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ABSTRACT 

 

This thesis examines the case for a wealth transfer tax in Thailand, against the 

background, inter alia, of the failure of Thailand’s defunct tax law on estate and 

inheritance (the Estate and Inheritance Tax Act, 1933). Thailand has a significant 

problem with income and wealth distribution, with an increasing gulf between the rich 

and the poor—a root cause of the nation’s ongoing political conflicts. Such substantial 

economic inequality is partly caused by imbalances and inequalities in the Thai taxation 

system, and it will be argued that the tax system requires restructuring through the 

introduction of the wealth transfer tax. This would be a significant tax policy initiative 

that may assist in tackling a root cause of Thailand’s political and economic crises. 

In addressing the above  issues, this thesis examines aspects of the US federal estate and 

gift taxes and the UK inheritance tax systems. Comparisons between the criteria, rules 

and concepts in the US and UK systems reveal that Thailand should not simply import 

wholesale the approach of either country. Both systems have commendable features that 

may, when combined, help address the causes of the failure of the Thai Estate and 

Inheritance Tax Act of 1933. It will be argued that a wealth transfer tax should be 

introduced in Thailand, in the form of a transferor-based system, which incorporates 

selected criteria, rules, and concepts arising from both the US and UK jurisdictions. In 

adopting the proposed reform, it is essential to consider Thailand’s political, economic, 

social and legal contexts, including Thailand’s current legislation relating to wealth 

transfers, as such laws will inform and partly shape the drafting of a prospective wealth 

transfer tax in Thailand.  
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CHAPTER ONE 

1 Introduction 

 

1.1 Background  

The current economic and political distress in Thailand, which was once described as 

having one of the most unequal wealth distributions on earth,
1
 is potentially perilous. 

Research has long shown the large income and wealth disparities—the stark 

inequality—existing in the country.
2
 For four decades, Thailand has repeatedly 

encountered the problem of income and wealth distribution, hindering the nation’s 

development.
3
 Meanwhile, the income gap between the poorest and the richest sections 

of Thai society has increasingly grown, leading to extreme differences in livelihood.
4
 

As this gap widens, the divisions between classes have become virtually unbridgeable 

chasms. 

The current socioeconomic structure has brought in its wake acute economic and 

political disruption. A Report of the Thailand Development Research Institute (TDRI) 

found disparities in income and wealth to be the root cause of the ongoing political 

conflicts pushing Thailand’s democracy to the brink.
5
 Recently, the issue of disparities 

in income and wealth has engendered a dangerous conflict between the minority rich—

the middle classes and upper classes—and the majority rural poor and urban lower 

working class. The result of this fundamental conflict is governmental stalemate. The 

aforementioned think-tank has proposed a survival strategy that offers a way out of the 

                                                           
1
 Jonathan Head, ‘Thailand's wealthy untouchables’ BBC News (London, 7 April 2008) 

<http://news.bbc.co.uk/1/hi/world/asia-pacific/7328054.stm> accessed 24 June 2015. 
2
 Hippolyte Fofack and Albert Zeufeck, ‘Dynamics of Income Inequality in Thailand: Evidence from 

Household Pseudo-Panel Data’ (1999) The World Bank Research Paper (December) 2-3 

<http://siteresources.worldbank.org/INTPGI/Resources/13248_Dynamics_of_income_inequality.doc.> 

accessed 24 June 2015 
3
 Country Operations Division, Country Department I (East Asia and Pacific Region) ‘Thailand: Growth, 

Poverty and Income Distribution: An Economic Report’ (1996) The World Bank Report No. 15689-TH 

December 13/1996, 15-16 

<http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTPOVERTY/EXTPA/0,,contentMDK:20

204977~menuPK:435735~pagePK:148956~piPK:216618~theSitePK:430367~isCURL:Y~isCURL:Y,00.

html> accessed 24 June 2015. 
4
 Medhi Krongkaewa and Nanak Kakwanib, ‘The growth–equity trade-off in modern economic 

Development: The case of Thailand’ (2003) 14(5) Journal of Asian Economics 735, 749. 
5
 Nipon Poapongsakorn, ‘Inequality, welfare and the politics of maintaining political control and not 

mentioning the obscenely wealthy royals’ (Political Prisoners in Thailand, 14 September 2009) 

<https://thaipoliticalprisoners.wordpress.com/tag/thailand-development-research-institute/> accessed 24 

June 2015. 
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current economic and political situation of distress: overcoming income disparity by 

creating greater opportunities for those at the lowest income and wealth levels.
6
 To end 

the conflict and improve conditions of extreme economic inequality, a road map to 

national reconciliation would include transforming the country into a welfare state while 

reforming the structure of the Thai tax system.  

The International Monetary Fund (IMF) described the Thai tax structure as having 

structural weaknesses and a non-transparent and unfair tax system;
7
 therefore, 

restructuring the tax system is essential because the current one is not conducive to 

reducing asset and wealth concentration in the top brackets. The absence of balance and 

equality in the taxation system is a major problem for Thailand. This inequality partly 

results from Thailand’s tax collection; the value-added tax plays a significant role,
8
 

more than the personal income tax (Appendix III). Meanwhile, the personal income tax 

(and to a lesser extent, the corporate income tax) requires lower income earners to bear 

a greater fraction of the tax burden
 
than those with higher incomes.

9
 On the other hand, 

Thailand’s tax collection relies on income and consumption, while there is no form of 

taxation based on wealth and wealth transfer, contributing to greater systemic 

imbalance.
10

 The only two taxes within the wealth taxation bases categories are the 

building and land tax and the local development tax.  

Under the era of Thai neo-feudalism in the 21
st
 century,

11
 any attempt to propose or 

introduce taxes on wealth and wealth transfer was met with confrontation from the well-

off sections in society; thus, the Thai government’s policy on reforming the tax 

structure should concentrate on increasing the tax base on wealth and wealth transfer in 

order to generate more general revenue for government expenditure.
12

 The taxation of 

wealth transfer is an important form of wealth redistribution, and it is politically on the 

agenda in Thailand. As mentioned above, the controversy over income inequality and 

                                                           
6
 Ibid. 

7
 Marco Bartolich , ‘Country studies of tax systems and tax reforms in South and East Asia: Thailand’ in 

Luigi Bernardi, and others (eds), Tax Systems and Tax Reforms in South and East Asia (Routledge 2013) 

258. 
8
 Ibid. 

9
 Jude Ocampo, ‘A Balanced Tax Policy to Sustain Thailand’s Economic Development’ (2014) 5 Thai 

American Business Journal 22, 22. 
10

 The issue regarding the imbalance tax system in Thailand will be described in more detail in Chapter 4. 
11

 Patrick Ziegenhain, Institutional Engineering and Political Accountability in Indonesia, Thailand and 

the Philippines (PISA Publishing 2015) 237. 
12

 Pasuk Phongpaichit, ‘Towards an Acceptable Fair Society’ in King Prajadhipok’s Institute (ed), 

Conflict, Legitimacy and Government Reform: Equitable Allocation of Resources in Thai Society 53, 60 

(KPI Congress XI Conference, Bangkok, 5-7 November 2009) 

<http://kpi2kpiacth/wiki/images/d/da/Kpi_11_Engpdf> accessed 24 June 2015. 
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wealth distribution has become a contested issue in Thai society, an issue that has 

become even more contentious in light of the recent economic downturn in Thailand. 

This situation necessitates policymakers to determine the relevance of corrective tax 

mechanisms to reduce Thailand’s inequity. Of immediate interest is the view that using 

the wealth transfer taxation could make a significant contribution towards solving the 

country’s political and economic crises by narrowing the gap between rich and the poor.  

Estate taxes in the modern UK wealth transfer taxation system began in 1894.
13

 By 

comparison, the modern US estate tax began in 1916.
14

 Thailand first collected a wealth 

transfer tax in 1933. However, it survived for only ten years, repealed in 1944 on the 

grounds that the low amount of revenue it generated did not compensate for its high 

collection costs and burdens.
15

 Unfortunately, Thailand currently lacks specific laws on 

inheritance and gift taxes. In addition, the Revenue Code (RC) codifies several limitless 

exemptions from personal income tax, including income derived from inheritance, from 

maintenance and support under moral purposes and from gifts received during a 

ceremony or customary or traditional occasions.
16

 Meanwhile, Thailand does not levy a 

capital gains tax. This approach benefits wealthy individuals who have received a large 

amount of tax-free income. Some argue that this personal income tax exemption could 

leave open loopholes that unfairly allow the rich taxpayer to avoid tax, increasing the 

disparity between the rich and the poor.
17

 As a result, the system fails to make the 

personal income tax system more equitable, and it may lead to ineffectiveness. The 

disparity between the rich and the poor remains unaddressed, thereby reinforcing the 

stark wealth inequalities characteristic of Thai society.  

This thesis argues that the Thai tax system needs to be balanced and made more 

equitable by introducing certain forms of taxation; the wealth transfer tax will be one 

major component for restructuring the tax system. Wealth transfer tax can lead to a 

better distribution of resources and a reduction in the disparity between the rich and 

poor. This thesis argues that select aspects of wealth transfer taxation, particularly some 

rules and concepts arising from the US and UK tax systems, can be suitable for 

Thailand’s context. These aspects can be adopted or implemented when introducing the 

                                                           
13

 Steven Bank and Brain R Cheffins, ‘Tax and the Separation of Ownership and Control’ in Wolfgang 

Schön (ed), Tax and Corporate Governance (Springer 2010)132. 
14

 Casey B Mulliga, Parental Priorities and Economic Inequality (University of Chicago Press 1998) 154. 
15

 Bill of Abolishing the Estate and Inheritance Tax B.E. 2486 (A.D. 1933) Council of State No. 

258/2486, (unofficial translation by author). 
16

 RC, s 42 (10). 
17

 Panthip Sawasruksa, ‘Problem on the Exemption of Inheritance and Gift Income According to Revenue 

Code’ (Master’s thesis, Thammasat University 2008) 85-86.  
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wealth transfer tax system, helping to resolve problems arising from the Estate and 

Inheritance Tax Act of 1933 and its application. 

The main aim of the thesis is to demonstrate that a viable wealth transfer tax system can 

be developed for Thailand on the basis of comparative study into two jurisdictions—the 

UK and the US, both of which are applicable models for framing Thailand’s tax 

legislation. These models will assist in understanding how conflicts between Thai legal 

and ethical values can be resolved when introducing wealth transfer taxation. It is 

therefore necessary to analyse this legal problem from a new perspective; however, such 

extrapolations should be adapted to Thailand’s specific conditions with its ancient 

Buddhist agriculturally-oriented culture and attendant sensibilities and values. 

Significantly, there must be no double standards—the same regulations and rules must 

apply to all, rich and poor alike. 

1.2 Overview of the Thesis 

This thesis is divided into ten chapters. Apart from this chapter, the first four chapters 

provide a description of the general background and context for the evolution of wealth 

transfer tax (WTT).
18

 They also provide an overview of the Thai legal and tax systems. 

The next four chapters continue the legislative focus in both Thailand and the selected 

countries. In these chapters, it is necessary to outline the current Thai laws relating to 

wealth transfer that may impact the drafting of legislation for the prospective WTT, 

including the repealed estate and inheritance tax (EIT) and its applications. The US and 

UK WTT legislation and their applications are compared in order to highlight desirable 

standards and criteria for Thailand’s context. The final two chapters provide a 

conclusion and thesis summary as well as recommendations for drafting the prospective 

Thai WTT.  

Chapter 2 examines WTT evaluation, tracing the history of WTT back to its earliest 

origins from ancient Egypt and Rome through early modern Europe. It then moves on to 

particularly examine the modern histories of WTT in the selected countries, the US and 

the UK. However, the chapter emphasizes the origin of the WTT concept in Thailand, 

from Sukothai to the early Rattanakosin until the introduction of EIT in 1933. The 

                                                           
18

 Wealth transfer taxes allegedly harm families that are surprised by death; hence, they are sometimes 

called a ‘tax on sudden death’ or even a ‘death tax’. See. Helmuth Cremer and Pierre Pestieau, ‘Wealth 

and wealth transfer taxation: a survey’ in Emilio Albi and Jorge Martinez-Vazquez (eds), The Elgar 

Guide to Tax Systems (Cheltenham 2011) 183. 
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outcome of this chapter is a discussion providing the background for Chapter 6, which 

examines the repealed EIT. 

Chapter 3 briefly examines the fundamentals of Thailand’s legal and tax systems. This 

chapter goes on to outline the system’s characteristics by exploring the Constitution of 

the Kingdom of Thailand (Interim) B.E. 2557 (A.D. 2014) concerning the relevant 

sources of law, and in particular, the five new organs of state: the National Council for 

Peace and Order (NCPO), the Council of Ministers, the National Legislative Assembly 

(NLA), the National Reform Council (NRC) and the Constitutional Drafting Committee 

(CDC). It also examines the Thai legislative and judicial systems. This discussion 

covers Thai laws that will be referred to throughout the thesis. Meanwhile, the latter part 

of this chapter continues the focus on outlining the tax system in Thailand. It first 

discusses the sources of tax laws in Thailand, particularly the structure of the tax 

system, tax classification and administration. This chapter categorizes many different 

types of taxes on the grounds of tax bases in order to elucidate on how the tax system in 

Thailand is imbalanced. It goes on to argue that the Thai tax system needs to be 

balanced, and that introducing the WTT is a major component in this restructuring.  

Chapter 4 primarily examines theoretical issues and domestic and international 

criticisms of the WTT. In Chapter 5, the thesis moves into a discussion of current 

legislation regarding transfers of wealth in Thailand. This chapter primarily focuses on 

the Thai Civil and Commercial Code’s laws on succession, family, gifts and the 

prevention of trust creation. However, it also emphasises the Revenue Code (RC) in 

terms of income derived from inheritance (as transfer on death) as well as income 

derived from maintenance and support under moral purposes and from gifts received 

during a ceremony or during customary or traditional occasions (as lifetime transfers)
19

; 

these are entirely exempt from the personal income tax under s 42 (10) of the RC. This 

chapter concludes by highlighting the sensitive issue of whether or not the royal estate 

should be exempt from the new Thai WTT. This examination involves statutory 

interpretation of the relevant provisions of the Crown Property Act of 1936 (CPA 1936) 

and the Act on Tax Exemption for Crown Property, 1934 (ATECP 1934). This 

legislation is specifically compared to the UK criteria for royal taxation. The outcome of 

this chapter provides a significant foundation from which to analyse the issues 

discussed in Chapters 6 and 9. 

                                                           
19

 RC, s 42 (10). 
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Chapter 6 deals with the repeal of the Estate and Inheritance Tax Act of 1933 (EITA 

1933), a form of WTT that is part of Thailand’s tax history. The chapter begins with an 

investigation into the reasons behind the repeal of the EITA 1933 by the Act of 

Abolishing the Estate and Inheritance Tax, 1944 (AAEIT 1944). It then examines the 

structure and provisions of the EITA 1933, arguing that the EIT failed to achieve its 

main goals because of its ineffectiveness, since it left several loopholes for EIT evasion 

and dishonest administration by tax authorities.  Chapters 7 and 8 primarily focus on 

comparative study of aspects of the US and UK WTT legislation, including general 

provisions and provisions governing computation and administration. It also compares 

and examines both the US federal estate and gift taxes (FET/FGT) and the UK 

inheritance tax (IHT) system structures in detail.  

Chapter 9 examines two related questions. First, should a WTT be introduced in 

Thailand? Secondly, are there lessons that Thailand can learn from the WTT systems in 

the US and UK? This chapter explores the outcomes of the preceding discussions. 

Through this analysis, the chapter specifically highlights the relevant aspects from 

Chapters 7 and 8, particularly the criteria, rules and concepts arising from both the 

FET/FGT and IHT. This chapter also evaluates how these selected aspects can be 

applied to Thailand’s context and how they can help to resolve problems arising from 

the EITA 1933 and its application. It then argues that selected certain of from the US 

and UK systems could usefully be adopted into the new Thai WTT.  

Chapter 10 concludes by arguing that there is a case for implementing a specific kind of 

WTT system in Thailand –a transferor-based system. In particular, the UK single 

system represents a useful model for Thailand’s context. In implementing this system, 

however, not all IHT rules should be applied; rather, policymakers should thoroughly 

consider the US and UK regimes to locate appropriate measures for Thailand’s political, 

economic, social and legal contexts. The chapter concludes by examining a proposal to 

introduce the new WTT by amending the RC. The provisions regarding the prospective 

WTT, as amended by an Act, should be inserted as a new chapter into the code. This 

method would be similar to the amendment of the code in Chapter 4 (ss 77 through s 

91/21) regarding the value added tax (VAT).  

1.3 Methodology 

A doctrinal approach was adopted in this research, involving textual analyses of a range 

of primary and secondary material. These sources are held by several libraries in 
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Thailand, the USA and the UK. The libraries at Ramkhamhaeng University, 

Chulalongkorn University and Thammasat University are domestically the main sources 

of printed materials. In particular, Thai archives hold ancient manuscripts, stone 

inscriptions (in paper) and traditional books, mainly collected from the National Library 

of Thailand and Silpakorn University. In addition, Thailand’s official publications were 

gathered from the libraries at the Office of the Council of State and the Parliament 

House of Thailand, the Revenue Department (RD), the Attorney General and the 

Supreme Court of Thailand. Meanwhile, all primary and secondary sources regarding 

the UK and US WTT and the international valuation standards (IVS) were obtained 

from several libraries in the UK, including Brunel University, the British Library, the 

Institute of Advanced Legal Studies and the Royal Institution of Chartered Surveyors 

(RICS) in London. From the USA, resources were collected from the Harvard Law 

School Library.  
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CHAPTER TWO 

2 Evolution of Wealth Transfer Tax in Thailand 

 

Introduction 

This chapter examines the evolution of wealth transfer taxation both internationally and 

in Thailand. It provides a brief overview of the wealth transfer tax (WTT) in antiquity—

from ancient Egypt to modern Europe. It goes on to consider the history of the WTT in 

the US and the UK before examining Thailand’s wealth transfer taxation. The chapter 

then explores Thailand’s tax system as it developed during each period of the country’s 

legal history, with a focus on the context of Thai society. It will also provide an 

overview of Thai history in political, social and economic contexts, as this information 

is critical to understanding the evolution of its system of taxation. Particular attention is 

directed to an account of Thailand’s legal history from the long period of absolute 

monarchy to the era of constitutional monarchy with a parliamentary system of 

government.   

This chapter aims to provide an understanding of how Thai taxation has generally 

evolved in terms of the country’s political, cultural, legal and social systems. This 

discussion seeks to inform Thailand’s proposals to introduce the WTT. It is essential 

that the designed WTT be in harmony with Thai society as much as possible.  

This chapter will reveal that no precise form of WTT has been proposed since 

enactment of the Estate and Inheritance Tax Act of 1933 (EITA 1933); however, the 

concept of a tax on wealth transfer has existed for some time in Thailand.  

2.1 The Beginnings of Taxation on Wealth Transfer  

Wealth transfer taxation has a long history. In the European Middle Ages, the sovereign 

was theoretically believed to own all real property,
20

 and he or she bestowed property 

rights on select individuals.
21

 When the recipient of royally-bestowed property died, the 

property would revert back to direct possession of the sovereign.
22

 As this system 

                                                           
20

 Jean W Sedlar, East Central Europe in the Middle Ages, 1000-1500 (University of Washington Press 

1994) 260. 
21

 Wayland D Gardner, Government Finance, National; State and Local (Prentice-Hall 1978) 260.  
22

 Ibid. 
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evolved, taxation arose when property rights were transferred to a designated heir. In 

this system, property could be transferred so long as a duty or tax was paid to the 

sovereign upon the death of the property rights’ holder.
23

 As can be seen, there is a very 

long history of wealth transfer taxes and resulting controversies in western 

civilization,
24

  with the earliest known examples occurring in ancient Egypt.
25

 Ancient 

Greeks and Romans also maintained various taxation systems.
26

  

2.1.1. Western Civilizations 

There exists a thoroughly documented history regarding the taxation of wealth transfer 

(sometimes called the taxation of estates and inheritances).
27

 Known to the Egyptians, 

Romans and Greeks, these ancient taxes
28

 have existed for thousands of years.
29

 Within 

this history, there have been evasions and wars involving churches and kings.
30

 There 

also exists a long history for taxing items. Some believe that the first systematic taxes 

(or tax laws) existed in Ancient Egypt, Ancient Mesopotamia and Ancient China.
31

 

Others assert that this history may be longer, existing since the early Stone Ages. For 

example, the Australian aboriginal tribes had to give a substantial part of their hunting 

bounty to the senior member of the group.
32

 In earlier times, the straightforward 

requisitioning of men was a form of taxation—a payment of physical labour or payment 

in kind.
33

 While these early forms of taxation are interesting, more relevant to this thesis 

is the question of when wealth transfer taxation first appeared between the times of 

ancient Egypt and early modern Europe.  

                                                           
23

 Krirkkeit Pipatseritham, ‘Estate and Inheritance Tax’ (1974) 3(3) Thammasat University Journal 86, 

113. 
24

 Jackson Spielvogel, Western Civilization, vol A: to 1500 (9th edn, Cengage Learning Custom 

Publishing 2015) xxxiii.  
25

 Randolph E Paul, Federal Estate and Gift Taxation (Little, Brown & Co. 1942) 3. 
26

 William J Schultz, The Taxation of Inheritance (Houghton Mifflin Company 1926) 6. 
27

 James R Hines, ‘Taxing Inheritances, Taxing Estates’ (2010) 63(1) Tax Law Review 189, 189. 
28

 Louis Eisenstein, ‘The Raise and Decline of the Estate Tax’ (1956) 11 Tax Law Review 223, 223. 
29

 Naveen Malhotra and Amanda Smith, ‘Social and Tax Implications of Planned Giving’ (2011) 27(6) 

Journal of Applied Business Research 39, 40.  
30

 Matthew B Gaudin, ‘Notes: the Federal Estate Tax and the National Debt: Why the Debt Forces a 

Defense of the Tax’ (2011) 45(1) Indiana Law Review 159, 161. 
31

 Kunwar Deo Prasad, Taxation in Ancient India: From the Earliest Times up to the Guptas (Mittal 

Publications 1978) 1. 
32

 Ibid. 
33

 Ibid. 
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2.1.1.1 Ancient Egypt  

In 700 BC, the earliest inheritance tax appeared in Egypt
 
during the Pharaonic Era.

34
 

The value of land transferred at death was charged a ten per cent inheritance tax.
35

 The 

most effective taxation system in ancient Egypt existed under the Pharaoh at this point 

of time.
36

 This Pharaoh was known to be a godlike supreme ruler who represented 

Egypt’s soul.
37

 He would command the vizier, his appointee and special advisor,
38

 also 

known as the chief minister, to collect taxes using efficiently trained scribes.
39  

Individuals were to declare the value of the wealth created through their livelihoods for 

taxation purposes.
40

  In March and April, the crops were harvested and taxation took 

place.
41

 This activity allowed tax collectors to ascertain the precise amount that was to 

be collected for the throne. The Egyptian empire was known to force tax payments 

through its scribes.
42

 Taxes were paid in the form of agricultural produce, livestock, 

cooking oil, beer and land transfer. Livelihood taxation was known as the ‘beku’, 

effectively transferring goods to the throne.
43

 Special taxes were applied to the local 

officials, omitting ‘apu’. Taxes were also levied on foreign commerce and River Nile 

transportation methods.
44

  Everyone seems to have been subjected to the tax, and there 

were no exemptions for tax collectors or rich nobles.
45

 The Egyptian empire established 

a network of spies to maintain control over the local officials as well as the scribes. 

Officials filed taxation reports from all over the empire following a special system. 

Severe punishment resulted for officials or scribes who failed to report taxes in a 

complete and accurate manner.
46

  

                                                           
34

 Sabine R Huebner, The Family in Roman Egypt: A Comparative Approach to Intergenerational 

Solidarity and Conflict (Cambridge University Press 2013)138-139.  
35

 Max West, The Inheritance Tax (New York 1908) 11. 
36

 Shona Grimbly, Encyclopaedia of the Ancient World (Fitzroy Dearborn Publishers 2000) 231. 
37

 Bob Brier and A. Hoyt Hobbs, Daily Life of the Ancient Egyptians (The Greenwood Publishing Group 

2008) 69-70. 
38

 Ana Ruiz, The Spirit of Ancient Egypt (Algora Publishing 2001) 84. 
39

 Samuel Blankson, A Brief History of Taxation (Blankson Enterprises Limited 2007) 3. 
40

 Ibid. 
41

 Ibid. 
42

 Ifueko Omoigui Okauru , A Comprehensive Tax History of Nigeria (Safari Books Ltd. 2012) 67. 
43

 Blankson (n 39) 3.  
44

 Ibid. 
45

 Huebner (n 34) 139. 
46

 Blankson (n 39) 3. 
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2.1.1.2 The Roman Empire  

The Roman Empire (27 BEC-476 CE) was the outgrowth of the earlier Roman Republic 

(509-27 BCE).
47

 In the early days of the Roman Republic, imports and exports were 

subjected to two types of indirect taxes, known as custom and harbour dues (portoria).
48

 

These taxes applied to goods carried into and out of ports during a time of increased 

trade in the early second century.
49

 For direct taxes, several forms of real estate, chattel 

slaves, homes, land, monetary wealth and personal items, were subjected to 1 per cent 

property and wealth tax. This tax could increase to nearly 3 per cent in times of 

emergency, including wars.
50

 In order to finance a war against Julius Caesar’s assassins 

(42 BCE), the empire introduced a new wealth tax on properties exceeding a certain 

amount owned by 1,400 of the richest Roman women.
51

 

The magistrates and local provincial officials assessed and collected the provincial taxes 

of each citizen. They recorded information about these individuals into a register in 

order to maintain accurate information about their financial resources and manpower, a 

practice known as the census.
52 

Centuries later, during the reign of the Roman emperor 

Caesar Augustus, Rome directly adopted the first inheritance and gift tax from Egypt as 

a result of conquering the Nile River.
53

 This tax became known as tributum
54

 and was 

applied to all of the deceased’s beneficiaries, except for his or her close relatives.
55

 The 

tax levied was between 0.1 and 0.3 per cent of the individual’s property despite the fact 

that 0.1 per cent was the official rate to be levied.
56

 In 167 BC, the tributum was 

                                                           
47

 Margaret A Brucia and Gregory Neil Daugherty, To be a Roman: Topics in Roman Culture (Bolchazy 

Carducci Publisher, Inc. 2007) 1. 
48

 Saskia Hin, The Demography of Roman Italy: Population Dynamics in an Ancient Conquest Society, 

201 BCE-14CE (Cambridge University Press 2013) 40.  
49

 Philip Kay, Rome's Economic Revolution (OUP 2014) 74. 
50

 Samuel Blankson (n 39) 17. 
51

 Pat Southern, The Roman Army: A Social and Institutional History (OUP 2007) 73. 
52

 In earlier time times, an extraordinary charge in kind was imposed (indicere) on citizens and non-

soldiers in order to secure equipment and nourishment for the army. After a victorious war, the tributum 

was sometimes reimbursed to the payers if the booty and contribution taken from the enemy was large 
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removed, but not abolished in law.
57

 Due to the spoils of war, this tax extracting large 

amounts from Roman citizens was no longer required. In A.D. 6, Rome applied a 5 per 

cent inheritance tax (vicesima hereditatium),
58

 which included the deceased person’s 

estates and legacies.
59

 However, this tax was only applied to Roman citizens, and their 

citizenship was extended to the empire by Caracalla (A.D. 198-217) in order to expand 

the inheritance tax base.
60

 In Roman society, although a wide gulf between the rich and 

the poor clearly existed, taxes were collected in extremely high sums every year.
61

 This 

tax was also exempt for the poor and the emperor.
62

 This inheritance tax, therefore, was 

a burden for the closer heirs but not for the distant beneficiaries. Contrary to 

expectation, there was little avoidance of this last exemption, mainly because the 

Romans usually left their property to their friends rather than their children.
63

   

2.1.1.3 The Middle Age and Early Modern Europe  

The Middle Ages also witnessed the introduction of several taxes
64

 such as a wine tax, 

harem taxes, sparrow and nightingale taxes, and window taxes.
65

 There also was the 

deathbed gift transfer,
66

 the first tax on death in this era. When land was passed on to 

heirs, vassals had to hand over a sum of money or specific goods under the feudal 

institution.
67

 In Holland, royal power was established in the 17
th

 century, followed by 

England, Spain and Portugal. In these nations, a stamp duty was adopted in the form of 

an inheritance tax.
68

  

These taxes furthered the notion that the sovereign or state owned all estate.
69

 The 

church also periodically invoked a death tax on individuals;
70

 for example, the church 
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stipulated that ‘individuals give one-third of their possessions to the church upon 

death’.
71

 The king also introduced stamp duty through the Church Court of England to 

financially support the war with France.
72

 In many nations, either the monarchs 

established an inheritance law, or they inherited the former rights of the feudal lords. 

Soon, income and inheritance became subject to taxes.
73

 As the centuries progressed, 

other European countries, such as Germany, the Netherlands and Denmark, began to 

establish taxes on inheritance, including the erbkauf in Germany.
74

 The estate and 

inheritance taxes being used today have roots in the 18
th

 century in terms of the transfer 

of property upon death or in some form of duties and fees.
75

   

2.1.2 Modern Taxation of Wealth Transfer in the UK and US 

2.1.2.1 United Kingdom 

The earliest form of a WTT (often called ‘death duty’) in England was a 1694 probate 

duty.
76

 Practically speaking, however, the WTT began in the UK when Chancellor 

William Harcourt
77

 introduced the ‘estate duty’ in 1894.
78

 This estate duty lasted quite 

some time, from 1894 to 1974.
79

 Compared to the short-lived succession and legacy 

duty abolished in 1949, the estate duty survived until 1974.
80

 While the amount of estate 

tax due depended on the estate size,
81

 the legacy or succession duty depended on the 

closeness of the relationship between the testator and the beneficiary: the closer the 

blood tie, the lesser the duty.
82

  However, a capital transfer tax (CTT) was subsequently 

introduced to replace the estate tax.
83

 Unlike the estate duty, the CTT include lifetime 

gifts on a cumulative basis. Both of these two taxes were voluntary.
84

 Finally, in 1986, 
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the structure of the CTT changed considerably, and it became known as the inheritance 

tax (IHT).
85

 The IHT mixes the rules of estate duty and CTT. Although its name seems 

to be associated with a recipient-based tax, in substance, the changes resulted in a return 

to a transferor-based tax
86

  rather than an actual inheritance tax.  

2.1.2.2 United States of America  

For almost a century following the introduction of England’s modern WTT system in 

1694, the US considered its own WTT system. The US modern tax regime began after 

the constitution was ratified in 1788,
87

 and the young nation enacted a number of short-

lived WTTs during the eighteenth and nineteenth centuries. For example, the US 

enacted the death stamp tax, the nation’s first, to finance the Spanish-American War. 

This tax was repealed in 1802.
88

 Later, two other WTTs (legacy taxes) were introduced 

in 1862 (repealed in 1870) and again in 1898 (repealed in 1902).
89

 

The modern WTT has been in place since 1916, the so-called ‘estate tax’.
90

 This tax was 

introduced to raise federal government revenue during the World War I.
91

 After the 

introduction of the US federal income tax, Congress enacted the first gift tax as a 

supplement to combat estate tax avoidance.
92

 Repealed in 1926, it was a short-lived gift 

tax, but it was reintroduced in 1932.
93

   

Today, the US federal estate and gift taxes (FET/FGT) have survived for almost a 

century. In addition to small changes from the 1970s through the 1990s, there were two 

major historical revisions in 1976 and 2001. First, Congress enacted the Tax Reform 

Act of 1976 that introduced a unified WTT; taxes on estates and gifts were completely 

integrated into a single system that continues to exist in the US at the federal level.
94

 

The unification of the two taxes instituted a single (unified) tax rate schedule and a 

cumulative lifetime gift with one exemption level. It also expanded the marital 
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deduction classifications
95

 and created a single unified tax credit.
96

 Moreover, a new tax 

was established on generation-skipping trusts (generation-skipping transfer (GST)), 

‘impos[ing] an additional layer of tax liability for certain transfers to grandchildren and 

related transactions’.
97

 Secondly, the Economic Growth and Tax Relief Reconciliation 

Act of 2001 (EGTRRA), known as the ‘sunset provision’ or ‘sun-setting tax law’ was 

temporarily enacted.
98

 As a result, the exclusion amount was gradually increased, while 

the FET/FGT rates gradually went down until 2009.
99

 Interestingly, the two taxes were 

repealed, but only in 2010;
100

 meanwhile, the gift tax remained in effect.
101

 In 2011, 

these two taxes were reinstated to reflect the legislation in effect prior to the enactment 

of the EGTRRA in 2001.
102

 

2.2 Origins of the Wealth Transfer Taxation Concept for Thailand 

The taxation system of Thailand has its foundation in the early Sukhothai period from 

1220-1438, the Ayutthaya period from 1351-1767 and the Rattanakosin period from 

1782-1932. The modern system dates from the formation of Thailand’s constitutional 

monarchy democracy in 1933. This subsection aims to provide a full picture of the 

history of Thailand’s tax system as well as the country’s political, cultural, legal and 

social context. This subsection argues that these factors considerably influenced the 

existence of wealth transfer taxes. This evaluation will be beneficial in introducing the 

future WTT, which should correspond to the context of Thai society.  

2.2.1 Absolute Monarchy Era  

Until 1939, Thailand was known by the name of Siam,
103

 which literally means ‘land of 

the free’.
104

 This southeast Asian country is the only one never colonised by a European 

power.
105

 In the Sukhothai, Ayutthaya, Thon Buri and early Rattanakosin periods, the 

regimes in Thailand (Siam) were uninterruptedly governed under absolute monarchy: 
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the kings had supreme power and ruled over the kingdom for almost seven hundred 

centuries.
106

 The kings held the power to collect taxes and grant tax exemptions. This 

system lasted until the People’s Party (Khana Ratsadon) transformed the absolute 

monarchy into a constitutional monarchy on June 24, 1932 through a bloodless 

revolution.
107

   

2.2.1.1 Sukhothai Kingdom  

The formative stage of Thailand’s history began during the Kingdom of Sukhothai (the 

‘raising of happiness’).
108

 Modern Thai historians regard Sukhothai as the birthplace of 

the Thai nation. It was the first Thai Kingdom to achieve material prosperity and 

cultural blossoming.
109

 The king during this period was King Ramkhamhaeng, also 

known as Rama the Great (reigned c. 1239-1289).
110

 He is recognised as the father of 

the Thai people.
111 

A close relationship was present between the people and their king 

during this time period.  

The citizens of Thailand carried out trade and investment in order to extract money and 

taxes. In 1292, King Ramkhamhaeng had these words inscribed in paragraph I of his 

outlined methods for ruling the kingdom’s economic and fiscal systems:  

In the time of King Ramkhamhaeng, this land of Sukhothai is thriving. 

There are fish in the water and rice in the fields. The lord of the realm does 

not levy tolls on his subjects for traveling the roads; they lead their cattle 

to trade or ride their hoses to sell; those who want to trade in elephants 

does so; whoever wants to trade in houses does so; whoever wants to trade 

in silver and gold does so.
112

 

The historic evidence shows that money and taxes held the same purpose throughout 

this time period: to enhance the development and growth of the nation.
113

 Free trade 
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existed, but barter still held a significant position. Goods could be purchased through 

gold, money and money cowries.
114

 Merchants and treasuries helped distribute round 

ticals consisting of animal forms. When leaving or entering the city, a port tax was not 

collected in order to encourage free trade.
115

 ‘Sukhothai’ soon became the region’s 

barter economy centre. Indeed, the collection of tax and duty in Thailand dates back to 

the Sukhothai era. Some believe that there were taxes collected in this period called 

‘Changkob’
116

 though the kings could grant tax exemptions. However, there is no clear 

evidence of such claims.
117

 Other researchers believe that there was no tax levied in the 

Sukhothai kingdom
118

 due to its politics, religion and economics. All prospered in the 

region, and many foreign traders had contact with the kingdom. Because natural 

resources were also plentiful during this period, the government needed no tax revenue 

to finance its public expenditures.  

Based on this discussion, the question of wealth transfer taxation in the Sukhothai 

Kingdom needs to be addressed. To answer this question, it is necessary to reconsider 

the king’s 1292 inscription again. Paragraph II describes the law of succession:  

When any commoner or man of rank dies, his estate—his elephants, wives, 

children, granaries, rice, retainers and groves of areca and betel—is left in 

its entirety to his son.
119

 

Particular to the imposition of WTT, the inscription shows that when a person dies, the 

estate of the deceased devolved to his son regardless of his ranking status. The 

inscription states that there were no other statutory heirs entitled by law to inheritance. 

In addition, no portion of the estate was vested to the state or the king. Therefore, there 

is a possibility that the kings of Sukhothai collected no taxes on wealth transfer, instead 

promoting internal barter and trade as well as external trade with other countries.   

2.2.1.2. Ayutthaya Kingdom  

From 1350 to 1767, the capital of Thailand was Ayutthaya, which embodied ancient 

Thai agricultural and urban culture with Buddhist monasteries at the centre.
120

 King 

                                                           
114

 Ibid. 
115

 Ibid. 
116

 The Customs Department, ‘History: Organisation Arrangement, Vision, Mission and Strategy’ 

<http://www.customs.go.th/wps/wcm/connect/custen/aboutus/aboutus> accessed 24 June 2015. 
117

 The Excise Department, ‘About Us–History of Excise Department’ < http://excise 

english.excise.go.th/ABOUT_US/HISTORY/index.htm> accessed 24 June 2015. 
118

 Arran Dhammano, General Fiscal (Thai Research and Training Publisher 2007) 9. 
119

 David K Wyatt, Thailand: A Short History (Silkworm Books 2004) 42. 



18 
 

Ramathibodi I (Uthong), regarded as the ‘founder-figure’, officially established 

Ayutthaya around 1351.
121

 The ideal of Buddhist kingship not only influenced the kings 

of Sukothai, but also the kings of Ayutthaya who ruled based on the ‘dhamma’ and the 

devaraja.
122

 The dhamma means all of existence (all of creation)
123

 while the devaraja 

are the ‘god-kings’
124

—kings who have a sacred power linked with the Vishnu and 

Indra Hindu Gods.
125

  The monarch was a supreme ruler, and all property (especially 

land) and life in the realm belonged to him, the lord of the land and life.
126

 In other 

words, everything in the kingdom of Ayutthaya was crown property; thus, in principle, 

all taxes and tolls must be recognised as royal revenue.
127

   

2.2.1.2.1 The Sakdina Social System  

Established by the kings, the sakdina system (or power of the rice fields),
128

 was an 

extensive administrative system aligned with a hierarchical social system.
129

 From the 

time of King Trailok’s or Borommatrailokanat’s (1448-1488) reign, the administrative 

system began to evolve and eventually became modern Thai bureaucracy.
130

 Titled and 

ranked officials were present in the hierarchy; in fact, part of the Ayutthaya bureaucracy 

involved the use of honour marks (sakdina) for such individuals.
131

 Thai society in the 

Ayutthaya period also followed a hierarchal system. Under the sakdina system, there 

were four classes of people: royalty (chao), aristocrats or nobles (khunnang), 

commoners (phrai) and slaves.
132

 While slaves occupied the lowest rung of the 

structure, the prai fell into the third category.
133

 Aristocrats or nobles (khunnang) were 
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present above the commoners, and the top of the scale consisted of royalty (chao).
134

 

The Buddhist monkhood was one sector of Thai society that did not consist of any class, 

though it did have its own internal structure (sangha).
135

 There was a hierarchical 

system, the Thi thoranisong and Thi karapana, for particular monks.
136

 Thus, the social 

classes could also be found in the institution of monkhood.  

The sakdina was ultimately a feudal system in the Ayutthaya period, but it differed 

greatly from Europe’s feudalism. Each person, based on a particular criterion, was 

assigned a status under sakdina.
137

 Through this system each individual had a certain 

level of power and responsibility. The responsibility became higher with increased rank, 

and these individuals could also be subjected to more severe punishment. Rai is a unit 

of land measurement used to assess the individual person’s status (or sakdina). Each rai 

equals 1,600 square meters.
138

 The provided status did not mean that the individual 

owned this amount of land. It only indicated the person’s status using a value 

understood by the general population. The social ranks were classified in the following 

manner:
139

 

(1) The king was treated as a divine being as he maintained the highest rank and great 

power. 

(2) At birth, members of the royal family were provided with their status, which could 

be high or low based on the Thai monarch law. The range for rai was nearly 15,000 rai, 

up to100,000 rai of their sakdina. 

(3) The king provided government officials and lords with the authority to deal with the 

common man. The sakdina for the lords was 400 up to 10,000 rai, and for government 

officials, it was 25 and 400 rai. It was not possible for government officials to become 

lords. As long as they lived, the lords and government officials maintained their status. 

Children were also not allowed to inherit this status, but based on their performance, 

they could be promoted or demoted. 
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(4) The majority of society consisted of prai who were commoners with a rank of 25 

rai. This status could be brought high enough to become a lord or low enough to 

become a slave depending on the person’s performance and activities. It was the duty of 

the commoner to serve the nation and king. It was essential to register oneself with a 

lord. The commoner could register with a lord only after reaching a minimum height of 

two and a half sawk (one sawk is 0.5 meters). No legal protection or rights in court 

would be provided to a man who did not register himself with a lord. There were two 

kinds of commoners, ‘prai-luang’ and ‘prai-som’.
140

 

(5) The lowest level of society was constituted of slaves with a rank of five rai. The 

slaves were not allowed to spend time following their own free will or to provide labour 

of their own accord. They were traded like merchandise in the market. If liberated, it 

was possible for the slave to become a commoner.  

The Department of Land (Krom Na) was responsible for collecting a quarter of a baht 

from each rai of rice land. The retail sale of alcohol drinks, alcohol distilleries and boats 

were all subject to tax. If a durian tree was owned, a payment of a half baht was 

required annually.
141

 For a betel tree, one baht was to be paid, and for an areca-nut tree, 

the custom officers were to be given a certain amount of nuts. The state official charged 

an administrative cost if he acted on behalf of the people by giving a voucher for the 

land tax payment or fruit tree payment.
142

 

2.2.1.2.2 The ‘Dharmasastra’ and ‘Rajsatra’ Legal Systems  

The Thai legal system during the Ayudhya Period (A.D. 1250-1767) followed the 

modified Code of Manu, the Dharmasastra, as well as the Rajsatra, which formed its 

basis.
143

 The kings of administering justice were responsible for developing the 

dharmasastra and rajsatra.
144

 The development of the Thai legal system took place 

during the Ayutthaya period, and it was crystallized to such a degree that it would 

remain applicable until the 19
th

 century. Ancient Hindu jurisprudence helped derive the 

dharmasastra,
145

 which then became an essential part of the Thai national heritage after 

becoming the code of law for the realm. This fundamental law included criminal and 
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civil aspects
146

 while also providing for private rights and individual liberty. The 

Ayutthaya helped carry out the royal justice concept during the Sukhothai. Limited legal 

development took place during the reign of King Taksin the Great (1767 and 1782) as 

they were occupied with endless warfare.
147

 Revision of the laws devised from the 

Ayutthaya period took place at the beginning of the Chakri Dynasty in 1782. These laws 

were written and compiled in 1805 and were named the Law of Three Seals.
148

  

2.2.1.2.3 The ‘Suaisa Arkon’ System  

During the Ayutthaya era, a tax system provided the main revenue for the kingdom. The 

so-called ‘suaisa arkon’ financed public expenditures for the king, and the largest 

percentage of such expenditures was upkeep of the royal family;
149

 however, the king 

himself was not considered taxable.
150

 The local nobles and collectors were responsible 

for collecting the ‘suaisa arkon,’ but they always kept large portions for themselves.
151

 

From Sukhothai until the kingdom of Ayutthaya, the ‘suaisa arkon’ system operated 

with a main tax classified into four categories, including ‘arkon’ (duty), ‘suai’ (corvée), 

‘rusha’ (charges) and ‘jangkob’ (ports tax). These four tax categories of the Ayutthaya 

era are further described below.
152

 

(1) Arkon (Duty) 

Arkon (duty) was charged on the earnings and benefits of individual incomes or on 

individual benefits gained by holding a right granted by the king to conduct specific 

business. For example, there were taxes on gambling, rice farming, alcoholic drinks, 

water fees and forestry. During the Ayutthaya era under King Prasat Thong (A.D. 1629- 

1656), the juridical procedures law mentioned the liquor tax, but it did not specifically 

discuss its collection and rate. Clearer historical evidence existed during the reign of 

King Narai.
153 The payment of arkon could be made both in cash and in kind. The tax 

collector was appointed based on the highest bids in the region for specific business. 

Such tax collectors were appointed as ‘chao pasi’ or ‘nai arkon’ during the early 
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Rattanakosin era. The arkon and chao pasi nai formed the foundation of today’s Thai 

excise tax and excise department. 

(2) Suai (Corvée) 

Suai (corvée) involved two forms applicable in the Kingdom of Ayutthaya. The corvée 

was payment in the form of physical service labour to the king when a man was subject 

to tax or tribute. Every mature Thai man had to annually serve the king for 6 months, 

unless he chose to pay the suai in the form of cash or in kind. The king then used such 

payment to hire other persons to perform the assigned public duty. The other kind of 

suai was a tribute in which a conquered country made payment to the Kingdom of 

Ayutthaya.  

(3) Rusha (Charges) 

Rusha (charges) were court and government fees subject to charges, such as judicial 

process fees and issuance of land title deeds. However, rusha could also be granted to 

the judges and officials as remuneration and reward for performing their duties because 

there they took no salary at this time.  

(4) Jangkob (Ports Tax) 

Trade with foreign nations was strong, which promoted the country’s economy during 

the reign of King Naresuan. In the Ayutthaya era, there was evidence found that the 

word ‘jangkob’ (ports tax) and ‘kha nhon’ were generally used together in Ayutthaya’s 

laws. The kra nhon indicates a port where jangkob was imposed on the sale of goods. 

There were also different kinds of kha nhon, such as land kha nhon, water kha nhon, 

and market kha nhon. The kra nhon was charged at a flat rate based on the length of 

boat: 1 baht per wa (2 meters). Later, the charge changed, becoming based on the width 

of the boat. Dan kha nhon was the duty barrier in charge of levying duties upon every 

kind of kra nhon
154

 in the Kingdom of Ayutthaya under the responsibility of the ‘Pra 

Klang Sin Kha’ (the Royal Warehouse).
155

 The dan kha nhon became the foundation of 

Thailand’s contemporary customs department.  
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2.2.1.3 Thon Buri Kingdom and Early Rattanakosin Era 

After the Burmese invasion of 1764, the Kingdom of Ayutthaya was destroyed, and 

much territory was lost. In order to regain this territory, warfare took place during the 

Thon Buri Kingdom and the Early Rattanakosin Kingdom since 1767.
156

 Between 1767 

and 1782, Siam became prosperous once again through the efforts of King Taksin—a 

second-generation Chinese born in Thailand.
157

 

2.2.1.3.1 The Laws of the Three Seals 

The Ayutthaya legal system was still being implemented
158

 even though most of the 

royal archives were destroyed during the Burmese invasion. Only about nine law codes 

survived the war.
159 King Rama I of the reigning Chakri Dynasty (1782-1806) required 

the Royal Commission to revise Thai law. He restored Thai laws by having legal 

matters and court documents analysed by a committee of 11 individuals who formed 

sections and carried out several discussions.
160 The king himself approved the resulting 

laws, the first code of Thailand, which became known as the Laws of the Three Seals 

(Kotmai Tra Sam Duang).
161

 This code has become an important source for legal 

scholars studying pre-19
th

 century Thai legal texts.
162

  

2.2.1.3.2 Tax Collection  

The basis of tax collection from the Thon Buri Kingdom until the early Rattanakosin 

period was similar to that in the Ayutthaya Kingdom. Rebellions were an issue during 

the reign of King Rama III, which caused the government to need more revenue.
163

  As 

a result, the tax system was amended and augmented per the king’s orders. There were 

38 new taxes introduced along with a tax concessionaire system.
164

 During this specific 

period, the Thai word for ‘tax’ became extremely common. The word, however, was an 
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adaption of the Teochew dialect word boosi,
 
which meant that a bureau collected and 

remitted tax to the nation.
165

   

The tax and fiscal administration revolution started during the reign of King Rama VI. 

The remittance of revenues was attained through hoe ratsadakorn pipat which was then 

promoted to become the Ministry of the Royal Treasury. To manage equal rates, there 

was a limit set on tax rates.
166

 In terms of administrative reorganization, the ministries, 

departments and bureaus were established. King Rama VI established the RD under the 

Ministry of Finance to collect taxes as of 2 September 1915.
167

 This reorganization 

aimed to create a tax system that was equal, fair and suitable to the nation’s economic 

and political aspects.
168

 

2.2.1.3.3 The Emerging Idea of the Estate Division for the State 

In order to ascertain whether or not wealth transfer taxation existed during the Thon 

Buri Kingdom and early Rattanakosin period, it is crucial to consider Thai succession 

law in addition to the tax system. The law of succession was prescribed during the 

Ayutthaya era during the reign of King Sanpet III (Ekathotsarot, 1605-1610).
169

 It was 

used until the reign of King Rama I.
170

 However, this law continued to be used until the 

early period of Ratanakosin even though King Rama V had ordered enactment of an 

amendment to the law of succession. This amendment was to alter estate division in 

1902,
171

 especially estate division between heirs and married women.
172

  

The estate of commoners (phrai) and married women were not subject to royalty (chao) 

who occupied the highest rung of the structure of the sakdina system. The rule 

governing the division of noblemen’s estates stated that these estates were only subject 

to royalty, not like the estate of ordinary men and married women. The noblemen’s 

estates had to be divided into four portions.
173
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(1) Royalty portion (Paak Luang) 

This portion shall be vested to the royal treasury for the sake of the state. In civil cases 

concerning the division of estates, the case would be furthered to officials when the 

court divided royalty. If the heirs divided property amongst themselves without filing 

the case to court, they were not subject to pay royalty. In the case of estate division 

according to a will, there was no royalty imposed.  

(2) Parents’ portion 

If the testator died, but the parents were still alive, this portion of the estate would 

mutually belong to his or her parents. If one of the parents died, the surviving parent 

would receive the entire inheritance. If both parents died, this portion must be cancelled, 

and other portions would be divided.  

(3) Wife’s portion 

If the testator had no formal wife and no living parents, the estate would be divided into 

three portions; two portions for royalty and one portion for relatives.      

(4) Relative portion  

The relative portion includes children, as well as sisters and brothers of half-blood and 

full-blood.
174

 If there were close relatives and successors of the close relatives, the more 

distant relatives were disinherited. 

Presumably, the imposition of the royalty portion (paak luang) marks the emergence of 

wealth transfer taxation in Thailand. Only noblemen’s estates were subject to the 

royalty, which was vested to the royal treasury (or state). This rule did not apply to 

ordinary men or married women.  

The question then arises as to when the imposition of royalty was discontinued under 

Thai law. The only related evidence appears in Han v. Boonkong.
175

 The defendant, a 

nobleman, died, and his heirs had divided the estate amongst themselves. Some 

properties were not divided, but they still jointly possessed them more than a year later. 

Then, some of the joint possessors filed a case for estate division. The provincial court 

had divided the estate in such a way that the Supreme Court disagreed. It can be 
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presumed that this case was probably filed to the provincial court shortly before 1918. 

Until that time, there was always estate division for royalty in the provincial courts, and 

there was no clear evidence that the imposition of the royalty had been cancelled. 

However, when the regime changed from an absolute monarchy to a constitutional 

monarchy,
176

 before the enactment of the EITA 1933, there was no imposition of a 

royalty; thus, the idea of bringing back a taxation on wealth transfer has continually 

developed in Thailand.  

2.2.2 Constitutional Monarchy Era (1932-2015) 

Later, after Thailand’s regime change to constitutional monarchy in 1932,
177

 Luang 

Pradit Manutham (Pridi Phanomyong) proposed the drafting of economic projects, 

commonly known as the ‘Yellow Book.’ Phanomyong’s draft of economic projects 

presents important historic evidence relevant to Thai society. It is Thailand’s first and 

only national economic and social development plan proposing guidelines for national 

socialist economics under the political framework of a democratic regime. It aimed to 

provide a strengthened economic foundation upon which to build tasks following the six 

principles of Khana Ratsadon. These six principles were postulated in s 11, the last 

section of the drafted national economic and social plan. This national economic and 

social plan suggested economic solutions, particularly in clause 6, which related to 

introducing taxes on wealth transfer.  

 … (3) For funds seeking to pay for labour and buy machines or materials 

required for running business activities that the government is unable to 

manage, the government should impose estate and inheritance tax, 

private income tax or indirect tax from people without disturbing them … 

(6) The government should make a national economic plan assigning a 

policy scheme concerning all inventions and circulations, including 

construction, to accommodate people as well as the separation of works 

for cooperatives, in case of revenue raising…which was essential for 

economic management, the government should impose taxes on wealth 

transfer. 
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Clearly, the national economic and social development plan employed taxes on wealth 

transfer as an instrument for government fundraising. Phanomyong introduced such 

taxes through the Yellow Book based on the socialist principles that human beings are 

born to be creditors and debtors of moral debt by means of scientific method. Therefore, 

all human beings in society have a duty to take care of each other without 

discrimination based on social class, caste or financial status.  

After the regime changed, there was a major economic transformation as well. Namely, 

the EITA 1933 was promulgated on 26 August 1934 by M.C. (the king’s grandson) 

Naritsaranuwattiwong, who was the regent when Colonel Praya Phaholpolphayuhasena 

was the prime minister.
178

 The House of Representatives approved the Act for 

enactment on 15 February 1933. The House of Representatives had discussed and 

expressed various opinions on the inheritance tax. At that time, a representative who 

was a proponent for the imposition of inheritance tax asserted the necessity for the 

EITA 1933.
179

 He argued in favour of taxing wealth transfers because it would impose 

tax on the wealthy, doing no harm to their wellbeing.
180

 After the enactment and 

promulgation of the Act by the House of Representatives, the law was enforced for 10 

years (1933-1944). After that time, it was repealed on 18 January 1944 when Field 

Marshal P. Phiboolsongkram was the prime minister because Thai elites and rich 

sections heavily opposed the tax.
181

 Later, there were occasional efforts to reinstate the 

WTT.
182

  

No legislation on any wealth transfer taxes were enacted after the repeal of the EITA 

1933. However, over the past eight decades, there have been attempts to introduce the 

WTT. For example, the late 1972 was a year witnessing the full growth of democracy 

after bloody events in October when people sought to overthrow the dictatorial military 

government.
183

 During the period of the elected government, some sought to bring back 

taxes on wealth transfer. As a result, one draft of an Act for a wealth transfer tax was 
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proposed for the Parliament’s consideration. However, there was a coup d’état to 

overthrow the democratic government, and this Act was finally rejected.
184

  

From 1997 to 2002, after the country’s economic crisis, there was a decline in the 

tendency toward tax imposition. Onlookers anticipated that the goal as in the Yellow 

Book would not be achieved; thus, the government needed to increase tax revenue for 

state administration
185

 by imposing direct taxes which would be the most appropriate 

taxes for Thailand.
186

  For these reasons, the Cabinet had a resolution on 6 January 1998 

to appoint a committee to consider legal measures to solve national economic problems. 

Later, the committee was ordered to appoint a subcommittee to consider the 

appropriateness and effects of enacting property tax and inheritance tax.
187

 The 

subcommittee held a meeting and could not reach a conclusion as to whether estate tax 

or inheritance tax should be collected in Thailand.
188

 However, this subcommittee was 

dissolved before reaching a final agreement on the imposition of inheritance tax.
189

 

 

Conclusion 

Taxation on wealth transfers developed in western civilization, including ancient Egypt, 

the Roman Empire and the Middle Ages, before emerging in its current state in modern 

Europe. This chapter has noted that there was no wealth transfer taxation in Thailand 

during the absolute monarchy era, in the Sukhothai and Ayutthaya periods (1238-1767) 

through the Rattanakosin periods (1782-1932). However, the division of estates to 

royalty under the law of succession during the Ayutthaya and early Ratanakosin period, 

known as paak luang, may be regarded as an implied form of tax on transfer at death. 

One might assume that the concept of taxing wealth transfers in Thailand silently 

originated under the sakdina system and absolute monarchy regime. It should be noted 

that the royalty was progressive because only noblemen were required to pay royalty, 

not commoners (phrai) and slaves. The systematic taxation of wealth transfer never 

existed in Thailand until the estate and inheritance tax (EIT) was introduced in 1933. It 
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was a short-lived tax, only applicable for 10 years. Meanwhile, no serious attempts have 

been made to introduce the wealth transfer tax since the repeal of the EITA 1933 in 

1944. 

The development of the WTT in Western civilization demonstrates that it was first 

introduced to serve specific purposes of the state; thus the WTT tended to be a short-

lived tax. For example, Rome introduced the wealth tax in order to finance a war against 

the assassins of Julius Caesar, while England adopted stamp duty to financially support 

the wars with France. The death stamp provided financial support for the US 

government during the Spanish-American War. 

Secondly, no form of WTT was introduced between the times of ancient Egypt and 

early modern Europe aiming to better distribute resources and reduce the disparity 

between the rich and poor. This concept follows from the historical fact that the 

development of WTT during early modern Europe was influenced by the concept of the 

sovereign or state owning all property.  

Finally, it can be seen that the WTT systems being used today have historical roots in 

continental Europe and the UK and US culture. On the one hand, the concept of the 

continental Europe concerning WTT would lead to the development of the recipient-

based system (inheritance tax), which evolved from the tributum (the first ancient 

Roman inheritance and gift tax adopted from ancient Egypt) through the erbkauf in 

Germany. On the other hand, the concept of the UK and US concerning WTT would 

lead to the development of the transferor-based system (estate tax); established in the 

sixteenth century, the earliest form of the UK WTT was a stamp tax.  

From a historical perspective, the WTT in Western civilization was used for specific 

purposes rather than being a basic instrument for raising revenue to finance the general 

expenditures of the state. In current times, the WTT is used to increase state resources 

for specific purposes, such as distributing of wealth and income. It does not matter if the 

tax must raise significant revenue to pay for the state’s general public expenditures, 

though it does matter if the tax is able to help the state achieve specific purposes. As in 

Thailand, the sovereign concept significantly influenced the development of the WTT 

during Ayutthaya and early Rattanakosin eras. An understanding of the distinct 

differences between the historical roots of the European and the UK and US WTT 

would be helpful to further discussions regarding the analysis section in Chapter 9.  
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CHAPTER THREE 

3 An Overview of the Thai Legal and Tax System 

 

Introduction 

The absence of a balanced tax system is a major problem for Thailand. The nation’s tax 

collection relies more on the value added tax (VAT) than on the personal income tax 

(PIT) and corporate income tax (CIT) (Appendix III). Meanwhile, there is no current 

mechanism for taxation based on wealth and wealth transfer under Thailand’s tax 

system, resulting in an even greater imbalance in the system. It can be argued that the 

Thai tax system needs to be balanced, and the introduction of the wealth transfer tax 

(WTT) would be a major component in this restructuring process.  

As a foundation for the discussion on the prospects of introducing new tax legislation 

regarding wealth transfer into Thailand’s legal and tax system, it is useful to briefly 

explore the fundamentals of both systems. This discussion is important because, in this 

thesis, there will be numerous references to Thai laws; in addition, the writer of this 

thesis may propose standards for WTT to lawmakers and legislators. This chapter 

consists of two main sections: Section A focuses on the Thai legal system, while 

Section B focuses on the Thai tax system. The former covers the basic structure of the 

Thai legal system, including relevant sources of law and organs of state under the new 

constitution; the latter seeks to provide an outline of the Thai tax system, focusing on 

classification of taxes as well as the main sources of Thai tax law and administration.  
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Section A 

The Thai Legal System 

While the legal system of the UK and US remains within the common law tradition,
190

 

the legal system of Thailand remains ambiguous. Unlike the US and UK, the Thai legal 

system remains within the Continental European civil law tradition; however, it cannot 

be regarded as a pure civil law system due to the fact that its laws differ significantly 

from those found in Germany, France, Italy, Spain and other countries in continental 

Europe
191

 in the way of using the codification alongside judge-made law. Its style and 

form allows Thai law to be a unique legal system that is similar to Israel
192

 as having a 

mixed legal system.’
193

 While it adheres strictly to civil law patterns due to the 

codification of effective laws, both civil law and common law have had considerable 

influence on the content of Thai law in terms of its detailed provisions and principles.
194

 

The democratic regime of Thailand has remained a constitutional monarchy similar to 

the UK even through the National Council for Peace and Order (NCPO) seized and 

gained control over public administration on 22 May 2014, repealing the Constitution of 

the Kingdom of Thailand of 2007 (CKT 2007).
195

 Under the Interim Constitution of the 

Kingdom of Thailand of 2014 (CKT (Interim) 2014),
196

 the King is regarded as the head 

of state and armed forces,
197

 as well as the guardian of all religions according to the 

Thai charter
198

. This change results from the provisions of Chapter 2 Monarchy of the 

Constitution of the Kingdom of Thailand, 2007, which remains in force by virtue of the 

Announcement of the NCPO No. 11/2557 dated 22 May 2014. It remains effective as 

part of CKT (Interim) 2014.
199

 Thus, the King enjoys the highest privileges and status, 

and no person can expose him to any sort of action or allegation, per CKT 2007.
200

 The 
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people of Thailand tend to regard the King as holding symbolic power, while three 

branches of the government exercise this power: the legislature, the executive, and the 

judiciary.
201

  

3.1 Sources of Law 

The repealed CKT 2007 clearly stated that the Constitution is the supreme law of the 

Kingdom of Thailand,
202

 followed by other legislation, including primary and secondary 

laws. Within the legislative structure, the authority of each of these levels is derived 

from a higher authority except for the Constitution. In the hierarchical structure, 

superior legislation prevails over inferior law.  

3.1.1 Constitution 

The highest supreme law in the country is the Constitution; as a result, primary or 

secondary legislation cannot run contrary to it.
203 The CKT 2007 has recently been 

replaced by an interim constitution promulgated in 2014.
204

 This new written 

constitution is the 19th constitution in 82 years following the Siam revolution in 1933, 

which changed the regime from an absolute monarchy to a constitutional monarchy.
205

 

The interim constitution is an extensive document in which the powers of the King have 

been explained. It not only contains duties and powers, but it also outlines the structure 

of the legislative, judiciary and executive bodies along with descriptions of the 

government and other statutory organisations.
206

 The Constitution provides the 

privileges, freedoms and duties of the people while protecting their rights, liberties, 

human dignity and equality.
207

 Unlike previous constitutions, the main purposes of the 

CKT (Interim) 2014 are to restore national peace and order, provide justice and public 

unification, solve political, social, economic and administrative problems, and to enact 

new, urgent legislation.
208
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3.1.2 Codes  

Written law in Thailand can be divided into codes, Acts of Parliament and emergency 

decrees.
209

 A legal code in Thailand is a structure of laws that have been broadly 

organized and logically arranged or categorized by subject matter. Under the CKT 

(Interim) 2014, the National Legislative Assembly (NLA) is responsible for 

disseminating codes and passing Bills.
210

 Currently, Thailand has four significant 

codes,
211

 often called ‘Kotmai Si Mum Muang’: the Civil and Commercial Code 1925; 

the Civil Procedure Code 1935, as amended by the Civil Procedure Code (No. 22) 2005; 

the Penal Code 1956, as amended by the Penal Code (No. 17) 2003; and the Criminal 

Procedure Code 1934, as amended by the Criminal Procedure Code (No. 2) 2005.
212

 

Codes also manage certain specific areas, including the Revenue Code (RC) and the 

Land Code (LC).
213

 Generally, all codes have helped maintain stability, and a reliable 

legal framework has been upheld during otherwise challenging occasions.
214

 This 

stability has reigned regardless of repeated and sometimes intense changes in Thailand’s 

constitution and government.
215

 

3.1.3 Acts of Parliament 

Apart from the NLA, the Council of Ministers
216

 and the National Reform Council 

(NRC)
217

 may introduce a Bill in connection with the passing of Acts. Only the Council 

of Ministers have the right to introduce a money Bill.
218

 The CKT (Interim) 2014 does 

not state whether a Bill shall be presented to the NLA along with its summarized and 

analysed notes. It also omits whether or not people may have access to National 

Assembly Bills and their details.  

Previously, when a Bill was considered and approved by the House of Representatives, 

it was submitted to the Senate.
219

 Then, the Senate had the responsibility to approve the 
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Bill within a period of sixty days.
220

 Under the CKT (Interim) 2014, however, when the 

NLA approves a Bill, the Prime Minister presents it to the king for approval with his 

signatures. The Bill comes into force as an Act after publication in the Government 

Gazette.
221

 The Bill might be returned to the NLA if the king rejects it, returns it to the 

NLA or does not return it within ninety days. The NLA must reconsider the Bill on such 

an occasion. If the NLA resolves to reaffirm the Bill by ‘the votes of not less than two-

thirds of the total number of existing members,’
222

 then the Bill shall once again be 

presented to the king for signature by the Prime Minister. He arranges for the Bill to be 

published as an Act in the Government Gazette if the King does not sign and return the 

Bill within thirty days.
223

 If the King has signed it, it shall ultimately have the force of 

law
224

 and will come into effect for implementation
225

 because he has the power to enact 

an Act by consent of the NLA.
226

 

3.1.4 Emergency and Royal Decrees 

In an emergency situation, the laws disseminated by the executive branch are known as 

emergency decrees. In such cases of urgency, it is necessary to maintain national 

security, public safety, national economic security while averting public calamity; thus, 

the Council of Ministers is authorized to submit urgent legislation to the king who has 

the prerogative to issue an emergency decree with the force of an Act.
227

 Once the 

emergency decree comes into force, the Council of Ministers introduces it to the NLA 

without delay. If the NLA approves the emergency decree, it continues to have the force 

of an Act; however, the emergency decree lapses if the NLA disapproves. In this case, 

the lapsed emergency decree will not affect any Act occurring during the period of its 

enforcement. If the lapsed emergency decree has the effect of amending or repealing 

any provision of any Act, the provision that in force before the amendment or repeal 

will continue to be in force from the day the emergency decree lapsed.
228

 

Royal decrees (phrarachakrusadika) represent another source of Thai law. Only the 

executive branch has the power to issue royal decrees.  The CKT (Interim) 2014 allows 
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the issuance of a royal decree whether for the king’s prerogative to grant a pardon
229

 or 

for prescribed salaries, emoluments and other benefits of the NLA president and vice-

presidents, NRC chairperson and vice-chairpersons, people holding positions in the 

NCPO, and members of the NLA, NRC and Constitutional Drafting Committee 

(CDC).
230

  

A royal decree is issued by provisions of the laws such as codes, emergency decrees or 

relevant Acts.
231

 The RC is one example of a royal decree being issued to exempt 

certain entities from tax, including the government, state enterprises, ‘Tessaban’ 

(municipals),
232

 religious bodies and other public charitable organizations.
233

 As another 

example, the Bank of Thailand may propose the issuance of a royal decree prescribing 

financial policy that affects the overall Thai economy, when there is no specific law 

governing such policy.
234

 It should be noted that royal decrees can be issued in other 

urgent matters so long as they do not run contrary to the law.  

3.1.5 Ministerial Regulations, Department Order and Notifications  

There are other sources of Thai law in secondary legislation include ministerial 

regulations, departmental orders and notifications. Through primary legislation, such as 

the constitution, codes, Acts of Parliament and emergency decrees, the executive branch 

is authorized to issue ministerial regulations, department orders and notifications so that 

the requirements of that primary legislation can be implemented and enforced. Routine 

conditions must be fulfilled by the administrative agencies and their officials when 

primary legislations specify secondary legislation:
235

 Firstly, the primary laws must 

specify the legal administrative agencies with the power to issue secondary laws.
236

 The 

primarily reason for authorizing administrative agencies to issue secondary laws
237

 is 

because they can properly utilize their experience, skills and capabilities in drafting 

secondary laws.
238

 This practice ensures optimum accomplishment of public interest as 
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well as citizens’ liberty and rights. Secondly, the primary laws must specify certain 

procedures for strict compliance. Finally, the Government Gazettes must contain the 

effective and valid date of secondary laws. 

The executive branch holds the responsibility to issue emergency and royal decrees. 

However, the emergency decree, a primary regulation, ranks above the royal decree, a 

secondary legislation.
239

  State officials are not authorized to issue secondary legislation 

in scenarios where they are not granted any power by the primary legislation to be 

developed. On the other hand, the Legislative branch introduces primary legislation, 

whether the Constitution, codes or Acts of Parliament—except for the emergency 

decree, which falls under the prerogative of the king. Though the introduction of the 

prospective WTT in Thailand appears successful, it seems to be only primary legislation 

rather than secondary legislation.  

3.2 Organs of State  

In Thailand, the legislative, judicial and executive branches have seen social, budgetary, 

economic, political, security and legal reform. The CKT (Interim) 2014 provides for the 

formation of several new independent governing bodies, including the NCPO, NRC
240

 

and CDC.
241 Together with these bodies, each of the three branches exercises certain 

powers, which is discussed in the following sections.  

3.2.1 National Council for Peace and Order  

The NCPO, which comprises military and police forces, seized and took control of state 

administration from the democratic government since the 22 of May 2014.
242

 The 

NCPO exercises considerable control over the membership of constitutional bodies, 

such as the Council of Ministers, NLA, NRC and CDC. The king appoints the members 

of the NLA
243

 and the NRC
244

 in accordance with NCPO recommendations. The head 

of the NCPO countersigns royal commands appointing members of these bodies.
245

 

Moreover, the NCPO exercises considerable control over the executive and legislative 

branches; it has the power to instruct the Council of Ministers to proceed in accordance 
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with its opinion.
246

 It is important to note that there exists non-reviewable power to 

make any order, or suspend or take any action that the head of the NCPO considers 

necessary for a very broad range of permissible reasons, including for the benefit of any 

aspect of the reform process.
247

  

3.2.2 Council of Ministers 

Under the CKT (Interim) 2014, the Council of Ministers, also known as the Cabinet, 

was developed by the collective involvement of the prime minister and the other 

ministers. The king appoints the prime minister in accordance with the resolution of the 

NLA and not more than thirty-five other ministers.
248

 The prime minister is the head of 

the executive branch.
249

 The Council of Ministers has the duty to administer state 

affairs, conduct reformation for all aspects and strengthen unification and harmonization 

of Thai people.
250

  

Unfortunately, there are no provisions concerning how the Cabinet should implement its 

administrative goals and policies under the CKT (Interim) 2014. However, the former 

constitution may imply that these goals and policies are to be executed by the 

nominated members of the Council of Ministers. Each of the respective departments is 

headed by a minister. They deliver policy instruction to the permanent officials of the 

civil service.
251 The Council of Ministers could authorize urgent legislation to the king 

as one of the possible ways to pursue a proposal to introduce the WTT in Thailand. This 

route could be taken if such a proposal was necessary, requiring urgent and confidential 

deliberation. The Council of Ministers could submit such a proposal to the King as an 

emergency decree.
252

 Alternatively, the Council of Ministers could also introduce such a 

proposal as a ‘finance Bill’ because the term ‘finance Bill’ is defined under the CKT 

(Interim) 2014 as ‘a Bill with provisions dealing with the imposition, repeal, reduction, 

alteration, modification, remission or regulation of taxes or duties.’
253

 If there is any 

doubt as to whether the Bill is a money Bill, this decision shall be made by the President 

of the NLA.
254
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However, the remarkable question then becomes whether or not a WTT Bill is a finance 

Bill. To answer this question, it is necessary to distinguish between a ‘Bill’ and a 

‘finance Bill.’ Firstly, under the CKT (Interim) 2014, although all Bills are to be 

approved before becoming an Act or an organic Act enacted by the NLA, they may only 

be introduced by three governing bodies: the NLA, the Council of Ministers and the 

NRC.
255

 However, before any Bill is accepted, except for a government Bill, the 

Council of Ministers may apply for permission to take the Bill into consideration prior 

to the adoption of the principle of that Bill by the NLA.
256

 Only a finance Bill may be 

introduced by the Council of Ministers. Nevertheless, in considering whether a Bill is a 

finance Bill, the name cannot be the only consideration; the context must also be 

analysed in accordance with s 14 para 3 of the CKT (Interim) 2014. If the context of the 

Act runs contrary to the provision, the Constitution deems the procedure illegal.  For 

instance, a finance Bill must be introduced by either the NLA or NRC; otherwise, it is 

illegal. Therefore, the Council of Ministers is the only governing body that may 

introduce the WTT Bill because it is a finance Bill involving the creation of a new tax or 

duty.  

3.2.3 National Legislative Assembly  

The government is supported by another very important law-making institution with the 

principal responsibility of approving and disseminating new laws: the legislative 

branch.
257

 Previously, the National Assembly contained the House of Representatives 

(lower house) and the Senate (upper house).
258

 The endorsement of the Constitution 

came under the responsibility of the lower house. If a proposed Bill was approved by 

the lower house, it was forwarded to the upper house for consideration. If it was 

approved by the upper house and obtained approval from each house on the third 

reading, the prime minister received the Bill for onwards submission to the king for 

final approval.
259

 Under the CKT (Interim) 2014, however, the NLA acts in the place of 

the both house of the National Assembly.
260
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There are 220 members in the NLA who are appointed by the king in accordance with 

NCPO recommendations
261

 and the royal command; member appointment is 

countersigned by the head of the NCPO.
262

 In order to benefit the NLA, members are 

appointed based on their knowledge and varied experiences in the public sector, private 

sector, social sector, academic sector, professional sector and other sectors.
263

 Although 

the CKT (Interim) 2014 states that its members shall be representatives of the Thai 

people,
264

 no effort has been made to make the NLA appear democratic and 

representative because NLA members are not selected through popular processes.
265

  

3.2.4 National Reform Council 

The NRC was established for the purpose of studying and providing recommendations 

for reform in politics, administration of state affairs, laws and judicial procedure, local 

administration, education, economics, energy, public health and environment, mass 

communication, and so on.
266

 Members of the NRC are appointed by the NCPO in 

accordance with specific rules.
267

 The NRC has the power and duty to study, analyse 

and propose guidelines and proposals for the reform of any field under s 27 to the NLA, 

the Council of Ministers, the NCPO and other related agencies. It also has the power to 

give advice or recommendations to the CDC for the purpose of constitution drafting as 

well as to deliberate and approve the draft constitution proposed by the CDC.
268

 

Significantly, the NRC will approve or reject the draft of the constitution introduced by 

the CDC.
269

  

It is crucial to note that the NRC will study and provide recommendations for reform in 

the country’s economics with a view towards eliminating economic and social 

inequality for sustainable development while strengthening law enforcement.
270

 For the 

purpose of such reforms, the NRC holds the power to prepare and introduce a money 
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Bill to the Council of Ministers for deliberation.
271

 Thus, the NRC can start any new tax 

law proposal, an opportunity to propose the introduction of the WTT in Thailand. 

3.2.5 Constitutional Drafting Committee 

The CDC was established to prepare the draft constitution.
272

 As such, the CDC has the 

duty of proposing a draft constitution to the NRC for deliberation. In preparing this 

draft, the CDC will consider advice and recommendations from the NLA, the Council 

of Ministers, the NCPO, related agencies and the public.
273

 Although s 35(7) does not 

exactly specify as to whether the CDC should focus on a proposal for introducing the 

WTT, this tax can be an efficient mechanism for restructuring and driving the economic 

and social systems for inclusive and sustainable growth while preventing populist 

administration that may damage the national economic system and the public in the long 

run.
274

  

3.2.6 Judiciary  

The structure of state organs has changed, and the NCPO retains significant power over 

such organs under the CKT (Interim) 2014; however, the composition of the judiciary 

remains untouched. A sole provision concerning the judiciary states that ‘judges are 

independent in the trial and adjudication of cases in the name of the king in accordance 

with the Constitution and laws.’
275

 There are only four provisions concerning the 

judiciary under the CKT (Interim) 2014.
276

 Therefore, it is necessary to focus mostly on 

other legislation concerning the establishment of and procedures for the courts 

recognised by the Constitution.
277

 There are four major categories of courts according to 

the CKT (Interim) 2014: the Constitutional Court, the Courts of Justice, the Military 

Court and the Administrative Court. These courts will be described in more detail in the 

following sections.   
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3.2.6.1 Courts of Justice 

Along with cases falling outside the jurisdiction of other courts, the Courts of Justice 

settle cases concerning not only ordinary civil and criminal matters, but specific matters, 

such as labour, tax, bankruptcy, international trade and intellectual property disputes. 

Meanwhile, the Constitutional Court, the Administrative Court and the Military Court 

deal with military criminal cases, administrative cases and unconstitutional matters, 

respectively. There are three levels in the Courts of Justice.
278

 First is the Courts of First 

Instance, which includes four types of specialised courts: bankruptcy court, intellectual 

property and international trade court, tax court and labour court. Following the Courts 

of First Instance come the Courts of Appeal and the Supreme Court (‘Sarn Dika’). 

3.2.6.1.1 Courts of First Instance 

The Courts of First Instance encompass juvenile and family courts, specialised courts 

(e.g., the Central Tax Court) and general courts. The jurisdiction of each court extends 

throughout the Kingdom of Thailand. The Courts consist of the general courts, the Child 

and Juvenile Court and the other specialised courts.   

General courts are regarded as ordinary courts dealing with both criminal and civil 

cases, such as criminal courts, civil courts, provincial courts and kwaeng courts.
279

 

Judgments may be petitioned to the Court of Appeal
280

 and finally to the Supreme 

Court.
281

 On the one hand, the General Court of First Instance in Bangkok, the Bangkok 

South Civil Court, the Thon Buri Civil Court and the Civil Court are merely courts 

dealing with the civil cases in Bangkok Metropolis.
282

 Courts dealing only with criminal 

cases in Bangkok Metropolis consist of the Bangkok South Criminal Court and the 

Thon Buri Criminal Court.
283

 Although the Min Buri Provincial Court and kwaeng 

courts are similar in their power to deal with both criminal and civil cases,
284

 the former 

has jurisdiction throughout the northern part of Bangkok.
285

 The latter deals with small 

matters, such as petty cases, and there is a single judge who has limited power for trial 

and adjudication
286

 following their own specific procedures.
287

 Unlike kwaeng courts 
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and ‘other courts of justice provided otherwise by the Act for the establishment of the 

courts,’
288

 there must be at least two judges forming a quorum for trial and adjudication 

of all civil or criminal cases brought before the General Courts of First Instance in 

Bangkok.
289

  

Other provinces consists have expanded provincial courts and kwaeng courts in order to 

reach distant regions. Their jurisdictions cover both civil and criminal cases arising in 

other provinces and are not subject to the jurisdiction of other general courts.
290

 The 

character of the provincial courts is the same as the General Court of First Instance in 

Bangkok, except provincial kwaeng courts mirror those in Bangkok, as described above. 

The provincial courts have the power to transfer cases to the kwaeng courts, if a case 

falls under their territorial jurisdiction.
291

 

Four courts are dedicated to very specific functions: the labour court, the intellectual 

property and international trade court, the bankruptcy court, and tax court.
292

 Each of 

these courts is headed by a judge with field-specific proficiency in order to ensure 

appropriate resolution of cases.
293

 These specialised courts have jurisdiction throughout 

the country, but are mainly located in Bangkok; there is only a central court in Bangkok, 

owned by each of the specialized courts. The labour court is the only exception with 

branches now located in other areas.
294

 As for the specialised courts, the Supreme Court 

can be directly appealed by the parties. Except in the labour court,
295

 both issues of law 

and issues of fact can be appealed.
296

  

The Act on the Establishment of and Procedure for Tax Court of 1985 (AEPTC 1985) 

established the Central Tax Court presided over by the Chief Justice and Deputy Chief 

Justice.
297

 The law declares that the Minister of Justice is responsible for allocating the 

Deputy Chief Justices and a Chief Justice.
298

 The territorial jurisdiction of the Central 
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Tax Court extends throughout Thailand.
299

 Bangkok, Samut Sakhon, Samut Prakan, 

Pathumthani, Nonthaburi and Nakhon Prathom—are included in the state authority of 

the Central Tax Court.
300

 Currently, the Central Tax Court in Bangkok
301

 holds control 

over all of the territory.
302

 The Supreme Court President has the power to decide on 

ambiguous cases and to offer clarification, assigning cases to the appropriate court, 

whether tax court or another court.
303

 The court has the jurisdiction to try all civil cases 

regarding tax disputes:
304

 ‘an appeal made against a decision of an official or a 

committee prescribed by tax laws; a dispute involving a claim of the state on a tax debt; 

a dispute involving a tax refund; a dispute involving rights and duties under an 

obligation provided for the benefit of tax collection; a dispute concerning the matters 

prescribed by the law to be under the jurisdiction of the tax court’.
305

 Quorum for trial 

and adjudication consists of at least two judges,
306

 and such judges must be experts in 

tax law or have competence and knowledge regarding tax matters.
307

 An appeal against 

the decision or judgement of the Central Tax Court is directly submitted to the Supreme 

Court.
308

  

3.2.6.1.2 Courts of Appeal 

Courts of appeal include the Central Court of Appeal and nine regional courts.
309

 The 

President of the Court is the head of each Court of Appeal, assisted by vice 

presidents.
310

 The Central Court of Appeal hears petitions against the judgments of civil 

and criminal courts whereas petitions against the orders or judgments of the other 

Courts of First Instance are heard by the nine regional courts.
311

 These courts also have 

power ‘to render judgments affirming, amending, reversing or dismissing judgments of 

Courts of First Instance imposing death penalty or life imprisonment if the cases are 

referred to the Court of Appeal and regional courts of appeal as prescribed by the law on 

criminal procedure; to render decisions on requests or motions submitted to the Court of 
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Appeal and regional courts of appeal according to the law;
312

 to render judgments to 

cases which the Court of Appeal and regional courts of appeal are competent to 

adjudicate by virtue of other laws.’
313

 There are at least three judges on the Courts of 

Appeal, forming a quorum for trial and adjudication.
314

 Such judges are selected on the 

basis their experience, extensive knowledge and seniority.
315

  

3.2.6.1.3 Supreme Court 

The Supreme Court (Sarn Dika) is the final court of appeal because the entire Kingdom 

falls under its jurisdiction; its orders and decisions are final.
316

 The Supreme Court can 

hear petitions against orders or judgments of the Courts of First Instance, along with 

appeal cases from the Courts of Appeal; it may deny cases where the facts are 

insufficient for consideration.
317

 At least three justices of the Supreme Court are 

required to form a quorum for trial and adjudication.
318

 However, for the full court, the 

quorum must not be less than half of the total number of justices in the Supreme 

Court.
319

 There are nine full justices of the Supreme Court, and they are designated on a 

case-by-case basis. The court reaches a verdict based on majority vote, so long as 

Supreme Court justices make oral statements and prepare a written opinion prior to 

making a decision in order to set up a quorum.
320

  

3.2.6.2 Administrative Court 

The Administrative Court was established for the first time when the 1997 constitution 

came into force. It has exclusive jurisdiction over administrative disputes, per the Act 

on the Establishment of and Procedure for Administrative Court, 1999 (AEPAC 1999). 

Such disputes include the following:
321

 (1) cases of dispute between an individual or 

private sector organization and a state enterprise, state agency, state official, or local 

government organization under the supervision of the government and (2) cases of 

dispute among a state enterprise, state agency, state official or a local government 

organization under the supervision or superintendence of the authority. The CKT 2007 
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obviously states that ‘there may also be an appellate administrative court.’
322

 In fact, a 

two-tier system has been adopted into the administrative court system: the Courts of 

First Instance and the Supreme Court.
323

 It should be noted that little mention is made of 

the Supreme Administrative Court in the CKT (Interim) 2014. It is only mentioned that 

the Supreme Administrative Court can request a decision from the Constitutional Court 

when no constitutional provision applies to a case.
324

  

3.2.6.3 Military Courts  

Although the Military Court was not mentioned in the CKT (Interim) 2014, it has been 

established as an institution under the Ministry of Defence according to the Statute of 

the Military Court of 1955 (SMC 1955).
325

 Under the CKT 2007, however, there is a 

sole provision stating that criminal trials are to be conducted by military courts; 

sometimes, other cases involving military officials are also heard.
326

 More specifically, 

the following cases fall within the jurisdiction of the military court under SMC 1955: (1) 

‘cases in which a person under the jurisdiction of the Military Court i.e. the military 

officer, has committed a crime against military law or other criminal laws; and (2) cases 

in which a person has committed contempt of court as defined by the civil procedure 

code.’
327

 Civilian courts have the power to try and adjudicate other cases that are not 

within the jurisdiction of the Military Court.
328

 Because they are autonomous bodies, 

other courts have no right to interfere with the procedures of military courts.
329

 Similar 

to the judicial system, the Military Court has three levels: the Military Court of First 

Instance, the Central Military Court and the Supreme Court, which is the highest court 

in the system.
330

 

3.2.6.4 Constitutional Court 

Unlike the CKT 2007, which provides detailed provisions concerning the Constitution 

Court, the court has been mentioned only in ss 5, 20, 23 and 45. These provisions focus 

mostly on the jurisdiction of the court and the prohibition of the Prime Minister who 
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must not be a judge in the Constitutional Court.
331

 In terms of the court’s the 

jurisdiction, it can decide whether any rule, law or regulation is unconstitutional.
332

 In 

addition, the Constitutional Court decides when no provision under the CKT (Interim) 

2014 applies to a case that does not arise in the matters of the Council of Ministers, the 

NLA, the NCPO, the Supreme Administrative Court and the Supreme Court.
333

 The 

court also has the jurisdiction to decide on ‘a treaty with respect to a change of the 

territories of Thailand or the external territories’ and on ‘a treaty with wide-scale effects 

on the economic or social security of the country’.
334

 It is significant to note that the 

CKT (Interim) 2014 makes no provision for the formation and composition of the 

Constitutional Court or appointment of judges.
335

 Moreover, the previous constitutions 

gave broader jurisdiction to the Constitutional Court than its counterpart in the new 

constitution.  

 

Conclusion 

This discussion on the Thai legal system provides a background to some issues that will 

be considered further in other chapters of this thesis. It has outlined the different types 

and levels of Thai legislation as well as the new bodies within the constitutional 

structure under the CKT (Interim) 2014. This chapter has also demonstrated that efforts 

can be made to pursue a proposal introducing the WTT in Thailand; options seem to be 

limited to primary legislation, whether an Act of Parliament or emergency decree, rather 

than secondary legislation. 

Since the NCPO seized and took control of the state’s administration, it has made many 

changes to governing bodies functions and powers (save for the judiciary) under the 

CKT (Interim) 2014. The NCPO still retains significant power over such bodies. Any 

proposal for a new law, particularly on WTT, can be prepared and introduced to 

appropriate bodies for deliberation. On the positive side, apart from the Council of 

Ministers and NLA, there were two new governing bodies created under the CKT 

(Interim) 2014, including the NRC and CDC. Although a WTT Bill, being a financial 

Bill, may only be introduced by the Council of Ministers, both the NRC and CDC may 
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contribute other opportunities in pursuing the WTT proposal: the CKT (Interim) 2014 

empowers the NRC to prepare and introduce a finance Bill to the Council of Minister 

for deliberation. Otherwise, they also have duties to study and provide 

recommendations for reform in Thailand’s economy with a view towards eliminating 

economic and social inequality. The CDC, which holds duties in preparing the draft 

constitution, may regard the WTT as ‘an effective mechanism for modifying the 

structures and progressing the systems of economy and society for the sake of persistent 

justice’ under the s 35(7) of the CKT (Interim) 2014. This draft can be specifically 

provided in the prospective provision within the draft of the new constitution. The Thai 

Revenue System is outlined in the next section. 
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Section B 

The Thai Tax System 

This section explores and discusses the structure of the Thai tax system, focusing on the 

principal taxes and laws governing such taxes. The discussion will cover three major 

areas of law implemented in the tax system of Thailand: customs, revenue and excise 

law. It will also consider particular enforcement laws, such as the Customs Act of 1926, 

the RC and excise laws.  

3.3 Source of Tax Law 

The fundamental rules of the Thai tax system are outlined in codes or Acts of 

Parliament. The codes and Acts of Parliament contain all the fundamental rules, but the 

courts have the responsibility of interpreting these rules along with provision details for 

tax setup. Such codes and Acts often provide for the making of detailed regulations. The 

RC is the main tax law currently in force in Thailand, governing the PIT,
336

 CIT,
337

 

VAT,
338

 specific business tax (SBT),
339

 and stamp duties (SD)
340

 The petroleum income 

tax is regulated by the Petroleum Income Tax Act of 1971, and the excise tax is 

governed by the Excise Act of 1984. Customs Act of 1926 regulates custom duties. 

Other tax laws consist of the Signboard Tax Act of 1967
341

 and the Municipal Tax Act 

of 1965.  

3.4 Types of Tax 

There are many different types of taxes under the structure of the Thai tax system, most 

of which fall into two basic categories. Some categories depend on whether the burden 

falls straight away on the taxpayers or whether it is passed on to a third party on behalf 

of the taxpayer.
342

 This approach divides taxes into two main types: direct tax and 

indirect tax. Some categories depend on the bases upon which taxes are levied, known 

as ‘tax bases’. There are three types of tax bases that can be based on the following 

characteristics: the use of the base (e.g., consumption), the source of the base (e.g., 
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income) or various other characteristics (e.g., wealth and wealth transfer).
343

 

Accordingly, these revenue bases consist of taxes on income, on consumption and 

expenditures, and on wealth and wealth transfer under the Thai tax system.
344

 This study 

considers only the way in which taxes are categorized by tax bases.  

3.4.1 Taxes on Income  

The PIT, CIT and petroleum income tax are the primary taxes on income paid by 

individuals or firms in the Thai system. These taxes are detailed below. 

3.4.1.1 Personal Income Tax 

The PIT in Thailand is basically a tax on a person’s income.
345

 PIT is collected on 

revenue extracted from both outside and inside the country.
346

 Under the code, there are 

eight classifications of assessable income
347

 and five categories of individual taxpayers, 

including natural persons, deceased, undistributed estate of deceased, non-juristic body 

of persons and unregistered general partnership.
348

 There are certain sorts of income that 

are not subject to PIT.
349

 Exempt from the PIT are twenty-two categories of incomes 

prescribed in the code
350

 and eighty-three categories of income prescribed by ministerial 

regulation.
351

 Personal expenses may be considered in such accountable incomes, as 

specified in the code
352

 or in accordance with royal decree.
353

 In order to relieve the tax 

burden, there are two categories of allowances: personal and specific.
354

 Some types of 

allowance may be deducted up to a maximum of 50 000 GBP or more. When all 

allowances
355

 and deductions are subtracted from assessable income, an individual’s 
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taxable income is then calculated.
356

 5 to 37 percent is the ratio of tax that is charged on 

taxable income.
357

  

Over the past two decades, tax rates have been reduced significantly, and new tax 

allowances and exemptions have been introduced to reduce the tax burden.
358

 There are 

108 types of income exempt from the PIT, which is a high number compared to other 

applicable taxes.
359 As a result, the income subject to the PIT will be narrowed, possibly 

contributing to a greater fall-off in tax collection; at that time, the Thai government may 

face a shortfall in government revenue.
360 The PIT collected by the Revenue 

Department (RD) from 2012-13 accounted for 11.6 percent of government taxation 

revenue or 16.9 percent of the total revenue collected by the RD.
361

  

3.4.1.2 Corporate Income Tax 

The CIT is applied to all foreign or Thai-based legal firms and corporations operating in 

Thailand. More precisely, the CIT is a direct tax
362

 imposed on a legal enterprise or 

company involved in any kind of certified business, or on firms that do not perform any 

commercial operations in Thailand but generate certain kinds of revenue.
363

 A legal 

corporation or company contains a foundation or an association, a private and public 

company or a registered or a controlled enterprise incorporated under Thai or foreign 

law.
364

 The income generated by registered firms of Thailand within and outside the 

country is subject to the tax.
365

 Normally, tax is charged at a rate of 30 percent of net 

profits.
366 Although CIT has been an important tax income source for the government, 

there remains a central problem for Thailand: the absence of an effective income tax 

system, which leads to a particular problem of CIT avoidance.
367
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3.4.1.3 Petroleum Income Tax 

Although the RC imposes taxes on corporate income, certain income relevant to 

petroleum businesses and manufacturers is also subject to the petroleum income tax.
368

 

Under the Petroleum Income Tax Act of 1971, companies grant licenses to discover, 

produce, and export oil (natural gas, crude oil, etc.)
369

 Instead of the CIT, this tax is 

applied to companies purchasing oil for export purposes from the licensed holder 

organizations under the Petroleum Income Tax Act.
370

 The tax is chargeable on net 

profit, which is calculated in the same manner as for CIT, at a rate of 50 to 60 

percent.
371

  

3.4.2 Taxes on Consumption  

Apart from the income tax above, there are other main taxes and duties that depend on 

the consumption tax base under the structure of Thailand’s tax system: VAT, SBT, SD, 

customs duties, excise tax and signboard tax. The tax base for these taxes is personal 

consumption and expenditures;
372

 thus, these taxes are indirect.
373

 SD, SBT, VAT, 

signboard tax, excise and customs duties are forms of consumption tax.
374

 These taxes 

will be discussed in more depth in the following sections.   

3.4.2.1 Value-Added Tax  

On January 1, 1992, to replace the former business tax,
375

 the VAT was implemented as 

a kind of ‘consumption tax.’
376

 VAT is regarded as an indirect tax acquired on 

expenditures (at each level of manufacturing), provision of services or distribution of 

goods.
377

 Under the RC, the ‘operators’ (and their representatives), whether 
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manufacturers, importers, exporters, or wholesalers, may be required to register their 

businesses for VAT purposes.
378

  

Normally, the VAT (Output Tax)
379 is charged based on sales of goods and services or 

importation and exportation related to businesses and professions.
380

 For the purchase of 

services or goods, the VAT (Input Tax)
381  paid to other operators by the operator is then 

subtracted, and the RD receives the balance.
382

 Hence, at each stage, tax accumulates 

only on the ‘value added’ to the services or goods
383

 at that particular stage.
384

 Finally, 

the consumer pays the tax under the VAT system. Thus, the operator is considered a tax 

collector for the RD.
385  The VAT rate for most kinds of goods and services and 

importation of goods is set at 10 percent.
386  However, the sale of goods or services to 

the government, services used by overseas parties and export sales are not subject to 

taxes.
387    

It is crucial to note that the VAT continually contributes the largest portion of total 

revenue collected, followed by income taxes. VAT tends to have a slight increase in the 

amount collected each year.
388

 During tax collection in fiscal year 2012-13, out of the 

other indirect taxes, VAT accounted for 27.2 percent of the government’s general 

revenue. Meanwhile, together, the PIT and CIT made up 34.6 percent.
389

 These numbers 

illustrate that the Thai tax system is dominated by indirect taxes, especially VAT, 

economically known as a regressive tax system.
390

 The poorer consumers tend to 

purchase services and goods more than the richer consumers, and VAT does not 

discriminate among consumers as obviously as do income taxes.
391

 Consequently, the 

poorer consumers pay a higher proportion of their incomes
392

 in indirect tax than the 
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richer consumers.
393

 In other words, such a tax system does not benefit the poor, instead 

increasing inequality and poverty by increasing the tax burden of the majority poor 

rather than the minority rich.  

3.4.2.2 Specific Business Tax  

SBT applies to certain business transactions, including banking  businesses or similar 

transactions, finance, security and credit, sales of immovable properties in a commercial 

or profitable manner, life insurance, pawnshop brokerage, sale of securities in a 

securities market and any other business, as prescribed by law.
394

  There is an available 

exemption from the SBT, which is subject to VAT in certain cases directly related to 

specific business transactions.
395

 Businesses excluded from the scope of the VAT 

system are instead subjected to SBT. SBT is calculated at rates specified by the law and 

applies to the gross receipts received or receivable from operating these businesses.
396

 

The rate varies between 0.1 percent and 3.0 percent.
397

 It should be noted that the SBT 

is considered an indirect tax similar to VAT, and its tax base is composed of gross 

receipts from businesses based on consumption and expenditures. However, SBT has 

never been an important revenue source for the Thai government. During fiscal year 

2013-14, SBT only accounted for 3.07 percent of the total revenue collected by the 

RD.
398

  

3.4.2.3 Stamp Duties  

The RD imposes a SD on the execution of 28 categories of documents and instruments 

(contracts, insurance policies, authorisation letters, proxy letters, etc.) as set out in the 

SD Schedule of the RC.
399

 The categories of documents and instruments differ in the tax 

rates observed according to the content or nature of the instrument,
400

 between 

approximately 0.1 and 1 percent.
401

 A person liable for SD must pay the rate specified 

in the schedule. If the instrument is not duty stamped,
402

 whether there is no stamp 
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affixed or the amount affixed is less than the amount of duty payable,
403

 it is not 

admissible by the court and other officials. Similar to the SBT, SD has never been a 

major revenue source since this tax contributed the smallest proportion of the total 

revenue collected by the RD, at 0.68 percent during fiscal year 2013-14.
404

  

3.4.2.4 Customs Duties 

Customs duties are levied on imports and a very limited number of export goods 

specified under the Customs Tariff Decree of 1987 and the Customs Act of 1926.
405

 

Customs duties are levied on a specific and ad valorem basis
406

 or on a compound 

basis
407

 (whichever is the higher).
408

 However, most tariffs are ad valorem. The 

available duty rates are liable for most imported goods ranging between 1 percent and 

80 percent. However, there are exemptions for import duties applicable to certain goods 

beyond those put forth in the 1987 decree.
409

  

3.4.2.5 Excise Tax 

The adjustment of the excise tax system aims to complement the VAT system. With the 

aim of balancing the VAT system, certain regulations have been revised in the excise 

tax system. While the VAT is collected by the RD, the excise tax is collected by the 

Excise Department
410

 for products subject to both VAT and excise taxes.
411

 Although 

the Excise Department can collect both of the above-mentioned taxes, the RD is only 

responsible for collecting on an ad valorem basis.
412

 A percentage of the goods price is 

used to calculate the excise tax,
 413

 or it can be computed at a certain rate on the basis of 

weight or quantity of goods.
414

 The excise tax is imposed on the sale of a selected range 

of products at specific rates on an ad valorem basis or compound basis, whichever is 

higher. The compound basis is a combination of the specific basis and ad valorem basis. 

The selected products (primarily luxury goods), whether manufactured locally or 

                                                           
403

 Ibid.  
404

 The Revenue Department, ‘Annual Report 2014’ (n 398) 94. 
405

 The Customs Tariff Decree 1987, s 4. 
406

 Sujjapongse (n 375)1017. 
407

 The compound basis is a combination of the specific and ad valorem basis.  
408

 The Customs Tariff Decree 1987, s 5. 
409

 Ibid. 
410

 Puapondh and others (n 383) 23. 
411

 Excise Tax Act 1984, s 10. 
412

 Dusitnanond (n 209) 53. 
413

 Ibid. 
414

 Excise Tariff Act 1984 (as amended (No. 4) 2003), s 4 and Excise Tariff Schedule. 



55 
 

imported, consist of crystal glassware, air conditioners (not over 72,000 BTU),
415

 

perfumes and cosmetics, fuel oil and petroleum products, motor vehicles with 10 seats 

or fewer, motorcycles, batteries, boats (yachts), certain non-alcoholic beverages, 

alcoholic beverages, cigarettes containing tobacco, ozone depleting substances, woollen 

carpets, playing cards, certain electrical appliances and entertaining services, turf 

courses and golf courses.
416

 Tax liability arises for locally-manufactured products when 

the products are shipped from the factories; for imported goods, the liability arises at the 

time of importation.
417

 The excise tax collected by the Excise Department during 2012-

13 accounted for 16.8 percent of the government’s general revenue.
418

 This tax ranks 

second (after income taxes) in the total revenue collected. 

3.4.3 Taxes on Wealth and Wealth Transfer 

Thailand does not levy taxes on wealth and wealth transfer, except for property tax. A 

discussion of taxes on wealth and wealth transfer, classified by type, follows.  

3.4.3.1 Property Tax  

The building and land tax (BLT) and local development tax (LDT) are the only two 

kinds of property taxes in Thailand.
419

 Under the Building and Land Tax Act of 1932 

(BLTA 1932), the BLT is imposed annually on the owners of land, houses and building 

structures rented or used for commercial purposes. Taxable property under the BLTA 

includes houses not occupied by the owner, industrial and commercial buildings and 

land used in connection therewith.
420

 The BLTA also provides a tax exemption to 

certain kinds of properties, those used for charities, religious and certain public 

activities.
421

 Moreover, buildings that are personally used by the owners or are 

unoccupied for a period of one year or more are exempt from the BLT.
422

 The BLT rate 

is 12.5 percent of the actual or imputed annual rental value of the building and land.
423
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On the other hand, under the Local Development Tax Act of 1965 (LDTA 1965), the 

LDT is annually imposed on a land owner at a varying tax rate according to the 

appraised land value, as determined by the local tax authorities.
424

 Land, mountains and 

water basins are included as taxable property.
425

 Similar to the BLT, religious and 

government land, land used for personal residence and land used for cultivation is 

exempt from the LDT.
426

 Idle land is subject to twice the normal rate,
 427 while 

cultivated land used for annual crops (in excess of the exempt area) is charged at half 

the normal rate; landowners who do their own farming are subject to a low maximum 

rate.
428

 The implicit rate typically ranges from 0.25 percent to 0.95 percent, which is 

regressive.
429

   

These taxes are often recognised as the most obsolete taxes in the Thai system. There 

are not only many obvious shortcomings, but there is overlap between the tax base on 

the annual and rental value and PIT base on rental property with a tax rate of 12.5 

percent, which is too high.
430 Such taxes have never been a significant source of 

revenue.  During fiscal year 2012-13, for example, these taxes contributed less than 10 

percent of the total revenue collected by the local authorities throughout Thailand.
431

 

However, both BLT and LDT are significant revenue sources for tax authorities at the 

local level. The BLT accounted for 80 percent of the total local revenue collected, 

whereas the LDT accounted for about 9.5 percent locally during fiscal year 2012-13.
432

 

On the other hand, the regressive rates of the LDT specified depend on the average land 

value. The higher rate at 0.5 percent is applied to the lower land value, whereas the 

lower rate of 0.25 percent is conversely applied to the higher land value. Furthermore, 

there is a great deal of idle land in Thailand, most of which is owned by the minority 

rich who tend to abandon their land or not use it economically. Such individuals benefit 

from low LDT rates presently, though such land is subject to double the rate.
433   

                                                           
424

 LDTA 1965, ss 7, 9, 10, 13.  
425

 LDTA 1965, s 6.  
426

 LDTA 1965, s 8. 
427

 LDTA 1965, Excise Tax Rates Schedule. 
428

 Ibid. 
429

 Ibid. 
430

 Thammagit Kwanguer, ‘Problems Related to the Proposed Act on Taxation of Land and Building: A 

Case Study of an Interpretation of Property Exempted from Taxes’ (2010) Rajapruk University Legal 

Studies Research Paper, 31. 
431

 Sakon Varanyuwatana, ‘Property Tax in Thailand’, in William McCluskey (ed), Comparative 

Property Tax Systems: An International Comparative Review (Ashgate Publishing Limited 1999) 152. 
432

 Ibid. 
433

 Kwanguer (n 430) 32. 



57 
 

3.4.3.2 Other Taxes  

Currently, Thailand does not levy estate taxes, inheritance taxes, gift taxes, net wealth 

taxes or capital gain taxes. However, capital gains will be taxed as ordinary income for 

the purposes of both PIT and CIT. For example, capital gains paid from Thailand to 

overseas companies and juristic partnerships are subject to the CIT.
434

 Most capital 

gains are taxed as ordinary income for PIT purposes
435

 unless they are gains on the sale 

of shares in a listed company in the Thai Stock Exchange. The separate capital gain tax 

has not been in place in Thailand. 

3.5 Tax Administration Structure  

Under the structure of tax administration in Thailand, both the central and local 

governments currently charge taxes. The Ministry of Finance oversees the excise, 

revenue and customs departments that are responsible for levying the central 

government’s taxes, whereas the local governments are solely responsible for levying 

the local taxes. Thus, taxation can be divided into two levels of tax administration 

authority as detailed in the next sections. 

3.5.1 The National Level  

The Ministry of Finance has several roles and responsibilities, regulating matters 

regarding operations of government monopolies, taxation, public finance, government 

property, treasury and revenue-generating enterprises.
436

 They can be legally operated 

only by the government
437

  along with other organisations to which the government has 

prescribed commitments.
438

 For administrative reasons, the overall work is distributed 

among eight major agencies: the Office of the Permanent Secretary, the Office of the 

Secretary to the Minister, the Treasury Department, the Fiscal Policy Office, the 

Comptroller General's Department, the RD, the Excise Department and the Customs 

Department.
439
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However, taxes are collected only from three main departments under the Ministry of 

Finance:
440

 the RD, the Excise Department and the Customs Department.
441

 The 

revenue collected by these agencies continually contributes the largest portion of the 

government’s general revenue. Together, they make up about 90 percent of the 

government's revenue.
442

 The first and most important agency responsible for tax 

collection is the RD, collecting more than half of total revenue.
443

 This department was 

founded in 1915 by King Rama VI, succeeding in his father’s quest (King Rama V's) to 

provide a platform for revenue collection.
444

 This tax agency is responsible for 

collecting taxes based on income and consumption.
445

 The PIT, CIT, VAT, SBT and SD 

are within the power and control of the RD.
446

 Apart from collecting taxes, this 

department makes sure that tax collection adheres to national tax policies. More 

importantly, it is responsible for improving and reviewing laws and regulations 

pertaining to the tax system
447

 not only for promoting investment, competition and 

savings,
448

 but also for bringing about a more equal distribution of income.
449

  

According to the Ministerial Regulation on the RD’s Organizational Structure of 2008, 

the director-general is the head of the RD, and the principal advisors, who are also the 

executives to the Director General, assist him with performance improvement, 

information and communication technology, and tax-base management. There are four 

deputy director-generals who are responsible for legal affairs, auditing operations, 

information technologies, finance and revenue management, human resource 

management, large business organisations, tax auditing standards, tax collection 

standards, tax policy and planning, investigations and litigation, and tax appeals.
450  

Second, the Excise Department was originally the ‘Liquor and Opium Department’ in 

charge of collecting opium and liquor taxes in the Ayutthaya era of King Narai (1656 to 
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1688).
451

 In 1933, the name Excise and Opium Department was finally changed to 

simply the Excise Department. It is responsible for collecting excise taxes that are 

levied on eleven kinds of goods and services. It also carries out suppression activities to 

ensure enforcement of strict laws and regulations.
452

 The highest authority of the Excise 

Department is the director-general, followed by three consultants assisting him in the 

areas of excise tax strategy, excise administration and excise control development. 

There are also four deputy director generals responsible for assisting him in terms of 

technical development and audits, human resource management, collection standards 

and development and tax planning.
453

 During 2012-13, the revenue collected by the 

Excise Department accounted for 16.9 percent of the government’s general revenue. 

Automobile taxes contributed the largest part (35.5 percent) of the total excise tax, 

followed by the petroleum tax (14.7 percent), beer tax (16.0 percent), tobacco tax (15.7) 

and liquor tax (12.2 percent).
454

 

Third, the new era of Thai customs originated in 1874 when the Customs House was 

established for the first time to collect customs tariffs in the reign of King Rama IV. 

However, the present Customs Department finally replaced the Customs House in 

1954.
455

 Since its establishment, the Customs Department has been responsible for 

collecting custom tariffs. Apart from collecting taxes and duties, it is also in charge of 

prevention and suppression of customs offences, promotion of exports, and facilitation 

of international trade.
456

 However, its traditional roles have been changing; as a result, 

the total revenue collected is no longer the primary source of the government’s general 

revenue.
457

 The revenue collected by the Customs Department from 2012-13 accounted 

for 4.4 percent of the government’s general revenue. Import duties contributed the 

largest part, about 98 percent of the total customs tariffs collected, followed by import 

duties and others.
458
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3.5.2 Local Level 

Currently, there are nearly 7,853 local governments throughout Thailand. Most regions 

are organized into municipalities, comprised of the Bangkok Metropolitan 

Administration (BMA), the City of Pattaya, 76 Provincial Administrative Organizations 

(PAOs), 2,440 Municipal Tessaban and 5,335 Tambon (Village) Administrative 

Organizations (TAOs).
459

 The administration and enforcement of certain tax laws and 

regulations take place primarily at the local level. The local authorities, namely the 

Municipal Tessaban, the BMA, the City of Pattaya, the PAOs and the TAOs are 

responsible for levying local revenue and property taxes in their respective areas of 

jurisdiction. The collection of the BLT, along with the LDT, the slaughter tax, swallow 

bird’s net duty and the signboard tax, is the responsibility of these local authorises, 

while the petrol stations tax, hotel tax, and retail tobacco tax is the sole responsibility of 

PAOs.
460

   

 

Conclusion 

Section B of this chapter has examined the tax system in Thailand. It reveals that there 

are several shortcomings within the system. Thailand levies various categories of both 

direct and indirect taxes, which are the main source of the government's revenue. The 

country seems to have a sound tax system similar to those of other advanced countries, 

such as the US and UK, and it may be regarded as one of the most developed systems in 

the Association of Southeast Asian Nations (ASEAN) community. Nevertheless, it 

appears that most categories based on wealth and wealth transfers are absent from the 

structure of the Thai tax system, except for the property tax (either the BLT or LDT). 

Obviously, Thailand does not levy most principal taxes in these categories, whether it is 

the estate tax, inheritance tax, gift tax, capital gains tax or net wealth tax. These taxes 

have a greater effect on the inequality of wealth and income distribution because the 

current Thai tax system is defective and cannot be an effective mechanism for 

eradicating wealth inequality and diminishing the gap between rich and poor. It fails to 

promote fairness in the economy and society as a whole. This overview of the Thai tax 
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system will lead to an important discussion in support of arguments made in chapter 4. 

Then in chapters 9 and 10, this matter will be discussed again. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



62 
 

CHAPTER FOUR 

4 Theoretical Framework and Criticisms of Wealth Transfer Taxes 

 

Introduction 

Since tax systems are affected by various political, economic, social and ethical factors, 

it is important to consider whether a system suits a particular context rather than simply 

considering whether it is ‘good’. Therefore, before Chapter 5 examines how current 

Thai laws will influence the future of the wealth transfer tax (WTT), this chapter 

provides a crucial theoretical framework, briefly discussing the selected economic 

principles and defining the features of a desirable Thai WTT system. It is also necessary 

to outline the arguments in both support and against of a proposal for introducing the 

WTT in Thailand, particularly those developed internationally and domestically by 

economists, philosophers, sociologists, religious scholars and jurists. More than any 

other form of tax, this tax has generated controversy in multiple arenas, including 

economic theory, political philosophy, and social and ethical debate. Generally 

speaking, the WTT is today not regarded as a popular tax.
461

 Nonetheless, people are 

cognisant that taxes are necessary to provide social welfare benefitting the vast 

majority, even if those same people are suspicious that revenue generated from taxes is 

at times misappropriated or abused.
462

 The Economic and Social Commission for Asia 

and the Pacific (ESCAP) reported that, despite a largely uneven distribution of income 

and wealth in Thailand, the government fails to impose an estate or inheritance tax.
463

 

This chapter examines whether criticisms of WTT are justified internationally and 

nationally.  

4.1 General Principles of Taxation 

Taxation, a single component of the overall scheme of fiscal management,
464

 is argued 

to be the most efficient mechanism for achieving the taxation goals of redistributing 
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income and wealth.
465

 In taxation systems, the WTT has been considered a mechanism 

for achieving such objectives.
466

 It is necessary to examine which characteristics would 

be most applicable to Thailand’s tax system, particularly because the lives of so many 

poor people could be made difficult by a new form of taxation.
467

 In order to construct 

or appraise a WTT, a basic question arises: what makes a ‘good’ tax system? In the 

following sections, the answer to this question will be investigated through the 

principles of taxation.468 

4.1.1 Characteristics of a ‘Good’ Tax System 

Many question whether a tax system can be more than a tool for producing government 

revenue and whether it can be regarded as a desirable characteristic in a tax structure. 

Some argue that tax systems should be designed to achieve economic efficiency,469 

while others argue that tax collection should distort the economy as little as possible. 

Ideally, it should not only have low compliance and enforcement costs470 but it should 

also yield sufficient revenue to cover government expenses. Meanwhile, the notions of 

equity and fairness remain of paramount concern. Tax systems must uphold a number of 

minimum requirements as foundation stones for a ‘good’ tax system. 

The criteria for choice have never been adequately investigated or articulated, though 

tax system choice should be based on sound principles at the very least.
471

 One of the 

earliest attempts to identify such criteria is credited to Adam Smith
472

  who, in 1776, 

wrote that a ‘good’ taxation system ought to be equitable, convenient, certain and 

economical. Smith created four criteria for a good tax system in 1776 which can be 
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found in his early statement,
473

 a so-called maxim with regard to taxes in general,
474

 this 

is the canons of taxation.
475

 The first canon of taxation is concerned with ‘equity’ 

among taxpayers. Smith believed that, ‘in a good tax system, the state subjects of every 

state ought to contribute towards the support of the government as nearly as possible in 

proportion to their respective abilities; that is in proportion to the revenue which they 

respectively enjoy under the protection of the state’.
476

 This statement indicates that 

people should be taxed in proportion to their income or revenue. The fourth canon is 

concerned with ‘efficiency: every tax ought to be so contrived as both to take out and to 

keep out of the pockets of the people as little as possible over and above what it brings 

into the public treasury of the state’.
477

  Here, Smith indicates that administrative and 

compliance costs should not be expensive and should not distort the country’s economy. 

There is an important difference between the notions of these two canons: ‘equity’ is a 

subjective criterion whereas ‘efficiency’ is an objective one.
478

 

The second and third canons of taxation are ‘certainty’ and ‘convenience of payment,’ 

respectively. The former holds that ‘the tax which each individual is bound to pay ought 

to be certain, and not arbitrary’.
479

 This point means that a taxpayer’s liabilities should 

be relatively simple and easy to understand—certain rather than arbitrary. The latter 

principle holds that ‘every tax ought to be levied at the time, or in the manner, in which 

it is most likely to be convenient for the contributor to pay it’.
480

 In essence, the tax 

payment method should be convenient for the taxpayer. Unlike the first and fourth 

canons, these canons have not been broadly discussed among economists because they 

seem to be self-evident, and the notions of these canons are often incorporated within 

the rights of taxpayers.
481

 The first and fourth canons of taxation should be examined 

together because they are the most widely-discussed and debated among economists.
482

 

These two canons shall later be considered in further detail as significant criteria in 

evaluating and designing the WTT. 
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4.1.2 Desirable Features of a Thai WTT System 

Certain criteria can be applied to evaluate potential WTT systems for Thailand. The 

question is how to appraise the WTT system and how to distinguish potentially 

worthwhile methods of introducing the new tax from inappropriate ones.
483

 Since at 

least the time of Adam Smith (1776) and his four canons of taxation, scholars have tried 

to distinguish good systems from bad systems. In addition to Smith’s four criteria, 

economists have generated several more criteria for systems of taxation. Therefore, our 

attention here is drawn to certain principles of Adam Smith’s canons of taxation along 

with alternative principles of taxation that have emerged over the last century. These 

principles have been selected as significant standards in evaluating and designing the 

WTT system for Thailand. Consideration of these principles may assist the Thai 

executive and legislative branches in their deliberations on introducing the WTT.  

4.1.2.1 Equity  

Equity or fairness in wealth transfer taxes is the first criterion to be discussed here. 

Political economists like Smith, Locke, Rousseau, and Mill have referred to and 

recognized the importance of equity.
484

 There are two closely-related principles that 

tend to be useful in considering this notion: the benefit principle and the ability to pay 

principle. The former suggests that taxes are apportioned to people according to the 

benefits they in some way gain from government expenditures,
485

 which includes the 

public provision of public goods and services,
486

 such as law and order, justice and 

defence.
487

 The ability-to-pay principle implies that people should be taxed according to 

financial capacity (or how much they can afford to pay).
488

 This approach remains the 

most fundamental principle in applying a tax system.
489

 Although the benefit principle 

often contrasts with the ability-to-pay principle,
490

 both must be satisfied in an equitable 
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tax system.491 Aligned with the benefit principle, John Locke held that the rich should 

pay more tax than the poor because they benefit most from state protection of wealth. 

Other theorists, however, have downplayed this argument, suggesting that the poor 

actually benefit more.
492

  

A good tax system must be equitable in two separate senses: horizontal equity and 

vertical equity.
493

 Vertical equity is concerned with fairness between people who are in 

unequal circumstances; they should be treated differently and receive unequal 

benefits.
494

 For the WTT, therefore, those with less wealth should pay less tax than 

those with large amounts of wealth.
495

 This view advocates for a progressive WTT 

system.
496

 A vertically equitable progressive WTT would help collect a larger portion of 

the gross estate as the value of the estate increases. This vertical equity can be regarded 

as a distributional principle, involving redistribution of wealth from people who are 

better off to people who are worse off.
497

  

Unlike vertical equity, horizontal equity is concerned with fairness between people with 

the same amount of wealth. This sense of equity is the most widely-accepted in 

taxation: people in equal situations should be treated equally.
498

 This principle of equity 

is achieved if taxpayers who are equally well off bear equal tax burdens. Thus, estates 

of identical size should bear identical tax burdens for the purposes of WTT.
499

 In 

considering whether the redistribution between rich and poor is affected by the 

horizontal equity of a tax system, the ‘system must be judged by the extent to which it 

treats fairly and equally those members of society who are equally rich and poor’.
500

 

These senses of equity will be reconsidered as tools of analysis in Chapter 9. 
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4.1.2.2 Progressivity 

The second principle is progressivity, which has more historic importance than 

contemporary value in taxation.
501

 Some theories include this feature within the ability-

to-pay principle. For clarity purposes in this thesis, it is useful to examine this principle 

separately. The poor should bear a tax burden at a proportionately lower rate than the 

rich.
 502

 In Thailand, the WTT should take a lower proportion of the gross estate from 

people with lower wealth ranges than from those with higher wealth ranges;
503

 this 

principle is often known as progressive taxation. Some argue that progressive taxation 

can produce equality in tax burdens, which is fairer than regressive or proportional 

taxation; in essence, each additional pound may be worth little to the rich, but it means 

more to the poor.
504

 A progressive scale thus can represent an ‘equality of sacrifice’ 

between the rich and poor.
505

 A further argument for progressive taxation suggests that 

the tax is based on the fact that there are only two kinds of property tax, which are 

unavoidably regressive taxes in the Thai system, the building and land tax (BLT) and 

local development tax (LDT). Thus, the Thai tax system needs to be counterbalanced by 

a more progressive one.
506

  

4.1.2.3 Economic Efficiency 

Efficiency is also needed in the design of a desirable tax system. Efficiency is a 

significant criterion in creating a good tax system that causes minimal ‘distortion to 

economic choice’,
507

 which is often known as the ‘excess burden’ of taxation. For 

example forgiven tax revenue
508

 may be causing substitution effects that result in 

economic inefficiency.
509

 These distortions of economic choice directly affect the size 

of the economy. In line with the US federal estate tax, Steven Maguire suggests that ‘the 

estate tax impacts the economy more broadly as saving and capital investment become 
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less attractive the higher the tax. In theory, lower estate tax burdens encourage more 

saving and investment’.
510

 It is significant to note that the efficiency and equity of a tax 

often work against each other, creating a dynamic tension.
511

 Consequently, when 

equity in a tax system is achieved, it comes with a cost in reduced efficiency.
512

   

4.1.2.4 Administrative Efficiency 

The fourth feature of a desirable WTT system is administrative efficiency. For 

simplicity, some theories include this feature into economic efficiency; however, this 

thesis examines it separately for clarity purposes.
513

 In order to actually run the tax 

system, it is unavoidable that there will be direct costs incurred as compliance or 

administrative costs.
514

 However, the ratio of such administrative and compliance costs 

must be as low as possible; otherwise, the tax system will become inefficient as the 

taxes raise little more revenue than the costs of administration. It is thus essential that 

both the administration and compliance costs are cost effective.
515

  

Administrative costs may consist of processing tax returns, enforcing payment and 

providing assistance for taxpayers. Compliance costs include learning about tax 

legislation, keeping records, hiring costs for tax consultants and filling out forms 

oneself.
516

 Thus, administrative efficiency means that these costs should remain 

sufficiently low in proportion to the revenue raised by tax authorities; otherwise, the tax 

will ultimately be abolished. For example, one of reasons for repealing the estate and 

inheritance tax (EIT) was that the government’s administrative costs were much higher 

than the revenue raised.
517

 It is vital to note that modern ‘optimal tax theory’ has 

overlooked the importance of administration and compliance costs by focusing only on 
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distortions of public behaviour, referred to as ‘distortion costs’.
518

 All such costs are 

essential to actually running a tax system.
519

 

4.1.2.5 Revenue Sufficiency 

The fifth feature of a desirable tax system is revenue sufficiency. It is important to 

consider whether or not the tax system raises enough revenue for public expenditures
520

 

in order to justify the tax imposition. In addition, the yield from tax should be certain 

and, to some degree, resistant to business cycle fluctuations, thus allowing the 

government to implement a stable financial and economic policy.
521

  

In summary, the selected principles represent significant criteria in evaluating and 

designing the most desirable WTT system for Thailand. However, there are a number of 

conflicts within these criteria. For instance, the efficiency and equity of tax 

characteristics often work against each other
522

 as achieving greater equity often comes 

at the cost of efficiency.
523

 Increasing administrative costs may lead to a fairer tax 

system but result in reduced efficiency. Moreover, some criteria may be difficult to 

define. While efficiency can be measured objectively, equity and transparency are 

naturally subjective.
524

 Therefore, WTT design is not a matter of value judgements on 

how best to make a good tax system; rather it involves value judgements on how best to 

balance these criteria and how to reconcile between conflicts. The most important 

concern is designing the most desirable and suitable tax system and harmonizing these 

criteria within the sociocultural context of Thailand. Chapter 9 will refer back to these 

principles in its analysis. 

4.2 Criticisms of Wealth Transfer Taxation 

Wealth transfer taxes are erroneously regarded as the most popular form of taxation 

because they are the most redistributive tax,
525

 but in fact, both the federal estate tax 

(FET) and inheritance tax (IHT) are undoubtedly the least popular taxes in the US and 

                                                           
518

 Jonathan Shaw, Joel Slemrod and John Whiting, ‘Administration and Compliance’ in Stuart Adam and 

others (eds), Dimensions of Tax Design: The Mirrlees Review (OUP 2010) 1101. 
519

 Ibid1158. 
520

 John L Mikesell, Fiscal Administration: Analysis and Applications for the Public Sector (8th edn, 

Wadsworth Cengage Learning 2011) 344.  
521

 Vermeend and others (n 488) 59. 
522

 Sobel (n 478) 20. 
523

 Maguire (n 499) 14. 
524

 Vermeend and others (n 488) 60. 
525

 Dowding (n 462) 179.  



70 
 

UK.
526

 Similarly, the introduction of a wealth transfer tax in Thailand seems to be very 

unpopular and has been subject to increasing criticism. Seventy years after the abolition 

of the Estate and Inheritance Tax Act of 1933 (EITA 1933) in 1944, the WTT has 

become the subject of intense debate in Thailand.  

Traditionally, the primary objective of the tax system has been to collect revenue to 

finance government expenditures; in this sense, taxation is an instrument to achieve 

other objectives; for example, the government may deliver policy measures to reduce 

wealth inequalities using taxes on wealth transfer.
527

 The Thai government could not 

achieve this goal without facing numerous criticisms. In Thailand, economists, 

academics, politicians and attorneys have made various arguments for and against the 

introduction of WTT. Introducing this tax not only involve economics, but also reflects 

legal, political, social and ethical factors in Thailand.  

This section considers the primary arguments of each side both domestically and 

internationally. Understanding the main arguments of both sides allows one to more 

rationally balance the interests of multiple stakeholders when determining which 

approach policy makers should adopt. Citing prominent studies from both sides, this 

section aims not to weigh the sides against each other, but instead to provide an 

overview of the conflicting perspectives.  

4.2.1 Political and Public Administration Arguments  
The political perspectives are crucial. Citizens and relevant authorities express a wide 

range of arguments in support of the WTT. The following arguments support wealth 

transfer taxation: promoting democracy, encouraging the government to develop a 

social policy for the poor, and funding public services for the poor. 

4.2.1.1 Making Thai Democracy More Stable  

In analysing the argument for how the WTT can help to make democracy more stable in 

Thailand, it is useful to examine the relationship between the degree of inequality in 

wealth and the stability of democracy in poor countries. This relationship is reflected in 

Przeworski’s essay on self-enforcing democracy, where he writes, and ‘democracy can 
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survive in poor countries, but only under special conditions, namely, when the 

distribution of income is very egalitarian or when neither the rich nor the poor have the 

capacity to overthrow it’.
528

 Hence, democracies should be rare in poor countries.
529

 

Conversely, wealthy countries tend to have a relatively high degree of income 

redistribution, ensuring the survival of their democracy.
530

 Przeworski claimed that 

democracy in poor countries with unequal income redistribution will perish if income 

redistribution remains insufficient or if military forces are imbalanced.
531

 In other 

words, democracy survives even in poor countries if income distribution is sufficiently 

egalitarian or if military forces are balanced. For example, democracy can survives in 

India where military power is more balanced even if the distribution of income is quite 

limited.  However there is no correlation between economic equality and stability of 

democracy in wealthy countries. This is because democracies always survive when a 

society is sufficiently wealthy regardless whether or not income redistribution is 

sufficiently egalitarian. One should thus expect that there are countries in which 

democracy endures but still have huge gaps between the rich and the poor such as the 

USA, the UK, Germany and France. In a poor country such as Thailand, the democracy 

is often unstable because of highly unequal income distributions and an imbalance of 

military power. WTT may be one of the redistributive instruments that can be deployed 

in order to strive towards the goal of enhancing a more stable democracy in Thailand.  

During the initial period of change in Thailand’s governmental administration from a 

monarchy to a constitutional monarchy under a parliamentary democratic system, there 

were two opposing economic and political visions: the People’s Party (Khana 

Ratsadon) and the Conservatives.
532

 Conservatives—comprised of feudal classes, 

bureaucrats and soldiers—argued that WTT collection would promote communism. 

Conservatives published a white paper,
533 which, in part, severely attacked WTT 

collection, stating that ‘the WTT can be collected for more than three generations. This 

is like the slow seizure of private properties’.
534

 It is possible that the feudal classes 
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viewed WTT collection as enabling state seizure of all private properties per communist 

precepts.  

Nevertheless, Phanomyong, leader of the Khana Ratsadon, approached the Commission 

for the Consideration of the Economic Structure about government acquisition of land, 

labour and capital. He made the following statement:  

‘My principles integrate the good parts of many concepts and have been adapted 

to be appropriate for the benefit of Thailand. The main thoughts come from the 

principles of solidarity, not communism. They include conceptual views, such as 

human beings being reciprocal creditors to each other. People can become poor 

through no fault of their own or the rich can become richer, not because of their 

own labour. Therefore, human beings have reciprocal moral debts to each other. 

They hence have to commonly ensure against harm and engage in mutual 

business’.
535

  

Mr Pridi further explained administrative principles in relation to the government’s 

provision of land, labour and capital:  

‘One important principle which should be taken into consideration is that the 

government should tenderly perform its duties by relying on cooperation 

between the rich and poor. The government should not hurt the rich. If the 

government purchases back lands, it is believed that the farmers, the owners of 

the lands and the mortgagees would be much pleased because the ownership of 

the lands or the possession of lands in security would solely lead to a deficit. The 

repurchase of lands differs from the communist method of seizure of 

properties’.
536

 

Regarding the provision of capital in Chapter 1, Phanomyong, a socialist philosopher
537

 

in Thailand, argued that the government should raise capital by other means, such as 

collecting WTT, income tax or indirect tax. Clearly, both of his concepts are significant 

parts of Thailand’s social structure, but the structure simultaneously has other ‘mixed’ 

concepts that will be examined later in this text, including Buddhist philosophy and 
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humanitarianism.
538

 By contrast, a key pillar in the Communist Manifesto specified the 

abolition of inheritance rights.
539

  

It seems that the Khana Ratsadon had extremely different ideas from the feudal classes. 

Similar to western society, people who enthusiastically support levying heavy estate 

taxes are regarded as wishing to destroy the capitalist system.
540

 The avant-garde did not 

regard the concept of WTT collection as a communist idea because they did not want to 

seize private property for the state’s ownership. Conversely, they viewed WTT payment 

as a duty that required mutual assistance. Each person has reciprocal debts to assist 

others as a joint creditor and debtor. This solidarity was based more on morals than any 

legal enforcement.
541

 Many principles of the Khana Ratsadon were consistent with 

socialism, but were not opposed to liberalism. Instead, solidarity rejected the boundless 

competition that could lead to societal trouble.
542

 Therefore, WTT collection is not the 

transfer of private property to the state. The WTT is not communist or socialist, and it 

does not conflict with democratic ideals.  

4.2.1.2 Encouraging the Adoption of a Social Policy for the Poor 

In a democratic society, the government has a duty to determine social policy and 

should consider people’s problems and needs in order to distribute thoroughly and justly 

benefits and values to the population as a whole.
543

 Thus, when creating social policy, it 

is necessary to consider issues like poverty, corruption, the unfair distribution of income 

and wealth, and unequal status.  

Jens Beckert544 has introduced a principle that legitimizes the intergenerational transfer 

of wealth and imposition of WTT: the ‘equality of opportunity principle’
545

 concerning 
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inheritance taxation is closely aligned with another principle, the justice principle. 

However, unlike the equality of opportunity principle, the justice principle concentrates 

on the imbalance between the successful and unsuccessful under free market conditions. 

From this point of view, the taxation of inheritances is justified because heirs can 

simply afford to pay more for the opportunities and services they receive from society. 

They have the capacity and obligation to enhance the life chances of those members of 

society who have been less successful in market competition. By taxing inheritances, 

society can ameliorate the unjust distribution of wealth in society. Unlike the equality of 

opportunity principle’s concern for starting out with ‘a level playing field’, advocates of 

the justice principle are concerned with present outcomes in which unsuccessful 

competitors struggle in the market. Such competitors suffer from an unequal 

distribution of resources throughout society; therefore, revenues from the inheritance 

tax should be evenly redistributed among young members of society, so as to create 

equal starting conditions for the ‘market struggle.’546 Thus, the justice principle 

promotes the financing of redistribution by adopting a social policy corrective of market 

outcomes, raising revenues by taxing inherited wealth.547 

Nonetheless, WTT collection has not made much progress, encountering several 

problems during the policy-making steps as a result of political negotiations between 

conflicting sides.
548

 Hence, progress has depended on which group held a better position 

at the time. At present, the government has made decisions under pressure from various 

antagonistic groups. Consequently, it is difficult to imagine that WTT collection will be 

explicitly regulated and put into practice as a policy.
549

                            

It would appear that the Thai government lacks the political will definitively to adopt a 

policy of WTT collection. Almost without exception, the cabinet of any new 

government will proclaim a social policy of WTT collection and, most of the time, it is 

simply government propaganda.
550

 Such claims give the impression that the particular 
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political party in government will pay more attention to poverty issues and social 

inequality. In cases where the government would like to gain popularity, the WTT is 

used to garner favour from the poor, which comprises a larger percentage of the whole 

population.  

The World Bank no longer classifies Thailand as a poor country
551

 and the rural 

population has gained many advantages during the last three decades; however, poverty 

still exists, particularly in agricultural households. The increasing gap between rich and 

poor will continue to grow, and it will become ever more difficult to bridge.
552

 WTT 

policy will become an important social issue consistent with the problems and needs of 

many poor agriculturalists in the upcountry.
553

  These people need the government to 

implement and specify a social policy that fairly distributes income and wealth while 

solving the problems of inequality between the rich and poor.
554

 Many poor people may 

not identify the WTT as a potential government approach to solve such problems. 

Nevertheless, it is submitted that the government has a duty to demonstrate sincerity in 

troubleshooting problems by regulating WTT collection as social policy. 

4.2.1.3 Funding Government Functioning to Provide Public Education and Health 

Services the Poor 

Thailand is recognized as a country with high levels of inequality in terms of access to 

quality education and health care.
555

 The Thai government attempts to mitigate such 

inequality through public education and health services for the poor because public 

education and health services have long been recognized as fundamental instruments for 

ensuring equality of opportunity.
556

 In addition, the Constitution of the Kingdom of 

Thailand of 2007 (CKT 2007) enshrined the right to receive free education (for at least 
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twelve years)
557

 and the right to free health care for poor, disabled and homeless 

people.
558

 To finance such services, the Thai government requires revenue from tax 

collection, which mainly depends on the personal income tax (PIT), corporate income 

tax (CIP) and value added tax (VAT). However, WTT would specifically help to 

increase state resources and distribute public education and health services to the state’s 

educational and health institutions (e.g., teachers, doctors and administrators). The 

state’s policy regarding education and health could truly benefit the poor and/or the 

agriculturalists in the north and northeast of Thailand. Therefore, it is submitted that 

government revenue from the WTT should not be distributed to general government 

agencies; instead, it should be given specifically to state educational and health 

institutions. The services provided by these institutions directly mitigate and reduce 

inequality in Thailand. Meanwhile, the poor or underprivileged can see that this 

government revenue financing public education and health services has come from the 

wealthy. In essence, they will be able to realize a better standard of living through the 

narrowing of the social gap. Still, some continue to argue that the WTT is not useful; 

these arguments hold that WTT should not be collected because it will not raise a 

meaningful amount of revenue for government expenditures,
559

 and this revenue is not 

commensurate with the state’s time and budget.
560

 

4.2.2 Economic and Tax Policy Arguments 

This subsection examines these economic and tax policy arguments through the lenses 

of three main issues: if the WTT constitutes double taxation, if the Thai tax system can 

be balanced by introducing the WTT, and if the tax can raise significant revenue to 

finance the government’s public expenditures.  

4.2.2.1 Double Economic Taxation 

One argument against wealth transfer taxes is that they seem to constitute double 

taxation on the wealth of the deceased.
561

 They apply to asset accumulations, which 
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already have been subject to capital gain tax (CGT) and/or income tax.
562

 Opponents 

claim that ‘it is unfair for someone who has already paid tax on an income to then have 

to pay a second tax on assets that have been saved out of the already taxed income’.
563

 

The contrary perspective observes that ‘large estates consist to a significant degree of 

“unrealized” capital gains that have never been taxed; the estate tax is the only means of 

taxing this income. Much of the money that wealthy heirs inherit would never face any 

taxation were it not for the estate tax’.
564 UK proponents of the inheritance tax argue 

that the inheritance tax does not necessarily involve double taxation.
565 Murphy and 

Nagle, in the Myth of Ownership, argue that: 

‘Taxes are not like punishments, which may not be imposed twice for the 

same crime. Nor is an inheritance tax like a second imposition of the very 

same income or sales tax on the same earnings or transaction. Multiple 

distinct taxes often tax people’s assets ‘twice,’ as when a sales tax is 

imposed on the expenditure of someone’s after-tax income, or a property 

tax is collected on an asset that was bought with income subject to tax. 

Any issue of fairness in such cases would have to be about the 

cumulative effect of multiple taxes, not about double taxation per se.’
566

  

Interestingly, US proponents of the FET often note that the FET serves as a backstop for 

the income tax
567

 because a taxpayer who initially escapes income tax on his or her 

earned income will later be taxed by the FET at death. Likewise, ‘unrealized capital 

gains that are bequeathed to inheritors receive basis step-up and thus never face income 

tax’.
568

 Thus, the FET plays a particularly significant role as a backstop for tax 

progressivity or large estates.  
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For Thailand, arguments have also arisen that the WTT essentially serves as double 

taxation because it occurs on the same income or source more than once.
569

 Opponents 

often claim that property devolved on the heir already has been subject to many other 

forms of Thai taxes, such as the PIT, BLT and DLT.
570

  The WTT has to be imposed 

only once on the same property of the deceased. Supporters of the WTT argue that the 

PIT, BLT and DLT are collected from the property when the deceased is living, while 

the WTT is imposed on the property transfer upon death.
571

  

4.2.2.2 Counterbalance to the Thai Tax System 

A system of taxation is an economic instrument capable of producing efficient 

distribution of income and wealth. It can also bring about a quicker outcome than public 

expenditure.
572

 The main revenue sources for the Thai government are significantly 

dependent on both direct taxes (e.g., PIT, CIT, BLT and DLT) and indirect taxes, such 

as VAT. VAT contributes the largest part of the total general revenue collected, 

followed by the PIT and CIT.
573

 Together, they made up 90.51% of the total 

government revenue collected during fiscal year 2014.
574

 However, the absence of 

balance and equality in the taxation system is a major problem for Thailand. The Thai 

tax system is recognized for its imbalance and inequality in the following ways. First, 

the PIT (and to a lesser extent, the CIT) requires economically disadvantaged taxpayers 

to bear a larger fraction of the tax burden
575

 than high income earners. In practice, 

although the PIT is progressive (and the CIP is proportional),
576

 it has not been fully 

collected by the tax authority. Only a small percentage of economically advantaged 

taxpayers pay a high tax rate due to rampant tax evasion.
577

 On the other hand, although 

indirect taxes (e.g., VAT) are also proportional,
578

 the VAT is practically regressive
579
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since it represents a proportionately higher financial burden on low-income consumers 

(taxpayers), who are the majority poor in Thailand, than on wealthier consumers. The 

low-income consumers pay a larger fraction of their income to the government 

compared to high-income consumers (taxpayers)
580

 because their ratio of consumption 

versus income is higher.
581

 In short, the majority poor bear a greater tax burden than the 

minority rich, allowing well-off sections of society to be subsidized through the income 

of the poor via the VAT. In essence, this system makes the poor poorer and the rich 

richer, increasing inequity in Thai society.  

Second, the Thai taxation system involves not only inequality, but also imbalances in 

the tax bases. While large government budgets create greater reliance on taxes levied on 

the basis of income (e.g., the PIT and CIT) and consumption (e.g., the VAT), Thai tax 

policy seems to be too lightly focused on wealth and/or wealth transfer compared to the 

tax bases of income and consumption. Only two taxes within the categories of wealth 

and wealth transfer tax bases are levied, including the BLT and LDT. However, such 

taxes could lead to a better distribution of resources and a reduction in the disparity 

between the rich and poor.
582

 The DLT and BLT, however, are often recognised as the 

most obsolete taxes in the Thai tax system. These taxes cannot be fully collected due to 

the many obvious shortcomings, as discussed in Chapter 3. Moreover, the fact that the 

government can only collect a small amount of property tax reveals that Thailand still 

has a low level of development. Most people have little consciousness of tax 

payment.
583

 As a result, property tax has never raised a meaningful amount of 

revenue.
584

  

As earlier mentioned, not only is the PIT progressive tax rate ineffectual,
585

 but 

Thailand’s tax collection, similar to most low-and middle-income countries over recent 

decades,
586

 relies heavily on indirect taxes, which are not friendly to the economically 
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disadvantaged.
587

 These circumstances demonstrate the necessity of making the tax 

system more equitable in order to counterbalance this system.  

Therefore, it is crucial to discuss how to achieve such goals. The answer is simple: 

Thailand needs to restructure the Thai tax system itself. Tax policymakers in Thailand 

should continue to seek to balance the tax system by introducing the WTT, which is not 

only a direct tax, but one also grounded on the wealth transfer tax base. Introducing the 

WTT into the Thai taxation system could offer a direct solution for restructuring the 

system. Direct taxes, such as the WTT, are more efficient measures for improving 

income distribution, while indirect taxes tend to increase inequality.
588

 The WTT can be 

used as a supplementary tax measure to effectively mitigate inequality in Thai society. It 

would also be useful in creating a more equitable taxation system rather than increasing 

the number of PIT taxpayers or reforming the VAT. Ultimately, it is a vital component 

in rebalancing the Thai taxation system.
589

  

4.2.2.3 Raising Revenue for the Thai Government 

Justifying the tax imposition requires taxes to be capable of generating sufficient 

revenue.
590

 Taxes have to raise significant revenue to pay for the government’s public 

expenditures. The federal estate and gift taxes (FET/FGT) does not play a significant 

role in the US federal tax structure
591

 because it has never raised a meaningful amount 

of revenue for federal public expenditures;
592

 in the UK, the IHT is also not an 

important source of revenue. Critics assert that UK taxes on wealth transfers, whether 

IHT or CGT, have failed to raise any significant revenue;
593

 meanwhile, the US estate 

tax has also been a negligible source of revenue from 1916 to 2010.
594

 For Thailand, the 

                                                           
587

 Thailand Development Research Institute, ‘Income Distribution and Poverty: Problems and Remedial 

Measures’ (2003) Thailand Development Research Institute (TDRI). 
588

 Jaejoon Woo and others, ‘Distributional Consequences of Fiscal Consolidation and the Role of Fiscal 

Policy: What Do the Data Say?’ (2013) International Monetary Fund IMF Working Paper (September) 7 

<http://www.imf.org/external/pubs/ft/wp/2013/wp13195.pdf.> accessed 24 June 2015.  
589

 Phongpaichit (n 12) 56. 
590

 Maguire (n 499) 13. 
591

 Robert H Haveman, The Economics of the Public Sector: Introduction to Economic (John Wiley & 

Son Inc 1970) 141. 
592

 Joel C Dobris, ‘A Brief for the Abolition of all Transfer Taxes’ (1984) 35(4) Syracuse Law Review 

1215, 1217.  
593

 Boadway and others (n 471) 746. 
594

 Republican Staff, ‘Cost and Consequences of the Federal Estate Tax’ (2012) Joint Economic 

Committee, 20 <http://www.jec.senate.gov/public/_cache/files/bc9424c1-8897-4dbd-b14c-

a17c9c5380a3/costs-and-consequences-of-the-federal-estate-tax-july-25-2012.pdf.> accessed 24 June 

2015. 



81 
 

EIT generated very little revenue for the government.
595

 Thailand has not levied an 

estate tax or an inheritance tax in recent times.  

Inheritance tax has been used successfully since the end of WWII as a significant tool 

for promoting strong economic growth and an equal society in Japan.
596

 The opposing 

view has argued that the FET is also a significant source of revenue in financing US 

federal programmes ranging from education and medical research to law enforcement 

and environmental protection, despite its distortions in economic choice as it would not 

worsen the federal deficit.
597

 Studies have found that WTT does entail effects to the 

overall economic growth owing to the fact that WTT are not dependent on 

macroeconomic capital accumulation.
598

   

The WTT has never been a significant source of revenue partly because there is 

widespread tax avoidance
599

 and partly because estates are only a small factor 

determining wealth distribution. Therefore, the use of the WTT as a tool for wealth 

redistribution is unlikely to have a significant effect.
600

 It is not easy to measure wealth 

distribution because people do not routinely report all of their wealth; however, it must 

be reported, at least for WTT purposes.
601

 Some WTT opponents argue that repealing or 

weakening FET would have little effect on federal revenues.
602

 Furthermore, some 

opponents have regarded the WTT as a crude instrument for raising revenue and 

achieving redistribution because it is easy for the wealthiest families to avoid the tax.
603

  

4.2.3 Social and Ethical Arguments 

Critics further assert that the WTT system is immoral and unfair, eroding Thai agrarian 

society while corroding customs of patrilineal inheritance in Thai society along with the 

hierarchical structure of the Thai family. In contrast, proponents hold that the WTT 
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strengthens Buddhist principles in Thailand’s society. This section provides an in-depth 

examination of these social and ethical arguments. 

4.2.3.1 Immoral and Unfair Taxes 

Although the WTT cannot be justified as an instrument for raising revenue, it is often 

justified on the grounds of fairness and morality.
604

 In order to justify socially the WTT 

on such a basis, it is useful to consider one of Beckert’s sociological principles, the 

justice principle, which focuses on the imbalance between the successful and 

unsuccessful under free market conditions. From this point of view, the taxation of 

wealth transfer is justified because heirs can afford to pay more for the opportunities 

and services they receive from society. They have the capacity and obligation to 

enhance the life chances of those members of society who have been less successful in 

market competition. By taxing wealth transfers, society can ameliorate the unjust 

distribution of wealth in society. In a sociological sense, this principle justifies the WTT 

on the grounds of fairness and morality.
605

  

With respect to virtue arguments, US opponents of FET sometimes call the tax structure 

a ‘death tax’, claiming that the taxes are unfair and immoral because death is ‘an 

illogical time to impose taxes at best and a morally repugnant one at worst. 

Compounding the grief of a family with a tax, of all things, seems a bit heartless, and 

the mention of the tax evokes queasiness’.
606

  

For UK opponents using the equality objection, White argues that ‘IHT is an unfair tax 

because it leads to unequal tax burdens on people with equal amounts of wealth but who 

choose to use their wealth in different ways’.
607

 For instance, some parents may 

selfishly spend all of their wealth during their lifetimes and be totally free of the IHT; 

meanwhile, parents who endeavour virtuously to save their wealth and bequeath it to 

successive generations may be liable to the IHT.
608

 From the virtue perspective, White 

argues that IHT is unfair because the major role of the tax is to work as the opposite of 

“sin” taxes such as alcohol and tobacco taxes.
609

 Such taxes are designed to control 

“behaviour-to eliminate or at least restrict certain vices” rather than generating the 
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government revenue.
610

 By contrast, the FET is imposed on altruism, on thrift and on 

work and saving without consumption. Thus, it seems to be a virtue tax, a so-called 

“anti-sin tax.”
611

  

By comparison, US proponents of such a tax argue that a highly progressive structure 

will lead to fairness
612

 because wealthy taxpayers will bear the tax burden rather than 

poor taxpayers. The estate tax structure is primarily defended by progressivity, and it 

may be argued that the concentration of wealth that has increased significantly ‘over the 

last two decades makes the case for progressivity even more compelling.’
613

  Likewise, 

UK proponents of IHT argue that its structure must be progressive
614

 because a 

progressive tax structure allows those who are poorer to escape the burden of excessive 

tax, which in turn levies IHT at a higher rate on those who are wealthier.
615

 The IHT can 

also be justified on the basis of fairness. In fact, most people will not be much affected 

by WTT because only a small percentage of estates fall within IHT or FET thresholds. 

The current US estate tax threshold is at 2 000 000 USD; only 1 per cent of estates are 

liable to the tax. In the UK, only 6 per cent of estates falling within the IHT threshold of 

300 000 GBP pay the tax.
616

   

Although opinions differ, the introduction of the WTT in Thailand can be defended on 

the grounds of fairness. The minority rich, who have been successful under the free 

market, should pay more taxes, including the WTT. This concept of fairness is 

associated with the benefit principle: the rich require more financial protection than the 

poor do. The WTT will not affect the majority poor in Thailand; only the minority rich 

would be taxed by its highly progressive structure. A heavier tax burden might appear 

unfair, but the tax burden the rich bear is proportional to their wealth, which is 
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compatible with the progressivity principle. Therefore, inequality is not created between 

the rich and the poor because the WTT equalises taxation in both groups. In addition, 

White’s argument does not sufficiently prove that the WTT is an unfair tax because it 

cannot produce unequal tax burdens.
617

 Even if parents are not eligible for the IHT 

because they spend all of their wealth during their lifetimes, they are still responsible for 

other taxes, such as consumption or income taxes. 

4.2.3.2 Reducing the Unfairness of Disparate Accumulations of Wealth  

The social aim of the WTT is not to make the poor richer, but to make the rich less 

powerful.
618

 Wealth inequalities can lead to imbalances in political and economic 

power. The question may legitimately be raised of whether or not the WTT will affect 

the excessive concentration of wealth. While the US estate tax was previously regarded 

as a counterweight to an undue concentration of wealth,
619

 the UK inheritance tax is 

viewed as an important mechanism to counterbalance wealth inequality in Britain.
620

 

Some opponents argue that such estate taxes have not reached their goals, as they fail to 

affect the concentration of wealth. In fact, in a time of high estate taxes, the 

concentration of wealth is no lower than it was when estate taxes were low.
621

 Other 

opponents of abolishing the FET argue that ‘estate tax does more to keep the poor down 

than to bring down the wealthy. It does not promote equality but does impose a heavy 

cost on the economy and society’.
622

 A famous American economist, Stiglitz, argues 

that ‘because of capital accumulation effects, the estate tax may not achieve the 

objective to which it is presumably directed, that is, equalizing the distribution of 

income; if the government takes actions to offset these accumulation effects, the tax will 

lead to an increase in equality of income and wealth’.
623 

He also concludes that the FET 

may not lead to a reduction in inequality; rather, it may rise the degree of inequality.
624
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He finally argues that wealth accumulation may lead to an accumulation of political 

power, thus affecting the nature of political processes.
625

  

4.2.3.3 Eroding Thai Agrarian Society 

Unlike the industrial societies of the UK and the US, Thai society remains somewhat 

‘rice-growing agrarian;’
626

 the Thai government has not gone so far as to change the 

status of their society from agrarian to industrial.
627

 Thai agriculture is an engrained part 

of Thai culture and cannot be destroyed. Therefore, the primary argument against the 

WTT is that, if the tax is collected, many people will be affected, particularly those who 

possess real estates. At the time of their death, these properties will be devolved to their 

heir as the estate, which will then be taxable. At present, most Thais are poor and have 

debts, so such a tax could greatly add to their economic burdens.
628

 Furthermore, many 

Thai people are agriculturalists –rice farmers like their ancestors. When the parents pass 

away, the family farms will be devolved to the heirs; the heirs may be forced to sell 

them because they may not have not enough money to meet the WTT liability on the 

parents’ estates. Hence, the impact of WTT would not just be on the rich. Therefore, it 

would be detrimental for Thailand’s government to adopt the WTT.
629

  

4.2.3.4 Corroding Customs of Patrilineal Inheritance in Thai Society 

In his political and economic essays, Professor Alexander Tabarrok concludes that:  

‘So long as men are mortal, wealth must be transferred between the 

generations, and so long as parents care for their children, the dominant 

means of doing so will be through family inheritance. The transference of 

wealth through the family benefits bequestor and heir, strengthens family 

ties, and increases long-term savings. When the state intervenes in this 
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process, it increases its coffers at the expense of the smooth operation of 

family, society, and economy’.
630

 

This statement concerns categories of rights, such as the moral obligation of the 

bequestor to make the wealth transfer at death to the next generation; the moral right of 

heirs (or surviving family members) to have the wealth transferred to them; and the 

right of the state to intervene in the process of wealth transfer. There are two normative 

questions as to whether parents should have the right to leave their estate to their heirs 

without suffering a WTT or whether the state should have the right to intervene in the 

process of wealth transfers. To a large extent, the answer to this question is subjective, 

relating closely to the theory of wealth transfer. There are classic wealth transfer 

theories that must be considered here. Firstly, in ‘Two Treaties of Government’, John 

Locke states that ‘a parent must be allowed to bequeath his property to his children’. He 

also observed that ‘God Planted in Men a strong desire also of propagating their Kind, 

and continuing themselves in their Parents, and a Right to Inherit their Possessions’.
631

  

Thomas Jefferson argued against John Locke’s theory, stating that ‘the earth belongs in 

usufruct to the living; the dead have neither powers nor rights over it. The portion 

occupied by any individual ceases to be his when he himself ceases to be, and reverts to 

society’.
632

  He thus supported the notion that the state has the right to tax the estates of 

wealthy descendants before they are devolved to family heirs.
633

  

Apart from classic wealth transfer theories, however, there are fundamental sociological 

principles in modern (western) society that may be applied to answer this question. 

Beckert has postulated four value principles that ‘socially legitimize the 

intergenerational transfer of wealth.’
634

 The most relevant to this problematic issue 

would be the family principle. This principle holds that ‘the property of the testator is 

not really individual property, but property of the family as a legal entity that outlives 

the testator. This gives rise to a self-evident right of the family to have the wealth 

transferred to them’.
635

 In other words, proponents of the family principle hold that the 
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property being passed onto heirs only belongs to the testator in a broad sense, for such 

property belongs not to the testator, but to the family of the testator as a collective legal 

entity.
636

 This view provides a justification for those who argue that it is self-evident 

that the testator’s wealth should be transferred to his or her surviving family members. 

It is said that inheritance is a kind of legal fiction—it is not a matter of individually-

owned property being transferred, but a redistribution of the shares in the property 

owned by all members of the same family.
637

 Hegel supported this principle, noting that 

‘the natural dissolution of the family through the death of the parents, particularly of the 

husband, results in inheritance of the family’s resources. Inheritance is essentially 

taking possession by the individual as his own property of what in themselves are 

common resources’.
638

   

Appeals to the family principle have been used as justification for rejecting the WTT, 

asserting that inheritance tax is particularly illegitimate, an inimical intervention in the 

unity of the family that undermines solidarity. Moreover, on a personal level, some may 

feel that their personal identities are intertwined in family property; personal and 

familial continuity is ensured when family property is transferred to a new generation of 

family members. Such inheritance is a potent symbol of descent and continuity, both of 

which have been paramount ideals in more traditional societies, forming an essential 

component of what Maurice Halbwachs called the ‘collective memory of the family.’
639

  

However, in more liberal milieus, there are inherent tensions between the family, state, 

and individual; in such societies, arguments for the estate tax are much more 

acceptable.
640

  

Domestically, Thais also have a tradition of saving properties for their children. The 

WTT would thus run contrary to Thai custom
641

 making Thai politicians reluctant to 

intervene in this area. In addition, most members of the government are wealthy and 
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significantly influential in politics. They severely objected to the EIT proposal because 

it would create a burden for their own children and grandchildren.
642

  

The aforementioned argument is not recent, as it has been discussed for some time. For 

instance, a key statement was made during the comments portion of a House of 

Representatives session voting on the Bill Abolishing the EITA 1933 (1943) on 29
th

 

October B.E. 2486 (A.D. 1943). A member of the House, in support of the abolition of 

the EIT, had this to say: 

‘Thailand has the custom of patrilineal inheritance, which supports Thais with 

the ability to save their properties little by little for their children and 

grandchildren. The EIT destroys family properties. After the enactment of the 

EIT, it appeared that de cujus having many properties tried to avoid taxes that 

could not be fully collected’.
643

  

However, a member of the House of Representatives who did not support the abolition 

of the EIT made this argument: 

‘This Act does not affect the custom of patrilineal inheritance, which promotes 

Thai people to have the ability to save properties little by little for their children 

and grandchildren because for any person obtaining properties for their children 

and grandchildren, they will be much praised at the time of their death. If it is 

approved to abolish this Act because of the avoidance of tax payment by some 

persons, such an abolition would allow some persons to avoid taxes’.
644

   

In summary, the custom of patrilineal inheritance is very important in Thai society. 

Introducing the WTT would not seriously distort the tradition of keeping properties for 

children because Thai families will maintain a strongly hierarchical structure with 

family members from different generations living under the same roof. However, it 

seems arguable that the WTT would introduce a significant financial burden on 
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families. The elderly certainly have authority within the Thai family. By comparison, 

western societies have seen a decline in the traditional family for decades.
645

  

4.2.3.5 Strengthening Buddhist Principles in Thailand’s Buddhist Society  

One ethical justification for taxing wealth transfer is that people who benefit from social 

institutions, particularly those who are achieving much due to the use of such 

institutions, should pay the WTT
646

 or make a charitable contribution in return. The 

question may arise as to whether or not the WTT would affect lifetime charitable 

contributions. Scholars have presented a number of arguments for and against taxing 

wealth transfer in terms of the non-profit sector. Proponents argue that the WTT (e.g., 

estate taxation) creates a strong incentive
647

 for well-off individuals to make lifetime 

gifts and charitable contribution while significantly impacting behaviour.
648

 The tax 

actually increases the number of lifetime gifts and bequests to recipients in the non-

profit sector.
649

 Therefore, taxing wealth transfers can affect lifetime charitable 

contributions
650

 and the level of charitable contributions to the non-profit sector and 

charities. Organisations that assist the poor would be negatively impacted by a WTT 

repeal.
651

 Opponents of the WTT note that the charitable tax deduction only slightly 

affects charitable funds, and the absence of the WTT allows the rich to make more 

charitable contributions.
652

  

In order to legitimize socially the introduction of the WTT in Thailand, it is crucial to 

take into account relevant sociological principles. Jens Beckert’s fourth principle
653

 to 

be examined in this argument is the ‘community principle’. Somewhat paradoxically, 

advocates of the community principle scorn both the family and the state because of 

their inability to redistribute wealth in a just fashion. This principle is intimately 

interrelated with religiously-grounded beliefs that property owners have communal 
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obligations and duties. A testator feels obliged to ensure that his or her wealth will be 

put to good use for the commonwealth after death.
654

 Often this obligation is fulfilled by 

setting up charitable foundations to which the wealth is transferred upon the testator’s 

death.
655

 Children are effectively disinherited because they might waste unearned 

wealth, or use the money exclusively for dubious personal ends.   

Such testators commonly leave some wealth to descendants so that they can use it to 

maintain themselves at a level deemed appropriate by the testator.
656

 In supporting this 

principle, the industrialist Andrew Carnegie
657

 argued that whatever wealth had not 

already been transferred to foundations prior to the death of the donor should be taxed 

heavily through the application of the WTT, especially the inheritance tax. According to 

Carnegie, “[T]he man who dies thus rich dies disgraced” because such a testator 

eschewed his moral obligation to improve society.
658 

Max Weber believed that 

economic behaviour is affected by religious beliefs. He argued that the greater relative 

participation of Protestants in certain economic functions, particularly the ownership of 

capital, largely depends on the possession of inherited wealth.
659

 This statement 

naturally leads to the question of whether or not Buddhist principles support the 

introduction of the WTT in Thailand. Buddhism remains the state religion of Thailand, 

and it has been a part of Thai society for more than 700 years, since the Sukothai era. 

Most aspects of Thai life relate to Buddhism and its principles. The Thai population 

stood at more than 66.2 million in 2013,
660

 and roughly 95 per cent
661

 of Thais are 

Buddhist, adopting Buddhist practices as guidelines for living. Religion is an integral 

part of Thai life and traditions as well as a unique characteristic of the Thai nation.
662

  

The morality and teachings of Buddhism prescribe that one’s demeanour comply with 

religious principles; hence, the religion has been embedded into the lifestyle of virtually 

every Thai person. Religious beliefs are crucial to the conduct of Thai life at all societal 
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levels, a basic characteristic of the culture. Three main parts of Thai culture originated 

in Buddhism—language, arts and culture.
663

 Moral aspects of Thai culture are 

particularly founded on Buddhism. As a result, Thai people are known for their 

helpfulness, generosity, kind-heartedness and humility, traits that have become a part of 

the national Thai identity.
664

 The core of Buddhist teachings (dharma) lives in the hearts 

of Thai people, whether they realize it or not.
665

 However, the tenet of Buddha’s 

teachings (dharma) that has gained the most importance and ascendancy in modern 

times is brahmavihara.
666

 This concept consists of four immeasurable minds—love, 

compassion, community and equanimity—the so-called four brahmavihara.
667

 It may be 

assumed that if Thai people practice the four brahmavihara, they will become happier 

and people in Thai society as a whole will also become happier. It can be argued that 

WTT collection in Thailand would help to strengthen Buddhist teachings (dharma), 

particularly brahmavihara in Thailand’s Buddhist society.  

The four ‘brahmavihara’ are qualities that bind people in unity; they are principles for 

the helpful integration of individuals into society as a whole.
668

 Every person’s dharma 

can contribute to excellent and flawless living. This dharma includes ‘Metta’ 

(compassionate loving-kindness), ‘Karuna’ (compassionate sympathy), ‘Mutita’ 

(compassionate joy) and ‘Ubeka’ (equanimity).
669

  In particular, benevolence and 

compassion support arguments for introducing the WTT in Thailand. The term ‘Metta’ 

means genuine friendliness or loving-kindness with which someone desires to bring 

happiness and peace to others. The term ‘Karuna’ implies a genuine desire to remove 

suffering from other people. Suffering is anything that brings about distress, illness, 

negativity or worries.
670
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The ‘Sangkaha Vatthu’
671

 is another dharma that entails doing favours for others, 

befriending others and being charitable and helpful to each other. This dharma has four 

virtues: giving, kind speech, useful conduct and equal treatment. In particular, ‘giving’ 

and ‘useful conduct’ support the collection of the WTT in Thailand. The term ‘giving’ 

means giving to other people or generous sharing of one’s own property for the benefit 

of others. This dharma helps prevent greediness and selfishness, reminding people that 

our acquired properties are ephemeral. After death, we cannot take anything with us. 

The term ‘useful conduct’ includes all kinds of support or useful behaviour for the 

benefit of others. Comparing between the Dharma and Zakah
672

 in Islam, the Zakah 

play a significant role in most Muslim countries as a tool for eliminating poverty and 

reducing inequality. While the dharma is only a principle for practising, the Zakah 

system, which is similar to a voluntary tax, is implemented alongside the tax system.
673

  

The WTT should be introduced in Thailand because the tax will foster mutual 

generosity, eliminate the abandonment of the underprivileged and promote the desire to 

assist others in being happy and free of suffering. Since only a small portion of people 

in Thai society are rich and have opportunities for education and land ownership, this 

tax is important in bridging the gap between rich and poor. The Thai government can 

thus use income garnered from WTT collection to provide public services beneficial to 

the underprivileged, such as health care and education. These two groups of people will 

feel better about each other, which in turn, will help decrease social tension and 

animosity, leading to greater peace. Not only will Thai people be bound in unity 

indirectly, but they will also be more charitable and helpful to each other. This unity 

seem to comply with the core of Buddhist teachings (dharma), particularly 

brahmavihara and sangkaha vatthu, consequently strengthening Buddhist teachings 

(dharma) in Thailand’s Buddhist society. 

                                                           
671

 Kalaya Chotitada, ‘A Practice of Sangahavatthu and Coordinating Operation of Bureau of Printing the 

Secretariat of the House of Representatives’ (Master’s thesis, Mahachulalongkhonrajavidyalaya 

University 2011) 11-12. 
672

 Zakah is one of the five pillars in Islam, with the word zakah itself mentioned in the Quran. Unlike tax 

levied on income or consumption expenditures, zakah is built on a different and wider base, covering 

productive wealth and idle assets. The zakah payment is made on a voluntarily basis to any zakah 

institution.  
673

 Anita Md Shariff and others ‘A Robust Zakah System: Towards a Progressive Socio-Economic 

Development in Malaysia’ (2011) 7(4) Middle-East Journal of Scientific Research 550, 550-551. 



93 
 

4.2.4 Legal Arguments 

Critics of the WTT argue that it violates the right of ownership, the right to inheritance 

and the equal protection clause. This subsection examines whether such arguments are 

justified. 

4.2.4.1 Violating the Right of Ownership and Right to Inheritance 

Two complementary legal problems are at stake: The first question relates to whether or 

not WTT collection violates the right of ownership, a statutory guarantee by s 1336 of 

the Thai Civil and Commercial Code (CCC)
674

; at stake is whether or not this right can 

be limited by tax legislation. A second question may also arise as to whether or not tax 

collection would violate the right of inheritance under s 1599 of the CCC.
675

  

4.2.4.1.1 Right of Ownership 

To a large extent, the answer to the first question rests in the theories of philosophers 

concerning the right of ownership. As the English philosopher John Locke advocated: 

‘Each citizen was born with certain natural, or God-given, rights; chief of 

those rights was property ownership. Citizens had the right to own as 

much property as they could employ their labour upon, but not to own 

excessive amounts at the expense of the rest of society’.
676

  

Then, there is a divergent philosophies developed by Thomas Jefferson
677

 from his 

notion of God given, natural right in the drafting the Declaration of Independent; 

Jefferson argued in that ‘the use of property was a natural right, but that right was 

limited by the needs of the rest of society’.
678

 He further argued that property ownership 

ended at death.
679

 While he did not call for abolishing the institution of inheritance, he 
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did advocate for a strong governmental role in its regulation. As in other areas of 

American life, Jefferson heavily influenced later thinking about property rights, 

inheritance and taxation by governmental bodies.
680

  

Domestically, to consider the argument of whether WTT runs contrary to the right of 

ownership, it is necessary to discuss the statutory guarantee of a person’s ownership, the 

extent of the ownership and the limitations of property ownership. These issues are all 

important to WTT legitimacy. The CCC does not define the term ‘ownership’ in Book 

IV of Property within ss 1298 through 1434. It is important to note that the provisions in 

Book IV, drafted by French commissioners, are influenced by French Civil Code.
681

 

Legislation referring to the definition of ownership can be found within Title II of 

Ownership (ss 544 to 546) in the Napoleonic Civil Code of 1804. S 544 defined the 

term ‘ownership’ as the right of enjoying and disposing of choses in the most unfettered 

manner but so they are not used in a manner prohibited by the laws or regulation. 

Ownership may be acquired in two ways: by purchase or by way of gift or 

inheritance.
682

  In French legal theory, the right of ownership is an absolute right. The 

term ‘absolute’ can be identified by two features, ‘exclusivity’ and ‘perpetuity’, which 

are two significant features of property ownership.
683

 

Nevertheless, according to s 554, there were two rationales that counter the ‘absolute’ 

right of ‘ownership’, which has been eroded in modern society since the rise of 

collective demands. First, ‘the right of ownership was never meant to be unlimited in 

the face of the public interest.  In fact, limits to this right were already laid down in both 

the 1789 Declaration and Civil Code.  Thus, the use of ownership contrary to law and 

regulation is prohibited in art 544 and in s 17 of the 1789 Declaration.’
 684

  It also states 

that an owner’s rights may be infringed upon when political control and public necessity 

demand it, such as nationalisation of private property or expropriation. Secondly, since 

the beginning of the 20th century, public restrictions have been imposed upon 

individual property through the regrouping of agricultural lands, planning laws, housing 

laws (in France, there is a right to be housed), and, more recently, environmental 

legislation.
685

  Therefore, this argument demonstrates the instability of ownership, a 
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modern trend. These new trends permit an organisation or person to act in such a way 

that other people’s ownership is affected in the name of public interest. In the Thai 

approach, a property owner can commit any act within his or her properties,
686

 but the 

extent of any rights and the exercise of those rights over such ownership is restricted by 

the state, which is entitled to specify the extent of these rights. The state may also limit 

such rights without contradicting the principles of ownership and the statutory rights of 

succession, as guaranteed under the previous Constitution.  

4.2.4.1.2 Right to Inheritance  

In answering the second question regarding inheritance rights, one can argue from the 

outset that the government has the power or right to tax any inheritance. According to 

the English philosopher John Locke, although ‘the government was established at the 

will of the people and was charged with protecting the natural right of inheritance, they 

have an even higher responsibility to ensure the benefit of all of society’.
687

  When 

societal and individual rights clash, he suggested that it was ‘the civil government’s 

duty to exercise its prerogative in order to ensure the common good’.
688

 Later, the 

utilitarian philosopher, Jeremy Bentham, rejected the idea of natural rights and stressed 

the higher goal of ensuring general welfare. He believed ‘in the government that played 

an active role in moving society toward the goal’, thus ‘advocat[ing] strong regulation 

of inheritances in order to prevent too great an accumulation of wealth in the hands of 

an individual’.
689

  Moreover, Thomas Jefferson ‘advocated a strong role for government 

in its regulation’.
690

 The government should have the unlimited ability to regulate any 

transfer of property at death or tax inheritances from the deceased to the heir.  

In analysing this argument, it becomes necessary to consider philosophical theory along 

with legal commentary relating to the right of inheritance. John Locke also believed that 

the right to inheritance (or the right to transfer property at death) is a ‘natural right’
691

 

that cannot be altered by law.
692

 He also argued that ‘the right to bequeath accumulated 
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property to children was divinely ensured’.
693

 Thus, individuals have unlimited rights to 

transfer wealth to their successors
694

 without government intervention.  

However, English jurist William Blackstone refuted the idea of natural rights to 

inheritance. He took the position that the right to inheritance was only a ‘civil right’
695

 

rather than a natural right. According to Blackstone, there is no natural right to transfer 

property at death because the possession of property ends immediately upon death. Civil 

law grants rights to control the disposition of property,
696

 not natural law. Unlike natural 

rights, civil rights can be created and taken away by law; they also can be limited or 

modified. This is a privileged right that only the government may grant or take away 

from individuals.
697

 Consequently, the government not only has the discretion,
698

 but 

also the duty to regulate transfers of property at death from the deceased to successive 

generations.
699

 The government also has the right to tax inheritance through its tax 

authority.  

Following this analysis of the issues surrounding the guarantee of property ownership, 

the extent of that ownership and its restrictions, the last but most important issue 

(whether or not WTT collection runs contrary to the right of ownership and the right to 

inheritance) will now be examined. Initially, the criteria stipulated in Books 4 and 6 of 

the CCC should be taken into consideration. Book 6 relates to the devolution of an 

estate, according to which, an estate devolves to the heirs when a person dies.
700

 When 

the heir acquires ownership over the properties devolved from the deceased, the new 

owner of the property has the right to use and dispose of it and to acquire its fruits; he or 

she has the right to follow and recover it from any person not entitled to detain it and the 

right to prevent unlawful interference with it.
701

 When taking both provisions into 

consideration, it seems that the ownership of properties is absolute and cannot be 

violated by any person or organisation. Still, the provisions of the CCC can be amended 

if necessary in the future.  
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4.2.4.2 Violating the Equal Protection Clause  

According to the International Covenant on Civil and Political Rights (ICCPR), both the 

rich and poor have statutory rights and duties and should be treated equally by the state. 

Its general provisions guarantee that the equality of all persons shall be protected, 

regardless of property or social origin.
702

 The ICCPR particularly emphasises that all 

people are equal before the law and should enjoy equal protection under it.
703

 The 

question first arises as to whether people should equally have the duty to pay taxes and 

collectively bear the expenses of the state since the WTT might have greater effects on 

the rich, who have more properties and estates than other social classes. This status 

means that they will have to pay more WTT than poor or middle-class people who have 

fewer properties and/or no estates. Therefore, one might assert that the WTT is contrary 

to the principles of equality. 

The above questions provide an argument against imposing the WTT: the equal 

protection clause is violated when a state grants a particular class of individuals the right 

to engage in an activity yet denies other individuals the same right.
704

 In fact, equality is 

an important general principle within public laws, especially administrative laws. State 

law prohibits states from denying any person within its jurisdiction equal protection 

under the law. In other words, the laws of a state must treat an individual in the same 

manner as others in similar conditions and circumstances.
705

    

However, not all differential treatment of people can be considered discriminatory or 

illegitimate. In other words, the equal protection clause is not intended to provide 

‘equality’ among individuals or classes but only ‘equal application’ of the law. The 

result of a law, therefore, is irrelevant so long as there is no discrimination in its 

application.
706 The principle of equality has been explicitly stated in Thai laws, as 

displayed in the provisions of the Constitution and in judicial decisions. The ICCPR 

asserts that the state has to collect taxes to support the army and the state’s expenditures 
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in performing its duties.
707 

Consequently, the tax burden of the state must be distributed 

fairly among every citizen by considering the capacity of each citizen to pay it.  

In particular, s 30 of the Constitution
708

 may be interpreted as stating that the law 

divides equality into categories:
709

 equality in laws, equality in judicial affairs, equality 

in taking an entry examination for official positions and equality in bearing the 

country’s burdens. From such provisions, it may be concluded that equality in bearing 

the country’s burden entails equality regarding the payment of taxes and equality in 

military conscription. Consequently, Thai people have a duty to equally and collectively 

be responsible for the state’s expenses. However, this does not mean that all people 

have to bear the burden of taxes equally; rather, all people have to pay taxes according 

to their status, income and wealth.             

Hence, it can be concluded that the WTT is a type of tax based on the principle of 

equality. If the distribution of income or the pursuit of fairness in society is used to 

measure different tax payments, estates comprised of various numbers of properties or 

heirs acquiring different amounts of an estate will be subject to different WTT 

payments. This is consistent with the principle of vertical and horizontal equity in that 

similar circumstances shall be treated similarly, while different circumstances shall be 

treated differently. 

4.3 Different Options for Introducing the WTT in Thailand 

This section discusses two different possibilities within the category of WTT: a 

transferor-based system, more precisely an estate tax, and a recipient-based system, 

more precisely an inheritance tax.
710

  To select a suitable option for designing the WTT 

in Thailand, it is proposed to commence with a discussion of the transferor-based 

system vs. the recipient-based system, followed by a discussion of the gift tax vs. the 

non-gift tax. 
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4.3.1 Estate Tax versus Inheritance Tax 

The WTT can be divided into two systems. The transferor-based system collects taxes 

from the properties of the deceased and is called an estate tax. This tax is normally 

collected along with the donor’s tax, which is collected from the donor.  The recipient-

based system collects taxes from the heirs and is referred to as an inheritance tax. It is 

collected along with the donee’s tax.  In most countries, only one of these two types of 

taxes is collected. The advantages and disadvantages of both types of systems can be 

summarised into the following four arguments: the tax incidence argument, the equality 

argument, the revenue argument, and the administrative argument. 

4.3.1.1 Tax Incidence Argument  

Tax is collected from the estate, and likewise, the tax burden falls on the estate. The 

estate is subject to paying taxes without considering the economic position of its heirs. 

For this reason, heirs should not feel uncomfortable with estate tax collection by the 

state.
711

 Each heir may bear no tax burden, alleviating societal resistance. On the other 

hand, if the state instead collected an inheritance tax, it would not be widely accepted 

because the inheritance tax burden would fall on each heir. Each heir might feel 

uncomfortable paying the tax; money would be taken out of their own pockets to pay 

the inheritance tax because each portion of the estate acquired by each heir. An heir who 

acquired a large portion of the estate would pay a great deal of tax while those acquiring 

a smaller portion of the estate would pay less tax.
712

 Thus, some heirs might not acquire 

any estate after paying the inheritance tax, resulting in serious societal resistance.  

4.3.1.2 Equality Argument 

The inheritance tax is collected based on the size of the heir’s inherited estate. As the 

inheritance tax is collected in accordance with the estate’s size, heirs with different 

economic positions will pay different sums of taxes depending on the acquired estate, a 

fair practice. However, if an estate tax were to be collected, recipients or heirs with 

different economic positions would bear the same tax burden, which is unfair for heirs 

with lower economic positions. In other words, the recipients or heirs with less means 

will bear a tax burden equivalent to that of people with a much higher income. The tax 

burden can be balanced through a progressive tax, however. For the inheritance tax, 
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each recipient or heir would bear the tax burden according to the value of the estate 

acquired because the inheritance tax is calculated from the estate each recipient or heir 

acquires, not from the whole estate. This type of tax is fairer for the recipient than the 

estate tax, where each recipient or heir equally bears the tax burden regardless of the 

portion of the estate acquired.  

UK proponents of the recipient-based system claim that ‘the inheritance tax accords 

more closely with the equality of opportunity rationale for taxing transfers, because 

those who have inherited more in the past pay tax at a higher rate on additional 

receipts’.
713

 Thus, the inheritance tax can be seen as fairer than the estate tax (transferor-

based system). They also observe that inherited wealth distribution is more equal 

because donors are encouraged by the inheritance tax (recipient-based system) to 

broadly spread their wealth.
714

 Hockley remarks that the inheritance tax is better than 

the estate tax in ensuring equal distribution of wealth.715  Opponents of the inheritance 

tax argue that it does not reduce inequality, observing that ‘the way estates are divided 

has no bearing on inequality. In a fictitious world where all wealth came from 

inheritance and there were no inheritance taxes, the wealth distribution would never 

change’.
716

 However, WTT supporters conclude that both estate and inheritance taxes 

are economically efficient in improving the immoral nature of unequal income 

distribution.
717

   

A further argument in favour of the estate tax is that, when compared to the inheritance 

tax, the estate tax will lead to a fairer distribution of wealth because it helps reduce the 

social disparity between the rich and poor better than the inheritance tax.
718

 The more 

properties a rich person has, the more revenue the government will gain at the time of 

that person’s death. For example, the structure of the US estate tax is relatively 

advantaged from the standpoint of equity because only larger transfers are taxed while 

smaller ones are exempted.
719

 State income acquired by collecting the estate tax from 

the recipients or heirs of the rich would be used to provide public services or other 
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fundamental rights, such as communication infrastructure, education, public health 

services and transportation. The wealthy and the poor would be served with these public 

services, creating a better standard of living and decreasing the social gap. However, 

arguments against the estate tax cast doubt on estate taxation’s ability to redistribute 

income and wealth. Many claim that the estate tax may not achieve its objective to 

reduce inequality in income and wealth; rather, it will increase the degree of 

inequality.
720

 On the other hand, ‘some argue that, by encouraging the splitting of 

estates, a progressive inheritance tax is a more effective instrument for restraining the 

concentration of wealth.’
721   

4.3.1.3 Revenue Argument 

There are two revenue arguments emerging here: the first is that the estate tax seems to 

constitute double taxation the inheritance tax does not. The objection to double taxation 

takes various meanings if the WTT is structured by means of an inheritance tax 

(recipient-based tax) rather than an estate tax (transferor-based tax). There is nothing 

that can be characterised as ‘double taxation’ in the transferor (or donor) structure 

because the estate tax is not paid by the transferor but by the recipient.
722

 For example, 

the transferor who was initially liable for the income tax on earned wealth is always a 

different person from the recipient who is liable to pay the inheritance tax.
723

  

The second argument is that the estate tax raises more revenue for government public 

expenditures compared to the inheritance tax because it is levied on the deceased’s 

undivided estates. However, the inheritance tax can be collected at a lower amount 

because it is collected from an individual recipient or heir because its base tax is the 

proportion of estate received by each recipient or heir rather than the gross value of the 

deceased’s estate. The whole estate should have more value than the inheritance each 

heir acquires, so the government cannot produce as much revenue from the inheritance 

tax as from the estate tax. 

Arguments against the estate tax hold that it is not possible for the government to collect 

an outstanding estate tax greater than the amount of the estate because the administrator 

does not hold any personal responsibilities for the estate tax; his or her duties are rather 
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similar to those of a liquidator. The government would, thus, lose revenue in 

outstanding tax that exceeds the amount of the estate. It may also not be worth the 

state’s expenditures to collect. Conversely, the arguments in favour of the inheritance 

tax include that it is possible to collect the outstanding inheritance tax from the 

inheritors, although a request would have to be made upon their other properties. 

4.3.1.4 Administrative Argument 

With regard to tax administration, Phipatseritham provides arguments for and against 

both estate and inheritance taxes. He observes that the estate tax is an efficient tax 

collection mechanism as it is more convenient to collect than the inheritance tax.
724

  He 

noted that estate tax collection only requires one set of officials for tax collection and 

assessment each time because the officials can contact the heirs and gather the estate for 

the purpose of collecting and assessing taxes a single time. They do not need to make 

multiple contacts to each inheritor or heir. This collection and assessment procedure can 

save more money than the inheritance tax.
725

 The argument against the inheritance tax is 

that, if there is more than one heir or inheritor, officials have to assess and collect the 

inheritance tax from each one, keeping a record of all lifetime gifts.
726

 This process may 

be very difficult and involve several groups of officials. Thus, the inheritance tax 

system may have higher administrative costs than the estate tax system.  

Phipatseritham also criticizes the practical administration and distribution of an 

estate.
727

 First, he argues against the estate tax because it requires appointment of an 

administrator for tax payment because the estate tax needs a personal representative to 

perform such Acts.
728

 Formerly, an administrator would be appointed by the Court only 

when there was a conflict of interest on the succession or transfer of the estate or when 

questions arose regarding the partition of the estate to the heirs.
729

 If an administrator 

were entitled to pay the estate tax, the overwhelming duties of the administrator would 

increase. The CCC may need to be amended to stipulate more duties for the 

administrator.  
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Second, he argues that, when there are disputes concerning the distribution of an estate 

before the Court, the state’s estate tax collection is delayed because the administrator is 

responsible for paying the estate tax without taking any personal responsibility for such 

payment. Therefore, when a dispute arises, it is necessary to wait until it is resolved to 

collect the estate tax. The argument in favour of the inheritance tax is that, upon 

acquiring the estate, each heir is immediately subject to inheritance tax payment, 

bearing the full liabilities of said payment. Despite the presence of any dispute over the 

properties, the heirs have the duty to handle such disputes themselves.  

Against the inheritance tax, it is argued that, because inheritance tax is collected from 

each individual heir, it is inconvenient for tax collection officials. Collection may be 

delayed if there are many inheritors or heirs. Furthermore, inheritance tax collection is 

more expensive than estate tax collection. Because officials have to collect taxes several 

times according to the number of inheritors or heirs, expenses proportionally increase. 

As Maxwell stated, the minimal requirements for collection, administration and 

compliance costs require that the tax process be as simple as possible.
730

 Based on 

administrative criteria, he concluded that, by shifting the tax incidence to the recipient 

in order to replace tax on estates (inheritance tax) with a tax on inheritance (capital 

receipts tax), ‘collection costs would increase, given the greater complexity. 

Compliance costs would increase, due to the demands of record-keeping’.
731

 Ultimately, 

greater complexity results in higher collection, administration and compliance costs.  

4.3.2 Gift Tax versus Non-Gift Tax 

The gift tax serves as a backstop for the estate tax,
732

 preventing wealthy taxpayers from 

draining their estates with tax-free lifetime transfers. In other words, it is another 

important tax that should be collected because when no gift tax is collected, some 

people may conveniently avoid paying the estate or inheritance tax by giving away their 

properties to others before their death, rendering the tax effectively unenforceable. This 

encourages them to circulate wealth during their lifetimes, thereby stimulating income 
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tax revenue and economic growth.
733

 These estate taxes are usually associated with gift 

taxes, which are imposed on the donor. Taxes levied after death can be avoided simply 

by transferring property by gift before death.
734

 Thus, the gift tax should be collected 

along with either the estate tax or inheritance tax.  

In terms of income, the government will obtain revenue because the gift tax is paid in 

full within a year, whereas the estate and inheritance tax is paid at death. As for overall 

economic aspects, the gift tax can be collected from gifts made either before or after 

death. The deceased, usually seniors, would typically transfer properties to their 

children and grandchildren before their deaths. Hence, it is a method to promote the 

utilisation of properties for the benefit of the children and grandchildren by way of 

investment or earning a living. It benefits the individual, the family and national 

economic development.
735

  

 

Conclusion 

In summary, to respond to the question of whether or not the WTT should be introduced 

in Thailand, we should consider its objectives: does it seek to produce more government 

revenue or to promote fairness and justice in society? If it aims to achieve the former 

objective, the WTT may not be appropriate because the income acquired from such 

collection depends on the death of the wealthy, the size of the estate, the tax rate and the 

honesty/efficiency of the officials involved. However, the WTT can be imposed in 

Thailand to build a better and more just society, to enhance the fair distribution of taxes, 

to support the fair utilisation of resources, to balance the fair distribution of the tax 

burden and to support efficient utilisation of resources. Furthermore, the WTT would 

help collect taxes during the lifetime of the deceased, if its tariffs and rates are 

appropriate to the economic and social conditions. Most importantly, the revenue 

generated from the WTT must be used for state affairs, government investment or other 

affairs beneficial to society in order to strengthen the status and livelihood of the 
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people.
736

 These funds could also promote programmes and education for the 

underprivileged. To prevent any scandals about expenditures from WTT income, the 

government should keep this income separate from other funds. This action would help 

ensure that the government’s objectives are to reduce social gaps in status and better the 

livelihoods of the people, not simply to obtain more income.  

However, not all opposing arguments are weak, and not all supporting arguments are 

strong. Therefore, it is important to briefly discuss why arguments against the WTT 

should be rejected before arguing for WTT introduction in Thailand. To begin, some 

argue that the WTT constitutes double taxation because it occurs on the same income or 

source more than once.
737

 Someone has already paid income or property taxes and then 

has to pay a second tax on the estate, which has been saved out of the already taxed 

income or property. However, this argument can be addressed. Income tax and property 

tax are collected from the income or property when an individual is living, while the 

WTT is imposed on the property transfer (his estate) upon death; thus, the WTT does 

not constitute double taxation. Conversely, the WTT can play a significant role as a 

backstop for tax progressivity or large estates, particularly in Thailand where the 

absence of balance and equality in the taxation system is a major problem, and the PIT 

progressive tax rate is ineffectual and unfriendly to the poor. Instead, the WTT can be 

used as a supplementary tax measure to effectively mitigate inequality in Thai society. 

Another argument against the WTT holds that the WTT has never been a major source 

of revenue for the government’s public expenditures;
738

 therefore, it should be rejected 

because it is unable to raise sufficient revenue to make it a worthwhile exercise. 

However, this argument fails to recognize that it can also be used for other purposes, 

such as minimizing the gap between the rich and the poor, and further in strengthening 

the political stability, encouraging the adoption of a social policy for the poor, funding 

government, functioning to provide public education and health services the poor, 

rebalancing the Thai tax system, and strengthening relevant Buddhist principles. In 

reference to Thailand’s case, the tax could play a significant role in this regard, even 

though it would be unlikely to have a significant effect on wealth distribution in larger 

countries like the US.  

                                                           
736

 Prapaphan Udomchanya, ‘Estate and Inheritance Tax: The Possible Solution’ (1998) 54(4) Bodbandit 

Journal 219, 224. 
737

 Burke and McCouch (n 561) 526-527. 
738

 Boadway and others (n 471) 746. 



106 
 

Revenue derived from the WTT, even if relatively modest relative to the entire 

government revenue, could help support sustainable development. This could be of 

particular visible benefit to poor rural communities, which have hitherto, in a way that 

epitomises their desperation, been apparently hoodwinked by the lure of instant 

gratifications. This is visible when voting and political culture in rural Thailand are 

examined. Political commentators have often asserted that  

‘the Thai populace, and especially the rural populace, lacks the basic 

characteristics essential for a modern democratic citizenry and that 

deficiencies need to be overcome via elite-led education. Accounts of the 

deficiencies of the voting population often focus on three perceived 

problems, which draw on well-established discourses about patronage, 

apolitical peasants, and the dangers of money politics. First, uneducated 

rural voters are parochial and have little interest in policy issues. Lacking 

a well-developed sense of national interest, they vote for candidates who 

can deliver immediate benefits. Second, given their poverty, lack of 

sophistication, and disinterest in policy, and they are readily swayed by 

the power of money. Vote buying is said to be endemic. Cash distributed 

by candidates, through networks of local canvassers, is said to play a 

major role in securing vote loyalty. And third, rural electoral 

mobilization is achieved via hierarchical ties of patronage whereby local 

influential figures can deliver blacks of rural votes to their political 

masters.’
739

 

The apparent willingness of poor rural communities to forfeit their democratic rights so 

readily to possibly corrupt politicians is symptomatic of a poverty mentality fuelled by 

long-term deprivation. This mentality is often exploited (and perhaps even encouraged) 

by politicians, who actually have little (if any) to offer beyond these ‘bribes’, and whose 

sole agenda is to secure votes by any means.  

The short-term enticements on offer bring excitement and relief for socio-economically 

deprived populations. But such instant gratifications are clearly not the answer to 

poverty and deprivation. The WTT on the other hand has much to commend it as a 

possibly potent instrument (via wealth distribution) for combatting poverty and for 
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promoting long-term and sustainable benefits in such poor communities. In relation to 

such benefits, the Thai government should politically focus on its duty to demonstrate 

sincerity in ameliorating problems. The government can do so by regulating WTT 

collection as social policy. The revenue from the WTT should not be distributed to 

general government agencies, but it should instead be ring-fenced for education, health, 

and social welfare. For example, communities need new hospitals, new schools, free 

health care and education, roads, bridges, electricity and water, etc., far more than they 

need cash handouts that will be gone a few days. Thus, this potential advantage of WTT 

cannot be underestimated. 

Others argue that if WTT is imposed, many people will be affected; these opponents 

assert that the WTT will erode not only Thai agrarian society by forcing heirs to sell 

their family farms because they cannot afford to bear the WTT burden on the deceased’s 

estate,
740

 but also customs of patrilineal inheritance in Thai society.
741

 These concerns 

can be addressed if agriculture relief and instalment relief are available in the new Thai 

WTT. The availability of such reliefs would be helpful to those bearing WTT burden on 

agricultural property (estate of deceased) by providing whole or partial elimination of 

the WTT that would otherwise be payable
742

 as well as by allowing tax payments in 

instalments  (by equal yearly instalments).
743

 Besides, introducing the WTT would not 

distort the tradition of maintaining properties for children. The Thai elder generation 

will still leave property to the next generation as a moral and traditional obligation.  

As discussed above regarding legal arguments, the WTT does not violate the right of 

ownership or the right to inheritance because the state can limit such rights without 

contradicting the principles of ownership or the statutory rights of inheritance. For 

example, the Thai government may impose the WTT on all property owned by a 

deceased person or donor and transferred to his or her heirs or beneficiaries (or received 

by heirs or donees upon the death of deceased or received as a lifetime gift). In addition, 

the WTT does not violate the equal protection clause because the clause does not 

provide ‘equality’ among individuals or classes but only ‘equal application’ of the law 

rather than equality regarding the payment of taxes. So long as the state can distribute 

the tax burden fairly among the people, the principle of equality will not be violated. 
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CHAPTER FIVE 

5 Discussion of Legislation Related to Transfers of Wealth in Thailand 

 

Introduction 

In Chapter 6, we will examine the structure and provisions of the Estate and Inheritance 

Tax Act of 1933 (EITA 1933)
 
and why it was repealed. Prior to doing so, however, it is 

necessary to outline current Thai laws related to wealth transfers, including lifetime 

transfers and transfers on death, mainly the Civil and Commercial Code (CCC) and 

Revenue Code (RC). The CCC involves the laws on succession and family, gifts and the 

prevention of trust creation. Under the RC, income received for some types of 

inheritance and gratuitous gifts is entirely exempted from the personal income tax (PIT). 

Moreover, there are certain rules related to the royal estate that concern the sensitive 

question of whether or not the royal estate should be subject to the new Thai wealth 

transfer tax (WTT), set forth in provisions of the Crown Property Act of 1936 (CPA 

1936) and the Act on Tax Exemption for Crown Property, 1934 (ATECP 1934).  

It can be argued that these laws may affect the provision of the new Thai WTT 

legislation; thus, the lawmakers and legislators should take them into account in order to 

propose guidelines when drafting the new WTT legislation. The aim of this chapter, 

therefore, is to discuss the selected provisions of the CCC, particularly the RC. 

Understanding the rules and concepts underlying such laws provides a significant basis 

to analyse the issues discussed in the next chapter and beyond, as this information will 

be helpful in assessing the prospective Thai WTT presented in Chapter 9.  

5.1 The Thai Civil and Commercial Code  

This subchapter discusses the impact of a wealth transfer on the law of succession, the 

statutory right of inheritance in Book IV and the appointment of property controllers 

under the CCC.  

5.1.1 Thai Civil Law of Succession 

It is crucial to understand the term ‘succession’ within Thai law, particularly in terms of 

what triggers succession, how estates are divided amongst heirs and the applicable 
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family law governing jointly-held property by husband and wife.
744

 This discussion 

includes information regarding debt liability and inheritance claims by heirs, temples or 

the state.
745

  In this context, it is important to begin by exploring the causes for an 

estate’s devolution, including death or disappearance. 

5.1.1.1 Causes for Devolution of an Estate 

Under the CCC, all rights and obligations of a deceased person are automatically 

transferred to his or her heirs at the time of death. The code states that ‘when a person 

dies, his estate devolves to his heirs. An heir may lose his right to succession only under 

the provisions of this code or other laws’.
746

 The estate of a deceased person includes all 

his or her properties, rights, duties and liabilities, except those that are purely personal 

by law or by nature.
747

 

The term ‘death’ not only refers to natural death,
748

 but also includes people formally 

adjudged as having disappeared by a court or the public prosecutor.
749

 The criteria for 

determining whether a person has disappeared and can be declared dead are that he or 

she has left the domicile or residence with whereabouts unknown for five years.
750

  

However, this five-year period can be reduced to two years under two circumstances: 

when a person has disappeared whilst engaging in battle or when a person was involved 

in a car accident in which the vehicle was lost or destroyed. For veterans, the five-year 

period is reduced to two years dating from the time when hostilities stopped; for those 

involved in an accident, the two-year period dates from the day the vehicle was lost or 

destroyed.
751

 Such a person is deemed to have died at the completion of the period of 

five or two years, as the case may be,
752

 and the estate is transferred to the heirs on the 

fifth or second anniversary of the supposed death.
753

 

When it is not clear who died first, for instance when a father and child die together in a 

plane crash, they will be presumed to have died simultaneously.
754

 In such a case, the 
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child will not inherit the father’s estate, and the father will not inherit the child’s estate; 

instead, all goes to the mother and siblings of that child. 

5.1.1.2 Definition of an Estate 

The estate of a deceased person includes any property, rights, duties and liabilities, 

except those which by law or by their nature are purely personal to the deceased.
755

 The 

term ‘property’ not only means corporeal objects
756

 but also includes incorporeal 

objects of value that can be appropriated.
757

 The term also includes immovable
758

 and 

movable property,
759

 such as land, chattels and fixtures, or real rights connected with 

the land and items other than immovable property. Thus, the scope of what can be 

considered an estate remains very wide.  

The law on succession
760

 regulates that all properties of the deceased wholly devolve on 

the heirs, including immovable property, movable property, rights, duties and liabilities, 

except for the specific rights, duties and liabilities of the deceased. Under Thai 

succession law, the estate explicitly includes corporeal properties, namely land, houses, 

cars, jewellery and small Buddha images. Incorporeal properties of value, such as 

copyrights, patents or claims, can also be part of the estate. An estate may also include 

properties for which their respective owners are obliged to obtain permission (e.g., a 

license) from official authorities (e.g., firearms). Such items can devolve to the heirs as 

well, but the heir has to later submit a request to lawfully occupy them with the 

appropriate authorities. If the request is disapproved, the heir will have to dispose of the 

item to a person possessing a license. Furthermore, even though a foreigner is 

prohibited from own land, he or she has the right to inherit the land if it devolves to him 

or her.
761

 

A significant question has arisen as to whether WTT collection can impact the 

application of Islamic law on succession in the four southern border provinces. Most 

people are Muslim in the four southern border provinces of Yala, Narathiwat, Pattani 

and Satun. Islam has many rules governing the estate differing from the provisions in 

Book VI of the CCC. For instance, non-Islamic heirs at the time of the de cujus death 
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are prohibited from inheriting, except if there is a will. According to Islamic provisions, 

certain items cannot devolve to heirs but instead go to the state, including dogs, pigs and 

liquor. In partitioning an estate among heirs, males shall receive two portions for each 

single female portion, or the clauses in the will disinheriting any heirs of the de cujus 

shall be void. If the provisions in the CCC are enforced in these areas, there could be 

resistance. The government therefore indulges the Islamic people in these four 

provinces, allowing them to behave pursuant to certain rules of their religion; it 

specifies that any judicial dispute relating to the estate between Islamic people is subject 

to the enforcement of Islamic law, not to the provisions in Book VI of the CCC.
762

  

During the judicial trial process, one ‘dato’ (a judge according to Islamic law) shall be 

present together with one judge. The ‘dato’ has the power to adjudge on Islamic 

regulations. Such adjudication is absolute and is not subject to an appeal to the Appeals 

Court or the Supreme Court due to the Islamic regulations.  

Islamic law of succession is applied only in the Pattani, Narathiwat, Yala and Satun 

provinces. Any other provinces, such as Songkhla or Bangkok, are subject to the 

general provisions in Book VI of the CCC. Furthermore, all litigants or the de cujus 

must be Islamic when applying Islamic law in these provinces. If it appears that the de 

cujus is not Muslim, Islamic law is unenforceable. Nonetheless, the court cannot adopt 

the principles of Islamic law, but must mainly apply the general rules of the CCC when 

deciding which properties are included in the estate.
763

 For example, a deceased person 

might write a letter (or ‘nasa’) to give land to the defendant durante vita. A gift by 

‘nasa’ is valid according to Islamic law. However, such a gift does not comply with the 

provisions of the CCC because the transfer of land ownership has not been recorded. As 

a result, the land still belongs to the deceased at the time of his death.
764

 Islamic law is 

applied only for the adjudication of the ‘dato’ regarding the partition of the estate to the 

heirs; i.e. how much of the estate each heir will acquire.
765

 Such provisions should still 

be applied in order to decide which properties should be included in the estate of the 

deceased. The estates of Muslim people living anywhere in the Kingdom of Thailand 

are subject to the same rules as people of other religions. The only difference is the 

portion each heir will acquire when the de cujus lived in one of the four Southern border 
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provinces. Therefore, WTT collection does not impact the application of Islamic law in 

terms of succession in the four southern border provinces. 

5.1.1.3 Fundamental Principles Governing the Devolution of Estates  

The CCC states that ‘when a person dies, his estate devolves on the heirs. An heir may 

lose his right to succession only under the provisions of this code or other laws’.
766

   

Thailand thus recognises Roman civil law and has adopted a ‘universal [system of] 

succession’
767

 distinct from the common law system.
768

  

In common law (tradition) countries, such as the US, the UK and much of the British 

Commonwealth,
769

 a person’s estate automatically devolves to the personal 

representative of the deceased upon his or her death.
770 

Accordingly, the personal 

representative is regarded as the trustee
771

 with the statutory duty of collecting the real 

and personal estate of the decedent and administering it in accordance with the law.
772

 

So long as the personal representative remains the administrator of the estate, the 

estate’s beneficiaries do not own, nor are they permitted to receive, benefits from said 

estate.  

In contrast, under the civil law system, succession could be designated by will or 

intestacy, and the estate devolves to the heirs at the time of death. The inheritors are 

either statutory heirs or legatees. Under the Roman system, therefore, the heir’s position 

can be found in Cicero’s topica, stating that ‘the word hereditas is defined in terms of 

the property which comes to the heir, not that belonging to the deceased at the time of 

his death’.
773

 The heirs (sui heredes) are automatically the owners of the estate
774

 even 

if they have not yet accepted it.
775
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Unlike the common law system, under the CCC, the administrator of the estate at no 

point owns the estate
776

 because the estate devolves at the time of death,
777

 even when 

the heirs do not accept the estate. As discussed in the next section, s 1599 sets out two 

causes that trigger ownership based on civil law principles.  

5.1.1.3.1 Types of Heirs 

The CCC
778

  distinguishes statutory heirs from legatees. The former are entitled by law 

to the inheritance, while legatees are entitled by virtue of the deceased’s will. In case a 

person dies intestate, s 1629 of the CCC divides statutory heirs into six classes of 

members entitled to inherit in the following order: descendants, parents, brothers and 

sisters of full-blood, brother and sisters of half-blood, grandparents, and uncles and 

aunts.  

S 1629 (2) of the CCC further provides that a surviving spouse is a statutory heir, 

though only if a legally registered marriage has taken place.
779

 The property of the 

husband goes to the wife, excluding ‘community property’,
780

 which is governed by 

specific rules set out in ss 1465 to 1493 of the CCC, which will be discussed later. So 

long as there is a surviving heir who falls into one of the above categories, an heir of the 

lower class of statutory heirs has no entitlement to a share in the assets, except where 

there is a descendant and a parent, in which case they take an equal share.
781

 Hence, so 

long as there is a surviving heir, an heir of the lower class of statutory heirs has no right 

to the estate of the deceased,
782

 and if there is more than one heir in any one class, they 

take an equal share of the entitlement available to that class. The surviving spouse is a 

statutory heir, but his or her entitlement depends on what other classes of statutory heirs 

exist. If there are surviving children of the deceased, the estate is equally divided 

between the spouse and the children. For instance, if there are three children, the estate 

will be divided into four equal shares.  

Similarly, the code divides legatees into two separate categories of heirs entitled to 

inherit by will. Firstly, legatees are entitled under a testamentary disposition to the 

whole of the estate or to a fraction or a residuary part thereof, which is not specifically 
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separated from the mass of the estate. They have the same rights and liabilities as 

statutory heirs. Secondly, people who are entitled under a testamentary disposition to 

specifically-identified property or to property specifically separated from the mass of 

the estate are legatees under a particular title; thus, they only have rights and liabilities 

pertaining to the particular property. In unclear cases, it is presumed that a person is a 

legatee under any one of these two categories.
783

  

5.1.1.3.2 The Distribution of the Inheritance 

Intestacy rules determine the disposition of the deceased’s estate when he or she has not 

made a last will, testament or valid will. S 1620 specifies that 

Where a person dies without having made a will, or if having made a 

will, his will has no effect, the whole of his estate shall be distributed 

among his statutory heirs according to the law. Where a person dies 

having made a will which disposes of or has effect for a part only of his 

estate, the part which has not been disposed of or is not affected by the 

will shall be distributed among his statutory heirs according to the law.
784

  

This rule generally covers the following two situations: the distribution of an 

inheritance by virtue of the intestacy rules or the distribution of inheritance by virtue of 

a will or testament. The latter takes place in accordance with the civil law on succession 

in Thailand. A will allows a person to structure the distribution of his or her assets, 

rather than allowing the court to make this decision.
785

 

5.1.1.3.3 The Partition of Estates  

An estate is assumed to temporarily exist when debts, such as taxes, have to be paid. An 

estate administrator can be appointed by will or by court order for the purpose of 

collecting, selling and distributing the estate. Once the estate has paid the debts, the 

remaining personal property goes to the heirs, and it is presumed that the estate has been 

duly partitioned in accordance with the Thai civil law rules on succession. There are 
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three forms of partition: an estate partitioned by will, an estate partitioned by an 

administrator and an estate partitioned with the agreement of heirs.
786

  

First, an estate can be partitioned by will, and there are two kinds of wills, specific and 

general. In the case of a specific will, an estate is already considered partitioned, even if 

it has not yet been registered or received, as it is presumed to have gone to the specific 

legatees. However, where there is a general legatee, the second form of partition 

applies.  

Second, an estate can be partitioned by an estate administrator under a testamentary 

disposition. Such an administrator is required to take an inventory of the estate; upon 

completion of the partition, he or she has to submit the inventory to the court or to the 

heirs. This disclosure makes known the total property of the estate, including any debts 

owed to creditors or legatees for funeral arrangements, estate liquidation and estate 

management. The administrator must take inventory of the estate within 15 days of the 

deceased’s death, from the commencement of the administratorship or upon acceptance 

of the administratorship, as the case may be.
787

  

These provisions ought to remain the same even if a new WTT is adopted, as it is 

important to ascertain the precise amount of the estate and the amount of tax due to the 

Thai revenue authority.  

Third, a partition can take place with the agreement of the heirs. Partition by consent of 

the heirs can take place expressly or implicitly; for instance, it can be agreed that the 

estate shall be sold in order for a partition to take place, or a compromise agreement 

may be entered into in order to partition the estate. However, in the event that an estate 

has only one heir, the estate is partitioned after being duly registered.
788

 If the heirs 

cannot agree on how to divide the estate, they have to apply to the court to judicially 

partition the estate. The court determines the manner in which the estate should be 

partitioned, which normally takes place by private auction amongst the heirs or by 

public auction.
789

 Heirs are also granted rights and duties until the partitioning is 

complete.
790
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When an administrator has been appointed, ss 1739-1740 applies. These provisions 

govern the manner in which debts owed by the estate shall be paid to estate creditors 

and how the property of the deceased can be appropriated to pay these creditors. Taxes 

and rates owed by the estate have to be paid to the Thai revenue authority, which is also 

a creditor of the estate, but only after all expenses have been paid for the common 

benefit of the estate, particularly funeral costs.
791

 Moreover, property can only be seized 

to pay debts if nothing has been ‘otherwise specified by the de cujus or the laws’ (s 

1740 (1)-(6)). The amount that the heir is required to pay depends on the laws or clauses 

in the will.
792

 The estate of a statutory heir is divided pro rata in accordance with ss 

1629 to 1639, but if the will provides otherwise, then the partition has to be made in 

accordance with the will. S 1746 also notes that some exemptions may apply in light of 

s 1750.  

Whenever problems arise with the administration of an estate, an administrator has to be 

appointed.
793

 When appointed, an administrator has special status; for example, he or 

she can apply to the court, act as representative in court
794

 or sign any proprietary 

documents over land.
795

 Thus, the administrator has a similar status to that of an owner 

of the estate.
796

 In the case that there is no administrator, the heirs must jointly 

administer the estate, and in the event of problems, the heirs can request the court to 

appoint an administrator.
797

     

If Thailand imposes a WTT, the administrator should also have to pay the WTT, and the 

CCC would have to be amended to impose this additional duty and to further clarify all 

of the administrator’s duties. In his explanatory notes about the Bill on the estate and 

inheritance tax of 1933, Mr. Aguillon stated the following:
798

  

This Bill is a regulation which can only be used temporarily. Once Book 

V and Book VI of the Civil and Commercial Code are promulgated, a 

new Act will have to be enacted, because succession matters are 

incompletely addressed. Moreover, no extant law is fully applicable in 

                                                           
791

 CCC, s 1739. 
792

 CCC, s 1746. 
793

 CCC, s 1723. 
794

 CCC, s 1736. 
795

 LC, s 81. 
796

 The Supreme Court Decision No. 3039/2548 (2005) Arkhom v. Boonjan  
797

 CCC, s 1713. 
798

 Office of the Council of State, “Bill of the Estate and Inheritance Tax B.E….,” (Bangkok: Office of 

the Council of State, B.E. 2477 (A.D. 1934), Completed Subject No. 10/2477 (unofficial translation by 

author). 



117 
 

this instance. In particular, we find that there is no law that stipulates 

precisely what are the duties of administrators and just what authority 

they have. Moreover, there is no law specifying the conditions under 

which an administrator exercises authority and assumes duties whether 

said administrator had been appointed by the deceased or by the court. It 

is thus impossible to regulate the well and perfect tax on wealth transfer. 

As a result, the administration of estates and the collection of taxes for wealth transfer 

are inefficient, rendering it difficult to collect the EIT. After Books 5 and 6 of the CCC 

entered into effect, no amendment was made to the Act, so the estate and inheritance tax 

(EIT) 1933 could not be effectively enforced.  

5.1.2 Thai Civil Law on Family 

The prospective Thai WTT would not only be affected by the law on succession but 

also by Thai family law, namely the principles that govern property held by a husband 

or wife (or community property) under ss 1465 through 1493 and 1532 through 1535 of 

the CCC. In this instance, the husband or wife of the deceased is a statutory heir.
799

 

Because jointly-owned property is owned in equal shares by husband and wife,
800

 

community property goes to the surviving spouse.
801

 

However, community property has to be distinguished from separate property because 

Thai law distinguishes between ‘sin suan tua’ and ‘sin somros’—each spouse is the 

manager of his or her own ‘sin suan tua’ under the CCC.
802

 ‘Sin suan tua’ means 

separate property and consists of property that belonged to either spouse before the 

marriage; this kind of property may include items for personal use, clothing or apparel, 

bodily decorations, tools or professional/occupational instruments. It may also include 

property acquired by either spouse during the marriage through a will or gratuitous gift. 

As another example, ‘khongman’ is property given at the engagement ceremony by the 

man to the woman as evidence of the intention to enter into the marital relationship.
803

 

‘Sin somros’ refers to community property, which consists of all property acquired by 

either spouse during marriage; for instance, community property would include property 

obtained through a will or written gift if it is expressly noted that the property should be 
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jointly owned. When it is unclear whether a property is privately separate or community 

property, the law presumes that the property is jointly owned as a community 

property.
804

 

As ‘sin somros’ does not constitute a form of concurrent ownership under the CCC, 

future wealth transfer taxes would have to apply to it. Upon the death of the husband or 

wife, the surviving spouse would have a vested half interest in all ‘sin somros’. The 

question then arises as to whether or not the deceased spouse’s half of the ‘sin somros’, 

should be taxed under the new WTT. Indeed one-half of the ‘sin somros’, that owned by 

the deceased, goes to the heirs, and this one-half of the property is also included in the 

gross estate. When this property is transferred at death, it should be taxed through the 

estate tax (transferor-based system) rather than subjected to inheritance tax (recipient-

based system). The other half of the ‘sin somros’ would not be included in the total 

estate and should therefore not be taxed. Once the ‘sin somros’ has been divided, the 

remainder becomes ‘sin suan tua’,
805

 and the other half of the property no longer falls 

within the ‘sin somros’ category.  

 If a new WTT is adopted, questions could arise about tax collection when a spouse dies 

and property is divided. It is therefore crucial to fully understand the applicable 

principles applying to the division of property between spouses; otherwise, loopholes 

may be left open, frustrating the introduction of a WTT. For successful WTT 

introduction, the laws on succession and Thai family law have to be vastly improved, 

and the courts must uphold these improvements. The legislature particularly must 

decide who should be liable for the submission of statements and in which cases these 

should be made. Finally, the court needs to decide how adminstrators and heirs will be 

involved as well as how the deceased’s personal debts affect WTT application. It must 

be ensured that debts are paid to creditors before the estate is partitioned,
806

 and any 

WTT ought to be paid before the estate is partitioned. However, in practice, the 

payment of debts to creditors may cause problems because false creditors may assert 

claims in order to reduce the amount of tax owned.  

Moreover, a WTT could become payable before the partition of the estate or after the 

receipt of the estate by the heirs. The legislature has to determine which of these 

alternatives is superior after careful scrutiny. At the time of death, it will be necessary to 
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assess who is entitled to what amount of the inheritance. Also, lawmakers must consider 

whether the WTT should be promptly collected or only once persons have actually 

received the inheritance. Where there is a dispute amongst the heirs, should the taxes be 

collected first? What procedure should be used to collect a wealth transfer tax for 

legatees? The answers to these questions must be clearly spelled out. It is also important 

to outline procedures for when there is a renunciation of the estate, disinheritance or 

other form of exclusion from succession. Ultimately, the WTT must be collected in a 

fair manner that does not impede development in Thailand.  

5.1.3 Thai Trust Law  

Thailand (formerly called ‘Siam’) once followed the English common law system,
807

 

but it later converted to the civil law system. It therefore does not recognise trusts, as 

indicated in s 1686: 

Trusts created whether directly or indirectly by will or by any juristic 

act producing effects during one’s lifetime or after death shall have no 

effect whatever, unless otherwise by virtue of the provisions of the law 

solely for the creation of a trust.
808

 

The court has also found that a will is unenforceable if it gives land to all sons as a joint 

estate without the property being partitioned.
809

 The court can partition property for 

legatees within ten years, and heirs have to partition the estate within the same 

period.
810

 

Trusts that have been set up by natural persons are not generally recognised, and the 

Trust for Transactions in Capital Market Act of 2007 (TTCMA 2007) is the only law 

that deals with trusts.
 
 The TTCMA 2007 was introduced to deal with developments 

within trust law.
811 Trusts have long been outlawed in Thailand, even special-purpose 

vehicles.
812

 Under s 4 of the TTCMA 2007, however, trusts can now be used for the 

purpose of capital market transactions. For instance, they may be used to hold an asset 
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or enter into a transaction on behalf of the ultimate owner.
813

 These trusts are only 

allowed if they have been created by juristic persons.
814

  

A minor exception to the general prohibition of trusts also applies to wills for which 

controllers of property have been appointed pursuant to ss 1687 to 1692 of the CCC. 

The testator or natural person with full capacity
815

 can act on behalf of a minor, 

incompetent or quasi-incompetent person, or person admitted to the hospital on grounds 

of unsoundness of mind. If the testator decides to dispose the property for which he is 

responsible, he or she is required to appoint a controller. This controller cannot be a 

parent, guardian, custodian or curator of testator. The controller retains control of the 

property until the minor comes of age or the incompetent or quasi-incompetent person 

regains competence.
816

 This exception does not mean that any natural person can set up 

a trust; instead, a testator or natural person can appoint a controller of a property by will.  

The use of trusts in Thailand clearly differs from that of the UK. In the UK, trusts have 

been established for monetary purposes to obtain tax advantages and to direct cash 

flows to various beneficiaries. They also serve non-monetary purposes, such as 

protecting the interests of minors, spouses or civil partners who are unable to deal with 

financial matters. Trusts may also be used to prevent wasteful use of trust funds and ill-

advised passing of assets to others.
817

 In Thailand, however, the monetary reasons to 

permit trusts are limited to capital markets under the TTCMA 2007; they are prohibited, 

except in non-monetary situations seeking to protect the interests of minors and persons 

who are incompetent, quasi-incompetent or hospitalized due to unsoundness of mind.  

Thai law does not permit trust law because civil law jurisdictions do not recognise the 

trust concept; this situation parallels other civil law jurisdictions in Asia where ‘the civil 

law trust is still in a relatively embryonic stage’.
818

 As Thailand has adopted a civil code 
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legal system, comparable to Germany, trusts are not codified in s 1686 of the CCC.
819

 

German law provides that an administrator can only partition property for up to 30 

years,
820

 which is similar to s 1700 of the CCC, which states the following:  

‘Subject to the provisions of this chapter, a person may, by an Act 

producing effect during lifetime or after death, dispose of any property 

under a stipulation that such property shall be inalienable by the 

beneficiary under such disposition, provided that the stipulator appoints 

some person, other than the beneficiary, who shall become absolutely 

entitled to such property in case of violation of the inalienability clause. 

The person appointed must be capable of exercising his rights at the 

same time when the Act disposing of such property takes effect. If there 

is no such appointment, the inalienability clause shall be deemed non-

existent’.
821

  

At present, it is almost impossible for a legal owner of a property to create a trust in 

Thailand, unless such a trust has been created by a juristic person for a capital market 

transaction under the Capital Market Act of 2007.
 
 Hence, under Thai tax law, a trust 

cannot be considered a tax unit, and no income tax or other taxes can be levied. Trusts 

are not recognised under the RC, except for the minor exception in s 62 of the RC.
822

 

Even though Thai law does not allow the establishment of trusts to safeguard property, 

the prohibition can be circumvented by establishing trusts in other jurisdictions where 

they are permitted. This circumvention can cause problems when it comes to the 

administration of property.
823

 Thus, Thai law has slowly started to recognise trusts; for 

instance, the original s 1686 of the CCC provided that ‘a trust created whether directly 

or indirectly by will or by any juristic act producing effect during the lifetime or after 

death shall have no effect whatever,’ but an amended section at the end of the section 

adds the following: ‘…unless…by virtue of the provisions of the law solely for the 

creation of a trust’. This amendment to s 1686 was made by virtue of s 3 of the Civil 

and Commercial Code Amendment Act (No. 17) of 2007, which introduced the 

TTCMA 2007.  
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It remains unclear whether future Thai law will further broaden the scope of permissible 

trusts similar to the UK and the US. However, the tax regime in these countries covers 

different types of trusts.
824

 In the UK, a trust is dealt with separate legal entity, and 

trustees are distinct from the settlor for inheritance tax purposes.
825

 Trusts can be a very 

effective means to reduce or even eliminate tax liabilities, as assets are transferred out 

of the estate. When a gift has been made, its ownership passes from the donor or settlor 

to the trustees, reducing the estate and leading to less inheritance tax.
826

 While Thai tax 

laws do not yet apply to trusts, these laws are at present dissimilar to those of advanced 

nations. Although possibly requiring development to ensure effectiveness in the future, 

this particular issue will not be discussed any further in this thesis.  

5.1.4 The Commercial Law on Gifts 

In the US and UK, a tax is imposed on lifetime gifts in order to prevent people from 

giving away most of their property prior to death, thereby artificially reducing their 

estate in an effort to avoid estate tax.
827

 Although Thailand does not levy any gift tax, 

gifts are taxable as income, unless received during a ceremony or on occasions 

involving established customs.
828

 Ceremonial gifts made in accordance with established 

customs are also exempted from the PIT. It is therefore important to briefly examine the 

fundamental principles of the CCC governing gift transfers.  

The Code defines the term gift as if it were a contract reflecting the donor’s intention to 

gratuitously transfer his or her property to the donee as well as the donee’s intention to 

accept the property.
829

 In other words, a gift is ‘the voluntary transfer of property to 

another made without compensation.’
830

 A gift also includes the release of an obligation 

or duty to perform an obligation
831

 and any act which decreases the quality of a material 

object and the quantity of the property of one person, whilst increasing the same quality 
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or quantity for another.
832

 Though the RC does not specifically define the words 

gratuitous gift, the 1982 dictionary of the Royal Institute of Thailand makes clear that a 

‘gratuitous gift’ means the transfer of property to another person without 

compensation.
833

  

Accordingly, a gift contract is not a reciprocal contract as benefits are solely transferred 

from the donor, and the donee does not have reciprocal duties. The donor gives the 

property gratuitously, despite not being legally obliged to do so. If a gift requires 

consideration or other benefits, the contract cannot be considered a gift contract. The 

CCC uses the principle of ‘encumbered gifts’ and distinguishes these from general gifts. 

An encumbered gift imposes duties on the donee from the time when the property is 

given, releasing the encumbrance from the property. If the donee adheres to this duty, 

the donor can pursue a claim for undue enrichment against the donee to ensure that the 

encumbrance is released.
834

 The difference between the property value or the benefit 

received constitutes the gratuitous gift. However, certain kinds of properties, such as 

dowries or engagement gifts, fall outside the scope of a gift contract. Particular legal 

provisions govern engagement contracts, but they are nevertheless considered gratuitous 

gifts.  

The validity of a gift depends on the type of property being gifted, and Thai law 

distinguishes three types of property:  (1) immovable property; (2) special movable 

property, such as ships or vessels of six tons and over, steam launches or motor boats of 

five tons and over, floating houses and beasts of burden, such as elephants, horses, 

cows, cattle, donkeys; and (3) general movable property. Immovable and (special) 

movable gifts have to be made in writing and registered with competent officials to be 

valid.
835

 A gift of movable property is valid only upon delivery of the property.
836

 In 

such cases, the gift is valid without delivery.
837

 However, the donor can revoke the gift 

on the basis of ingratitude in the following circumstances: if the donee has committed a 

serious criminal offence against the donor punishable under the penal code, if the donee 

has seriously defamed or insulted the donor, or if the donee refused the donor the 
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necessities of life whilst he was able to supply them.
838

 In summary, when a gratuitous 

gift is made with regards to property, the property may be considered ‘assessable 

income’ during the year it was received.
839

  

5.2. The Revenue Code  

As discussed in Chapter 2, Thailand began to collect the estate and inheritance tax (EIT) 

in 1933, but repealed the law in 1944 because collection costs outweighed the revenue 

benefits. As a result, Thailand currently does not have specific laws that impose taxes 

on estate, inheritance or gifts. Income and property from an inheritance do not constitute 

income for the purpose of the PIT; however, if a legatee subsequently sells inherited 

property, an exception applies in some cases. Meanwhile, income from gifts is also 

exempt from tax by virtue of s 42 (10), effectively narrowing the available income tax 

base while the IPT system which is recognised by International Monetary Fund (IMF) 

as a narrow tax base duet to it already constitutes several extensive exemptions.
840

  Such 

an approach certainly benefits the rich and has a similar effect as failing to make the PIT 

system more equitable. The disparity between rich and poor remains unaddressed, 

thereby reinforcing the stark wealth inequalities characteristic of Thai society.  

5.2.1 Income Derived from Inheritance  

Under the RC, once a partition of an estate takes place, each heir acquires a portion of 

the estate in the same tax year as income tax assessment for PIT purposes.
841

 However, 

an inheritance is exempt from income tax; no such tax is payable irrespective of the 

amount of the acquired estate and regardless of whether the heir is statutory or legatee. 

One exception is when a registration fee is charged under the Land Code (LC), the 

Finance Ministerial Regulation no. 47, clause 2 (7) (a) or (d), or stamp duty (SD) under 

part 6, schedule 28(b) of the RC. 

Generally, any income or properties received or acquired by an individual are subject to 

PIT, but no such tax is payable on income or properties acquired by inheritance because 

of s 42(10) of the RC, which states the following:  
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The assessable income of the following categories shall be exempt for 

the purpose of income tax calculation: (10) income derived from 

inheritance;
842

  

Property acquired by inheritance is exempt when subsequently sold and when legatees 

sell movable properties acquired by inheritance. However, this exemption does not 

include the sale of ships or vessels of six tons or over, steam launches on motorboats of 

five tons or over, or floating houses.
 843

  Furthermore, PIT becomes payable upon the 

sale of immovable property acquired by inheritance, which is currently set at a 

progressive rate of 5 to 37 per cent. However, in connection with exemptions from 

revenue taxes, no income tax becomes payable on immovable property outside Bangkok 

metropolis, municipalities, sanitation districts, Pattaya township or any local authority 

recognised by a specific law, provided that the amount of the sale does not exceed 4 000 

GBP for the entire tax year, as per s 2(17) of Finance Ministerial Regulation no. 126 

issued in the RC. 

Income is only exempted from income tax under s 42(10) if it covers estate property. S 

42(16) also exempts income acquired from the estate for which tax is normally payable 

for the purposes of income tax.
844

  This exemption is granted to prevent double taxation, 

as income tax also has to be paid by the deceased during the year of his or her death.  

The transfer of property by succession to statutory heirs or third party legatees results in 

an absolute exemption from income tax.
845

 This exemption differs from transfers 

without consideration or gratuitous gifts. In accordance with s 39, the transferee is the 

taxpayer in these cases, except when maintenance or support for moral purposes is paid 

or a gift is received during a ceremony or on other customary or traditional occasions. 

Therefore, a transfer of an estate by will to either the statutory heirs or third-party 

legatees results in an absolute tax exemption for the heirs or beneficiaries,
846

 whether 

for movable or immovable property.  

Moreover, according to s 38 of the RC, when ownership or a possessory right in an 

immovable property is transferred without any consideration, it is still considered a sale, 
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and the transferor is considered a taxpayer.
847

 In contrast, ownership or a possessory 

right for an immovable property is transferred to an heir by way of inheritance; it is not 

a sale under s 39, and at the time of death, the property immediately is transferred to the 

heirs.
848

 Although the heir acquires more money, it is not subject to income tax. The 

government thus loses income from both sides. Tax payments are avoided, especially 

when several immovable properties are transferred. Consequently, most property is 

transferred by way of inheritance, as this type of transfer is free from tax burden for 

both the transferor and transferee.                

5.2.2 Income Derived from Maintenance and Support under Moral Purposes 

No income tax is payable in the following cases: maintenance income derived due to 

moral obligations and income or property given to children. As s 42(10) of the RC 

states,  

The assessable income of the following categories shall be exempt for 

the purpose of income tax calculation: … (10) Income derived from 

maintenance and support under moral purposes….
849

 

The RC does not define the term ‘maintenance and support under moral purposes.’ The 

law is ambiguous because the scope of this exemption is not explained, which also has 

caused enforcement problems. The courts have attempted to interpret the subsection by 

referring to provisions of the CCC, including sections 1564, 1563 and 1462(2). They 

seek to clarify what constitutes maintenance and support under moral purposes. For 

instance, it is not maintenance and support under moral purposes for a mother to give 

expensive plots of lands to her married child who has work.
850

 As another example, a 

grandfather who gives a piece of land to his grandchild is not providing maintenance 

and support under moral purposes.
851

 The central tax courts have interpreted the 

subsection by referring to the RC, taking into account the intention of the legislative 

body. While no interpretation should adversely affect the taxpayer, the intention behind 

s 42 (10) is to exempt maintenance and support under moral purposes from income tax. 

The government needs to reduce the tax burden of citizens in order to support the family 

institution. In one case, a father transferred his shares valued at 116 000 GBP to his 
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child, and the court found that the child was exempt from income tax.
852

 However, such 

a gift should be given to the recipient on or near the date of a ceremony or occasion for 

the recipient to evoke the exemption under this provision. If the gift is given a long time 

after an appropriate occasion, there is a risk that the property will be considered taxable 

income. 

Nevertheless, if a father or mother, as a donor, transfers ownership or a possessory right 

in an immovable property to their legitimate child without any consideration, they can 

evoke the income tax exemption, except when the child has been adopted (Finance 

Ministerial Regulation no.126, clause 2(18)).  

However, the RC considers a donor who gives immovable property to be a taxpayer, 

pursuant to s 39, which defines the word ‘sale’ to include gifts or transfers of ownership 

or possessory rights in immovable property by any means, with or without 

consideration. Therefore, the gift of an immovable property is considered a sale, and the 

donor is treated like a taxpayer under s 41bis of the RC, which governs exemptions 

from revenue taxes. This exemption also does not cover cases in which a legitimate 

child transfers immovable property to his or her father or mother. 

As the RC does not define ‘maintenance and support under moral purposes’ and fails to 

clarify the scope of the tax exemption, an unlimited and absolute tax exemption can be 

claimed. Even large gifts can be considered maintenance and support under moral 

purposes. This issue results in the government losing a great deal of income and 

encourages tax avoidance, as no tax can be collected from the transferor or transferee. 

While the purpose of this tax exemption is to promote strong family relations and to 

stabilise individuals’ existence, this stability often only extends to particular groups. It 

certainly does not result in a fairer distribution of income and wealth within Thai 

society as a whole.  

5.2.3 Income Derived from Customary and Traditional Ceremonial Gifts 

Gifts made during ceremonies or other occasions established by customs are also 

exempted from Thai income tax, regardless of whether or not the recipient is a relative. 

Established customs include New Year’s, Christmas, Buddhist holy days or birthdays, 

celebrations of new homes or births. This legislation is made clear in s 42 (10) of the 

RC, which states, 
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The assessable income of the following categories shall be exempt for 

the purpose of income tax calculation: … (10) Income derived from gifts 

received in a ceremony or on occasions in accordance with custom and 

tradition. 

However, as can be seen, this law does not define ‘custom and traditional ceremony’, 

causing ambiguity in what can be considered a ceremony, including the scope of the 

exception. Indeed, in Thai society, there are numerous ceremonies, but which ones are 

considered custom and tradition is by no means clear. This lack of clarity causes 

enforcement problems that are further aggravated by the fact that the RC does not limit 

the exempted amount. Many have taken advantage of this legal loophole to avoid 

paying tax and to engage in corrupt business practices. However, if a donor gives a 

large amount of money in order to obtain political benefits or government concessions, 

it is not considered to be a gratuitous gift on a special occasion in accordance with 

ceremony or custom and tradition.
853

  

As can be seen, the RC does not require the heir or the estate to pay tax. It only 

stipulates that if the estate has income, it is obliged to pay tax, which is a normal 

personal income tax principle. The RC also spells out exceptions for which tax 

payments are not computed, including the receipt of movable property from the estate 

offered for sale subsequently, such as necklaces, rings and money. In such 

circumstances, it is not necessary to pay tax, as stipulated in s 42(9). Nevertheless, 

money acquired from the sale of immovable property from the estate has to have its 

value computed for tax purposes. For instance, if an heir inherits land or a building and 

sells it, the money acquired from the sale is taxed.  

Money obtained from the sale of immovable property acquired by inheritance is exempt 

from specific business tax (SBT). If, after the death, the heir sells the inherited 

properties within 5 years from the date of receipt, he or she does not have to pay 

SBT.
854

 However, this exemption comes at the expense of other taxpayers. For this 

reason, Thailand should adopt a tax regime for estates and gifts to close such ingenious 

legal loopholes. Heirs or transferees of properties currently obtain windfall incomes 

without having to provide any consideration, which provides them an unfair advantage 

over taxpayers who earn income from labour or capital. The latter have to increasingly 
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bear tax burdens at a progressive rate, while the ratio of advantage for the well-off 

increases rapidly.  

Instead, income acquired as a windfall should be taxed more heavily than income from 

labour and investment according to the vertical equity principle of the RC. When 

taxpayers have different attributes, they should be treated differently in terms of tax 

collection. As previously mentioned, the Thai government did not gain much revenue 

from EIT, it therefore is essential for Thailand to start taxing wealth transfers not only 

to strive towards a fairer society but also to prevent huge tax losses. Such taxation is 

essential to maintain infrastructure, to strengthen social institutions and to promote 

social and economic development. 

5.3 Royal Taxation under the Crown Property Act of 1936  

Thailand has a history of unequal income and wealth distribution since the days of 

absolute monarchy and feudalism. For more than 80 years, Thailand never levied any 

tax on wealth transfer. The upper class has thus been able to amass a great number of 

properties and stupendous wealth.
855

 Today, however, resistance has emerged, as can be 

seen in numerous protests for freedom and equity in Thailand. If a tax had been 

imposed on wealth transfers, social inequality could have been better mitigated today.
856

 

5.3.1 Controversial Historical Issue on Royal Taxation 

In the past 100 years in Thailand, social and economic inequalities have arisen. This 

phenomenon was pointed out by the People’s Party (Khana Ratsadon). In 1932, the 

system of government changed from an absolute monarchy and a feudal system to that 

of a constitutional monarchy.
857

 This change was brought about by a conflict between 

the social classes,
858

 and it closely related to the repeal of the EITA 1933. 

As discussed in Chapter 2, Phanomyong proposed a particular economic and political 

view.
859

 The Khana Ratsadon, led by Phanomyong, produced a yellow paper.
860
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Meanwhile, the feudal group, noblemen and military, led by Phraya Manopakorn 

Nititada (Kon Hutasingha), produced a white paper. These two groups always held 

opposing views.
861

 The white paper was based on the royal decision of King 

Prajadhipok (Rama VII) and was issued to be controversially attached to the yellow 

paper—the contents of the white paper countered all the points made in the yellow 

paper, particularly in respect to the EIT.
862

 On the other hand, the yellow paper 

proposed methods to raise capital for the government through the collection of certain 

taxes, including an inheritance tax. The yellow paper argued that these taxes could be 

collected in small daily amounts, such that the collections would not aggravate taxes. 

While only small amounts would be collected on a daily basis, these amounts would 

have generated a large sum over the course of a year.
863

 However, the white paper 

argued that WTT collection could not be monetary and that only immovable property 

should be collected.
864

 

Although the House Representatives approved and reconsidered the EITA 1933,
865

 King 

Rama VII subsequently exercised the higher right and did not endorse the Act. The king 

proposed an amendment in relation to royal property. He asked that the ‘king’s private 

property’ be separate from the royal property because any royal property part of the 

royal estate passed on to people other than the subsequent monarch would be charged 

for the EIT. The remaining property falling outside the king’s private property category 

would be considered crown property and not considered for the EIT.
866

 Nevertheless, 

the House of Representatives subsequently affirmed their Bill with a resolution not to 

make any additional amendments, with 98 votes affirming the former Bill, 35 votes 

requesting an amendment and 12 abstentions.
867

 Subsequently, the House of 

Representatives, which debated the Bill, reaffirmed the former Bill and stated that s 15 

of the Constitution of the Kingdom of Siam of 1932 (CKS 1932) stipulates that a person 

has the duty to obey the law, protect the country and assist the government by paying 
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taxes and other means.
868

 As a plausible interpretation, it is arguable that all people have 

a legal duty to pay the EIT in order to assist the government; thus, the king is not 

exempt and should be considered for the EIT. Parliament supported the notion that all 

people are legally equal, and should not be discriminated against due to rank, nobility, 

appointment or any other status.
869

 Therefore, the king’s proposal for the amendment of 

the Bill was rejected by the House of Representatives.
870

 The House finally rendered a 

resolution that the Bill should not be amended in order to maintain the dignity of the 

House of Representatives. Consequently, the properties that belong to the crown (or 

crown property) are still subject to the EIT.
871

 

The EITA 1933 was subsequently heavily critiqued, especially by the rich and by 

members of the royal family, who opposed its enactment. This resistance subsequently 

led to the repeal of the EITA 1933 in 1944.
872

 Any further attempts to develop a WTT 

have been frustrated until today.  

5.3.2 Royal Property of the Thai Monarchy 

In the absolute monarchy era, all Thai people and property belonged to the King of 

Thailand. The king was recognized as the lord of the land. Today’s ‘constitutional 

monarchy exists within a vibrant globalised economy’,
873

 and it is no longer true that all 

property belongs to him in a private capacity. Rather, the monarchy is an institution 

passed on from one sovereign to the next.
874

 

Under the CPA 1936, the royal property was divided into three categories, including (1) 

the king’s private property, (2) public property and (3) crown property. The Crown 

Property Bureau, as a department in the Ministry of Finance, exists to preserve and 

manage the property of the crown
875

 rather than the king’s private property. The king 
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manages his own private property
876

 under the Crown Property Board,
877

 which is made 

clear in s 4 of the CPA 1936,
878

 stating, 

The ‘king’s private property’ means property, which belonged to the king 

before ascending to the throne, property conferred on the king by the 

state or property acquired by the king by any means and at any time other 

than property acquired on account of kingship, including any fruit 

accrued therefrom; and ‘public property’ means property of the king 

which is used exclusively for the benefit of the State e.g. palaces; and 

‘crown property’ means property of the king other than the king’s private 

property and public property.
879

 

Before 1932, crown property was considered separate from public property used 

exclusively to benefit the state. Public property fell under the supervision of the 

Ministry of Finance and Treasury, while crown property fell under the supervision of 

the Department of the Privy Council.
880

 However, it should be noted that crown 

property was not absolutely separate from public property. For instance, the Building 

and Land Tax Act of 1932 (BLTA 1932) stipulated that certain public and crown 

property was tax exempt.
881

 However, it remained unclear what constituted crown 

property, and the EITA 1933 did not explicitly provide an exemption for royal property. 

On 21 April 1935, the Cabinet approved the promulgation of the Act on Tax Exemption 

for Crown Property 1934, (ATECP 1934).
882

 Under this Act, the king’s private property 

was separated from crown property.
883

 S 3 of the ATECP 1934 is the most important 

provision of this Act, defining the king’s private property as (a) properties or rental 

rights owned by the king at the time of his ascendancy to the throne (he has the right to 

sell these properties before ascending to the throne); (b) properties or rental rights 

devolved on him at the time of or after his ascendancy to the throne either from his 

parents or from any persons other than the king; and (c) properties or rental rights 
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derived or acquired from his personal funds.
884

 Beyond the king’s private property 

mentioned in s 3, the crown property will not be tax and duty exempt,
885

 and the king’s 

private property will be considered for tax. This legislation resulted in the king’s private 

property being distinguished from crown property.  

When King Rama VII abdicated on 2 March 1935, he submitted a letter of the king’s 

abdication statement to the Assembly, writing, ‘I would like to abdicate all my rights as 

the king, but I reserve all my rights I held before ascending to the royal throne’.
886

 This 

statement ensured that his private property was reserved, but also caused an 

interpretative problem because it was unclear whether or not it also covered property set 

out in s 3(c) of the ATECP 1934, namely property or rights derived from or purchased 

with his personal money and income from these properties. However, the Third Sub-

Commission of the Council of State
 
also considered this problem and opined that s 3 (c) 

of the ATECP 1934 should be interpreted as dividing the king’s property into three 

types: (1) property owned by the king before his ascendancy to the royal throne, (2) 

property amassed by the king during his reign, and (3) property amassed by the king 

after his ascendancy to the royal throne.
887

 As a result of there being three categories of 

properties, the following four categories of crown properties can be identified:
888

   

(1) Property that is vendible (property that will belong to the future king 

who has similar proprietary rights as other individuals) and is still the 

king’s personal property at the time of ascendancy;  

(2) Property derived by the king through devolution (by inheritance or 

gift) from any person (whether or not a member of the royal family) who 

is not the previous king of the Kingdom of Siam and not derived from the 

previous king’s personal money; 

(3) Property amassed by the king by devolution (by inheritance or gift) or 

acquired using money from the king’s personal money; and  

                                                           
884

 ATECP 1934, s 3. 
885

 ATECP 1934, s 4.  
886

 Prajadhipok, King Prajadhipok’s Abdication Statement’ in Benjamin A Batson (ed), The End of the 

Absolute Monarchy in Siam (Oxford University Press 1984) 317. 
887

 As amended by s 3 of the Crown Property Act (Amendment No. 3) 1948. 
888

 Memorandum of the Construction of Act on Taxation Exemption relating to the Crown Property of 

B.E. 2477 (A.D. 1934), Office of the Council of State of 1936, Completed Subject No. 219/1936, 
(unofficial translation by author). 



134 
 

(4) The king’s personal money interpreted as a salary or type of money 

paid to the king in order to compensate him for assuming his royal 

burden as the state’s chief of state. It is similar to a salary or money paid 

to a government official; that salary or money becomes that person’s 

personal property.  

Under the ATECP 1934, therefore, property in s 3(c) does not include fruits of the 

property (or profits gained from the property) in accordance with s 3(a) and (b) because 

property mentioned in s (3)(c) differs from that specified in s 3(a) and (b). S 3(c) clearly 

demonstrates that the king’s personal property or funds invested to acquire specific 

property, such as immovable property or bonds, is still the king’s personal property. As 

a consequence of this memorandum, the CPA 1936 was subsequently amended with the 

phrase including any fruit accrued therefrom in the Crown Property Act (No. 3), 

1948.
889

 

5.3.3 Thailand and UK Royal Taxation in Comparison 

The first question to consider when comparing Thailand and the UK in terms of royal 

taxation is whether or not royal property can be taxed. If so, it is important to determine 

which property categories will be legally considered for taxation in Thailand. The CPA 

1936, s 3 divides the royal property of the Thai monarch into three categories: the 

king’s private property, public property and crown property, as mentioned above. In 

relation to royal taxation, however, the classification of such property provides a clear 

distinction between properties that belonged to the monarch as an institution and 

properties held by the king as a private individual. The royal properties and the king’s 

private property can be subject to duty and taxation, but not the other two categories.
890

 

S 8 specifies which royal properties fall outside legal liability in the form of a tax 

exemption:  

Public property shall be exempted from duty and taxation; crown 

property shall be exempted from duty and taxation as same as public 

property; the king’s private property shall not be within the bound of 

exemption as aforementioned.
891
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In the UK, the status of the Queen of England, including the Prince of Wales,
892

 in 

relation to taxation is voluntarily, but not legally, subject to capital gain tax, income tax 

and inheritance tax; the relevant enactments do not apply to the crown according to the 

Memorandum of Understanding (MoU) on Royal Taxation which took effect in 2013.
893

 

For example, the Queen and Prince of Wales are held taxable and voluntarily pay all of 

their income tax for personal income.
894

 They pay a capital gain tax (CGT) on the same 

basis.
895

 They pay indirect taxes, such as the value added tax (VAT) and council tax, of 

their own accord.
896

 On the other hand, the King of Thailand only pays taxes on income 

derived from his private property, while public and crown properties remain tax-free.
897

 

The crown prince is excluded from taxes because he has not yet ascended to the throne. 

In terms of the inheritance tax (IHT), the royal estate belonging to the prior monarch is 

subject to the IHT per the MoU on Royal Taxation.
898

 Since 1933, the IHT has not been 

charged on all of the queen’s royal property because some is held by her as sovereign
899

 

and passed from her to the upcoming monarch.
900

 In other words, transfers that occur 

upon the death of one sovereign to the next are, in principle, exempt from the IHT. In 

the MoU on Royal Taxation, the IHT arrangements provided in A 16 state, 

No inheritance tax will be payable in respect to assets which are held by 

the queen as sovereign, rather than as a private individual, or in respect of 

any other assets held in right of the crown or required for the official 

purposes of the crown.
 901
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On the other hand, as a private individual, the queen’s royal property, whether attained 

in the form of bequests or gifts to others, will be considered for the IHT, except for 

property passed on to the next monarch as gifts and bequests.
902

   

Another question to be considered is why royal property passing from one sovereign to 

the next should be exempt from IHT. This question has been part of a recurrent 

controversy in the 19
th

 and 20
th

 centuries.
903

 There are significant reasons why there is 

no taxation of the royal estate passed on from the prior sovereign to the subsequent 

sovereign. It is because ‘the monarch cannot produce any new wealth from this 

earning’.
904

 Such properties include the royal palaces (official residences), royal 

collection of paintings, and other works of art. The BLTA 1932 stipulates that certain 

public and crown property, such as the royal palaces, are tax exempt from BLT,
905

 and 

the CPA 1936 also specifies that the public and crown property is exempt from any duty 

and taxation.
906

  

Another reason why royal properties, such as the queen’s private property, should not 

be charged the IHT is because ‘private assets, such as Sandringham and Balmorals, 

have official as well as private use, and the monarchy, as an institution, needs sufficient 

private resources to enable it to continue to perform its traditional role in national life, 

and to have a degree of financial independence from the government of the day’.
907

 

Unlike the UK, the king’s private property is not legally exempted from the prospective 

Thai WTT because, at present, there are no existing relevant enactments providing an 

exemption for such properties; therefore, the king’s private property will be subject to 

any duty and taxation.
908

 A further question emerges of whether or not it will be 

possible to adopt an exemption related to the passing of the king’s private property on to 

the next sovereign into the prospective Thai WTT. To answer this question, it would not 

be possible to provide the exemption provision into the legislation because ‘all laws, 

rules and regulations in so far as they are contrary to or inconsistent with the provisions 

of this Act shall be repealed’. This means that the exemption provision of the new WTT 

will be repealed if they run contrary to or are inconsistent with s 8 of the CPA 1936.  
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Conclusion 

In conclusion, the provisions of both codes—the CCC and the RC—and applicable Acts 

related to royal estate, would be affected to any drafting of the prospective WTT in 

Thailand. Lawmakers and legislators should therefore carefully consider certain rules 

and concepts within the law on succession, applicable family law provisions and gift 

contracts under the CCC. Significantly, as Thai tax laws do not yet apply to trusts, it is 

important that these laws be further developed in terms of wealth transfers. The matter 

of whether or not the royal estate should be taxed is controversial and remains 

complicated and sensitive in Thai society. This issue will therefore be further
 
analysed 

in chapter 9. 

Particular to the personal income tax, however, s 42 (10) of the RC provides PIT 

exemptions for income derived from an inheritance, from maintenance and support 

under moral purposes and from gifts received for a ceremony or customary and 

traditional, without limitations on amounts. Sawasruksa argues that such income is 

taxable, and that this provision should be amended. This argument is still strong so long 

as dealing with the income tax. He believes that it may leave open a loophole allowing 

wealthy taxpayers to avoid the tax, thus widening the gap between the rich and the 

poor.
909

 The exemption may fail to make the PIT system more equitable, thus causing 

the tax system to become more ineffective as a whole.  

Undoubtedly, income derived from inheritance or gifts should be taxed because the 

fundamental principle of income tax is to only tax income; capital gains are not subject 

to this type of taxation, instead falling under the umbrella of the capital gain or capital 

transfer taxes, e.g., estate, inheritance or gift taxes. For example, if A inherits a block of 

flats, the rental income that he or she receives from his or her tenants is considered 

income and should be liable to income tax. If he or she sells the block of flats, the profit 

that he or she makes from the sale is capital and should be liable to capital gains tax. If 

he or she gives the block of flats to a child, he or she should be liable to capital gains or 

capital transfer taxes. If he or she dies, and his or her child inherits the block of flats, the 

inheritance should be liable to WTT.  However, capital gain or capital transfer taxes are 

not levied in Thailand at the present time, and the exemption under s 42(10) is not 

justified. Sawasruksa asserts that a proper solution, in Thailand, is to repeal or amend 

this exemption in favour of introducing taxes on capital gains or capital transfer, such as 
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the capital gains tax and WTT.
910

 Such legislation would make the PIT more equitable 

and increase the effectiveness of the Thai tax system as a whole. Ultimately, the 

question of whether or not Thailand should introduce a capital gains tax and an 

amendment to the exemption under s 42(10) falls outside the scope of this thesis; thus, it 

would not be appropriate to consider it further. 
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CHAPTER SIX 

6 The Repealed Thai WTT Legislation and its Applications 

 

Introduction  

As Chapter 4 pointed out, there are various rationales for introducing a new wealth 

transfer tax (WTT) in Thailand. This chapter will examine the reasons behind the repeal 

of the Estate and Inheritance Tax Act of 1933 (EITA 1933) by the Act of Abolishing the 

Estate and Inheritance Tax, 1944 (AAEIT 1944). This repeal occurred only ten years 

after its introduction by the People’s Party (Khana Ratsadon) following Thailand’s 

revolution in mid-1932. This chapter will also explore whether any statutory 

shortcomings of the EITA 1933 caused its ultimate failure. 

This chapter therefore aims to examine the structure and provisions of the EITA 1933 

and to identify the types of estate and inheritance tax (EIT) that were imposed. It will 

also explain who was considered liable to pay EIT, what property was subject to EIT, 

the rate of EIT, and the administration of the EIT system. The Thai government is 

directly responsible for imposing the WTT, and this chapter will argue that the EIT 

failed to achieve its main goals because of its ineffectiveness. It left several loopholes 

for EIT evasion and dishonest administration within the tax authorities. This chapter 

analyses the ways in which the legislation and enforcement systems were ineffective. 

Ultimately, these systems left open EIT evasion loopholes, resulted in officials not 

discharging their functions and failed to sufficiently deter tax evasion due to insufficient 

penalties. 

6.1 The Background to the Repeal of the EITA 1933 

In order to introduce a wealth transfer tax in Thailand, it is very important to take 

account of the reasons why the EITA 1933 was repealed in 1944. By understanding this 

repeal, it may be possible to achieve positive objectives for the country. Generally 

speaking, the Act was repealed because the amount of collected EIT annually was 

uncertain, it was burdensome to collect small amounts, and it was considered more 

pragmatic for officials to perform other duties.
911

 As a result, the EITA 1933 was only 
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in existence for 10 years. The Cabinet approved its repeal after a debate on 29
 
October 

1943 in the House of Representatives, some favouring its repeal and others opposing it. 

A member of the House of Representatives who supported its repeal explained that Thai 

people have traditionally adhered to the principle of being economical, maintaining their 

estates for their own children and grandchildren. As a result, the EIT could destroy 

traditional Thai family inheritance practices. It seems that the rich tried to avoid tax 

payments so collection could not be completely performed starting with the 

promulgation of the EITA 1933.
912

 Nonetheless, some members of the House of 

Representatives opposed the repeal, explaining that the EITA 1933 did not affect Thai 

traditional passing of land. When someone who accumulated property for his or her 

children and grandchildren passed away, he or she would be admired for the inheritance 

that would devolve to the descendants.
913

  

There were three main reasons why EIT collection was poor. First, World War II had 

resulted in increased poverty. Japan used Thailand as a military base, and consequently, 

large amounts of food had to be shared with the Japanese troops, leaving little for the 

Thai people. From 1941 to 1944, only a small amount of taxes could be collected.
914

 In 

1942, there was also a great flood, causing further hardship. The country experienced a 

deep economic crisis, though things began to change at the end of 1945 when Japan 

surrendered. World War II ended in August 1945, the same year that the EIT was 

abolished.
915

  

Second, the duties of the officials of the Revenue Department (RD) were significant, as 

they had to collect the EIT twice–the estate of the deceased was charged first, and 

portions of the inheritance for the heirs came second. Many different people were 

responsible for paying the EIT; for example, the personal representative had to submit 

the statement of account and had to pay the EIT, while the heirs also had to submit a 

statement of account to pay inheritance tax. Officials thus had to examine two different 

payers and payments in each case. 
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A comparison of the expenses involved in collecting taxes between 1942 and 1944
916

 

shows that the Excise Department (which was solely responsible for collecting cement 

tax, beer tax and liquor tax) had a larger budget than the RD (which had to collect 

income tax, EIT, business tax and sugar purchase tax). This smaller budget made it even 

more difficult for the RD to perform its functions. 

Finally, before Thailand adopted a democratic system of government, it had an absolute 

monarchy, and all properties in the country belonged to the king. As the EITA 1933 was 

promulgated soon after this constitutional change, few properties were privately owned 

and capable of devolving to children and grandchildren. Therefore, the wealthy or 

powerful did not fear the introduction of the EIT, although after 10 years, this situation 

changed: wealthy individuals became particularly interested in the Act’s abolition.  

6.2 Application of the EITA 1933 

This section is concerned with topics related to how the EITA 1933 operated. More 

precisely, it defines the following: the types of wealth covered, the taxable unit, and the 

kind of ‘transfer’ subject to EIT. It also considers lifetime transfer taxation: was it 

integrated with taxes on transfer at death? The section further delineates who was liable 

to pay EIT to the tax authority and whether or not there were any legislative measures to 

reduce or eliminate tax liability, such as deductions, exemptions, exclusions and credits 

(reliefs). Finally, the chapter discusses the applied rate structure (progressive or flat). 

This section also takes up the issue of problems with its administration and how appeals 

and penalties were resolved, including valuation methods, reporting and payments. 

Before examining these issues, however, it is necessary to consider the roots of the 

problem through the statutory provisions of the EITA 1933. The explanatory notes of 

Mr. Aguillon, Foreign Counsel on Bills of EITA 1933, read as follows: 

This Bill is a regulation for temporary use. Once Book 5 and Book 6 of 

the civil and commercial code are promulgated, another new Act will be 

enacted instead because the succession-related matters have no complete 

and up-to-date law to apply; in particular, there has been no good law 

stipulating the power and responsibilities of a personal representative 
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appointed by the deceased or the court. It is thus impossible to regulate 

the well and perfect tax and inheritance tax.
917

 

After the adoption of Book 5 and Book 6 of the Civil and Commercial Code (CCC), the 

EITA 1933 was never amended, which resulted in it not being effectively enforced. In 

terms of the statutory problems of the EITA 1933, it can be argued that the absence of 

the CCC during its existence caused numerous problems because there was no complete 

and up-to-date law on succession-related matters. 

However, there are the EITA 1933 provisions that can provide the statutory answers to 

each of the following issues, need to be examined: types of tax, taxpayer, taxing 

jurisdictions, exemptions, deductions, computation, reliefs, administration, tax appeal 

and enforcement. 

6.2.1 Types of tax 

In this section, the first question that arises relates to the types of wealth (transfers) to be 

included in the tax base. In answering this question, it is necessary to start with the basic 

structural characteristics of the EIT. The first tax on the wealth regime in Thailand 

operated under a single name,
918

 the EITA 1933. This means that the EIT was a mixture 

of the estate tax, focusing on the estate of the deceased (more precisely, the right to 

transfer property at death) and inheritance tax, concentrating on the recipients (more 

precisely, the right to receive property at death). In addition, each tax was to be 

integrated with taxation of lifetime transfers. Most countries that decide to impose a tax 

on wealth tend to choose each of them rather than both of them because adopting both 

can result in a greater tax liability for taxpayers.
919

  

As earlier mentioned, the types of wealth transfers to be included in the tax base for EIT 

purposes were divided into two categories: the first was levied on the transferor’s estate 

in what is often known as the ‘transferor-based system’; the second was levied on the 

recipient of a gratuitous wealth transfer, often known as the ‘recipient-based system’. 

This division follows from the fact that under the provisions of the EITA 1933, the EIT 
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clearly imposed both an estate tax, called in Thai the ‘akon-moradok’
920

 and an 

inheritance tax, called in Thai the ‘akon-kanrab-moradok’.
921

 

Moreover, the gratitude gift tax was adopted as a concealed provision found in ss 7 and 

34 of the EITA 1933. The gift tax was integrated with each estate and/or inheritance tax. 

The idea behind this tax was to prevent the deceased from avoiding both estate and 

inheritance taxes by simply making lifetime (inter vivos) gifts one year before death.
922

 

However, the estate tax paid was not credited to the inheritance tax; thus, the tax 

liability was the sum of the two, which could result in a greater EIT burden. This tax 

burden made the EIT payments unworkable because they had to be paid twice upon 

death: once for taxes that were imposed on the deceased’s estate and gratuitous gifts 

made during his lifetime, and again for tax imposed on heirs and beneficiaries as well as 

gratuitous gifts that the deceased made during his or her lifetime. This system differs 

from the WTT regime in Western countries because in these countries, the tax should 

only be imposed on either the estate or the heir (or beneficiary), but not both. For 

example, in the UK and the US, taxes on wealth transfers are only levied on the estate 

of the deceased,
923

 while in the Republic of Ireland inheritance tax is only levied on the 

heir (or successor).
924

 

In Thailand, the EITA 1933 levied taxes on both the transferor (the estate) and the 

recipients (the heirs). This double taxation is mainly attributable to Mr. Aguillon, who 

introduced the draft Bill into the legislature and suggested that the tax should be 

collected from the estate first and the inheritance second. However, the Office of the 

Council of State noted that tax collection would be easier only if implemented on the 

estate before partition to the heirs.
925

 However, this system is not fair because a 

recipient of a small percentage of the estate must pay tax at the same rate as a recipient 

of a large percentage of the estate. It would be truly fair if the tax was instead collected 

from the heirs after partition. In some cases, there are conditions imposed so that the 

estate will devolve to the recipient after a set period of time; consequently, it would take 

a long time for the government to collect the tax from the recipient. For this reason, the 

Law Commission of the Royal Thai Parliament decided to adopt the drafts of Mr. 
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Aguillon when creating the law. In other words, the tax was to be collected from the 

estate first and the inheritance second.
926

 It is important to note that the Law 

Commission of the Thai Parliament at that time considered such an approach to be 

warranted for two reasons: it would make collection easier, and it would promote 

fairness. 

The EITA 1933 thus subjected the property of the deceased to estate tax, and then, after 

the estate had been divided, it required each heir to pay inheritance tax again on the 

portion of the estate acquired. This law created a very high tax burden for taxpayers, 

who had to pay taxes twice on one single estate. As Phaya Sivisan notes, it is much 

more convenient to collect estate tax than inheritance tax, as those collecting only have 

to collect taxes from the estate
927

 and not from the different heirs.
928

 Accordingly, 

whenever there were many heirs or beneficiaries, it took a long time to collect taxes, 

which burdened authorities.
929

 Indeed, estate tax generates quick income for the 

government; however, the EIT can promote wealth distribution, as was discussed in 

Chapter 4. The Thai government, through Khana Ratsadon, considered the law to be a 

crucial stepping stone for economic reform, redistributing wealth and decreasing the gap 

between the rich and poor at that time.
930

 

6.2.2 The Taxpayer 

Another question that emerges is what to consider a taxable unit and who should be 

liable for EIT purposes under the EITA 1933. The main provisions that answer this 

question can be found in ss 5 and 7 for estate and gift tax, and ss 32 and 34 for 

inheritance and gift tax. If there was a transfer of the deceased’s taxable estate, the 

deceased was liable for the estate tax; if a beneficiary received property upon the death 

of the deceased, the beneficiary (heir)
931

 was individually responsible for paying the 

inheritance tax. Clearly, the tax should be levied on the estate of the deceased and on the 

heirs, causing both the deceased and the heir to become taxpayers (tax units) under the 

EITA 1933. 
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6.2.2.1 The Deceased 

Before considering the detailed provisions, it is also helpful to answer the question of 

how the deceased was determined to be a taxpayer since he or she had no rights and 

duties as a natural person under the CCC. Under the main charging provision, the EIT 

was imposed on the total amount of the aggregate value of the property at the time of 

the death of the deceased (the deceased was termed the ‘putaie’ and considered a 

taxpayer).
932

 It can be argued that tax payment liabilities and EIT return filing were not 

possible because the deceased’s duties had come to an end at death.
933

 

This question can be answered by considering the difference between a taxpayer and a 

person liable to file a tax return for tax payment. These are not necessarily the same 

person.
934

 For example, for the purposes of determining personal income, the deceased 

may be a taxpayer during the tax year in which he was liable to pay tax, while an estate 

personal representative,
935

 his heir or the possessor of the estate, has the duty to file the 

tax return on the deceased’s behalf pursuant to the Revenue Code (RC).
936

 By the same 

token, it is not necessary that the deceased be the one liable for tax payment and tax 

return filing. Under the EITA 1933, the personal representative or the person gaining 

the benefit from the property of the deceased is liable for the payment of the EIT and 

the administered property.
937

 In comparison to the IHTA 1984, the questions of who 

should report the transfer
938

 and how the tax burden is allocated, are distinct from 

questions of accountability (or liability) for the tax. The accountability (or liability) 

implies the liability to account to the tax authority for the tax due.
939

 A person who has 

a duty to report is not necessarily accountable for the tax or responsible for it.
940
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Given the importance of this question, it would be reasonable to expect the EITA 1933 

to provide an answer. The term ‘putaie’ does supply the required definition, as s 5 

specifies who is personally liable for the estate tax: 

When a person dies after the enactment of this Act, unless otherwise 

stipulated in other provisions, the tax for the value of all properties of 

that person is obliged to be calculated and collected at the time of 

investigation in accordance with the conditions mentioned hereunder. 

The said tax is referred to as the ‘akon-moradok’ which shall be 

collected according to the rates shown in the tariff attached to this Act.
941

 

Unfortunately, there is no single provision that defines the term ‘putaie’ (deceased) 

specifically described in s 5 of the EITA 1933. However, the term ‘putaie’ implies a 

person who dies naturally
942

 or a person the court has formally adjudged as having 

disappeared.
943

 Such a disappeared person is deemed to have died at the time of the 

court’s adjudication, and his estate devolves on the heirs under the CCC.
944

 On the other 

hand, the general provisions concerning the collection and payment of EIT shall be 

applied to the disappeared person under the EITA 1933. As s 8 paragraph 1 stipulates, 

A person who owns property of an estate, against whom an adjudication 

of disappearance has been made, is deemed to have died as from the day 

on which the order of the Court is given. The provisions concerning the 

collection and payment as described in this Act shall apply mutatis 

mutandis. 

Subject to the above provision, a problem arises when the court has revoked the 

adjudication: do all obtained taxes relating to the disappeared person have to be returned 

to the taxpayer? S 8, paragraph 2, states the following: 

If it appears at any time that that disappeared person is still alive, and the 

court has revoked the adjudication, and such revocation has been 

published in the Government Gazette, and the taxpayer has submitted a 

request for tax refund, all obtained taxes relating to the disappearance of 

that person shall be returned to the claimant. 
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The statutory provision failed to state clearly how such tax refunds should be 

made by the authority. Furthermore, the CCC provides that ‘this does not affect 

the validity of acts done in good faith between the adjudication and the 

revocation’.
945

 As a result, all of the tax authority’s acts are assumed valid, so 

long as they have been carried out in good faith. The CCC further provides: 

‘the provisions on the undue enrichment of this code shall apply, mutatis 

mutandis, to a person who has acquired property under adjudication but lost his 

right by its revocation’.
946

 However, the undue enrichment rules mandate that 

tax has to be refunded without interest.
947

 Because the property has been 

received in good faith, the recipient is also entitled to the interest as long as he 

or she has acted in good faith.
948

 Nevertheless, the tax authority has to duly 

repay the tax,
949

 and from thereon, interest may become payable on any amount 

that is not promptly repaid in the absence of any reasonable explanation for the 

delay.  

A further problem arose when a disappeared person was deemed to have died 

at the time the court was dealing with the adjudication: the valuation rule in the 

EITA 1933 required a determination of the market value at the time of death. S 

10 provided that the value of the properties specified in s 6(a), (b), and (c) 

should be assessed according to the market price at the time of death.
950

 

6.2.2.2 The heirs 

As stated above, the main charging provisions in the case of inheritance and gift tax can 

be found in ss 32 and 34 of the EITA 1933. S 32 specified those liable to pay 

inheritance and gift tax: 

A person who becomes the owner of the deceased’s property when its 

value is more than 200 GBP is subject to the tax referred to as the “akon-

kanrab-moradok” according to the rates specified in Tariff 2 attached to 

this Act. 
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Also, s 34 of the EITA 1933 stated, 

A person receiving the properties given by the deceased within one year 

before his death is subject to the payment of inheritance tax, except in 

the case of the receipt of the properties as specified in s 7. 

The question of who owns the property of the deceased under s 32
951

 is addressed in s 

1599 of the CCC, which states that the estate of the deceased devolves to the heirs.
952

 

However, s 34 did not just apply to people who received less than 20 GBP of property, 

which was given as a marriage gift to the receiver.
953

 

 Accordingly, the ‘tar-yard’ owns the property of the deceased as do other people who 

received property that the deceased bequeathed one year prior to his or her death.
954

 

Thai law provides two statutory definitions for the term ‘tar-yard’. Under the EITA 

1933, a ‘tar-yard’ is a person who becomes the owner of all or some of the property of 

the deceased by virtue of a will or statutory right or through a compromise between the 

heirs.
955

 The CCC also defines the term ‘tar-yard’, as discussed in the last chapter.
956

 It 

is nevertheless important to identify the differences between the definition in the EITA 

1933 and the CCC, as the term is rather technical and not an ordinary Thai word. The 

CCC also fails to clearly define the term, instead referring to it in relation to the rights, 

duties and liabilities that arise from succession
957

 or the different categories of ‘‘tar-

yard’.
958

 One of the provisions in the CCC defines a ‘tar-yard’ as follows: 

‘A natural person who can be an heir only when he has, at the 

time of de cujus death, personality or is capable of rights under s 

15 of this Code and a child shall be deemed to have been en 

ventre sa mere at the time of such death if he is born within 310 

days after such time’.
959

 

In contrast, the EITA 1933 provided that ‘the owner of all or partial properties of the 

deceased in the estate’ can include not only the ‘tar-yard’ but any person who owns 
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some of the properties left by the estate in his will or as a result of a statutory right or 

compromise between heirs. 

6.2.3 Taxing Jurisdictions 

Although there is an acceptable basis for taxing jurisdiction under the Thai tax regime, 

the only jurisdictional bases applicable for EIT purposes are citizenship (or nationality) 

and property location. In terms of inland revenue tax, for example, income tax generally 

depends on the residence or domicile of the person, but citizenship (or nationality) is of 

no consequence.
960

 By comparison, the domicile and residence rules were not 

considered relevant under the EITA 1933.
961

 In other words, two broad principles 

govern the territorial scope. Meanwhile, a single provision governing the jurisdictional 

bases is found in s 6 of the EITA 1933: 

The property of the deceased which shall be included for the purpose of 

determining the ‘value of the estate’ is as follows: 

(1) If the deceased is a Thai national … all tangible immovable and 

immovable properties and rights or benefits from the immovable 

properties situated in Thailand … all stocks, bonds … situated in 

Thailand and overseas … all pending claims … or the money … or any 

properties of the estate, existing both in Thailand and overseas. (2) If the 

deceased is an alien … his property situated in Thailand, shall be 

included in the value of the estate. 

Before considering the taxing jurisdiction under s 6 of the EITA 1933, Chapter 7 will 

provide a more detailed discussion of the concepts of domicile and residence within the 

territorial scope of the US and the UK tax regimes. 

6.2.3.1 Thai Citizens (Nationality) 

The EITA 1933 applied the citizenship/nationality principle.
962

 The EIT is chargeable 

on all property owned by a citizen or national of Thailand, without regard to its 

location.
963

 In essence, the EIT is a worldwide tax that extends to property situated 

inside and outside Thailand. Assume, for example, that a Thai citizen is living in the 
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UK in a Birmingham mansion, keeps gold in a US vault and has bonds in Thailand. The 

EIT applies to all of this property, as it applies regardless of where the property is 

situated. When the deceased is a citizen of Thailand and another country, the question 

inevitably arises of whether he or she should be taxed if two or more countries that 

regard the person as a citizen. In such situations, the deceased is certainly subject to EIT 

on the property regardless of its location.
964

 Whether or not he or she may be subject to 

the tax of other countries depends on whether the territorial scope of their taxation 

depends on citizenship/nationality, residence and domicile. In the case of the US federal 

estate and gift taxes (FET/FGT), for example, the territorial scope is governed by 

citizenship/nationality,
965

 residence
966

 and property location.
967

 

Where the tax claims of two or more countries overlap, the situation may be affected by 

the double taxation treaty, which aims to limit the tax jurisdiction of the contracting 

states to avoid double taxation.
968

 However, the double taxation treaty will not be 

discussed further here because it falls outside the scope of this thesis. 

6.2.3.2 Foreigner-Owned Property within Thailand 

The EIT is chargeable on all property belonging to foreigners situated in Thailand.
969

 Of 

course, it is necessary to outline how these rules are applied to foreigner-owned 

property within Thailand. Residence and domicile constitute the main factors relevant to 

income tax and other taxes in Thailand;
970

 however, the EIT did not depend on the 

domicile or residence of the deceased or heirs since the jurisdictional bases were not 

accepted under the EITA 1933; the only two bases applied for EIT purposes were 

citizenship/nationality and property location. As a result, an individual’s domicile and 

residence had no impact under the EITA 1933. Pursuant to the nationality rule, Thai 

nationals were required to pay the EIT irrespective of the location of the deceased’s 

property and his or her domicile or residence. In contrast, the citizenship/nationality rule 

did not apply to foreigners, as they enjoyed immunity provided by the state.
971

 Instead, 

the property location rule was applied to aliens as a result of their property being 
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physically situated in Thailand. Thus, the EIT was chargeable on all property situated in 

Thailand.
972

 

6.2.4 Bases of tax 

Ss 5 and 7 of the EITA 1933 stated that estate tax was chargeable on the ‘gross value of 

the estate’.
973

 This sum included the total value of all properties owned by the deceased 

at the date of death and the value of any property given away within the last year of his 

or her life. Ss 32 and 34 of the EITA 1933 further provided that inheritance tax had to 

be paid on all properties owned by the deceased that had been transferred or given away 

to any person during the last year of his life. 

Accordingly, estate tax under the EITA 1933 was levied on all of the deceased’s assets, 

which required a determination of the property at death. This determination included the 

aggregate value at the time of death,
974

 whereas inheritance tax was levied on all 

property that had been received from the deceased, as determined by what the particular 

beneficiary had received.
975

 

6.2.4.1 The Main Charging Provisions 

It is also important to consider which property was subjected to EIT and provided the 

tax base under the EITA 1933. S 6 stated that the ‘gross value of the estate’ would be 

determined by including the value of the aggregate of all the deceased’s property at the 

time of death.
976

 Additionally, s 33 provided that inheritance tax had to be paid on all 

properties, and the provision of s 6 also applied mutatis mutandis to all properties that 

the deceased had given away during his or her lifetime.
977

 

Before considering what was actually included in the property of the deceased, it is 

necessary to consider the definitions of ‘property of the deceased’ and ‘estate’. 

There is, in fact, no statutory definition for ‘property of the deceased’. One way to 

define this phrase is to consider the concepts behind the term ‘property’ in Thai law. S 
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138 of the CCC states that ‘property’ includes things that are corporeal.
978

 It also 

includes incorporeal objects, susceptible of having a value and of being appropriated.
979

 

It is not entirely clear what the term “property of the deceased” means. Moreover, the 

EITA 1933 fails to define the term ‘property of deceased’, yet this term is referenced in 

the main charging provisions. 

The meaning of ‘estate’ also has to be analysed as different definitions are contained in 

the EITA 1933 and the CCC. Under the EITA 1933, the term ‘estate’ included all 

immovable properties and rights or benefits from immovable properties located in 

Thailand as well as all tangible immovable properties located in the country.
980

 On the 

other hand, the CCC defines the term ‘estate’ by excluding money or property from the 

estate acquired upon death because, according to the CCC, an ‘estate’ refers only to the 

property, rights, duties and liabilities of the deceased. All of the aforesaid materials 

should already exist during the lifetime of the de cujus. Property received upon or after 

death is not considered to be property in his or her possession during the lifespan, and 

therefore, it is not regarded as an estate. 

In the future, legislators must decide which definition is more appropriate. If the term 

‘estate’ includes money or property from the estate that will be acquired upon death, the 

value of the taxable property and tax base will increase. On the other hand, under the 

CCC, the term ‘estate’ excludes money and property that will be acquired upon death, 

which allows for an inherited gratuity to fund funeral costs. It also allows the life 

insurance of the deceased to be exempted, so that those who receive the money do not 

have to pay tax on it. However, the removal of the exemption may prove useful since 

the general public may not fully understand the definition of an ‘estate’ in the CCC, and 

officials may also find it more difficult to collect taxes. 

When a new WTT is adopted, the definition of an ‘estate’ in the CCC should not be 

followed in order to simplify tax collection. Any new law should levy estate tax on the 

gross value of the deceased’s estate and require that all properties be identified for the 

purpose of tax assessment, just as the EITA 1933 required.
981

 Only after tax has been 

collected should the remainder devolve to the legatee or heir. Such an approach would 
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ensure that tax can be collected irrespective of the relationship between the legatee and 

the heirs. 

6.2.4.2. Property and Interest Included 

As for the term ‘property of the deceased’ contained in ss 6 and 33 of the EITA 1933, 

we must outline what exactly property of the deceased included. The term applied both 

to Thai and non-Thai nationals who were required to pay estate or inheritance tax under 

the EITA 1933. 

6.2.4.2.1 Property of Thai Deceased 

The following property was included in determining the gross value of the estate
982

 if 

the deceased was a Thai national: 

(A) Immoveable property in Thailand 

All immovable property and rights or benefits from immovable property located in 

Thailand had to be included as part of the gross value of the deceased’s estate.
983

 

Although the term ‘immovable properties’ was not defined by the EITA 1933, the CCC 

defined it as land and things fixed permanently to land or forming a body therewith.
984

 

In Thailand, all immovable property has its own document title.
985

 However, the 

definition of immovable property under the CCC is wider than the definition adopted in 

the EITA 1933 as it includes all types of property. In particular, s 6(1)(a) includes ‘the 

rights or benefits from immovable properties’ in Thailand, but does not include 

immovable property located abroad. 

(B) Movable property in Thailand and overseas 

All tangible movable property located in Thailand was also included in the gross value 

of the deceased’s estate.
986

 However, the term ‘tangible movable property’ was not 

defined in s 6(1)(b), and therefore, revisions had to be made to the CCC. What exactly 

constitutes movable property is important because, unlike immovable property, most 

movable property has no title under Thai law, which causes problems when determining 
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the gross value of the estate.
987

 S 140 of the CCC provides that ‘movable property 

denotes things other than immovable property. It includes rights connected 

therewith’.
988

 However, under common law, movable property can also denote 

‘personal property’.
989

 Personal property is usually movable and ‘not amenable to 

division into multiple interests, but possessed of a value readily measurable in money 

and therefore easily tradable’.
990

 

Under the CCC,
991

 movable property is generally comprised of corporeal (or tangible) 

and incorporeal (or intangible) objects.
992

 However, it should be noted that s 6(1)(b) of 

the EITA 1933 did not include ‘intangible movable property’, bringing up the question 

of whether ‘tangible movable property’ should be broadly and differently defined than 

the EITA 1933 in order to include various kinds of intellectual property rights. This 

question is crucial for EIT purposes because the gross value will significantly diminish 

if intellectual property rights are omitted. This omission would also create a legal 

loophole allowing EIT avoidance. Intellectual property rights are currently not 

considered ‘tangible movable property’ because intellectual property rights
993

 have been 

removed from the category of tangible movable property. Estate and inheritance rules 

were also applied to modern forms of intangible movable property, such as stocks, 

bonds and bond certificates. These rules also applied to any other securities, benefits or 

rights over commercial and industrial businesses, professions, partnerships or any other 

forms existing both in Thailand and in foreign countries.
994

 In addition, these gross 

values of the estate also include all pending claims at the time of death, money that 

could be obtained or any estate properties existing both in Thailand and in foreign 

countries.
995
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The current argument is that the EITA 1933 did state whether or not such movable 

property is required to have documentation.
996

 Therefore, it should cover movable 

property with and without documentation as well as any rights related to such property. 

However, in EIT collection, it is necessary to consider whether or not ‘a movable 

property without documentation but having a high price’ should be included in the 

estate’s value. 

However, the EITA 1933 did not state whether or not such movable property was 

covered.
997

 Trachudham argues that it is important to include movable property in the 

deceased’s gross estate, with and without certificates, and any rights relating to such 

property. Such property holds a high value, whether jewellery, gold, money, ancient 

items or small Buddha images. However, there is no register for movable property, and 

there are no certificates.
998

  

S 1299 of the CCC provides that 

… no acquisition by juristic act of immovable or of real right 

appertaining thereto is complete unless the juristic act is made in writing 

and the acquisition is registered by a competent official … Where 

immovable property or real right appertaining thereto is acquired 

otherwise than by juristic act, the acquirer’s right cannot be dealt with 

through the register unless it has been registered… 

Also, s 1302 of the EITA 1933 stated the following: 

The provisions of the three foregoing sections shall apply mutatis 

mutandis to ships or vessels of six tons and over, to steam-launches or 

motor-boats of five tons and over, to floating houses and to beasts of 

burden. 

This statement means that the acquirer’s right to immovable or real property generally 

has to be made in writing and registered as having a certificate, unless some ‘particular 

movable property’ includes ships or vessels of six tons and over, steam-launches or 

motor-boats of five tons and over, floating houses and beasts of burden. Thus, these 

high price properties are not required to have a certificate under Thai law. It may be 
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more difficult to include these items when determining the ‘gross value of estate’.
999

 

However, without rendering these properties subject to the tax regime, a legal loophole 

will be created allowing avoidance of EIT payment since people could accumulate 

movable property instead of immovable and real property with certificates.
1000

 Such 

avoidance would indirectly promote wealth accumulation through movable property 

without certificates.
1001

 Therefore, any future wealth transfer law must ensure that no 

such loopholes remain. 

(C) Assumed property (notional estate) owned by the deceased 

Under the EITA 1933, a person had to pay estate tax on both immovable and movable 

property that was owned by the deceased or which bore the deceased’s name, and on 

movable property that the deceased had granted to any individual but that remained in 

his possession. It was presumed that they belonged to the deceased, unless proven 

otherwise.
1002

 The same rule also applied to all properties subject to payment of 

inheritance tax mutatis mutandis.
1003

 

As stated earlier, all property of the deceased was included in order to ascertain the 

estate’s value, and s 7 of the EITA 1933 also included all property that the deceased had 

directly or indirectly given away within one year of death. Marriage gifts valued at less 

than 20 GBP per donee or property were exempted. Also exempt were gifts given prior 

to the Act coming into force.
1004

 Therefore, any donee who received property from the 

deceased within one year of the deceased’s death had to pay inheritance tax, save where 

he or she could prove that the exemptions in s 7 applied.
1005

 

The Law Commission of the Royal Thai Parliament explained that the exemptions in s 7 

ensured that Thai traditions would be upheld, allowed provisions for people who had 

become seriously ill, and made it possible to give property as a bonus to a servant or a 

nurse, so long as the amount was below 20 GBP. It also noted that English law allowed 

for similar exceptions, though it limited the amount to 100 GBP per person.
1006
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However, ss 7 and 34 should not be followed because allowing lifetime transfers 

whenever a marriage takes place creates a legal loophole that enables individuals to 

avoid EIT payment. For example, a seriously ill person close to death might give away 

most of his or her property by using the available exception in order to avoid tax. 

S 7 appears to provide three different exemptions related to small gifts. As such, 

marriage gifts and gifts made prior to the Act coming into force raise two interesting 

questions. The first question is whether the small gift up to 20 GBP per donee may be 

applied to cover part of a gift exceeding this amount. This question can be answered 

with this phrase: ‘value not exceeding 20 GBP per person’. This phrase indicates that 

the small gift exemption can be applied only to those not exceeding 20 GBP to a 

separate donee. In other words, a small gift not exceeding 20 GBP will not be 

chargeable for EIT so long as the gift is made to a separate donee. If a gift exceeds this 

amount, it will be chargeable for EIT because this exemption cannot be used to cover 

part of a gift that is greater than 20 GBP. 

If the marriage does not take place and there has been a gift in consideration of the 

marriage, is the donor entitled to recover the gift? If not, will it be chargeable for EIT 

Under the CCC, a gift in consideration of marriage is considered ‘sinsod’. S 1437 para 3 

provides the following: 

Sinsod is property given on the part of the man to the parents, adopter or 

guardian of the woman, as the case may be, in return for the woman 

agreeing to marry. If the marriage does not take place, caused mainly by 

the woman or on account of any circumstances that make the woman 

responsible therefor and make the marriage unsuitable for the man or 

make the man unable to marry that woman, the man may demand the 

return of the sinsod. 

If s 1437 paragraph 3 is to apply, two requirements must be satisfied. First, the marriage 

must not occur mainly because of the woman or any circumstances for which she is 

responsible. Second, the marriage must become unsuitable for the man, or 

circumstances must make him unable to marry the woman. This specification still 

leaves open the question of whether, if the man died before the return of the ‘sinsod’, 

the claim for this return should be included in the deceased’s ‘gross value of estate’. 

Any claim arising before or contemporaneously with the death of the deceased must be 
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included in the ‘gross value of estate’. Thus, a charge to the EIT will apply to the claim 

of such a return of ‘sinsod’, and there will be no exemption applied. 

It might be possible to argue that the exemption under s 7 could not apply where the 

woman already has ‘khongman’ after the betrothal has taken place. Thus, a ‘khongman’ 

is not exempt from EIT, and it has to be included in a woman’s estate for EIT purposes. 

To take a simple example, assume that A (the man) has given or transferred a diamond 

ring of 6 000 GBP to B (the woman) as evidence that the marriage will take place.
1007

 

One year later, if B dies, should the diamond be included in her gross estate? In the 

CCC, s 1437 paragraphs 1 and 2 provide that ‘betrothal is not valid until the man gives 

or transfers the property which is ‘khongman’ to the woman as evidence that the 

betrothal has taken place … the ‘khongman’ shall become the property of the woman 

after the betrothal has taken place’. Therefore, when the betrothal agreement has been 

made, the ownership of the ‘khongman’ will be vested in the woman when the contract 

comes into existence. If the woman later dies, the ‘khongman’ will be her property and 

then will be included in the gross value of her estate for EIT purposes. To revert to the 

earlier example, if B survives, she will have committed a breach of the betrothal 

agreement. The ‘khongman’ will be returned to A in accordance with s 1439, which 

provides: 

After the betrothal has taken place if either party commits a breach of the 

betrothal agreement, such party shall be liable to make compensation. In 

case the woman commits a breach of the betrothal agreement, the 

‘khongman’ shall also be returned to the man. 

Thus, this property will not be included in the ‘gross value of the estate’ even though 

the woman has died before the return of the ‘khongman’. 

6.2.4.2.2 Property of the non-Thai deceased 

Under the EITA 1933, when a deceased person was not a Thai national, the ‘gross value 

of the estate’ was determined as though the deceased were a Thai national. Save for 

particular exempted properties,
1008

 it included all immovable property and rights or 

benefits from immovable property located in Thailand,
1009

 together with all tangible 
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 CCC, s 1437 para 1. 
1008

 EITA 1933, s 6 (2). 
1009

 EITA 1933, s 6 (1)(a). 
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immovable property located in the country.
1010

 S 6(2) of the EITA 1933 prescribed that 

‘all tangible immovable property in Thailand’ was included for the purpose of 

determining the ‘gross value of estate’. It therefore included all stocks, bonds, bond 

certificates and other securities. It also encompassed the benefits or rights over 

commercial and industrial businesses, professions, partnerships or other forms existing 

in Thailand, but not in foreign countries.
1011

 Also included were pending claims at the 

time of death as well as money that could be obtained as a result of the death. It also 

included any property of the estate existing in Thailand but not in foreign countries.
1012

 

Therefore, foreigners were treated just like Thai nationals when it came to determining 

estate value.
1013

 Nevertheless, it remained ambiguous whether properties abroad should 

be considered part of the ‘estate’, as the estate normally denotes property, rights and 

claims of the deceased along with money or property that would be acquired as a result 

of the death.
1014

 The ‘gross value of the estate’ may thus include property in Thailand 

and overseas. 

It can be argued that a person who spends most of his or her life in Thailand, who 

benefits from the Thai government, who owns property in Thailand, and who earns 

income from the resources therein should pay taxes, even if he or she is not a Thai 

national but domiciled in Thailand.
1015

 However, when non-Thai nationals domiciled in 

Thailand have property outside of Thailand and their income has not been generated 

from resources in Thailand, no estate tax should be payable. 

6.2.4.3 Valuation Methods 

Generally, EIT collection first requires a valuation of all properties in order to determine 

the gross value of the estate. The EITA 1933 thus required a valuation of the 

property.
1016

 The valuation for EIT purposes was governed by the general valuation 

rules in s 10, which provided that property value should be determined as set out below. 
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6.2.4.3.1 Property Specified in S 6(a)(b)(c) 

The ‘market value’ at the time of death had to be obtained for property listed in s 

6(a)(b)(c).
1017

 For EIT purposes, property was valued in terms of the price that was 

reasonably expected to be realized at the time of death. S 10 of the EITA 1933 did not 

precisely define the term ‘market value’, but the legal dictionary defines the term as the 

standard price that both a willing seller and buyer could obtain in the market, but not at 

an auction or through compulsion.
1018

 

However, this provision does not specify whether any Thai statutory provisions have 

defined the term ‘market value’. Although there are only three provisions using the term 

‘market value’ in 656,
1019

 1416
1020

 and 1598/4 of the CCC,
1021

 it does not purport to 

define the concept directly. Moreover, there is no single case law in Thailand that 

discusses the concept of market value for tax purposes.  

One might expect the RC to define the term ‘market value’, but unfortunately, the RC 

does not precisely define it. There are, however, two terms—‘value’ and ‘market 

price’—defined by s 91/1 of the RC for specific business tax (SBT). These sections 

almost supply the required definition, as s 91/1 provides that ‘in this Chapter: …(2) 

‘value’ means market prices of a property, a business, a consideration, or any gain … 

(3) ‘market price’ indicates the price of goods or services actually existing at any one 

moment’. Under Thai law, therefore, the meaning of ‘market value’ is the market price 

of property actually existing at any given moment. Nevertheless, one might also rely on 

international valuation practices, as determined by the International Valuation Standards 

(IVS). The IVS defines ‘market value’ as ‘the estimated amount for which an asset 

should exchange on the date of valuation between a willing buyer and a willing seller in 

an arm’s length transaction after proper marketing wherein the parties had each acted 
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knowledgeably, prudently, and without compulsion’.
1022

 This definition should be taken 

into account for any future WTT in Thailand, as aligning with it would allow the 

country to at least meet IVS requirements. 

6.2.4.3.2 Property Specified in S 6(d) 

The property specified in s 6(d) was assessed in accordance with the amount specified 

in the documents relating to each property. Where the amount was disputed, the 

properties were assessed by a court or in accordance with good faith between the 

parties. The same assessment taking place in relation to the property listed in s 7 applied 

to the properties listed in s 6.
1023

 

However, if a juristic act or document was concluded in good faith during the two years 

before the death of the deceased revealing the value, the personal representative and 

appraiser
1024

 could mutually agree to use this figure as a value for assessing the 

property.
1025

 If the administrator or representative objects to or has a different opinion 

on the assessment, or if the director general of the RD or the provincial governor 

disagrees with the assessment jointly determined by the appraiser and administrator or 

the representative, the provisions in the Civil Procedure Law relating to the appointment 

of the arbitration are applied mutatis mutandis.
1026
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 International Valuation Standards Council, ‘Proposed New International Valuation Standards’ (June 

2010) 20 <www.ivsc.org/sites/default/files/ivs_20100610.pdf> assessed 24 June 2015.  
1023
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1024
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the administrator for acknowledgement. If the administrator does not raise an objection within fifteen 

days and the director general of the revenue department or the provincial governor approves the price 

determined by the appraiser, that price is deemed to be the market price.    

 If an agreement in respect of any properties is objected to by the administrator or the 

representative or of which the administrator or the representative has a different opinion on the 

assessment or the price jointly assessed by the appraiser and the administrator or the representative but 

disapproved by the director general of the revenue department or the provincial governor cannot be 

reached, the provisions in the civil procedure law relating to the appointment of the arbitration are applied 

mutatis mutandis.  

              The fees and expenses in regard to the appointment of the arbitration are deducted from the 

estate’.  
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Prior to the adoption of the EITA 1933, the Law Commission of the Thai Parliament 

had noted that the valuation of property could lead to arguments and had recommended 

this conciliatory approach to overcome such problems. The Commission also allowed 

decisions to be challenged on appeal. However, the Director General of Revenue 

Department (DGRD) had to approve decisions in order to guarantee fairness. When no 

agreement could be reached, s 12 required that the dispute be resolved by way of 

arbitration.
1027

 

Because it is not possible to specify the precise price valuation for every property in an 

estate, the law empowered officials to decide on these matters. However, while some 

properties can be easily valued, valuation is not as straightforward for properties where 

no explicit criteria exist to determine the value. For instance, with antique objects, 

paintings and other artistic works, tax collection depends on the honesty and capability 

of the tax officials.
1028

 Indeed, unskilled officials may not be able to determine the 

market value of such object, and leaving these decisions in the hands of officials may 

give rise to corruption. 

6.2.5 Exemptions 

The amount of the Thai EIT not only depends on the aggregate value of property, but 

also on the availability of any exemptions, deductions and reliefs. In this context, an 

exemption is a deduction that is a set amount specified by statute and claimable by 

every taxpayer.
1029 

While the exemption omits certain property entirely from the 

EIT,
1030

 the deduction is an amount that can be subtracted from the net value of the 

property to determine the taxable estate (statutorily called the net value estate)
1031

 on 

which the EIT is levied.  

Under the EITA 1933, the taxpayer was entirely exempted for certain property. These 

exemptions (together with the deductions) were deducted from the net value of the 

property in accordance with ss 10, 11 or 12,
1032

 so that only the ‘taxable estate’ was 

used to calculate EIT. The exemptions in the EITA 1933 related to property that had 
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devolved to the state, political parties, charities or the Red Cross. S 14 of the EITA 1933 

provided the following: 

If it appears the existence of any property which is vested to the state or a 

political party or a charity organization or the Red Cross and the value of 

these properties is included in order to determine the net value of the 

estate, the taxes of the value of such properties shall not be calculated 

and collected. 

The exemptions could be divided into two categories: those related to death and those 

related to lifetime gifts. Full exemptions applied to gifts to (1) the state and Thai 

political parties, and (2) charities and the Red Cross.
1033

 Also exempted were lifetime 

gifts not exceeding 20 GBP, given as a marriage gift or given prior to the entering into 

force of the EITA 1933.
1034

 Hence, every individual could make a lifetime gift of 20 

GBP and give away property as a wedding gift. In other words, every individual was 

allowed a 20 GBP lifetime exemption and a gift on consideration of marriage for estate 

tax purposes.
1035

  

Inheritance tax collection also included the exemptions mentioned above (1) and (2)
1036

, 

but also included the lifetime gift, as provided under s 7 of the EITA 1933.
1037

 

Inheritance tax permitted the same exemptions (1) and (2)
1038

, including those for 

lifetime gifts, as set out in s 7 of the EITA 1933.
1039

 

S 14 of the EITA 1933 thus created a loophole because a deceased person was able to 

give his property to a state agency or charity organization with which he had a personal 

relationship.
1040 Moreover, s 14 did not limit the amount that could be given away, and 

in the future, it is important to analyse what amount should be permitted. Appropriate 

criteria should also be set in order to avoid any arbitrary decisions. It is important to 

consider exemptions that are available in other jurisdictions. This thesis argues that the 

following types of properties should be exempted from the new model of tax on wealth 

transfer. 
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6.2.5.1 Royal Estate 

The EITA 1933 did not exempt the monarch from EIT, but a presumption operated that 

the monarch never died. Aguillon noted the following: 

In accordance with the legal principles of the constitution and the 

principles in the Royal Kingdom of Thailand (s 2 and s 6), the king 

would succeed in continuity and there was a legal presumption that the 

king never died (Le Roi est mort, Vive Le Roi), therefore his royal 

properties devolved from a king to another succeeding king should not 

be the estate according to the Bill on the EITA 1933.
1041

 

Hence, the king’s state as sovereign will not be subject to any tax. The Cabinet at that 

time also agreed that the royal estate devolved to his royal successor, but the exemption 

did not apply when the royal estate devolved to persons other than the royal successor. 

As was discussed in Chapter 5, the Act on Tax Exemption for Crown Property, 1934 

(ATECP 1934) was also promulgated in order to exempt crown property from the 

EIT.
1042

 The Act defines crown property as property or rights that exist or arise in any 

part of the kingdom, property existing before or at the time of the king’s accession to 

the throne, property purchased with the king’s personal money or property acquired 

after the king’s accession to the throne and not granted by the former king.
1043

 

In the future, it has to be considered whether particular criteria should be adopted to 

determine the EIT for the king or to entirely exempt crown property from taxes, as 

currently provided for by the Crown Property Act of 1936 (CPA 1936). At present, 

property that falls within the public domain of the state constitutes crown property and 

is exempt from tax.
1044

 In the new WTT, it is also necessary to determine which types of 

property belonging to the king should be exempted from EIT, a question that will be 

analysed in more detail in Chapter 9. 
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6.2.5.2 Buddhist Monks’ Estates 

Pursuant to the CCC, a Thai Buddhist monk cannot claim an inheritance as a statutory 

heir unless he leaves the monkhood and enforces his claim
1045

 within one year.
1046

 

However, any property that has been acquired by a Buddhist monk during his 

monkhood shall become, upon his death, the property of the temple and monastery
1047

 

such as temple ground
1048

 or ecclesiastical property,
1049

 where he is domiciled, unless he 

has disposed of it during his life or by will.
1050

  

Property transferred to the temple is not considered an estate because it forms part of the 

temple’s ecclesiastical property or the temple ground from the moment the Buddhist 

monk dies. Hence, this property does not fall within the inheritance rules. Also, property 

that belonged to a person before he entered the Buddhist monkhood is not considered 

the property of the monastery, therefore devolving to the statutory heirs or being 

disposed of by the monk as desired.
1051

 Thus, it will be important to consider the 

appropriateness of exempting monks’ property acquired during monkhood from EIT in 

the new WTT, an issue that will also be analysed in more detail in Chapter 9. 

6.2.5.3 Ancient Monuments, Antiques and Art Objects 

The EITA 1933 did not exempt ancient monuments, antiques and art objects.
1052

 

However, the Ancient Monuments, Antiques and National Museums Act of 1961 

provides that any person who acquires a proprietary right to an ancient monument, 

antique or art object by inheritance or will is obliged to notify the director general of the 

fine arts department.
1053

 A natural person thus can possess ancient monuments, antiques 

or art objects and bequeath them to others.
1054

 An issue arises as to whether or not there 

should be a tax exemption for ancient monuments, antiques or art objects and, if so, to 

what extent they should be tax exempt in the new WTT. This issue will be considered in 

more detail in Chapter 9. 
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6.2.5.4 Private Cemeteries and Crematoria 

The EITA 1933 did not provide a tax exemption for private cemeteries and crematoria. 

The Public Cemetery and Crematory Act of 1975 divides cemeteries and crematoria into 

two types: public and private cemeteries and crematoria.
1055

 The term ‘cemetery and 

crematory’ refers to a place for storing, burying or cremating the remains of a clan or 

family or friends of a clan or family.
1056

 As a result, policymakers have to decide if the 

new WTT should provide a tax exemption for these cases, and if so, to what extent. 

The EITA 1933 only contains a few exemptions, and therefore, it will be important to 

consider if more exemptions should be allowed. For instance, exemptions might be 

made for the value of trees planted on the deceased’s land,
1057

 certain allowances paid to 

infants, published books, manuscripts or scientific work donated to academic 

institutions for educational and scientific purposes,
1058

 gifts between spouses or civil 

partners,
1059

 small gifts,
1060

 gifts for national purposes,
1061

 and donations to maintain 

historic buildings.
1062

 The most important exemption for the future WTT in Thailand is 

for agricultural land, as Thai society still heavily depends on agriculture.
1063

 In 

Thailand, most of the poor population (approximately 6.6 million people) live in rural 

areas and work in agriculture, whether in family agricultural businesses or in labour 

services related to agriculture. The majority of poor households either have very little 

land or none at all.
1064

 Thus, it is important that stringent criteria be adopted for 

introducing WTT legislation in Thailand– for instance, agricultural land should only be 

used personally by the family in order to avoid the rich being able to use this tax 

exemption when they do not carry out the work themselves. 

6.2.6 Deductions 

The taxable estate (‘net value of the estate’) was determined after all deductions had 

been made – for instance, for debts incurred prior to death and expenses after death. 
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These deductions were regulated by ss 10, 11 or 12 for the purpose of assessing the 

EIT.
1065

 The following amounts had to be deducted under s 13 of the EITA 1933: the 

debts and charges made before death and the Expenses incurred after death.
1066

 

6.2.6.1 Debts and Charges Made before Death 

All debts incurred prior to death were considered deductions, although s 13 was very 

unclear and ambiguous. Debts were considered deductible, as these obligations 

continued to exist after the deceased’s death.
1067

 The CCC also makes clear that 

creditors are entitled to payment from the estate.
1068

 They may enforce their claims in 

full against the estate.
1069

 Therefore, such debts must be deducted from the value of the 

estate before it can be divided; in the event that this does not happen, creditors can 

pursue the heirs for any outstanding amounts.
1070

 Because it is more burdensome for 

creditors to pursue various heirs, claims are normally pursued against the estate. 

It is also necessary to consider the types of debts and claims that were not deductible
1071

 

under s 13(1) of the EITA 1933 as well as what constituted debts incurred by the 

deceased before his death. The following four types of debt are not deductible:
1072

 

6.2.6.1.1 Debts Released by Will by the Deceased 

Allowing debts to be released by will does not conflict with the two provisions 

contained in the CCC dealing with the release of obligations and providing that the 
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donee can make a gift
1073

 by releasing an obligation.
1074

 This release may result in the 

obligation becoming extinguished.
1075

 S 340 provides that ‘if the creditor declares to the 

debtor an intention to release the obligation, it is extinguished’. To the extent that the 

release of obligations can represent a gift to the donee, it should be taxed in the same 

way as a gift made by the donee during his or her lifetime. It can then be argued that the 

debt released by the deceased’s will is one that should not be allowed as a deduction 

under the EITA 1933, which also considered the release of an obligation through a will 

to be a gift.
1076

 

Under the CCC, the rule governing the juristic act holds that the release, a bilateral 

juristic act, may be made. The creditor may make a declaration of intention to a 

debtor.
1077

 It may also be given in writing, or the document embodying the obligation 

can be surrendered to the debtor or cancelled.
1078

 Clearly, the release of an obligation 

may be made not only by will but by other juristic acts under Thai law. The above 

argument demonstrates the issue as to whether or not a gift should be deductible under 

the EIT, particularly if it is made by releasing an obligation through a juristic act rather 

than by will. Under Thai law, both have been treated as gifts whether made under the 

CCC.
1079

 However, the legal consequences differ. The former takes effect when the 

testator dies, whereas the latter takes effect immediately at the time of the act. In 

particular, a gift (as the release of obligation takes effect upon the death of the donor) is 

governed by the provisions of law concerning inheritance and wills under the CCC.
1080

 

Therefore, neither release should be taxed in the same way. A gift made by granting the 

donee release from an obligation through a juristic act should be deductible. 

6.2.6.1.2 Debts Created by the Deceased for the Purpose of a Gift as Specified in S7 

Under the CCC, an obligation arises from a gift contract whenever the donor 

gratuitously transfers a property of his own to the donee who has accepted the property, 
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failing which it cannot come into existence.
1081

 However, the following conditions are 

not subject to the gift tax: if the value of the acquired property is less than 20 GBP, if it 

was a gift contract made at the donee’s marriage such as ‘sinsod’,
1082

 or if it was made 

before the entering into force of the EITA 1933.
1083

 These obligations are not deductible 

because such gifts are already excluded from the deceased’s property for EIT 

purposes.
1084

 

If a man agreed to give his property (or ‘sinsod’) to the parents of the woman in return 

for the woman agreeing to marry, but he dies before such property (or ‘sinsod’) has 

been given or transferred to the woman’s parents, it is ambiguous as to whether there is 

any deduction allowed for the deceased’s debt. In answering this question, it is 

necessary to consider the statutory provisions in s 7 together with s 13. These provisions 

indicate that the deceased’s debt was created for the purpose of marriage, so it is not 

subject to s 7, exempting it from inclusion in the estate. Thus, a deduction is allowed for 

such debt under s 13(3) and not subject to the exemption in (b). On the contrary, if the 

deceased has made a gift during his or her lifetime, but dies before the obligation has 

been performed, this debt is subject to s 7 and will be included in the estate. This 

situation does not allow a deduction for such debt because it is subject to the exemption 

in (b). 

6.2.6.1.3 Debts without any Other Evidence Except in the Case of Having a Statement 

in the Will 

Under the CCC, it is impossible to enforce an obligation arising from a loan for a sum 

exceeding 40 GBP by action unless there is some written evidence of the loan signed by 

the borrower.
1085

 The question therefore arises as to whether an exception should be 

allowed in respect to obligations arising from a loan that does not exceed 40 GBP and is 

not mentioned in the will but is an enforceable claim. For instance, a pledge is a valid 

contract only when the pledger delivers movable property to the pledgee as security for 

the performance of an obligation.
1086

 The hire of services and work is a valid contract if 
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both parties have orally agreed to it.
1087

 However, the exemption may not be claimed in 

relation to these debts, and it remains undecided whether these debts should also be tax 

deductible. The obligation created by these contracts exists even though they are not 

enforceable by legal action under the CCC; therefore, it is unreasonable that these debts 

will not be allowed as deductions. The counterargument states that only debts 

enforceable against the estate at the time of death can be deducted, and these must be 

approved by a court judgment ruling that the debtor is bound to perform his or her 

obligation. However, it would be costly and time-consuming to obtain such a judgment 

from the court. 

A further question involves why a debt involving only a statement in the will can obtain 

the deduction, while a debt supported by either a statement or written evidence cannot. 

In answering this question, particular provisions require examination. There are four 

forms of will prescribed under the CCC. However, at minimum, a will is required to be 

made in writing and signed by the testator before at least two witnesses present at the 

same time; they then and there must sign their names certifying the testator’s 

signature.
1088

 Other forms may be used, such as a holograph document upon which the 

testator must write with his own hand the whole text of the document, the date and his 

signature.
1089

 Another form involves a public document that the testator must declare to 

the official before at least two other present witnesses with the dispositions he wishes to 

include in the will.
1090

 Finally, a secret document can be used upon which the testator 

must sign his name and produce the closed document before the official.
 1091

 All forms 

of will are required to be made in writing. Thus, if there is only a statement of debt in 

the will, this debt must be accompanied by evidence to qualify as a deduction under s 

13(3)(c) of the EITA 1933. 

6.2.6.1.4 Debts and Claims in Foreign Countries 

A debt evidenced by writing created overseas or a claim established by a final judgment 

in a foreign country is not enforceable in Thailand. This exemption may seek to address 
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difficulties of enforceability when the creditor demands the court for compulsory 

performance in foreign countries. It is obvious that the expenses of compulsory 

performance overseas (such as transportation costs) are greater and more time-

consuming than in Thailand. 

However, to be deductible, these debts and claims must be enforceable against the estate 

of the deceased. It can be argued that if such debts and claims overseas are not allowed 

as deductions on the grounds of enforceability difficulties, such debts and claims, 

together with their expenses of compulsory performance, are no longer to be legal 

obligations of the estate; rather, the decedent’s heirs and beneficiaries assume 

responsibility for them. They shall not be liable for any obligation of the decedent or 

estate incurred before and after the transfer. This lack of liability follows from the fact 

that a ‘deduction for any expenses and claims against the estate, are designed to ensure 

that the tax paid is computed only on the amount of property actually passing to the 

heirs or beneficiaries’.
1092

 Therefore, other property that does not actually pass to them 

should not be taxed. For the above reasons, s 13(3)(d) should allow a deduction for 

debts and claims in foreign countries from the estate of the decedent. It is vital to note 

that the provisions of s 13(3)(d) shall not apply mutatis mutandis to the inheritance tax 

under the EITA 1933. 

6.2.6.1.5 Claims that have been Barred by Prescription
1093

 

Because the debtor is entitled to refuse performance after a certain time has lapsed 

under the CCC S, 13(3)(e) also forbids the deduction of claims that are barred by 

prescription from the decedent’s estate.
1094

 It can be argued that the provision of s 

13(3)(e) is obscure and ambiguous. Although the provision specified that the deduction 

will not be allowed if claims have been barred by prescription, it did not explain when 

the claim is considered to be barred by prescription. This omission raises the question of 

whether claims against the estate in s 13(3)(e) should be exempted from the deduction. 

If so, it is necessary to determine the appropriate lapse of time for the prescription of 

EIT purposes. 
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S 193/29 of the CCC states that the court cannot dismiss a claim if prescription has not 

been pleaded as a defence.
1095

 The converse of this consequence is that if prescription 

has been pleaded as a defence, the case shall be dismissed as a result of the debtor’s 

entitlement to refuse performance under s 193/10. The barring of the claim by 

prescription does not prevent a creditor from enforcing his or her right, and he or she 

does have the right to bring action to the courts. Some argue that the treatment of s 

13(3)(e) in such claims was ‘unfair’ to the creditor, as a creditor of the estate can only 

enforce his or her claim within one year from the date that he learned of the deceased’s 

death.
1096

 

The second question is whether s 13(3)(e) allows an estate tax deduction for the claim 

barred by prescription. It may be suitable for the claim to be determined at the date of 

death for EIT purposes. Although the EITA 1933 did not state when the claim can be 

determined, the date for determining the claim barred by prescription is crucial because 

when prescription occurs, its effect relates back to the day when it began to run.
1097

 As a 

result, the creditor can exercise his right to the claim, which he can obtain for arrears of 

interest from the time when the prescription begins to run, unless prescription has not 

been pleaded as a defence. Both the amounts of such claims and interest accrued are 

deductible from the estate. 

6.2.6.2 Expenses Incurred after Death 

It is important to consider the types of expenses incurred after death such as funeral 

expenses, administration expenses and arbitration expenses, are found in ss 12, 13(2)(3) 

and 16 of the EITA 1933. The following three types of expenses are deductible:  

6.2.6.2.1 Funeral Expenses 

Expenses related to the funeral are deductible in the amount of ten per cent of the 

estate’s net value, but not exceeding 20 GBP.
1098

 The interesting problem to consider is 

the appropriate scope of funeral expenses. This determination should allow the 

deduction of actual expenses, and that deduction should be made in accordance with the 

deceased’s status and actual amount of funeral expenses incurred. 
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The argument can be made that the financial capability and social position of each 

family is different and that any new legislation should revise the figures to set 

appropriate limitations. In Thailand, for example, if a rich family member dies, those 

who remain can afford to hold a luxurious crematory ceremony, whereas a poor family 

may not even be able to afford a coffin.  

The legislation does not define the term ‘funeral expenses,’ although the CCC states 

that the administrator who is appointed by the deceased is responsible for arranging the 

funeral.
1099

 The expenses incurred for the funeral are debts due by the estate in 

accordance with the provision of the CCC.
1100

 The incurred expenses are limited ‘to the 

amount suitable to the social station in life of the deceased’.
1101

 

The legislature therefore has to bear in mind the phrase ‘the amount suitable to the 

social station in life of the deceased’ when enacting new legislation. It is necessary to 

add a similar phrase into a statutory provision concerning funeral expenses with the 

exception that officials should have the power to determine and approve the funeral 

expenses for the deceased. In so determining, the officials may act in accordance with 

practice guidelines that take into account the reasonable costs for cremation or burial. 

These ceremonies or rites differ according to the religious beliefs and cultural practices 

of each family. Cremation for Buddhists
1102

 involves the deceased being burned, while 

Christians will mostly choose to be buried or otherwise interred in a grave. The only 

option for Muslims is burial. Burial costs tend to be higher than cremation costs because 

they require a tombstone, monument, mausoleum or buried lot, as well as reasonable 

costs for future care and upkeep. Burial costs also include transportation to bring the 

deceased to the cemetery or graveyard.
1103

 Clearly, an amount that was previously 

considered reasonable in s 13(2) of the EITA 1933 may not now be sufficient; therefore, 

all funeral expenses paid by the estate during funeral rites as well as additional costs for 

future care and upkeep (in the case of Christians and Muslims) should be deducted in 

the amount actually paid, but not exceeding a specified sum. This specified sum may be 

generally expected to increase with reference to the inflation index. 
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6.2.6.2.2 Administration Expenses 

Reasonable expenses incurred by the administrators
1104

 and fees for the appointments of 

administrators
1105

 were also tax deductible. However, what could be deemed 

‘reasonable expenses’ was unclear, particularly since the wealth of deceased persons 

varied greatly. No other legislation defined the term, except for s 42(1) of the RC, 

which requires a personal representative to honestly spend only what is necessary to 

solely discharge his duties; any excess cannot be deducted.
1106

 An estate administrator is 

not entitled to remuneration out of the estate unless the will or the majority of heirs so 

permit.
1107

 Where the administrator has been authorized to receive remuneration, it shall 

be deducted as a debt from the estate.
1108

 Any new legislation should also permit the 

deduction of reasonable expenses of the administrator from the net value of the estate 

for EIT purposes. 

6.2.6.2.3 Arbitration Expenses 

Fees and expenses that are incurred to pay for arbitration must be deducted from the 

estate. Arbitration expenses had to be incurred whenever no agreement could be reached 

between the representatives or when the DGRD or the provincial governor failed to 

approve a jointly-agreed valuation.
1109

 

To summarize, the provision of EITA 1933 allowed certain deductions and exemptions 

designed to ensure that the amount of property subject to computation for tax payment 

was actually passed to the heirs or beneficiaries. However, one important deduction that 

was absent from the provision was a deduction for casualty losses. In addition, certain 

debts due by the estate shall be paid in accordance with the provisions in chapter II of 

the CCC concerning payment of debts and estate distribution. These issues will be 

further analysed in Chapter 9. 

6.2.7 Computation of the EIT 

Under the EITA 1933, both estate and inheritance taxes shared the same rate of 1-20 per 

cent in the schedules and tax threshold set out below. The amount of the EIT is the 
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taxable estate or taxable inheritance amount multiplied by the applicable rate. Estate and 

inheritance tax separately set out their process for calculating the EIT liability. 

6.2.7.1 Tax Rate 

In general, the EITA 1933 tax rate alters in accordance with the type of tax: estate or 

inheritance. In most cases, the progressive rate will apply. Pursuant to the EITA 1933, 

the estate tax rate according to Tariff 1
1110

 is then applied to the ‘taxable estate’ to arrive 

at the estate tax; meanwhile, the inheritance tax rate according to Tariff 2
1111

 is applied 

to ‘taxable inheritance’ to arrive at the inheritance tax. The tariff and rate of tax can be 

divided as well. 

Appendices 1 and 2 illustrate the separate estate and inheritance tax rate schedules: the 

larger the estate or inheritance, the higher the marginal tax rate. The EITA 1933 

provides for a gradual increase in the highest marginal tax rates of 20 per cent. Thailand 

formerly applied a different progressive rate for the EIT. The rate of the estate tax does 

not depend on the relationship among the relatives but the estate’s net value. 

Conversely, the rate of the inheritance tax depends on the relationship among the 

relatives, the relationship between the de cujus and the beneficiary, and the net value of 

the estate. For example, if the heirs are the parents, spouse and children, only a half tax 

rate shall apply for the inheritance tax payment. In accordance with Tariff II, if the heirs 

are brothers and sisters of full blood, three quarters of the tax rate shall apply for the 

inheritance tax. Ultimately, the inheritance tax rate depends directly on the closeness of 

the relatives; closer relatives will enjoy a lower tax rate. 

The tax rate is very important because it is relevant to the tax base. The determination of 

the tax rate is thus an issue that should be considered from the outset. The tax rate that 

should apply to any case—a progressive, flat or regressive rate—should be considered 

for the future tax on wealth transfer in Thailand.
1112

 Once the tax rates are determined, 

the next problem will be the appropriate percentage rate; if the tax rate is inappropriate 

for the economic and social conditions of the country, it will have an enormous effect 

on Thai people. 
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The UK has implemented a (unified) flat rate of IHT imposed at a rate of 40 per cent for 

chargeable transfers
1113

 on death and 20 per cent for chargeable lifetime transfers.
1114

 

The US has implemented a progressive rate for the FET/FGT) whereby the estate tax 

and gift tax share the same rate schedule
1115

 similar to the EIT. As for Thailand, it is an 

open question whether future taxes on wealth transfer should be subject to a flat or 

progressive rate. This question will be analysed further in Chapter 9. 

6.2.7.2 Tax Threshold 

The EIT threshold (or ‘nil rate band’) is the amount up to which either no estate or no 

inheritance tax had to be paid under the EITA 1933. In other words, whenever the net 

value of the estate or inheritance exceeded this threshold, the progressive 1 to 20 per 

cent EIT was applied to the additional amount. 

The EITA 1933 also introduced the tax threshold (or ‘nil rate band’) as 200 GBP, which 

has been fixed for the EIT. Conversely, in terms of estate tax under the EITA 1933, an 

estate with a net value not exceeding 200 GBP after deductions in accordance with s 

13(1)(2)(3) was exempt from estate tax; by comparison, in accordance with s 

13(1)(2)(3), an estate with a net value exceeding 200 GBP after deductions was subject 

to estate tax only on the excess portion.
1116

 In terms of inheritance tax, an inheritance 

with a net value not exceeding 200 GBP after deductions was exempt from inheritance 

tax in accordance with s 13(1); meanwhile, an inheritance with a net value exceeding 

200 GBP after deductions was subject to inheritance tax only on the excess portion in 

accordance with s 13(1).
1117

 

The amount actually excluded by the applicable the tax threshold (‘nil rate band’) of 

200 GBP effectively reduced the amount of EIT payable, and its amount will not 

currently be appropriate for application in Thailand. In determining the tax threshold 

(‘nil rate band’) for the future WTT in Thailand, the tax authority should take into 

account any indexation factors. The UK/US criteria of utilizing the indexation factors 

will be compared and discussed in more detail in Chapter 9. 

Deciding on an appropriate ‘nil rate band’ is crucial for introducing the WTT in 

Thailand. Indeed, the ‘nil rate band’ was widely criticized by members of the Thai 
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parliament when the EIT Bill was considered in 1932 and 1933. For instance, during the 

People’s Committee, Phraya Sri Visarn explained the rate collected from 2 GBP 

onwards was too low and should be increased. The tax rate to be collected in the future 

remains low and should be increased.
1118

 

Later in October 1932, Phraya Manopakorn Nititada of the House of Representatives 

proposed the nil rate, and the President of the People’s Committee noted, 

If the tax is to be collected … [the] method is to set the tax rate; i.e. a per 

cent threshold of the estate should be set. In my opinion, it is not 

appropriate to collect taxes from a small estate because it has to be 

divided among the heirs. Moreover, each divided legacy is too small. 

Therefore, the rate is set at 50 GBP and the tax shall be collected from 3 

per cent onwards pro rata the amount of the estate. In addition, in my 

point of view, the poor or the recipient of a small amount of the legacy 

would not be in trouble or after the partition; the legacy in a small 

amount will not be subject to the tax payment. These recipients shall be 

subject to a more pro rata tax payment’.
1119

 

At the same time, Mr. Pridi Phanomyong raised the issue of the specification of the tax 

rate in order to convince other members of the House to accept the reasons for the tax 

collection: 

The nil rate band at 50 GBP is appropriate because the tax shall be 

collected from the persons having a large amount such as 20 000 GBP, 

for which the tax shall be paid at 30%. This is not much tax. When 

considering the rate, taxes shall not be collected from those having less 

than 50 GBP.
1120

  

In the next session of the House of Representatives, it was proposed that the Bill on 

wealth transfer, called the Estate and Inheritance Tax Bill BE 2476, be re-

considered,
1121

 particularly the tax rate and s 15. One of the members of the Thai 
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parliament, Khun Niran Don Chai, requested that the threshold amount for the estate be 

reduced from 500 to 200 GBP. He argued,  

In Thailand, there are not many recipients of 200 GBP, and most of them 

are in Bangkok. There are none in the main cities of the upcountry 

provinces. The tax is stipulated in the law because we will take back the 

paid income. However, we do not have enough income for the payment; 

it will become disadvantageous to us in the future.
1122

  

This amendment was supported by another member of the Thai parliament, Khun 

Worasithdarunwej, who also argued, 

The money obtained from the tax collection at the rate of 500 GBP is not 

worthwhile because persons with this amount of money can be found in 

this metropolis, but in the Nong Khai Province, nobody has 500 GBP.
1123

 

When the vote was then cast, most members of the House of Representatives approved 

the amendment and reduced the amount to 200 GBP, resulting in an amendment of the 

provisions. The amendments were completed at the third session, and the Bill was then 

approved.
1124

 It is vital to note that most of the criticisms revolve around what members 

of the House of Representatives prefer in determining and using the tax threshold. This 

figure was not determined with reference to any indexation factors, such as the inflation 

index, retail price index or consumer price index; rather, it was determined using their 

own views which are not universally accepted. It is thus very important that any new 

legislation specifies the tax threshold (‘nil rate band’), which should follow so-called 

international standards by referencing indexation factors. Chapter 9 will further 

investigate the tax threshold issue (‘nil rate band’) and the most suitable approach for 

Thailand’s future WTT.  

6.2.7.3 Computation of EIT 

The EIT was calculated by multiplying the ‘taxable estate’ or ‘taxable inheritance’ with 

the applicable rate set out in Tariff 1 and Tariff 2. First, the total aggregate of the 
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deceased’s properties was determined in accordance with the statutory guidelines,
1125

 

which then constituted the ‘net value of the estate’.
1126

 However, the ‘net value of the 

estate’ was not yet used to calculate estate or inheritance tax; instead, all deductions
1127

 

had to be made and/or exemptions
1128

 had to be applied first. After the deductions had 

been carried out, the ‘taxable estate’
1129

 or ‘taxable inheritance’ was established.
1130

 

Finally, the EIT amount was determined in accordance with the schedules set out in 

Tariff 1 and 2, as further illustrated by the charts below. While the EITA 1933 

exempted properties that devolved to the state or political parties, charities or the Red 

Cross, it nevertheless initially included them for the purpose of determining the ‘net 

value of the estate’. However, the value of the exempted properties should not be 

included under s 14, and the net value of the estate should be calculated after all 

exemptions have been made (See Appendix II). 

6.2.8 Tax Reliefs 

Tax relief was only granted in three particular circumstances: conditions had to be 

satisfied in s 25, s 29 and Tariff 1. Tax reliefs could be sought in respect of the EIT in 

the situations set out below. 

6.2.8.1 Quick Succession 

Similar to IHT, one main type of tax relief under the EIT is a successive charges relief, 

internationally known as quick succession relief (QSR).
1131

 This tax credit
1132

 aims to 

‘alleviate a double charge to IHT which would otherwise arise as the same property 

being taxed twice in a short period of time’.
1133

 The Law Commission of the Thai 

Parliament discussed the Bill and made clear that the successive charges relief in s 25 

aimed to prevent EIT from being paid twice.
1134

 Successive charges relief could be 

sought under the EITA 1933 when there was more than one chargeable occasion within 

a five-year period and could be claimed upon the second chargeable occasion. 
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For EIT purposes, successive charges relief operates by reducing the amount of EIT on 

the second occasion by a sum equal to a percentage of the amount of EIT paid on the 

first chargeable occasion. S 25 of the EITA 1933 set out various applicable percentages 

up to five years from the first chargeable occasion on death and to the second 

chargeable occasion on death: 

If the estate tax … is paid and then within a period of five years 

all or part of these properties shall be subject to the tax payment 

twice, the amount of tax being subject to the payment because of 

the death of the second person may be reduced according to the 

following percentage based upon the director general of the 

revenue department’s or the provincial governor’s consideration 

of the evidence relating thereto: 

80% if the second death occurs within 1 year of the earlier death; 

60% if the second death occurs within 2 years of the earlier death; 

50% if the second death occurs within 3 years of the earlier death; 

40% if the second death occurs within 4 years of the earlier death; 

20% if the second death occurs within 5 years of the earlier death. 

On the second chargeable occasion, relief could be sought for estate tax on immovable 

property, any benefits or rights accruing from commercial and industrial business or 

from any professions acquired as a result of being a partner; however, relief could not 

be sought at the time of the first deceased’s death. This relief effectively reduced the 

amount of estate tax imposed on the second death; however, the percentage varied 

depending on the amount of the tax previously paid and the amount of time that had 

passed since the first death. This amount was determined by the DGRD or the 

provincial governor after considering all evidence.
1135

 Accordingly, the tax payable 

could be reduced by 80, 60, 50, 40 and 20 per cent if the second person died within five 

years of the first.
1136

 No successive charges relief were permitted if the time elapsed 

exceeded five years. Under the EITA 1933, when the value of the properties subject to 

tax for the second deceased differed from the value of the properties upon which tax 

was paid for the first death, the lesser amount was used for tax calculation.
1137
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Although the successive charges relief is only applicable on death, it could be one of the 

most important reliefs available to mitigate the EIT charges for the future tax on wealth 

transfer in Thailand. It is useful in alleviating a double charge on tax as a result of two 

deaths arising within a short period of time. It would be a suitable relief for use in Thai 

society because Thailand has a custom of patrilineal inheritance whereby Thais strongly 

believe in holding on to their property during their lifetime for the next generation. 

Successive charges relief would help Thailand to reduce the effect of tax on wealth 

transfer for families. 

6.2.8.2 Close Relatives  

Although, the ‘close relative’ relief was not set out in any provisions of the EITA 1933, 

it can be found in Tariff 2. ‘Close relative’ relief should certainly not be overlooked 

even though it applied only to death and inheritance purposes. This inheritance tax relief 

was granted to close relatives, namely the deceased’s father, mother, husband, wife, 

child, and brother and sister of full blood, as set out in Tariff 1 and Tariff 2 of the EITA 

1933: 

(a) If the heirs are the parents, spouse and children, only a half of the 

above-stated rate shall apply for the inheritance tax payment. 

(b) If the heirs are the brothers and sisters of full blood, three quarters of 

the above-stated rate shall apply for the inheritance tax. 

The legislation thus adopted the concept of close relatives and distinguished them from 

distant relatives, who had to pay more tax. Pursuant to the CCC, the close relative 

concept is also recognized by the statutory provisions of the CCC, whereby each class 

of statutory heir is entitled to inherit in the following order: (1) descendants; (2) parents; 

(3) brothers and sisters of full blood; (4) brothers and sisters of half-blood; (5) 

grandparents; and (6) uncles and aunts.
1138

 Each class of statutory heir depends upon the 

closeness of the relationship between the de cujus and heirs. The closer relative the 

higher the class of statutory heir under Thai law. Between the classes, so long as there is 

an heir surviving, the heir of the lower class has no right at all to the estate of the 

                                                           
1138
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deceased,
1139

 while between descendants of different degrees, only the children of the de 

cujus are entitled to inherit rather than descendants of lower degree.
1140

 

Nevertheless, the close relatives who could benefit from the relief specified by Tariff II 

of the EITA 1993 do not match CCC provisions. The only close relatives provided in 

Tariff II were parents, spouse, children, and brothers and sisters of full blood, but not 

brothers and sisters of half-blood, grandparents, and uncles and aunts. Even though any 

relative who was not included in Tariff II may not be taken into account as a close 

relative, they share at least the same blood relation to the deceased. However, the 

relationship of such relatives must be in accordance with blood relations without regard 

to legitimacy, except in the case of the surviving spouse. 

The effect of Tariff II is far from clear. To begin with, the use of the word ‘spouse’ is 

somewhat ambiguous as the word ‘surviving’ should be added before the word 

‘spouse’. This clause ultimately begs the question of whether marriage registration shall 

be required under the current Thai law. The EITA 1933 was in force before the date of 

enforcement of Book V and Book VI of the CCC. A legitimate marriage shall be 

effected without regard to registration being made.
1141

 Thus, before the enforcement of 

CCC Book V, if the deceased had several wives, they acquired legal status and were 

jointly entitled to the inheritance of the deceased whether they were the principal wife 

or secondary wives.
1142

 In the new WTT Act, it is thus necessary to introduce the term 

‘surviving spouse’ and the phrase ‘subject to the provisions of Book V of the CCC’. 

6.2.8.3 Tax Instalments 

Under the EITA 1933, it was also possible to pay tax in annual instalments over a 

period of up to eight years in particular circumstances, thus ensuring reduced tax 

burden. S 29 provided the option of paying tax in eight equal annual instalments or 

sixteen equal half-yearly instalments, although four per cent interest had to be paid for 

each year past the due date of the first tax payment.
1143

 The first instalment was due 

twelve months after the death of the deceased. Interest had to be paid together with each 
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instalment. When a property was sold, tax had to be paid upon completion of the sale 

and was otherwise considered outstanding.
1144

 

However, s 29 provided that relief in the form of instalment payments was only 

available for (1) immovable property and (2) when interests or rights were acquired in 

commercial or industrial businesses or professions through partnership.
1145

 A person 

who was liable to pay estate or inheritance tax also had to lodge a written request with 

the DGRD to pay in instalments.
1146

 While no time limit was imposed by the EITA 

1993, the request was supposed to be filed prior to the tax becoming due. 

The Law Commission of the Thai Parliament noted that s 29 was adopted for wealthy 

Thai people who owned land, not foreigners. It was also intended for those who had 

bank deposits or owned stocks and bonds that could easily be converted into money to 

pay taxes.
1147

 Because houses can be sold, it is also necessary to consider whether such 

relief should still be granted and whether officials should also have the power to sell 

properties if taxes remain unpaid. 

6.2.9 Tax Administration 

It is crucial that officials collect and administer estate tax effectively and honestly, 

which requires strong safeguards to prevent corruption.
1148

 Otherwise, the tax 

administration may have loopholes leading to tax evasion. The EITA 1933 provided 

detailed rules for the administration and collection of estate (ss 15–31) and inheritance 

tax (ss 36–42). 

6.2.9.1 Reporting Death and Notifying of Property and Debt 

Under the EITA 1933, EIT administration commenced with a notification that a person 

had died and that the gross value of the estate exceeded or could exceed the tax 

threshold (‘nil-rate band’) of 200 GBP. Certain people were required to notify the 

appraiser of the death, as outlined below.
1149

 

                                                           
1144

 EITA 1933, s 29 para 1. 
1145

 EITA 1933, s 41 provided that ‘ss 27, 28, 29, 30 and 31 shall apply mutatis mutandis to tax 

collection.’    
1146

 EITA 1933, s 29. 
1147

 Office of the Council of State, No. 10/2477 (n 798). 
1148

 Pipatseritham, ‘Estate and Inheritance Tax’ (n 23) 117. 
1149

 EITA 1933, s 3. 
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6.2.9.1.1 Administrator 

The administrator had 15 days to notify the local appraiser of the death in the area 

where the person died. However, when the deceased died abroad, the administrator had 

to notify Thai officials of the death within 15 days of becoming aware of it. A written 

notice thus had to be sent to the local appraiser.
1150

 Any person who had been appointed 

as an administrator had to refuse his or her administratorship or confirm his or her 

inability to act as administrator within thirty days of the deceased’s death. The appraiser 

or heir then had to apply to the court to appoint an administrator if the appraiser was 

notified or had reasonable cause to believe that the value of the ‘gross estate’ exceeded 

the tax threshold (‘nil-rate band’).
1151

 

6.2.9.1.2 Person Possessing the Estate and the Debtor 

Where the administrator failed to act, it became the duty of the person who was in 

possession of the estate to notify the appraiser of the death.
1152

 Those in possession of 

property and debtors to the deceased had to notify the administrator and the appraiser of 

the value of property or debts. They also had to assist the administrator and appraiser in 

discharging their duties.
1153

 In turn, the administrator of the estate had to take all 

necessary steps to identify interested persons and to notify them of any testamentary 

dispositions within a reasonable period.
1154

 

6.2.9.2 Delivery of an Account 

For estate tax, the administrator or person in possession of the estate was required to 

deliver an account of all the deceased’s properties and debts
1155

 to the appraiser
1156

 

pursuant to s 20 of the EITA 1933.
1157

 The account did not have to go back more than 
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 EITA 1933, s 19. 
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six months from the date of death. If the deceased had passed away abroad, the 

administrator had nine months from the deceased’s date of death. A request for 

extension could be filed with the appraiser, but this extension had a one-year 

maximum.
1158

 

When the appraiser suspected that an administrator had filed a false or incomplete 

account, he or she could issue a summons to interrogate the administrator and any 

witnesses. The summons had to be issued within three years from the date of account 

delivery.
1159

 When an appraiser received and registered a completed account,
1160

 the 

value was agreed on with the administrator and then approved by the DGRD or the 

provincial governor.
1161

 For this purpose, the appraiser had to send a copy of the 

account, an evaluation of the account and other supporting documents to the competent 

officials
1162

 for authorization of the value for estate tax purposes.
1163

 Copies of the 

documents
1164

 also had to be delivered to the competent officials, so that they could 

assess the amount payable for inheritance tax purposes.
1165

 

6.2.9.3 Assessment and Collection 

6.2.9.3.1 Notice of determination 

Under the EITA 1933, the appropriate official had to base EITA 1933 determination on 

the account and value supplied by the appraiser.
1166

 Under the EITA 1933, the official 
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1166

 EITA 1933, ss 24 and 39.  

s 24 provided that ‘the competent official shall assess the taxes mainly based on the list and the 

prices received from the appraiser’.  
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subsequently informed the person who was liable for tax how much EIT had to be 

paid.
1167

 

6.2.9.3.2 Payment 

The administrator had to pay EIT and could sell any properties to pay EIT or could use 

them as a guarantee for the taxes owed. When the administrator had no control over the 

properties, the person who enjoyed the benefits of these properties was responsible for 

paying estate tax and inheritance tax.
1168

 The responsible person had to pay the tax to 

the authority within ninety days from receiving a payment notification.
1169

 Any 

foreigner who had to pay inheritance tax
1170

 or who had been appointed as a 

representative
1171

 also had to pay tax and could dispose of property in order to pay 

inheritance tax; they could also use such property as a guarantee for any outstanding tax 

payments.
1172
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 EITA 1933, s 33. 
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6.2.10 Tax Appeal 

The account was delivered to the competent official, who had to determine the EIT and 

issue a notice of determination.
1173

 These decisions could be appealed at the DGRD, and 

appeals of decisions from the DGRD could then be filed at court. 

6.2.10.1 Procedure before the DGRD 

All appeals had to be filed with the DGRD within fifteen days of notification.
1174

 The 

DGRD then held a hearing and reached a decision at the end of the hearing. S 43 

provides, 

Any person liable to pay the estate tax or inheritance tax according to this 

Act who is not satisfactory with the tax assessment of the competent 

official can appeal to the director general of the revenue department 

within fifteen days of the date of receipt of the oral notification of such 

assessment … 

For this appeal system, it is possible to argue that tax assessment appeals should rest 

with special commissioners rather than the DGRD, creating a much fairer and more 

transparent procedure; the commissioners’ decision could be based on a majority rather 

than an individual alone. 

6.2.10.2 Procedure before the Court 

Where the appellant was dissatisfied with the DGRD’s decision, he or she could file an 

appeal with the court within fifteen days of receiving the decision. Nevertheless, the 

person must still pay the requested taxes.
1175

 If the court found that there was 

overwhelming evidence that the appellant should not pay the entire amount, the court 

could permit the appellant to file the appeal, despite not having paid full/partial taxes; 

the court could also require a monetary guarantee.
1176
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However, it is import to note that the DGRD or provincial governor could issue a 

summons
1177

 to interrogate the administrators or any witnesses. The DGRD could also 

order the representative or witnesses to provide books of accounts or other evidence 

within ten days of the summons delivery.
1178

 When there was a failure to comply with 

the summons or no answers were provided, the person could be barred from appealing 

the decisions of the DGRD
1179

 or the court.
1180

 

It may be argued that the fifteen-day time limit for filing an appeal was an excessively 

short and unreasonable time period.
1181

 In comparison to income tax, the appeal against 

the decision of the Commissioner of appeals would be submitted directly to the central 

tax court and the provincial tax courts, and the petition must be filed within thirty days 

of receiving the commissioner’s decision.
1182

 When an appeal goes to the Central Tax 

Court, the procedure is governed by the Act on the Establishment of and Procedure for 

Tax Court of 1985 (AEPTC 1985).
1183

 Next, the appeal against any judgment or order 

of the tax court will be submitted to the Supreme Court within one month of 

pronouncing the judgment or order.
1184

 It is necessary to take into account this juridical 

process when creating the future WTT; therefore, the Central Tax Court should have 

jurisdiction over taxpayer appeals based on tax deficiencies asserted by the 

commissioner. 

6.2.11 Tax Enforcement 

The EITA 1933 set up civil and criminal sanctions to ensure the effective collection of 

tax and to encourage prompt and accurate reporting. Ss 47–51 of the EITA 1933 set out 

two types of penalties: civil penalties in the form of fines and criminal penalties in the 

form of a fine and/or imprisonment. 
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6.2.11.1 Civil Penalties 

In the EITA 1933, civil penalties were not regarded as the principal penalty; rather, such 

penalties were considered an additional consequence. Fines were collected as part of the 

EIT payment if a deficiency procedure was being made. Civil penalties were applied 

differently depending on the circumstances. Firstly, a failure to report a death and a 

failure to notify officials of the value of the property and debts resulted in a fine of up to 

40 GBP,
1185

 save where force majeure applied.
1186

 Secondly, when a personal 

representative prevented or obstructed an official from performing his or her duties,
1187

 

he or she could be fined up to 20 GBP.
1188

 Thirdly, consciously and intentionally failing 

to comply with a summons could cause a person to be fined up to 10 GBP.
1189

 Finally, a 

person could be fined up to 40 GBP for failing to deliver an account, an additional 

account, or notice to the appraiser under s 36, or if he or she failed to specify mandatory 

properties or debts in the account or any additional accounts.
1190

 

It is argued that the civil penalties for deficiency under the EITA 1933 were too light 

and unsuitable for the present context. The maximum fine was limited to 40 GBP, and 

the minimum fine was limited to 10 GBP, both of which are acknowledged as small 

amounts in Thailand today. There are incomparable differences between the inflation 

rates during the period of EITA 1933 enforcement and the present day. In fact, fines 

have rendered the EITA 1933 an ineffective method of tax collection.  

6.2.11.2 Criminal Penalties 

There is only one criminal penalty for a person who intentionally and fraudulently 

attempts to avoid paying the EIT. S 51 states, 

(a) A person … [who] intentionally makes a false statement or gives a 

false statement or answers with a false statement or shows false evidence 

in order to evade taxes under this Act, or (b) A person, with faulty facts, 
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fraudulent, artifice or other similar nature … [who] evades or attempts to 

evade tax under this Act. 

That person shall be subject to imprisonment not exceeding six months 

or a fine not exceeding 40 GBP or both.
1191

 

The penalty provisions in the EITA 1933 should be amended, as they are currently too 

light; strong criminal penalties should be imposed in the future Act, particularly on 

those who evade or attempt to evade the payment of large amounts of tax.  

 

Conclusion 

This chapter has examined the EITA 1933 and its application. We have noted its unclear 

and ambiguous nature, resulting from various political, economic and social conditions 

that changed soon after the Thai Revolution, Khana Ratsadon, in mid-1932. This 

chapter has also discussed the background for the repeal of the Thai Estate and 

Inheritance Act of BE 2487 (1944). 

The structure of the EITA 1933 was outlined in terms of definitions and enforcement. 

This chapter has demonstrated that the EITA 1933 introduced both estate and 

inheritance taxes operating under one system and created heavy tax burdens for 

taxpayers; they had to pay taxes twice from only one single estate and inheritance. This 

issue may partly explain the low tax yield, since taxpayers were provided (on account of 

the heavy tax burden) with strong incentives for evasion. Thus, a future Thai WTT 

system would need to pay particular attention to the tax burden issue. Moreover, there 

are several important concepts requiring clarification and stronger definition. Most of 

them differ from the definitions in other legislation, such as the terms ‘property’, 

‘estate’, ‘tangible movable property’, and ‘market value’. This lack of clarity in 

definitions may leave open a loophole for future EIT avoidance. 

In terms of jurisdictional bases, the EIT was too governed by nationality rather than by 

the residence or domicile status of the person. In the US and UK, taxes are governed by 

combined rules—the residence rule, domicile rule and nationality rule. Meanwhile, 

deductions and exemptions existed under the EITA 1933, but there were few cases 

compared to the WTT in other countries. Moreover, the progressive tax rate and 
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threshold (200 GBP) is too low and will not be appropriate for modern Thailand. There 

was no proper indexation factor used for indexing the EIT threshold in order to meet 

international standards. 

Tax administration appears to have been ineffective and dishonestly administrated by 

officials. This corruption may have allowed tax avoidance. The tax appeals system 

whereby appeals of tax determination went to the DGRD, and from there to the court, 

seems to have lacked transparency. The inefficient system contained no checks and 

balances between the DGRD and the courts. Meanwhile, although there were both civil 

and criminal penalties, they are too light and inappropriate for the present circumstances 

in Thailand. They require revision to render obedience, to maintain the sanctity of the 

EITA 1933 and to prevent EIT avoidance. 

The above problems, which arose from the Act itself or from the background behind its 

repeal, appear to have catalysed the repeal of the EITA 1933. The discussions on the 

EITA 1933 presented in this Chapter provide important context for the issues 

considered in the other Chapters of this thesis. The tax on wealth transfer in the US and 

the UK will be compared to Thailand’s system in Chapter 7 and 8. The discussion on 

the EITA 1933 in this Chapter will also resurface when the Act is further analysed in 

Chapter 9. This analysis will focus on selecting the most suitable elements from other 

tax regimes in order to create a new WTT model for Thailand.  
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CHAPTER SEVEN 

7 Analyses of the US and UK WTT Legislations: General Provisions 

 

Introduction   

The preceding chapter showed how the Estate and Inheritance Tax Act of 1933 (EITA 

1933) operated and explored why it was repealed. The government had formerly 

decided to employ a mixture of estate and inheritance taxes, and the wealth transfer tax 

(WTT) was levied not only on the decedent’s estate and gifts but also on the wealth 

transferred to the donor’s recipients or heirs.  

This tax imposition resulted in taxpayers having a heavy tax burden, in essence paying 

taxes twice. This burden caused taxpayer failure or refusal to pay the tax as well as 

attempts at tax evasion. Many governments have adopted the WTT in different forms 

into their jurisdictions. Some tax the transfer of wealth, as in the case of estate and gift 

tax, while others tax the receipt of wealth as in the case of inheritance tax. Thailand, 

however, should choose only one form to adopt. As discussed in chapter 4, less 

inheritance tax can be collected than estate and gift tax; as a result, the state could not 

produce as much income from the inheritance tax as it could from the estate tax. 

Moreover, the estate and gift tax offers an efficient collection system as it is more 

convenient to collect the estate tax than the inheritance tax. Under the transferor-based 

system, the estate and gift tax is generally considered to be easier to administer because 

it is involved with the probate process,
1192

 and the person with primary tax payment 

liability just files a single return.
1193

 Thus, the administrative and compliance costs are 

relatively low compared to inheritance tax, which requires, for example, a record of all 

lifetime gifts. Under the recipient-based system, however, inheritance tax is unfair 

because it rewards selfish ‘vicious’ behaviour.
1194  

Because nearly all of the Organization for Economic Co-operation and Development 

(OECD) countries levy some kind of a WTT, this thesis considers the available forms of 

WTT, particularly emphasising the transfer of wealth under the jurisdictions of the US 

and UK. Other than the US, only the UK levies ‘pure’ estate taxes; the others have an 
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inheritance tax or a mixture of inheritance and estate taxes.
1195

 Internationally, the UK 

has a particularly long history of taxation in this area.
1196

  

This chapter therefore considers the WTT system structures of the US and the UK in 

detail. The objective is to examine and compare, so as to find suitable aspects to adopt 

into the prospective Thai WTT. This adoption of suitable elements would help resolve 

problems causing the failure of the EITA 1933, as outlined in the preceding chapter. 

Thus, this chapter focuses exclusively on features of both WTT systems. It then focuses 

on issues concerning the main charging provisions and the jurisdictional basis for both 

systems. Next, the chapter examines and compares the availability of measures relieving 

the heavy tax burden of both taxes, such as deductions, exclusions, exemptions and 

credits. It argues that the outcome provides appropriate rules and concepts that will be 

highlighted in this chapter. This information will inform in Chapter 9, which furthers 

the analysis and assessment in order to propose guidelines for drafting legislation on the 

prospective Thai WTT.  

It is, however, important to bear in mind that any provisions of the two tax jurisdictions 

applying to the ‘trust regime’, such as provisions applying to settled property, falls 

outside the scope of this thesis. It would not be appropriate to consider them in this 

chapter because Thailand’s legal system follows a civil law system and does not 

recognise trusts, as described in Chapter 5.  

7.1 Classification of Tax 

Globally, there are a number of different ways to tax property at death. Once Thailand 

decides which WTT should appropriately be imposed on death, it is necessary to choose 

between the transferor-based system or the recipient-based system. If emphasis is placed 

on the transferor, then the possible form of WTT would be an estate tax, ‘which focuses 

on the right to transfer property at death (estate), not the right to receive property at 

death.’
1197

  In 2010, 23 out of 30 OECD countries utilized two possible forms of WTT. 

For example, the US and UK levied taxes on the estate of the deceased (donor), whereas 

some countries taxed the recipients (donees).
1198

 Ireland, a country that follows common 
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law, has a gift tax on lifetime gifts
1199

 and an inheritance tax on inheritances received 

following a death.
1200

 This thesis focuses on the jurisdictions of the US and the UK, 

using their WTT systems as possible models for Thailand.
1201

 

7.1.1 Structural Characteristics of Tax Systems 

It is first necessary to consider the distinct structural features of WTT systems. This 

structural analysis can inform the WTT system proposed by the Thai government, as 

will be discussed further in Chapter 9.  

There are three taxes under the US WTT system. First, there are two transfer taxes – the 

federal estate tax (FET) and the federal gift tax (FGT). The third tax is the federal 

generation-skipping transfer tax (GSTT). The FET and FGT impose a tax on transfers 

made at death and during the deceased’s lifetime. The FET imposes a tax on property 

owned by a decedent at death, while the FGT supplements the FET in order to ensure 

individuals cannot use lifetime gifts to avoid US transfer tax liability. Thus the FGT, 

which was introduced into the US WTT system, is a companion tax
1202

 and 

supplement
1203

 to the FET.
1204

 When a property is passed down to individuals who are 

two or more generations below the donor, the federal estate and gift taxes (FET/FGT) 

can be skipped in the intervening generation.
1205

 Skipping generations enabled many 

taxpayers to dramatically reduce and even eliminate the impact of the FET/FGT.
1206

 The 

GSTT is therefore imposed on generation-skipping transfers (GST) (either in trust or 

outright);
1207

 otherwise, the younger generation of family members could benefit 

economically from the use of trusts because trust assets are not included in their gross 

estates.
1208

 It has been recognised for many years that the FET/FGT can be avoided by 

making transfers that skip one generation or more.
1209

 GST has been perceived by the 
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US Congress as a loophole allowing rich families to avoid the imposition of the FET on 

subsequent generations.
1210

 In the Tax Reform Act of 1976, the US Congress introduced 

a GSTT system into the US WTT system.
1211

 

In contrast, the UK tax on lifetime and testamentary transfers made by individuals 

operates under a single name – the inheritance tax (IHT).
1212

 The tax is a transferor-

based tax (or a donor-based tax) and applies to the person making the transfer of 

value.
1213

  Its effect is to impose a charge on occasions that result in a decrease in a 

transfer of value by actual disposition of property
1214

 or a deliberate omission 

diminishing the value of a person’s estate.
1215

  

US scholars have theoretically recognised the FET/FGT as a ‘dual’ WTT system,
1216

 

while the IHT has been described as a ‘hybrid’ form of taxation within a single 

system.
1217

 In practice, the UK WTT system is not necessarily that different from the 

US WTT system. However, there are some obvious differences in the cultural contexts 

within which the systems currently operate.
1218

 In both tax systems, the tax is charged at 

death and imposed on certain lifetime transfers as a supplement; the basic rules 

governing taxes applicable to lifetime transfers are the same as for transfers on 

death.
1219

  

7.1.2 Relationship between Taxation on Death and Lifetime Transfers 

From the outset, it is important to compare the basic distinction between the structural 

characteristics of the FET/FGT and IHT in terms of how the relationship between the 

taxation of transfer on death and the taxation of lifetime transfers operates.  
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Both FET and FGT were once completely separate and distinct taxes in the US, but they 

became one unified WTT system in 1976.
1220

  By comparison, the IHT was always a 

single tax system from the beginning. With the Tax Reform Act of 1976, the US WTT 

instituted an integrated tax on death and a lifetime transfer (gift) system.
1221

 More 

precisely, both taxable gifts and taxable estates concurrently shared the same 

progressive rate schedule
1222

 as well as the applicable credit amount.
1223

 Unlike the IHT, 

all taxable estates and adjusted taxable gifts were cumulative (individuals’ cumulative 

gifts and bequests).
1224

 Therefore, under a unified tax rule, the FET is computed by 

determining the tax on the aggregate amount of the taxable estate and adjusted taxable 

gifts. Taxable gifts include all made during individuals’ lifetime since December 31st 

1976 when the law took effect, and which are not otherwise included in the gross 

estate.
1225

 The tentative tax on the total amount of any FGT paid since December 31, 

1976
1226

 and unified credit is then subtracted.
1227

 Taxation of the lifetime transfer and 

the taxation on death are calculated by adjusted taxable gifts, which are ‘the platform 

for the taxable estate, setting the starting point for the estate’s run up the rate bracket 

schedule.’
1228

 The transfers are permanently included in the FET base under a unified 

system. It is important to bear in mind the relationship between the two taxes as they are 

considered to be in pari material, thus being construed in the same manner.
1229

  

On the other hand, the UK IHT is a cumulative tax.
1230

 The cumulation principle 

requires that the IHT in the present transfer take account of chargeable transfers already 

made by the transferor.
1231

 All chargeable transfers made during the current and prior 

years are cumulated and generally taxed as transfers on death. However, earlier 

chargeable transfers made by the transferor for more than a period of seven years cease 

to be cumulated.
1232

 At this point, it is important to sum up the distinction between the 

tax on lifetime transfer (gift) and the tax on death under the IHT system. Unlike the US 
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WTT system, there is no integration between the two taxes under the IHT system; 

rather, the UK system is unusual in having no WTT on many lifetime transfers (gifts) 

but tax on death transfers.
1233

 Meanwhile, the US operates a system with integrated 

lifetime transfers (gifts) and transfers on estate tax.  

More precisely, the IHT transfer on death is cumulated with the chargeable lifetime 

transfers
1234

 and potentially exempt transfers (PET),
1235

 which becomes a chargeable 

transfer if the donor dies within seven years of giving the gift,
1236

 while the FET/FGT 

gross-up rule requires that all transfers made during the three-year period ending on the 

date of death are included in the gross estate of the decedent. Those transfers are treated 

as transfers during the lifetime under testamentary circumstances.
1237

 The three-year 

rule aims to prevent FET avoidance by providing substitutes for testamentary 

dispositions.
1238

 

It is worth nothing that there are distinct differences in the rules applied to lifetime 

transfers and transfer on death. In particular, the set of rates, procedures and rules differ 

between the US and UK WTT systems. As mentioned above, the FET/FGT is a ‘dual 

system tax,’ although the US Congress restructured it in the Tax Reform Act of 

1976,
1239

 thus adopting a unified tax structure. The US WTT operates as an integrated 

gift and estate tax system even though the rules have retained the concept of separation 

under the 1976 Act. On the contrary, the IHT is treated as a ‘single tax system’; in 

effect, all chargeable transfers face the same tax rate schedule and procedural rules. 

Nevertheless, there are four basic differences between the rules applied to the 

chargeable lifetime transfer and chargeable transfer on death.
1240

 First, unlike the FEG, 

the IHT flat rate on death is zero or 40 per cent, while half of the rate on death is applied 

to the chargeable lifetime transfer.
1241

 Second, IHT exemptions are divided into three 

categories; some are confined to the transfer on death,
1242

 some are confined to the 
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lifetime transfer
1243

 and some so-called ‘general exemptions’ are available during 

lifetime transfer and during transfer on death.
1244

 Third, there is no need to gross-up on 

death for the simple reason that the benefits eventually distributed out of the estate will 

necessarily be net of IHT; for the same reason, there is no grossing-up of PETs should 

tax become payable. By comparison, the immediately chargeable lifetime transfers must 

be grossed-up to ascertain the loss to the transferor’s estate where the burden of IHT 

falls on the transferor. Fourth, if certain events that have occurred after death will affect 

the IHT charge on death, there will be no effect on lifetime transfers.
1245

  

To sum up, although the IHT and FET/FGT are similar, there are some differences with 

regard to the systems’ tax structures. While the former is operated as a ‘single system,’ 

the latter involves a ‘dual system. Upon close inspection of the structure of both tax 

systems, the IHT rules appear very complicated, while the FET/FGT rules seem more 

comprehensive because its structure combines the FET and FGT under one umbrella or 

system (it does not include the GSTT, which is theoretically not considered a tax within 

the dual WTT system). The dual system, however, seems to be sufficiently simple to 

readily allow understanding and application of the rules. Thailand’s abolished EIT 

system can be described as a ‘hybrid’ form of taxation within a single system like the 

UK: there is no WTT on many lifetime transfers but only tax on death transfers. By the 

same token, the EIT system may also be described as a ‘dual system’ because it 

involved a mixture of estate and inheritance taxes. However, the ‘dual system’ approach 

between Thailand and the US differ because the US counterpart operates as an 

integrated lifetime transfer (gift) and estate tax system. 

It is vital to note that the GSTT applies only to transfers in generation-skipping 

arrangements, which refer to the original transfer in trust. The use of trusts could 

provide economic benefits for multiple generations who are members of substantial 

families with significant resources.
1246

 They can be skipped to shield them from 

FET/FGT liability while enabling the families to control their assets. It should be 

acknowledged that the use of ‘generation-skipping trusts’ has become standard practice 

for wealthy US families accumulating resources.
1247

 The purpose of the GSTT is to 
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prevent such practices. Most provisions governing GST upon which the GSTT can be 

imposed involve the ‘trust system’, whether ‘taxable termination,’
1248

 ‘taxable 

distributions’
1249

 or ‘direct skips’.
1250

 Therefore, the provisions in ss 2601 through 2664 

concerning GSTT application will not be considered in this chapter because it extends 

beyond the scope of this thesis.  

7.2 The Charges to WTT  

This section discusses the US and UK main charging provisions, which impose the 

FET/FGT and IHT, respectively. It also considers the principles governing what 

property has been included or cumulated for the purposes of FET/FGT and IHT.  

Before discussing how such provisions operate, it is helpful to discuss the definition of 

PET under the Inheritance Tax Act of 1984 (IHTA 1984) in the UK. Unlike the 

FET/FGT, the PET regime has been deemed one of the most important developments of 

IHT, introduced for the first time by the Finance Act of 1986. The PET benefits many 

UK taxpayers in terms of IHT planning.
1251

  

Unfortunately, the statutory provisions do not provide the definition of PET in the 

IHTA 1984; nonetheless, s 3A of the Act does imply the required definition. If a 

lifetime transfer of value is to be a PET, it must satisfy the four basic requirements.
1252

 

First, the transfer of value must made by an individual on or after 18 March 1986. 

Second, the legislation must not expressly prohibit a transfer from being a PET.
1253

 

Third, the transfer of value made before 22 March 2006 must be made to a qualifying 
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recipient, such as another individual, an accumulation and maintenance trust, or a 

disabled person’s trust. Fourth, the transfer of value made after 22 March 2006 must 

constitute a ‘gift’ to the qualifying recipient whether another individual, a disabled 

person’s trust or a bereaved minor’s trust at the end of an ‘immediate post death 

interest’.  

It is important to address the advantages of making a PET. McCutcheon has described 

the main advantages of making a PET as follows:
1254

 a PET has no IHT charge when a 

lifetime transfer is made by a transferor.
1255

 If the transferor of the PET survives more 

than seven years after making a PET, the PET becomes a completely exempt transfer. 

Conversely, if the transferor of the PET fails to survive within seven years of making 

PET—a so-called ‘failed PET’, the PET becomes a chargeable transfer because it is lost 

retrospectively (namely, ‘potentially chargeable transfers’).
1256

 IHT charged on such a 

‘failed PET’ can be subject to a potential reduction in the availability of taper relief.
1257

 

7.2.1 Main Charging Provisions 

Our examination of the main charging provisions of the FET/FGT
1258

 and IHT
1259

 starts 

by considering what constitutes a transfer of wealth and a transfer of capital, 

respectively, under the tax systems. Both transactions form the primary basis for the 

taxes. Under the US main charging provisions, a charge to the FET/FGT, an excise tax, 

can arise only if there have been transfers of wealth that occur at death
1260

 or during the 

lifetime.
1261

 The former is measured by determining the ‘gross estate’ of the decedent, 

imposed by the FET on ‘the value of all property to the extent of the interest therein 

owned by the decedent’ at the moment of death.
1262

 The latter is measured by 

determining the ‘gross gift’ made during the calendar year by any resident or non-

resident individual who imposed the FGT on the ‘transfers of property by gift’.
1263

 It is 
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clear that the transactions to which the two taxes apply are accumulated to determine the 

‘gross estate’ and ‘gross gift’. The term ‘gross estate’ and ‘gross gift’ are similar. While 

the term ‘gross estate’ does not appear under the Inland Revenue Code (IRC), the term 

‘gross gift’ does. However, to determine the gross gift and gross estate, it is important to 

ascertain what constitutes a gift and an estate for tax purposes, as will be discussed later 

on. 

On the other hand, the IHT is a cumulative tax on transfers of capital (value), which are 

only chargeable if there is a ‘chargeable transfer’,
1264

 made by an ‘individual’
1265

 who is 

a donor during his lifetime within the seven-year period preceding death.
1266

 This 

transaction is often referred to as a ‘chargeable lifetime transfer’ or CLT. It may also 

occur upon his or her death, often known as ‘chargeable transfer on death’. In other 

words, the IHT charge on the total value transferred by a chargeable lifetime transfer is 

a disposition made by a person resulting in a reduction in the value of the person’s 

estate.
1267

 Accordingly, IHT is charged on those values which are equal to a transfer of 

value which has been made immediately before death.
1268

 This IHT charge on death 

often is referred to as a ‘deeming’ provision.
1269

 It follows from this discussion that in 

determining IHT on death, one should be concerned that a charge on the deceased’s 

property (estate) depends on the aggregate of lifetime transfers, which are transfers of 

value that are immediately chargeable or are only potentially chargeable, ‘failed 

PETs’.
1270

  

As mentioned above, the line between PETs and the immediately chargeable lifetime 

transfer has been drawn. PETs do not give rise to tax straight away and do not enter the 

transferor’s cumulative total of transfers. At that point, they became chargeable as 

lifetime transfers, while the immediately chargeable lifetime transfer enters the 
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transferor’s cumulative total of transfers if its total amount goes over the nil rate 

band.
1271

 Unlike the charge on lifetime transfers, the charge on death is imposed on 

occasion of the transfer on death. There is a transfer of all the property to which the 

deceased was beneficially entitled immediately before death. Such transfer on death is 

cumulated with lifetime chargeable transfers made up to the seven years preceding 

death, including (1) PETs that became chargeable if the transferor died within seven 

years of making them, and (2) an immediately chargeable transfer that does not qualify 

as a PET.
1272

   

In summary, it is necessary at this point to draw a technical distinction between the 

FET/FGT and the IHT concerning the question of how the charges to tax are imposed 

and how taxes are charged. While the FGT is imposed on the transfer of property by 

donor gift rather than on the donee’s receipt of the property, the FET is imposed on ‘the 

value of property’ owned by the decedent at death rather than on the value of property 

received by the heirs and beneficiaries.
1273

 Thus, they are measured by what the donor 

has given away, not by what the donee has received. They are measured by the property 

and property interest the decedent transferred to heirs or beneficiaries, not what the heirs 

and beneficiaries have received. In contrast, the transfer of value is the main concept for 

the IHT, which is effectively defined in s 3(1) as ‘a disposition made by a person (the 

transferor) as a result of which the value of his estate immediately after the disposition 

is less than it would be but for the disposition; and the amount by which it is less is the 

value transferred by the disposition’.
1274

 This definition means that the transferor must 

make a disposition that diminishes his estate. Under the main charging provisions, 

therefore, a transfer of value cannot be made if there is no estate to diminish, and no 

IHT consequence (no charge) can arise. However, it still opens the question of what the 

term ‘disposition’ means precisely. The term ‘disposition’ is not defined by the IHTA 

1984 as it is not a technical word, but an ordinary word.
1275

 It is clearly very broad and 

capable of gathering almost any, if not every, lifetime transfer through which property 

rights pass. It is argued that the disposition also applies to the transfer on death,
1276

 but 

the tax authority does not take this view, asserting that it is confined to lifetime transfers 
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only.
1277

 Finally, it is vital to note that the value transferred is the loss in value to the 

transferor’s estate occasioned by the disposition rather than the value of the property 

disposed, often known as ‘the consequential loss rule’.
1278

  

What is clear here is the line between the two taxes concerning how to measure the 

amount of ‘transfer of property by gift’ and ‘the value of property’ for the FET/FGT or 

‘transfer of value’ for the IHT. While the former is measured by determining the 

amount of the property a transferor has given away and the value of property owned at 

death, the loss to the transferor’s estate is used to measure the latter, and thus the 

chargeable amounts for both tax purposes. It seems advantageous to apply the 

consequential loss rule rather than the one under the FET/FGT because its consequences 

will be fair. For example, the amount spent by the donor is used to measure the transfer 

of property as a gift for FGT purposes regardless of what the donee has received. 

Meanwhile, for the IHT, we can take the following example: if X Ltd has 100% shares, 

and Y owns 51% and Z owns 49% of X’s shares, then Y now gives two shares to Z. 

Consequently, he will have less control of X Ltd. The consequential loss rule applies 

where the loss to the transferor’s estate will be greater than the benefit received by the 

transferee. The difference between the non-controlling 49% holding and the controlling 

51% holding is equal to the value transferred, which diminishes the value of Y’s estate. 

The requirement of the value transferred by the transfer of value is that the diminution is 

arrived at by comparing the value of Y’s estate before the transfer with the value of his 

estate after the transfer,
1279

 not the value of the two shares themselves. Conversely, the 

value of the two shares gifted will be taken into account for the FET/FGT as the transfer 

of property by gift. 

7.2.2 Principles of Inclusion (or Cumulation) 

Interesting questions are raised by the fact that the legislations appear to provide two 

different principles governing what property has been included or cumulated as a ‘gross 

estate’ and ‘gross gift’ for the FET/FGT or a ‘total of chargeable transfer of value,’ 

often known as ‘gross chargeable transfer’ (GCT) for the IHT. The first question 

involves what property or interest is the subject matter providing the tax base and must 

be included in the ‘gross estate’ of the decedent and the ‘gross gift’. In comparison to 
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the IHT, further questions also arise in terms of what property or interest can be 

included in the GCT of the donor and deceased for IHT purposes, as will be seen below.  

7.2.2.1 The Definitions 

Before answering these questions, it will be useful to consider the questions of whether 

there is a substantive difference in the statutory language that defines the terms ‘estate’ 

and ‘property’ under the provisions of both tax systems. In answering this question, it is 

appropriate to start by considering the reason why the notion of an estate is important 

for the purposes of FET/FGT and IHT. The FET is imposed on the ‘taxable estate’ of 

the US citizen or resident (defined as the ‘gross estate’). Therefore, the notion of estate 

is important for the FET because the taxable estate depends on the amount of the ‘gross 

estate’. Likewise, there are applicable rules that demonstrate why the notion of estate is 

important for IHT. Ss 3(1) and 4(1) note that a disposition can give rise to IHT only if it 

causes a reduction in the value of the transferor’s estate, and the transferor’s death is 

treated as having made a transfer of value equal to the value of the deceased’s estate 

immediately before his death.
1280

 

On one hand, the term ‘estate’ is not precisely defined by the IHTA 1984. However, s 

5(1) widely defines the meaning of a ‘person’s estate’ as the aggregate of all the 

property to which a person is beneficially entitled, but does not include an excluded 

property and certain interests in settled property.
1281

 On the other hand, there is no 

single provision defining the word ‘estate’ under the IRC; rather, s 2031 only defines 

the ‘gross estate’ as the value of all property and property transfers, either owned or not 

owned by the decedent at death, which are set forth by ss 2033-2044.  

Similarly, the provisions defining the word ‘property’ cannot be precisely found under 

the IRC and the IHTA 1984. However, the word ‘property’ is widely defined as the 

‘rights and interests of any description, but does not include settlement power.’
1282

 On 

the other hand, the US Senate Report on the 1932 internal revenue revisions state that 

the word ‘property’ should be given a broad interpretation to include ‘every species of 

right or interest protected by law and having an exchangeable value.
1283
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205 
 

For the purposes of both FET/FGT and IHT, the word ‘property’ is broadly defined 

beyond its ordinary meaning. FGT, for example, covers all types of property, real and 

personal, tangible and intangible,
1284

 and also includes contingent interests and 

reversionary interest incapable of being valued.
1285

 Similar to FGT, IHT covers rights 

and interests of any description, but not excluded property that was not part of the estate 

at death. Thus, both terms, ‘estate’ and ‘property’, should be widely defined by law to 

cover all types of property, rights and interest for tax purposes. This criteria would be 

advantageous in preventing taxpayers from avoiding tax by collecting property that falls 

outside the scope of the definition instead.  

7.2.2.2 The Principle of Inclusion 

7.2.2.2.1 Gross Estate 

The beginning point for determining the FET base is the ‘gross estate’ concept, which is 

comprised of the value of all property owned by the decedent at death, which passes to 

someone else by will or intestacy.
1286

 The amount of the gross estate has a direct effect 

on the ‘taxable estate’ because the FET is calculated based on the taxable estate.
1287

 To 

answer the question of which of the decedent’s property interests are includable in the 

gross estate at death, certain statutory provisions under the IRC must be considered 

here. The FET general rule (or ‘principle of inclusion’) governing what property is 

included in a decedent’s estate is initially found in s 2031, which provides that ‘the 

value of the gross estate of the decedent shall be determined by including the value at 

the time of his death of all property, real or personal, tangible or intangible, wherever 

situated’.
1288

 In fact, s 2031 does not attempt to provide exactly what is contained in the 

gross estate, but it only notes the limitation of the ‘gross estate’ definition. In other 

words, s 2031 only defines which property interests are generally included in the gross 

estate, while those property interests are precisely described by s 2033 through 2044. 

These property interests are conceptually known as ‘actual gross estate’
1289

  

                                                           
1284

 IRC (US), s 2511. 
1285

 IRC (US), s 25.2511-1(a). 
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Section s 2033 is the most commonly applicable gross estate inclusion provision in the 

IRC.
1290

 It prescribes ‘gross estate’ inclusion for property interests owned by the 

decedent at death. It provides that ‘the value of the gross estate shall include the value 

of all property to the extent of the interest therein of the decedent at the time of his 

death’.
1291

  Although there is a wide range of property interests that fall within this 

section, ‘not all property passing to the decedent’s heirs and his or her estate will be in 

the gross estate.’
1292

 For example, ‘wrongful death benefits paid directly to the heirs or 

next of kin are included in the gross estate because the decedent did not have an interest 

in that benefit before his death.’
1293

 On the other hand, s 2034 is designed to ensure that 

property transferring to the surviving spouse of the decedent is subject to the FET.
1294

 

This includes property ‘to the extent of any interest therein of the surviving spouse, 

existing at the time of the decedent’s death as a result of dower or courtesy, or by virtue 

of a statute creating an estate in lieu of dower or courtesy’.
1295

 Such property is still 

included even though the decedent has no power to transfer property subject to these 

rights. 

We must also discuss whether the classification of property between the surviving 

spouse and the decedent impacts the basis of property for FET purposes. Under s 2033, 

‘the value of the gross estate includes only the value of all property to the extent of 

interest of the decedent at the time of his or her death’.
1296

 The FET is only imposed on 

the deceased spouse’s one-half share of the community property. The survivor spouse’s 

corresponding community property interest is not included in the gross estate for the 

purposes of FET.
1297

 On the other hand, ‘all separate property of the deceased spouse in 

the community property regime is included in the gross estate.’
1298

 This inclusion 

follows from the operation of state law in that the surviving spouse has acquired his or 

her one-half share of the community property from the deceased spouse; therefore, such 

property interest is not included in the gross estate.
1299

  It is clear that s 2034 does not 

change any results of s 2033 that require the inclusion of a one-half share of the 

spouse’s community property because the community property rights were vested at 
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creation, not at death. The purpose of s 2034 is to focus on the dower-type rights that 

were vested at death.
1300

 

Furthermore, although the concept of the property interests owned by the decedent at 

death is broadly defined, there are specific provisions concerning certain property and 

property interest. Such property and property interest are owned by another individual 

or entity over which the decedent has certain powers, incidents of ownership or other 

rights. These are conceptually known as the ‘artificial gross estate’ under ss 2035 

through 2044.
1301

 Under these provisions, the concept of the ‘gross estate’ is expanded 

to include three categories of gross estate property. First, the gross estate includes 

property over which the decedent had the general power of appointment exercisable 

during life and at death.
1302

 Second, the gross estate encompasses all substantial 

equivalent testamentary transfer of property over which the decedent retained an income 

interest or the right to designate beneficiaries,
1303

 a joint tenancy property
1304

or a life 

insurance policy owned by the decedent.
1305

 Third, a qualified terminable interest 

property
1306

 is also determined as the amount includable in the gross estate for FET 

purposes.  

At this point, it is important to bear in mind why these three categories of property are 

includable in the gross estate. Scholars confirm three main reasons
1307

 when 

investigating inclusion of property in the gross estate. The first reason for inclusion is 

that at death, the deceased all of the property, regardless of location, whether real or 

personal, tangible or intangible.
1308

 The second reason is the right to exercise the power 

to obtain the individual’s property. The decedent could have obtained this property by 

exercising the general power of appointment or transmitted it by will, which is 

includable in the gross estate.
1309

 The third reason is because the decedent dealt with the 

property during his or her lifetime in a testamentary manner addressed in ss 2035 

through 2044.
1310
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7.2.2.2.2 Gross Gift 

In addition to the tax on the transfer of property by gifts, the FGT applies to all 

gratuitous transfer of property made during life,
1311

 known as a ‘gross gift’. In 

calculating FGT due to a transfer of property by gift for a given year, the FGT base 

depends on the ‘gross gifts’ for a given year. Although the IRC does not use the term 

‘gross gift’, the taxable gifts depend upon the amount of the ‘gross gift’ under the basic 

structure for FGT provided by the IRC. For FGT purposes, before determining what 

constitutes a ‘gross gift,’ it is necessary to ascertain the meaning of the term ‘gift, which 

is not defined by the IRC. The definition of ‘gift’ is crucial and should be adequate for 

FGT purposes. It must be a precise definition not only because it will directly affect 

exclusion or inclusion of certain transactions that should be taxed as gifts, but because 

the taxable gifts depend on the amount of the gross gift. Unfortunately, there is no 

statutory definition of ‘gift,’ particularly in the IRC, though it appears to include ‘gross 

estate’. Under common law, a ‘gift occurs when the donor actually or constructively 

delivers the gift property to the donee with donative intent’.
1312

 This donative intent test 

is not sufficient and is still clearly unsuitable for the purposes of the FGT.
1313

 S 2511 

governs what property is included in the gross transfers of property by gift (or gross 

gifts) for FGT purposes, and goes further in providing that the tax imposed on the 

transfer of property by gift in s 2501 shall apply ‘whether the transfer is in trust or 

otherwise, whether the gift is direct or indirect, and whether the property is real or 

personal, tangible or intangible’.
1314

 This definition still does not provide a sufficient 

explanation of gifts.
1315

  

Considering the provision with regard to the gift’s valuation may further assist in 

defining the term. S 2512(b) states that ‘…where property is transferred for less than an 

adequate and full consideration of money or money’s worth, and when the amount by 

which the value of the property exceeds the value of the consideration, it shall be 

deemed a gift…’.
1316

 Although it is difficult to precisely define a gift, it can be 

considered as occurring when the value of the property transferred exceeds the value of 

the consideration (if any) received.
1317

 This definition would provide a closer and more 
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appropriate meaning for FGT purposes of providing a backstop for FET.
1318

 Although 

the IRC does not define the concept of a ‘gift’ for FGT purposes, scholars define a gift 

for FGT purposes as a transfer ‘(1) of a beneficial interest in property, (2) beyond the 

control of the transferor, (3) for less than full and adequate consideration in money or 

money’s worth’. Thus, it should be clear that not all gratitude transfers must be taken 

into account under the FGT system. 

In answering the question of what transfer of property (or property interests) are 

included in the ‘gross gift’ for FGT purposes, it is significant to bear in mind that there 

are three necessary elements for imposing FGT: there must be a ‘transfer’ ‘of property’ 

‘by gift’. The general principle of inclusion for defining the term ‘transfer’ can be found 

in s 2511, which outlines the general composition of property in the ‘gross gift’ 

category for FGT purposes. However, there are several other provisions in Chapter 12 

of the IRC that separately prescribe what types of property transfer exist in certain 

circumstances where the transferor does not have an interest in the property 

transferred,
1319

 where Congress felt a transfer existed,
1320

 or due to the relationship 

between the donor and donee concerning a gift in the community property made by the 

husband and wife to a third party.
1321

  These particular types of property transfers are 

treated as ‘transfers’ by gift which must be included in the ‘gross gift’ for FGT 

purposes, specifically described in s 2514 for the exercise, release, or lapse of power of 

appointment; s 2515 for the payment of GSTT on direct skips; s 2518 for the treatment 

of disclaims; and s 2519 for the disposition of certain life estate interests for which a 

marital deduction applies.
1322

 These sections aim to create a transfer where one may not 
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exist or modify the requirement of ‘transfer’ for determining when the FGT is 

applicable to a transaction.  

7.2.2.3 The Cumulation Principle  

For the purposes of determining the IHT rates that apply to given transfer, it is 

necessary to take into account the total of the values transferred since IHT is a 

cumulative tax.
1323

 The question may arise as to which GCT is cumulated for the 

purposes of determining IHT rates. The general rule governing which property is 

cumulated in such a person’s estate can be found in s 5(1), which describes that such 

estates consist of the aggregate of all property to which the deceased was beneficially 

entitled, certain interests in possession in settled property
1324

 and any gifts with 

reservation of benefit;
1325

 however, it does not take into account any ‘excluded 

property’.
1326

 Precisely what the term ‘property’ means is extremely broad, and is 

defined by s 272 of IHT, which states that it is the ‘rights and interests of any 

description’. This definition includes all types of personal and real property, including, 

amongst other things, money, securities, land, buildings, partnership interests and debts 

owed. However, it does not include rights that cannot be legally enforced.
1327

  

Unlike FGT, under the IHTA 1984, a chargeable lifetime transfer occurs when a donor 

makes a transfer that does not include a lifetime transfer qualifying as a PET or 

exempted transfer;
1328

 this transfer is aggregated with other such transfers over a seven-

year period for IHT purposes. However, McCutcheon referred to three circumstances in 

which tax is charged on lifetime transfers under the IHTA 1984. First, it may be charged 

when a transferor makes a chargeable transfer of value and then survives at least seven 

years. This transfer is referred to as an ‘invulnerable lifetime transfer’. Second, the tax 
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applies when a transferor makes a chargeable transfer of value which and then does not 

survive at least seven years. This transfer is referred to as a ‘vulnerable lifetime 

transfer’.
1329

 Finally, the tax is chargeable when a transferor makes a transfer of value 

which is a PET but fails to survive at least seven years. This transfer is referred to as a 

‘failed PET’.
1330

 

It is interesting to note that the IHT is a cumulative tax,
1331

 and its rates differ according 

to the transfer’s cumulative total. They also differ based on whether the transfer is made 

during the lifetime of the transferor or upon death of the deceased. Strictly speaking, the 

IHT involves the principle of cumulation of all the chargeable transfers made by an 

individual, whereas FET/FGT involves the principle of inclusion. In s 7(1), IHT due on 

the existing transfer has to take account of any prior chargeable transfers made by the 

transferor. This IHT principle shall apply to all chargeable transfers made in the seven-

year period ending with the relevant one. Previous transfers made more than seven years 

prior fall out of the range of cumulation.
1332

 

In summary, in the IHT, many provisions require the inclusion of various types of 

property or property transferred in the ‘gross estate’ for FET/FGT purposes. IHT 

contains only one general principle of cumulation set forth in ss 5(1), together with s 

272 that describes an ‘estate’ as consisting of the aggregate of all ‘property’. Here, 

‘property’ has an extremely broad definition in order to cover as many types of property 

and property transfer as possible. In turn, the FET principle of inclusion broadly defines 

the types of property or property interest covered by FET/FGT in the ‘gross estate’ or 

‘gross gift’, which are found in the general provisions (s 2033 for the ‘gross estate’ and 

s 2511 for the ‘gross gift’). In addition, there are a number of specific provisions 

defining several types of special property or transfers subject to FET, and these require 

separate provisions for inclusion in the ‘gross estate’ specifically described by s 2033 

through 2044. Similarly, several specific provisions of ss 2514 through 2519 set forth 

the principle of inclusion governing and defining the types of property and transfers. 

These properties and transfers are treated as a ‘transfer’ by gift, including the ‘gross 

gift’ for FGT purposes.  
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7.3 Jurisdictional Bases for WTT  

The FET/FGT and IHT have territorial limits, and both the US and UK tax on different 

bases, whether residence (domiciliary) or location (situs) of the property. Therefore, it is 

important to first determine the taxing jurisdiction bases for these two taxes. The extent 

of FET/FGT depends upon nationality/citizenship, and the decedent or donor’s 

residence. It also depends on the location (situs) of the assets. The UK general rules, 

however, differ slightly from the FGT and FET related to situs rules. While the 

jurisdictional bases for FET/FGT are residence or citizenship,
1333

 the IHT depends on 

the domicile of the transferor or deceased.
1334

 Therefore, the base is the location (situs) 

of the assets in the case of a non-UK domiciled person or a non-US resident foreigner. 

The following subsection will consider these provisions as well as the following rules: 

those determining where the property is treated as situated and general law rules 

governing nationality/citizenship, residence, domicile and location (situs) of the assets. 

Before considering these rules, it should be noted that the word ‘location’ and ‘situs’
1335

 

are interchangeable when discussing assets.  

7.3.1 Citizen, Residence and Domiciliary 

The citizen, residence and domiciliary rules for FET purposes appear in s 2001, which 

provides that ‘a tax is hereby imposed on the transfer of the taxable estate of every 

decedent who is a citizen or resident of the United States’.
1336

 This means that a US 

citizen is subject to FET regardless of his residence and regardless of the location of the 

assets.
1337

 Non-citizens who are US residents are taxed in the same manner as US 

citizens. This enforcement follows from the use of the phrase ‘wherever situated’ within 

s 2031 of the IRC, which makes the US a country imposing its FET worldwide. 
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Similarly, FGT applies to all property transferred by the donor who is a citizen or 

resident of the US.
1338

 FGT rules specifically apply to both citizens and residents of the 

US and appear in s 2501, providing that ‘a tax…is hereby imposed for each calendar 

year on the transfer of property by gift during such calendar year by any individual 

resident or non-resident’.  For FGT purposes, s 2511 (a) imposes FGT on transfers of all 

property, regardless of the location of the assets. This imposition follows from the use 

of the phrase ‘…the tax imposed by section 2501 shall apply whether the transfer is in 

trust or otherwise, whether the gift is direct or indirect, and whether the property is real 

or personal, tangible or intangible’.
1339

 For FGT purposes, therefore, the jurisdictional 

bases are citizenship or residence in general.  

On the contrary, nationality/citizenship is of no tax consequence under UK domestic 

law. IHT exposure depends upon the domicile status of the transferor or deceased.
1340

 In 

general, individuals domiciled in the UK are liable for IHT on lifetime gifts and the 

chargeable estate at death, wherever their assets may be situated.
1341

 In the UK, the 

location where the transferor or deceased is domiciled or deemed to be domiciled 

matters little,
1342

 as an IHT charge will arise regardless of the situs of the asset.
1343

 

Unlike IHT, FET/FGT reaches all property owned or transferred by the decedent or 

transferor who is a citizen or resident of the US without regard to its location.
1344

  

Because the UK is a unitary state, under UK general rules, every individual has a 

domicile and only one domicile at one time.
1345

 Therefore, the domicile is in one 

territory and subject to a single system of law.
1346

 Although the US individual is 

domiciled in one US state, such as California, New York, Florida and so on, an 

individual cannot have a domicile in the US
1347

 as a federal state.
1348

 Domicile connotes 

                                                           
1338

 IRC (US), s 2501. 
1339

 IRC (US), s 2511(a). 
1340

 Williams and others (n 918) 36. 
1341

 McCutcheon (n 968) 1131. 
1342

 It is important to note that in certain circumstances under UK general law, a person may be deemed to 

domicile in the UK even when their domicile is outside the UK. The deemed domicile rules are found in s 

267 under the IHTA 1984. 
1343

 Tiley (n 939) 948. 
1344

 IRC (US), s 2031.  
1345

 Ben Lockwood, The Assignment of Powers in Federal and Unitary States (June 2000) 2 

<http://www2.warwick.ac.uk/fac/soc/economics/research/workingpapers/2008/twerp569.pdf.> accessed 

24 June 2015. 
1346

 McCutcheon (n 968) 1132. 
1347

 Ibid. 
1348

 Ram Manikkalingam, A Unitary State, A Federal State or Two Separate States? (Social Scientists 

Association 2003) 2 

<http://www.dialogueadvisorygroup.org/pdf/Unitary,+Federal+or+Separate+States_.pdf.> accessed 24 

June 2015. 



214 
 

a legal relationship between an individual and a territory.
1349

 The question arises as to 

how an individual can be considered as having a domicile in the UK, particularly in 

terms of whether or not an individual domiciled in one of the constituent 

jurisdictions
1350

 can consider this location as his or her permanent home.
 1351

 There are 

three kinds of domicile under general rule:
1352

 domicile of origin
1353

, domicile of 

dependence
1354

 and domicile of choice.
1355

   

However, for the purposes of IHT,
1356

 there are special rules for determining where a 

person is domiciled, particularly the so-called ‘deemed domicile’ rule for IHT 

purposes.
1357

 The rules are found in s 276, which states that longstanding residents who 

own a property, wherever it may be situated, are treated as domiciled in the UK. S 267 

provides
1358

 that an individual can be deemed to be domiciled in the UK
1359

 if the ‘three 

year rule’ and the ‘17 out of 20 rule’ apply, even if he is domiciled in another 

jurisdiction under UK general law. The three-year rule applies when a person is 

domiciled in the UK for the three years immediately preceding the relevant time.
1360

 

The 17 out of 20 rule applies when a person is a UK resident for 17 out of the 20 years 

of assessment, ending with the year of assessment in which the relevant time falls.
1361

 

However, these rules only apply in certain contexts depending on whether it is an 

excluded property or quasi-excluded property, spouse/civil partner exemption, close 

companies, revaluation relief or exit charges.
1362

 However, with regard to FET/FGT 
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assessment ending with the year of assessment in which the relevant time falls….’ 
1359

 McLaughlin and others (n 1269) 7.  
1360
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general rules, a US resident is an individual who has been domiciled in the US.
1363

 As 

per US general law, a non-US citizen is regarded as an FET/FGT resident (domiciliary) 

if he or she is living in the US with the purpose of making it a permanent home.
1364

 The 

term ‘resident’ is extended by the Estate Tax Regulations, in s 20.0-2(b), which 

provides the following: 

A ‘resident’ decedent is a decedent who, at the time of his death, had his 

domicile in the United States…A person acquires a domicile in a place 

by living there, for even a brief period of time, with the definite present 

intention of later removing therefrom. Residence without the requisite 

intention to remain indefinitely will not suffice to constitute domicile, nor 

will intention to charge domicile affect such a charge unless 

accompanied by actual removal. The question of whether the taxable 

estate of a decedent who is not a United States citizen is subject to the 

federal estate tax under section 2001 of the Code depends upon where the 

decedent was domiciled at the date of death.
1365

  

It is clear that if a decedent acquired a domicile in the US, he is a US resident. This 

issue is a factual one
1366

 that is mainly used in determining a domicile. It includes 

questions concerning how long the decedent has lived in the country, whether the 

decedent was physically present in the US at the date of death and whether the decedent 

had a current intention to make the US his home, as demonstrated by home ownership, 

local community ties and living with one's family in the claimed domicile.
1367

 

It is important to observe that the US and UK (as per case law) assign similar meanings 

to domicile: both regard the place a person considers to be his or her permanent home to 

be the domicile.
1368

 Moreover, when a non-citizen, who was domiciled in the US, leaves 

the country, he or she still holds US domicile status even if the person has no plans of 

returning to the US. This status changes, however, if the person obtains domicile in a 

different country.
1369

 Unlike the US, upon abandonment, the UK domicile status 

automatically changes from the person’s domicile of choice to his or her domicile of 
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origin.
1370

 This established rule of domicile is not easy to change and, as opposed to US 

law, it can be changed when a domicile of choice is missing and another has been 

obtained.  

7.3.2 Non-Resident Aliens and Non-Domiciled Individuals 

When ‘non-resident aliens’
1371

 are considered for tax purposes, FET/FGT are only 

applicable to certain properties in the US. In other words, although property located in 

the US is exclusively subject to FET/FGT, not all types of property transferred can be 

subject to FGT. The FET/FGT should be imposed on the existence of property in the 

US because there is no ‘personal’ relationship between the country and the decedent 

with respect to citizenship/nationality, resident or domiciliary.
1372

 For this reason, the 

implementation of FET/FGT rules to the ‘non-resident alien’ is subject to certain types 

of assets located in the US. With regard to FET, the provisions begin by applying FET 

to all property, real or personal, tangible or intangible, including ‘gross estate’.
1373

 The 

general rule provides that the value of the ‘gross estate’ of the decedent who is a non-

resident alien of the US will be part of his ‘gross estate’. The property is situated in the 

US for FET purposes,
1374

 making the non-resident alien’s estate with such property 

subject to tax; FGT is then imposed on them.
1375

 The rule further provides that, with 

respect to a non-resident alien, FET only applies to the transfer of property located in 

the US. These provisions, read together, result in the rule that a non-resident alien is 

taxed only on property situated in the US. 

On the other hand, FGT provisions begin by applying the general rule governing the 

imposition of FGT to all transfers of property by gift during the lifetime of any 

individual, whether resident or non-resident of the US.
1376

 In applying the general rule, 

there is an exception providing that the general rule is not applied to the transfer of 

‘intangible property’ by the US non-resident alien.
1377

 This rule means that a non-

resident alien’s lifetime transfer of ‘intangible property’ is not subject to FGT and 

differs from FET. Conversely, a non-resident alien’s gift transfer of tangible personal 
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property is subject to FGT. Furthermore, the rule concerning the general scope of 

transfer for the imposition of FGT provides that when a non-resident alien makes the 

transfer of property, FGT only applies to the transfer of property situated within the 

US.
1378

 These provisions, read together, give rise to the rule that a non-resident alien is 

taxed on all gift transfers of tangible personal property situated in the US, which shall 

be included in the total number of gifts made during the calendar year as ‘taxable 

gifts’
1379

 for FGT purposes. On the contrary, even if evidence of assets, such as stock 

certificates are physically present in the US or the assets can be signified as an interest 

in US property, such as stock, these cannot be considered ‘taxable gifts’.
1380

 It is 

important to note that for the purposes of FET, rules governing a non-resident alien’s 

property within the US involve extended boundaries of FET applicability compared to 

FGT rules. For instance, FET applicability also applies to shares of stock in US 

domestic corporations located in the US,
1381

 but cannot be extended for FGT.  

In contrast, IHT is also applicable to ‘non-domiciled individuals’ in the UK, but only on 

chargeable UK property.
1382

 The territorial extent of IHT is described with regard to 

property. Overall, the territorial extent is regulated through a general rule that all 

property present in the UK is liable to be taxed. This taxation occurs irrespective of the 

domicile of the person owning the property. IHT is basically a worldwide tax imposed 

on all property, except property which is (a) located outside the UK and (b) whose 

owner is domiciled outside the UK.
1383

 Thus, IHT is applicable if the properties are 

situated in the UK, even if the transferor is not domiciled or deemed to be domiciled. If 

properties are situated outside the UK, it must be treated as excluded property.
1384

  

A distinction needs to be drawn between the jurisdictional bases for IHT and the 

jurisdictional bases for FET/FGT. The IHT depends upon the situs of the property or the 

transferor’s domicile, while the FET/FGT depends on the nationality/citizenship, 

residence, or situs of the assets. The nationality/citizenship base does not exist within 

the IHT system and is of no IHT consequence under English law, whereas the 

consequence of FET/FGT depends very much on the citizenship base. In addition, IHT 
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is imposed on worldwide properties for UK domiciled individuals and on UK-situated 

properties for ‘non-domiciled individuals’. With regard to non-resident aliens, the FET 

is imposed on the transfer of all property situated in the US, similar to its IHT 

counterpart whereby IHT is chargeable on the transfer of all property situated within the 

UK or if the individual is domiciled in the UK. Unlike the FET or IHT, the FGT is 

imposed only on the transfer of tangible property situated in the US.  

Broadly speaking, IHT is chargeable on all property situated in the UK, without regard 

for where the individual who owns the property is domiciled and regardless of 

citizenship/nationality. Meanwhile, FET/FGT is imposed on all property (in the case of 

FET) and on the tangible property (in the case of FGT) of a non-resident alien situated 

in the US. In addition, IHT is chargeable on all of an individual’s property if he or she is 

domiciled in the UK, wherever his or her property may be situated and whatever his or 

her nationality. The FET/FGT is imposed on all of a person’s property who holds US 

citizenship/nationality and/or is a US resident, regardless of the location of the property. 

Clearly, there are differences and similarities between the uses of the jurisdictional base 

in the two tax systems. Even though the FET/FGT and IHT are similar in using the 

location base (situs) for assets, the citizen and resident bases mainly relate to the 

FET/FGT rather than the IHT, which only emphasises the domicile base.  

7.4 The Measures for Reliving WTT Burdens  

In general, the amount of FET/FGT depends not only on the value of the transfer but 

also on the availability of a variety of deductions, exclusions, exemptions and credits. 

Similarly, the amount of IHT is dependent not only on the value of the transfer made (or 

deemed to have been made) by the transferor or the deceased, but also on the 

availability of a variety of exemptions, exclusions and reliefs.
1385

 US/UK legislations 

provide relief from WTT burdens in various ways that together can generally be used to 

reduce the amount of taxes even further. These measures can offer significant WTT 

planning opportunities for taxpayers by reducing and eliminating the WTT. It is 

important to note from the outset that unlike the US, the deduction is of no consequence 

to the amount of IHT.
1386

 This subsection outlines the distinctions that need to be drawn 

between exemptions, deductions, exclusions and credits applicable under the US and 

UK WTT systems.  
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7.4.1 Comparative Definitions within the WTT Systems 

Before considering detailed provisions, it will be helpful to have an initial look at 

terminology related to various tax relief measures in order to make comparisons 

between them. 

7.4.1.1 Deductions versus Exemptions 

The primary difference between a deduction and an exemption consists of the fact that 

the term ‘exemption’ exempts all or part of certain GST from tax, whereas the term 

‘deductions’ usually involves an amount of some qualifying expense.
1387

 The applicable 

deductions, which are either FET or FGT allowable deductions, are subtracted from the 

value of the gross estate or gross gift. These subtractions of the applicable deductions 

consequently yield either the taxable estate
1388

or taxable gift,
1389

 respectively. The 

amount of the taxable estate and taxable gifts will form the tax basis for calculating 

FET/FGT liability.
1390

  

In addition, ‘an exemption is usually a flat amount fixed by the law for every taxpayer, 

whereas deductions may vary from person to person or estate to estate, according to the 

facts in each instance.’
1391

 With regard to FET/FGT, once the amount of the gross 

estate
1392

 and gross gift
1393

 has been determined, there are various applicable tax 

deductions that may be taken in arriving at the taxable estate and gifts, respectively. 

When the taxable estate is determined, the focus shifts to four available deductions: 

certain expenses and debts (or other indebtedness);
1394

 casualty losses during estate 

administration;
1395

 charitable bequests
1396

 and marital bequests.
1397

 However, there are 

only two FGT deductions available in determining the gross gift: the charitable 
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deduction
1398

 and the marital deduction.
1399

 Both closely parallel the equivalent 

deductions in the FET system.  

It is to be noted that the term ‘exemption’ appears only in the GSTT provisions of the 

IRC. It will not be discussed here because it is strictly outside the scope of this thesis; 

however, it does not appear in FET/FGT.
1400

 The exemption is not available in these 

taxes because it operates as a deduction in calculating the taxable estate and gifts; 

therefore, it could involve any number in a taxable period.
1401

 Similarly, the term 

‘exemption’ is also used in IHT as a specified monetary amount that is subtracted from 

the transfer of value, or exempt from the property itself in terms of whole or part of the 

value transferred.
1402

 Moreover, certain types of value or property transfer are exempt, 

and therefore, are not charged IHT. It is generally accepted that ‘a PET is not an exempt 

transfer, but may become one seven years after the gift is made.’
1403

  

The question has arisen as to whether the nil rate band is considered an ‘exempt 

transfer’ in the main type of exemption available in IHT. As Lee argued ‘the nil rate 

band’ is not an exempt transfer since transfers within this band are chargeable transfers, 

albeit taxed at 0 per cent. Accordingly, exemptions and reliefs should be exhausted first 

so that the taxpayer’s nil rate ban retains intact as long as possible’.
1404

 Some argue that 

the nil rate band exemption is invalid because it is an exempt transfer in the main type 

of exemption available in IHT.
1405

 Accordingly, the ‘nil rate band’ is effectively the 

equivalent of the US ‘applicable credit’. Technically, taxable gifts with a cumulative 

value of such sums are chargeable, but the charge is at a nil rate; thus, this value should 

be deemed as a kind of IHT exemption. 

7.4.1.2 Exemptions versus Exclusions 

It is also important to bear in mind from the beginning that although the term 

‘deductions’ also appears in the FET/FGT, only the term ‘exclusions’ can be used in the 

FGT. The taxable gift computed in any calendar year is reduced by only two significant 
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exclusions: annual exclusion
1406

 or educational/medical expenses exclusion.
1407

 The 

annual exclusion currently rests at 14 000 USD and was indexed for inflation in 2014-

15.
1408

  In other words, the first 14 000 USD of a present interest in property transferred 

to a donee is excluded from taxable gifts during the calendar year.
1409

 The 

educational/medical expenses exclusion also allows a tax-free gift of medical and 

tuition expenses.
1410

  

On the contrary, there is no appearance of the term ‘deductions’ in the IHT; one can 

only find exclusion availability in the IHT, commonly referred to as ‘excluded 

property’. With regard to the IHT system, the ‘exclusion’ itself is a transfer of value 

declared to be ‘excluded property,’ thus attracting no IHT charge.
1411

 It is important not 

to confuse exempt property with excluded property, as ‘excluded property’ will not 

form part of a person’s estate for IHT purposes. The application of exemptions depends 

on the recipient of any transfer of value.
1412

 

A further difficulty with the terminology arises, and some of the confusion stems from 

the fact that there are in fact ‘exclusions’ or ‘exemptions’ that apply to FGT. The 

exclusion can only be used on an annual basis, currently referred to as ‘annual 

exclusion,’
1413

 while the exemption can be spread out over a person's entire lifetime, 

commonly referred to as the ‘lifetime exemption’. Prior to the 1976 Tax Reform Act, 

however, the term ‘exemption’ was used to allow every taxpayer a 30 000 USD lifetime 

exemption for FGT purposes and a 60 000 USD lifetime exemption for FET 

purposes.
1414

  It has been argued that ‘an exemption, like a deduction, benefits taxpayers 

in a high marginal tax bracket more than those in lower brackets.
’1415

  Moreover, poorer 

taxpayers cannot afford to take advantage of the separate FGT by making taxable gifts; 

thus, they did not benefit from this exemption like wealthy taxpayers.
1416
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The 1976 Tax Reform Act finally abolished the formerly separate FET and FGT 

exemptions and converted them into a unified credit,
1417

 often referred to as an 

exclusion amount or sometimes referred to as an exemption equivalent. The exclusion 

amount was 5 340 000 USD in 2014
1418

 and will most likely be 5 420 000 USD in 

2015.
1419

 The deduction system was abandoned and a single credit concept was adopted 

by the US Congress to offset the FET and FGT in 1976.
1420

 Consequently, under the 

new unified system, ‘taxpayers are able to make lifetime gifts that exhaust the unified 

credit or only use a part or none of it. The portion not used during the lifetime is 

available for reducing or eliminating FET.’
1421

 

7.4.1.3 FET/FGT Credits and IHT Reliefs 

In fact, exemptions and/or deductions and credits differ primarily in that exemptions 

only reduce the taxable estate and gift, which are the tax bases applied to the rate 

table.
1422

 By comparison, credits are dollar-for-dollar offsets of taxes otherwise 

computed on the taxable estates and gifts, which form the tax bases for calculating 

FET/FGT liability.
1423

 In other words, the qualified credit amount actually reduces the 

total amount of FET/FGT liability dollar-for-dollar. Unlike exemptions and deductions, 

credits constitute the final step in the FET/FGT calculation process. Although the 

unified credit is set out in ss 2010 and 2505, no double benefit can be received by a 

taxpayer.
1424

 There are six applicable credits available in the FET system: a unified FET 

credit,
1425

 a unified FGT credit,
 1426

 the state WTT,
1427

 the FGT paid on pre-1977 

gifts,
1428

 the FET paid on certain prior transfers
1429

 and foreign WTT.
1430

 However, on 

January 1, 2011, unless Congress provides otherwise, the credit provided under s 2011 

was reinstated and the deduction set out in s 2058 will disappear. The credit provided 
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under s 2012 is not necessary for gifts made after January 1, 1977, because the FGT 

paid is subtracted from the tentative tax under s 2001(b).
1431

  

It is clear from the legislation that unified credit or other credits are to be given in order 

to reduce the tentative FET/FGT, provided in ss 2010 through 2015. However, only the 

FGT credit available is applied, which the unified credit is provided in s 2505. Although 

several important credits are allowed against FET/FGT burdens, as determined under s 

2001 and s 2502, respectively, only two applicable credits hold special significance,
1432

 

and the credits determine whether or not the unified credit has the effect of eliminating 

any tax liability for the vast majority of estates and gifts,
1433

 or if a credit for tax on 

prior transfers is applied.
1434

 However, if liability remains after the application of the 

FET credit, the other available credits may importantly reduce the actual amount of FET 

liability.
1435

 The unified credit was introduced as a result of the enactment of the 1976 

Tax Reform Act, which was designed to offset the tax that would otherwise be imposed 

on taxable transfers up to the pre-1976 specified exemption or exclusion amount.
1436

 

Such a unified credit operates within the single cumulative allowance, because to 

effectively provide a single credit against FET/FGT liability, the transfers have to be 

made during lifetime and upon death.
1437

 According to the enactment of the current 

legislation, the equivalent unified credits in the FET/FGT were increased, in stages, 

every year to reach 2 081 800 USD in 2014.
1438

 With regard to the other credits 

constituting the final step in the tax computation process, this change may significantly 

reduce the amount actually due. At this point, the other credits allowed against FET 

liability are provided in ss 2012 through 2015. 

On the other hand, in IHT legislation, there are a number of ‘reliefs’ available. These 

reliefs can be used to reduce or eliminate the amount of tax liability where certain 

conditions are fulfilled, similar to the use of credits in the case of the US.
1439

 It should 

be noted that from the UK perspective, there is a fundamental difference between the 
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reliefs and the exemptions that apply to IHT, and one that can be operated to prevent a 

disposition from being a transfer of value in the first place, a difference that explains 

why there is no charge to IHT. On the other hand, it can be operated to prevent the 

transfer of value from being charged to IHT where there has been a transfer of value.
1440

 

In other words, in the relief case, whether or not the transfer during life or upon death is 

in principle chargeable, its quantum is reduced or eliminated due to the relief. In the 

exemption case, however, those transfers are directly exempt; therefore, it does not give 

rise to IHT burdens under any circumstances.
1441

 With regard to IHT, the legislation 

effectively establishes various forms of exemptions and reliefs. The value transfer and 

property may be declared to be exempt transfers, for example, thus exempting a 

specified monetary amount up to a certain limit or in full, depending on spouse 

domicile.
1442

 Some form of IHT relief exists on a special basis for valuation, by 

reducing the value transferred or by omission from the estate until some later event 

occurs. Other IHT relief takes the form of a reduction in the tax otherwise payable, as 

can be seen in quick succession relief and double taxation credit relief. Here, the value 

transferred must still be cumulated in full and the tax normally payable is ascertained 

before IHT relief can be given. Further, the relief may take different exemption forms 

where transfers of value are exempt from tax liability and aggregation.
1443

 Finally, 

certain dispositions are not considered to be transfers of value.
1444

   

7.4.2 Purpose of the Measures  

As mentioned above, the measures for reducing or eliminating tax liability given by 

WTT legislation in both systems fall into four general categories based on their 

grounds. The deductions, exemptions, exclusions and credits (reliefs) that fall within 

these categories may be justified on various grounds, such as those that are social: 

maintenance of the family, wedding gifts or gifts to charities. Alternatively, they might 

be based on administrative convenience, such as the small gift exemption. Some are 

also based on double-charge prevention (e.g., taper relief). In the case of IHT reliefs, 

property preservation grounds might be cited, such as business and agriculture property 

reliefs. The following grounds should be borne in mind concerning the availability of 

such categories. 
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7.4.2.1 Cultural, Social and National Grounds 

7.4.2.1.1 Marital Deduction or Spouse Exemption  

Under FET and IHT legislation, marital deduction (often known as the spouse 

exemption under the IHT system) is a useful measure for reducing or eliminating 

taxpayer liability in the US and UK WTT systems. Both serve to allow limited or 

unlimited tax-free wealth transfers within the marital unit.
1445

 In the IHT system, the 

most important exemption is the complete exemption of transfers between a spouse or 

civil partner, both of whom are, or both of whom are not, domiciled in the UK;
1446

 this 

exemption applies to both lifetime and death transfers.
1447

 Its counterpart in the 

FET/FGT system applies to transfers of property of any type, whether separate property 

or community property, subject only to two limitations. First, gifts to spouses who are 

not US citizens are not deductible.
1448

 Second, the limitation generally parallels the 

estate non-deductible terminable interest rule, with similar exceptions.
1449

 The 

legislation allows a marital deduction for FET for the value of property passing from the 

decedent to his or her surviving spouse,
1450

 while the FGT marital deduction provides 

an unlimited deduction for lifetime transfers between spouses.
1451

  

On the other hand, in the IHT system, there is a complete exemption for all transfers 

(i.e. lifetime and death) between UK domiciled spouses where the transferor spouse is 

UK domiciled but the transferee spouse is foreign domiciled.
1452

 This exemption is 

restricted to a cumulative total of 55 000 GBP.
1453

 If the spouse is non-domiciled, 

unfortunately, any transfers to this individual are still subject to the 55 000 GBP 

restriction. Following the Civil Partnership Act of 2004, same-sex couples who enter 

into a civil relationship are given parity of tax treatment like married couples.
1454

 A gift 

to a non-UK domiciled spouse under reservation rules may not be protected by the 

spouse;
1455

 that relief and any eventual relief may prove to be chargeable.
1456
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It is important to consider the purposes of the marital deduction and/or spouse 

exemptions for both tax systems. According to the legislative history, when the 

FET/FGT was first enacted, it included no special provisions for transfers between 

spouses. Each individual was taxed separately as the sole owner of the property on his 

or her own transfers, even to each other.
1457

 From 1948 through 1981, ‘the marital 

deduction was generally limited to one-half of the property transferred.’
1458

  This policy 

was originally enacted in 1948, which reflects a policy judgment that spouses should be 

free from unnecessary tax obstacles.
1459

 The marital deduction was originally designed 

to equalise the favourable treatment available to spouses who owned property as 

community property.
1460

 

The primary purpose of the marital deduction is to apply the same tax consequences to 

the transferred community property and the transferred non-community property.
1461

 In 

community property systems, each spouse is considered to own one-half of the 

community property; thus, the surviving spouse receives the other half, regardless of 

who titled the property.
1462

 At death, the propertied spouse has the right to dispose of 

only one-half of the community property.
1463

 In contrast, if the propertied spouse dies 

first, all separate property owned at death is included in the decedent’s estate.
1464

 As for 

the purpose of the spouse exemption in the UK, it aims to encourage people to continue 

to live in their community property or their own homes. There is an exemption for 

transfers between spouses on death, which saves widowers from needing to sell the 

family home to pay IHT.
1465

  

However, the adoption of the unlimited marital deduction in 1981 reflected a purpose 

entirely different from that of the 1948 enactment. In 1981, Congress fully embraced the 

idea that no tax should be imposed until the property leaves the spouses.
1466

 

Consequently, Congress completely eliminated the original 50 per cent ceiling on the 

amount to be deducted for gifts and estates, the result being the present-day unlimited 
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marital deduction for transfers between spouses.
1467

 As explained by the Senate Finance 

Committee (S. Rep. No. 97-144, Economic Recovery Tax Act of 1981, 97th Cong., 1st 

Sess. 127 (1981)), 

[A] husband and wife should be treated as one economic unit for 

purposes of estate and gift taxes, as they generally are for income tax 

purposes. Accordingly, one tax should be imposed on transfers between 

husband and wife.
1468

 

The 1981 marital deduction provisions were based on the policy that inter-spousal 

transfers should not be subject to taxation. These contrasts with the former policy that 

attempted to equalise FET/FGT treatment of non-community property with community 

property.
1469

 After amendments, the policy recognised that spouses were one economic 

unit, regardless of who held the title of the property or who earned the income.
1470

 From 

1982, however, ‘the marital deduction is unlimited in the sense that any qualified 

property passing to the surviving spouse can be deducted up to, and including, the entire 

estate of the decedent. The shift to an unlimited estate tax marital deduction signalled a 

shift in the rationale for the deduction. The unlimited marital deduction permits a 

decedent to pass the entire estate to the surviving spouses free of estate taxes. As for the 

tax-free portion, the marital deduction defers the payment of FET on the portion of the 

estate that remains until the death of the survivor.’
1471

  

7.4.2.1.2 Charity, Housing Associations, National Purposes and Political Parties  

Rules governing both charitable donations and other tax-exempt organisations, such as 

housing associations, national purposes and political parties, are present within both tax 

systems. There are many commonalities between the FET/FGT regarding tax-exempt 

organisation provisions, but there are also significant differences.
1472

 Under the FET 

system, not all interest in the property transferred to the charitable organization at death 

is qualified for the deduction, although an estate can deduct the majority of the 

value.
1473

 It is necessary to determine the taxable estate, including the amount of all 

bequests, legacies, devises, or transfers to a governmental entity for exclusively public 
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or educational purposes, or to a veterans’ organisation, or to corporations, trusts or 

associations organised and operated exclusively for religious, charitable or scientific.
1474

 

However, the FGT qualifies gift transfers for the charitable deductions depending on an 

amount and percentage of the qualified donor’s property.
1475

 Similar to the FET, ‘the 

gift has a generous deduction for contributions to charity,’
1476

 and the deductions are 

unlimited for gifts to a charity under the US FET/FGT.
1477

  

Under the IHT system, exemptions are available for gifts to UK-based charities
1478

 and 

registered housing associations.
1479

 Similar to the FET, gifts to charities are exempt 

without limit. In addition, s 24 states that exempt gifts to qualifying parliamentary 

political parties may be denied if the vesting of the gift is postponed, if it is conditional; 

if it is made for a limited period; or if it could be used for non-charitable purposes. Such 

gifts are exempt without limit from the IHT, whether or not they are gifted during life or 

upon death.
1480

 Exemption gifts to designated bodies for national purposes, e.g., the 

National Gallery, National Museums and the National Trust, are available under the 

IHTA 1984.
1481

  

One must also consider the purposes of charitable deductions and charitable exemptions 

within both tax systems. The primary purpose of FET/FGT charitable deduction is to 

encourage charitable contributions by providing benefits and services to people.
1482

 The 

charitable deduction aims to relieve the need for the government to provide certain 

public services and to promote social welfare without reflecting the net value of the 

decedent’s gratuitous transfers.
1483

 The FET/FGT are imposed only on transactions for 

which the donor has surrendered dominion and control over the property and received 

nothing in return. Transfers to political and charitable organisations are excluded from 

the FGT.
1484
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7.4.2.1.3 Wedding Gifts and Family Maintenance  

Under the both tax systems, there are three exemptions only available for transfers upon 

death. Under the FET/FGT systems, the exclusions provide direct payment of certain 

educational and medical expenses on behalf of an individual, such as tuition to an 

educational provider or training expenses; the exclusion also applies to direct payment 

to any person who provides medical care under s 2503(e). Such a transfer is made to the 

donee, who then remits the funds to the educational institution or medical care provider, 

and is included.
1485

 However, there are significant limitations to both educational and 

medical expenses; only direct payment made by the donor to a medical care provider or 

educational institution.
1486

 In the IHT system, payments for certain family maintenance 

purposes are not regarded as transfers of value to a spouse, or child (of either party) who 

is a minor or in full-time education.
1487

  

7.4.2.1.4 Active Service and Visiting Forces  

Under the IHT system, there is an exemption that is only available on transfer upon 

death during active service.
1488

 This exemption includes property situated in the UK 

belonging to members of visiting forces who are not British citizens or citizens of the 

dependent territories.
1489

 Unlike the IHT, there are no similar measures for reducing or 

eliminating FET/FGT. However, it is noticeable that s 2055 allows an estate to take a 

charitable deduction for the amount of all transfers to veterans organisations. 

7.4.2.1.5 Expenses, Debts and Claims 

In general, certain expenses, debts and claims are allowed
1490

 under FET to operate as 

deductions from the gross estate in arriving at the amount of the taxable estate. S 2053 

provides a deduction for four classes of expenses, debts and claims, including 

reasonable funeral expenses that are actually expended,
1491

 administrative expenses of 

the estate that actually and necessarily incurred
1492

 and claims against the estate. Also 

deductible are the decedent’s debts, which may include unpaid mortgages encumbering 

the property, executor commissions, attorneys, fees, appraiser fees and court costs. 
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These are included in the gross estate, but only if the property is included in the gross 

estate at its full value, without a reduction for the mortgage.
1493

 Furthermore, s 2054 

allows a deduction for casual and theft losses that occur during the settlement of the 

estate. Such deductions for losses are allowed only from those arising from ‘fires, 

storms, shipwrecks, or other casualties, or from theft’ and only to the extent that the 

‘losses are not compensated for by insurance or otherwise’.
1494

 

It is also necessary to consider the purposes of the deductions under ss 2053 and 2054 

of the WTT systems. Broadly speaking, administration of the estate must occur. At the 

time of death, the decedent’s estate must pay for the services provided by the 

accountants and attorneys for the estate. The estate must pay for the executor and 

administrator and decedent debts to creditors (if any). Consequently, these costs of 

transferring property at death can reduce the net value of property passing from the 

decedent to the heirs.
1495

 Therefore, the primary purpose of the deduction is to ensure 

that tax is not imposed on a value that is destroyed either casually or by theft prior to its 

distribution to the heir.
1496

 Thus, it is appropriate to tax only the decedent’s net wealth, 

rather than the decedent’s gross assets, or more precisely, the FET. It is not a tax on the 

decedent’s property but rather a tax on the transfer of that property and should be 

imposed on net transfers rather than on gross transfers.
1497

 The net (value) transfer is 

important for FET calculation because it helps to determine the tax amount in a system 

formulated on the ability-to-pay principle. Whether the FET system is more equitable, 

in the sense of both horizontal and vertical equity essentially depends on the correct 

determination of the taxable base.
1498

 In arriving at the amount of the taxable estate, 

however, the resulting taxable estate calculated for tax purposes must be the amount 

actually transferred to the heirs.
1499

 The deduction of amounts that are no liable to the 

estate of the deceased are not required in all fairness, even though fairness dictates that 

the taxable estate does not include assets unavailable for transfer to the heirs.
1500

 Thus, 

‘expenditures not essential to the proper settlement of the estate, but incurred for the 
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individual benefit of the heirs, legatees or devises’
1501

 are not the administration 

expenditures defined under s 2503.  

7.4.2.2 Administrative Convenience and Exempting Modest Tax Grounds 

7.4.2.2.1 Small Gifts and Annual Exemption or Exclusion 

Under the WTT systems, there is an annual exemption or exclusion available, which 

exempts multiple annual gifts up to a certain amount per donor. It also relieves 

taxpayers of the heavy tax burden of delivering an account of lifetime transfers
1502

 or 

reporting all gift transfers by filing tax returns for any calendar year.
1503

 Most ordinary 

family or holiday transfer exemptions or exclusions only apply to transfers according to 

the FET/FGT and IHT.   

The annual tax exclusions under the FGT system apply automatically to a limited 

amount of gifts made by a US citizen or domiciliary during the calendar year to an 

unlimited number of donees.
1504

  Thus, a taxpayer is liable to pay the FGT if he or she 

made gift transfers in excess of the limited amount. In the IHT system, the legislation 

permits exemptions for two classes of gifts. The first is a small gift in any tax year up to 

250 GBP per donor;
1505

 the second is an annual exemption for lifetime gifts not 

exceeding 3 000 GBP in any tax year.
1506

 There is also an exemption for lifetime gifts 

between 1 000 GBP and 5 000 GBP upon marriage.
1507

  

The purposes of the annual exemptions or exclusions for both tax systems must also be 

considered. The purpose of the FET/FGT annual exclusions is to keep the tax authority 

from setting taxes below the amount of small incidental lifetime gifts or transfers on 

death. It can save taxpayers from a heavy tax burden and from keeping and reporting all 

records of all lifetime transfers to tax authorities, such as small incidental gifts and 

ordinary holiday or family gifts.
1508

 These changes should help to encourage lifetime 

giving, which has been significantly inhibited under the existing structure
1509 and 

administrative convenience grounds for taxpayers and officials. The exclusion was 
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indexed for inflation,
1510

 and under the indexing system set forth in s 2503(b) (2), the 

exclusion amount rested at 1000 USD in 2015.
1511

 The exclusion occupies an important 

position in gift and estate planning. Continued and careful planned use of exclusion 

provisions is a vehicle for transferring substantial amounts to subsequent generations 

without a FGT burden of any kind.
1512

  

7.4.2.2.2 Unified Tax Credits  

There are a number of credits available from charges to the US FET/FGT, but not for 

the IHT counterpart. These credits include the unified FET credit
1513

 or unified FGT 

credit.
1514

 Such credits are referred to as ‘unified’ because they are only available in 

single applicable amounts to each taxpayer and apply to both lifetime transfers and 

transfers at death. Historically, the objective of Congress in adopting a ‘unified credit’ 

was to exempt modest estates from FET/FGT. Congress chose a credit approach rather 

than a deduction approach so that ‘the economic benefit of the credit would be the same 

regardless of the size of the estate.’
1515

  In 1976, when the FET/FGT was unified, 

Congress claimed that ‘the change from a deduction to credit would produce greater 

‘equity’ among taxpayers and that the increased exemption amount was necessary to 

reduce the impact of past inflation’.
1516

  

Under the FET system, every estate is entitled to the ‘applicable credit amount’ set forth 

in s 2010. It is the most significant credit because it effectively exempts modest tax 

liability from FET. Unless the decedent has adjusted taxable gifts under s 2001(b), there 

can be no FET liability so long as the taxable estate does not exceed the applicable 

exclusion amount. Unlike the unified FET credit, the unified FGT credit is not reduced 
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by any credit used to reduce the tax prior to taxable gifts made by the decedent.
1517

 The 

IRC currently states that the FET is to be repealed for deaths after 2009.
1518

 S 901 of the 

Economic Growth and Tax Reconciliation Act of 2001, however, states that on January 

1, 2011, the FET provisions were to be restored to their pre-existing form prior to the 

2001 Act. If this ‘sunset’ provision is not eliminated by Congress, the FET unified 

credit will be restored to the amount of 345 800 USD—the tax on a 1 000 000 USD 

taxable estate.
1519

  

7.4.2.3 Property Preservation Grounds 

In the case of the IHT system, there are two main areas of relief available to particular 

property. These areas of relief exist because it is desirable for the property to be 

preserved from the charge to IHT, not sold to pay the tax Bill.
1520

 Two of the most 

important reliefs available to mitigate IHT charges are ‘business property relief’ and 

‘agricultural property relief’. These reliefs are commonly referred to as BPR and APR, 

respectively. These two measures for the IHT, however, are not available in the 

FET/FGT system. Another (property) relief is the woodland relief and the heritage 

property relief, which are examined in more detail below. Therefore, this sub-section is 

only concerned with these reliefs, which are compared and discussed below.  

7.4.2.3.1 Business Property and Agriculture Property Reliefs  

BPR
1521

 and APR
1522

 are amongst the most significant reliefs from IHT charge, and they 

have attracted much attention from tax planners. Whether ‘business property’ or 

‘agricultural property’, these reliefs are available for transfers of the value of specified 

assets during the lifetime and upon death. They are also available for transfers into and 

out of settlements. Similar to APR, BPR is given as a percentage reduction in the value 

transferred before grossing up and before deducting annual relief.
1523

 Dependent on 

meeting certain criteria, the value of business property transferred is reduced by either 
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50 per cent or 100 per cent when computing the tax exposure on a gift or a decedent’s 

estate.
1524

 The qualified agricultural property transferred is a deduction of 50 per cent or 

30 per cent of its value.
1525

 This deduction can substantially reduce or even eliminate 

the IHT charge where, for example, business assets are left to a chargeable beneficiary 

and the balance of the estate is left to a spouse.
1526

 Although agricultural property may 

well qualify for business property relief, it is not possible to obtain both reliefs.
1527

 

The distinction being made between APR and BPR is that BPR applies irrespective of 

the location of the property, while APR only applies to property situated in the UK.
1528

 

On a transfer of property, it is possible for APR to apply to a portion of the transfer, 

with BRP applying where APR was inapplicable. The importance of BRP and ARP lies 

in the quantum of the reliefs.
1529

 In the case of BRP, the percentage of relief is either 50 

per cent or 100 per cent (depending upon the type of property) of the value of the 

business property transferred; in the case of ARP, the percentage of relief is 100 per 

cent of the value of the agricultural property transferred. If the level of relief (whether 

BRP or ARP) applied is 100 per cent, then the transfer is effectively not subject to 

IHT.
1530

 

7.4.2.3.2 Woodland Relief  

As mentioned previously, woodlands can qualify for agricultural property relief.
1531

 The 

woodland relief applies to land upon which trees or underwood grows. This land must 

be in the UK, but is not agricultural property.
1532

 The owner must be beneficially 

entitled to the land for five years before the deceased’s death or for a shorter period 

where the land was acquired other than for consideration of money or the money’s 

worth by gift or inheritance.
1533

 An election must mainly be made within two years of 
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the death.
1534

 The relief is made upon death and does not extend to IHT in terms of the 

land upon which the trees are growing.
1535

  

7.4.2.3.3 Heritage Property Exemption 

It is possible to obtain a conditional exemption from IHT for transfers of national 

heritage property and maintenance funds set up to fund the upkeep of such property.
1536

 

Heritage property is a ‘conditional exemption’ that may be exempt from IHT where 

certain conditions are satisfied.
1537

 Under these provisions, the Board of Inland Revenue 

is empowered to approve the specified properties.
1538

 It is necessary for the transferee to 

provide that the property will be properly maintained, and reasonable access will be 

given to the public; movable property must be kept permanently in the UK.
1539

 A 

chargeable event occurs upon the breach of an undertaking or upon disposal of the 

property,
1540

 which gives rise to a recalculation of the transferor’s IHT cumulative 

total.
1541

  

7.4.2.4 Double Tax Prevention Grounds  

In the WTT system, the credits (or reliefs) measures for eliminating tax liability may be 

justified on the grounds of preventing double taxes or repeated taxes. This special 

ground applies to various purposes and prevents a person being charged WTT twice on 

the same property in different circumstances. It may apply where the event or transfer 

occurred, or reduce the impact of taxation on separate transfers of the same property 

within a short period of time (taper relief). It may also prevent double taxation when a 

foreign WTT was taxed on the same property as IHT or FET/FGT. This sub-section is 

concerned with three vital credits (or reliefs): UK taper relief (or US credit for gifts 

made prior to 1977), quick succession relief (or credit) and foreign death credit (or 

double taxation relief).  
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7.4.2.4.1 Taper Relief  

Both tax systems seek to prevent double taxes, permitting a relief (or credit) for WTT 

due on lifetime or gift transfers that were also included in the GCT or the decedent’s 

gross estate. There is a gradual reduction in the amount of IHT due on all PETs and 

chargeable lifetime transfers made within seven years before death.
1542

  Such transfers 

may be subject to what is known as taper relief, thereby reducing potential IHT 

charges.
1543

 Similar to UK relief, US credit for FGT is allowed in very limited 

circumstances because it applies only to a gift included in the decedent’s gross 

estate,
1544

 and then only to FGT paid for a gift prior to 1977.
1545

 Because credits are 

fully provided under the 1976 unified WTT system, they are inapplicable to gifts made 

after 1976.
1546

 Thus, the reduction of the tentative FET by the FGT payable
 

accomplishes the same result.
1547  

7.4.2.4.2 Quick Succession Relief or Credit 

If the decedent has received property from a person whose estate paid FET on the 

transfer of the property to the decedent, the deaths of members of successive 

generations within a short time could have devastating tax consequences for a family. 

For example, if the daughter dies within three years of the father, the entirety of the FET 

paid by the father’s estate can be credited against the tax that would otherwise be 

imposed upon the daughter’s death. Without relief, the family’s resources would be 

reduced dramatically within a short time.
1548

 Both WTT systems have responded to such 

circumstances by adopting provisions of relief and credit for tax on prior transfers. The 

primary purpose of this relief or credit is to relieve the IHT and FET burden of the 

estate for successive generations or the transferor who died within a relatively short 

period of time.
1549

 More precisely, it diminishes ‘the impact of taxation on separate 

transfers of the same property
 
within a short time frame.’

1550
 If, for example, the 

decedent died within certain specified years before the prior transferor’s death, or if the 

prior transferor died within specified years after the decedent’s death, a credit or relief is 
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allowed to relieve the tax burden. However, ‘there is no requirement of family or other 

relationship between the two decedents.’
1551

 Although the purpose of these reliefs and 

credits are simple, the applications are rather complicated. 

This credit and relief are enacted to protect against repeated estate taxation, in quick 

succession, of property passing from one decedent to another. It is subject to important 

limitations related to both the former decedent’s estate and the latter decedent’s 

estate.
1552

 The amount of the FET credit and IHT relief not only relies on the length of 

time between the death of the transferor and the deceased but also on the amount of IHT 

or FET paid by transferor.
1553

 With regards to the FET system, s 2013 allows credit for 

FET that was paid on a prior transfer of property to the decedent if the property was 

transferred by transferor who died within ten years after the decedent.
1554

 With regards 

to the IHT system, s 141 provides relief against charges to IHT where there was more 

than one chargeable transfer within a five year period.
1555

 This IHT relief is often called 

‘quick succession relief’ and is available in two particular circumstances: (1) where the 

value of a person’s estate has been increased by a chargeable transfer within 5 years of 

his or her death or a lifetime transfer of the settled property in which the transferor had 

an interest in possession, and (2) where the first transfer was made with reference to the 

value of the same settled property, either in the making of the settlement or on a 

subsequent transfer. The relief is calculated as a percentage reduction in IHT payable on 

the first transfer to the extent that the transferor’s estate was increased by that transfer. 

The calculated amount is allowed as a deduction against IHT due on the later 

transfer.
1556

 

7.4.2.4.3 Foreign Death Credit or Double Taxation Relief 

In both WTT systems, taxes are imposed on all property, on citizens and residents or 

domiciles regardless of their location; the location of the property is irrelevant for the 

purposes of imposing WTT in such circumstances. Hence, double taxation could occur 

where the transferor is liable to tax charges on the same properties in two jurisdictions. 

Property located outside the jurisdictions, whether in the US or the UK, will frequently 
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be subject to double taxation. For example, FET might be paid to a foreign country for 

property owned by the decedent and included in the decedent’s gross estate for FET 

purposes,
1557

 a form of double taxation. To avoid these circumstances, ‘double taxation 

relief’
1558

 or ‘foreign death credit’
1559

 is available in both systems. The foreign death 

credit allows for foreign WTT to be paid if the property located in that country is also 

subject to FET/FGT.
1560

  

The question also arises as to the purposes of ‘double taxation relief’ or ‘foreign death 

credit’ under the WTT systems. Ultimately, these reliefs seek to avoid the harshness of 

double taxation. In other words, they are designed to mitigate the effects of double 

taxation
1561

 that may also be provided for by a double tax treaty with the foreign 

country. It is vital to note that the estate of the decedent will be allowed either credit 

relief under the treaty or the s 2014 credit, but not both.
1562

 If foreign WTT was charged 

on the same property, it will also be chargeable to IHT, and the available relief may be 

allowed under the unilateral double tax relief provision in the UK legislation
1563

 or 

based on the specific terms of a double tax agreement between the UK and that 

country.
1564

  

In addition, a limited FET credit was available that required the WTT to be paid in any 

state in the US (or territory or the District of Columbia).
1565

 Such WTT was often called 

a ‘pickup tax’
1566

 because its purpose was to preserve for the state a portion of the taxes 

that would otherwise go to the federal government.
1567

 Unlike the federation states of 

the US, which have separate levels of tax authority that impose WTT within their tax 

systems, Thailand is a unitary state that imposes its own taxes as one single system. 

Therefore, a credit will not benefit Thailand and is beyond the scope of this research.  

In summary, Thailand’s future WTT should include measures for reducing or 

eliminating the heavy tax burden in order to avoid certain difficulties. These measures 

should be cautiously selected from the two compared tax systems in order to design an 
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appropriate WTT for Thailand. Of course, it will be important to determine whether or 

not these measures would be suitable in Thailand due to differences in political, social 

and economic contexts, as discussed in Chapter 4. Certainly, not all measures available 

in the western WTT will suit Thailand. Agriculture property reliefs tend to be the most 

suitable because Thai society can indeed be considered an agrarian society. A further 

measure may be necessary for quick succession relief or credit so long as the WTT will 

not destroy the custom of patrilineal inheritance of the Thai people who customarily 

pass on all properties to their children and grandchildren. These issues will continue to 

be discussed and analysed in Chapter 9. 

 

Conclusion  

As discussed in Chapter 6, the provisions of the EITA 1933 were unclear and failed to 

integrate factors important to the Thai context. In addition, the problematic use of the 

system itself caused a heavy tax burden for taxpayers. This chapter has accordingly 

examined the distinct differences between the FET/FGT and IHT systems in order to 

ascertain appropriate criteria and structural characteristics for adoption in the 

prospective Thai WTT. These criteria should be compatible with Thailand’s culture, 

religions, politics and economics. Although there are some differences and similarities 

between the FET/FGT and IHT, both systems share the same objectives: imposing taxes 

on wealth transfer of deceased individuals or donors under a transferor-based system; 

the IHT is operated as a ‘single system’, while the FET/FGT is operated as a ‘dual 

system’.  

Although the charges to both the FET/FGT and the IHT are similarly imposed on 

transfers of (value) property, they differ in terms of the details. The FET/FGT is 

measured by what the decedent or donor transferred to the heirs (beneficiaries) or 

donees, whereas the IHT is measured by reference to the loss to the transferor’s estate, 

the so-called ‘consequential loss rule’. The use of this rule, however, seems to be 

advantageous in measuring transfers of (value) property because its consequence will be 

fairer than that under the FET/FGT.  

Unlike the FET/FGT, the PET regime, which has been deemed one of the most 

important developments in IHT code, is used under its main charging provisions. This 

aspect partly causes the US WTT system to differ from its UK counterpart. The main 
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advantage of a PET is the assumption that it will prove to be an exempt transfer when a 

lifetime transfer made by a transferor results in no IHT. If the transferor of the PET 

survives more than seven years of making PET, the PET becomes a completely exempt 

transfer. Consequently, not only would it be very helpful for taxpayers in WTT planning 

purposes, but it would also be helpful in decreasing the overwhelming duties of tax 

officials. Although many types of lifetime transfers are made in a seven-year period, 

most of them are qualified as PETs. Conversely, non-PET will usually be immediately 

chargeable to IHT, and the donor must deliver an account of non-PET though Her 

Majesty’s Revenue and Customs (HMRC). As a result, tax officials may face 

unnecessary administrative work.  

Under the principles of inclusion (or cumulation), although the term ‘estate’ and 

‘property’ are not precisely defined in either tax system, they should be broadly defined 

to cover all types of property, rights and interest for tax purposes. It would be 

advantageous to prevent taxpayers from avoiding tax by instead collecting on property 

that falls outside the scope of the definition. While the UK cumulation principle 

attempts to describe an ‘estate’ as consisting of the aggregate of all ‘property’, 

‘property’ has an extremely broad definition in order to cover all types of property and 

property transfer. The US inclusion principle also broadly defines what types of 

property or property interest FET/FGT covers in the ‘gross estate’ or ‘gross gift’.  

With regards to the taxing jurisdictions, there are differences and similarities between 

the uses of jurisdictional bases. They similarly use the base of the assets location (situs). 

While nationality/citizenship is the focus for FET/FGT purposes, it is of no tax 

consequence under UK general law. The domicile is only emphasised as a jurisdictional 

base of IHT, whereas the resident base is a taxing jurisdiction for the US. However, it 

seems that most Thai tax officials are more familiar with taxing jurisdictions based on 

the resident rule rather than the domicile rule.  

Finally, the deductions, exemptions, exclusions and credits (reliefs) for both WTT 

systems, which fall within different categories, may be justified on the following 

grounds: social, administrative convenience, double charge prevention and property 

preservation. However, policymakers should consider which measures should be 

selected for adoption into the prospective Thai WTT based on Thailand’s unique 

political, economic, cultural and religious context.  



241 
 

It is important to bear in mind that all criteria for both the FET/FGT and IHT are 

expected to be helpful in closing the loopholes of the former Thai WTT legislation. 

These changes should also remove as many current difficulties as possible. The most 

suitable criteria for adoption into the new Thai WTT must be considered. However, this 

chapter is only the first part of the comparative studies for both WTT systems. This 

discussion will continue in the next chapter. 
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CHAPTER EIGHT 

8 Analyses of the US and UK WTT Legislations: Provisions Governing 

Computation and Administration 

  

Introduction 

This chapter continues from Chapter 7 to examine the differences (if any) in the 

structures of the US and UK wealth transfer tax systems. Thus, this chapter addresses 

certain matters concerning the computation of WTT liability to wealth transfer tax 

(WTT). It also examines issues of tax administration, appeals and penalties. More 

significantly, it examines the issue of property valuation. This examination is critical 

because it could be a potential source of conflict between the taxpayer and tax 

collector.
1568

 It is, however, important to bear in mind that any provisions of the two tax 

jurisdictions applying to the ‘trust system’, such as provisions applying to settled 

property, is strictly outside the scope of this thesis. No such discussion will be found in 

this chapter because Thailand’s legal system follows civil law and thus does not 

recognise trusts, as demonstrated in Chapter 5.  

8.1 The Computation of Liability to WTT  

This section is concerned with three vital matters concerning the computation of WTT 

liability in both tax systems: rates of taxes and tax thresholds (or exemption amounts) 

that are important in calculating taxes. The section therefore begins by considering the 

importance of determining both the tax rates and tax threshold (or exemption amounts), 

which involve a tax calculating process. Then, the tax liability will be considered in 

order to understand who may be liable for WTT due. Before addressing such questions, 

however, it will be helpful to examine the WTT rates set out in the available tax 

schedules, as well as the tax threshold for inheritance tax (IHT) purposes.  

8.1.1 Rates of Tax 

Since 1976, the rates of federal estate and gift taxes (FET/FGT) have been unified in the 

so-called ‘unified rate schedules’ as a result of the 1976 Act that abolished separate 

rates for the FET/FGT. A single rate schedule is thus used to compute taxes, and both 
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federal estate tax (FET) and federal gift tax (FGT) share the same rate schedule as 

described in the following paragraphs. 

The current rate schedule
1569

 is set forth in s 2001 (c) for FET purposes and adopted in s 

2502 for FGT purposes. The current rate specified in s 2001 (c) for FGT is based on 

progressive rates that increase based on the total amount of prior taxable gifts made by 

the donor during his or her lifetime. Different rates may actually have been used in 

calculating FGT liability with respect to prior taxable gifts.
1570

 On the other hand, the 

IHT rates are governed by the cumulative total value of chargeable transfers set out in 

the table in Schedule 1 s 7 of the Inheritance Tax Act of 1984 (IHTA 1984).
1571

 Unlike 

the FET/FGT system, IHT rates apply at a single flat rate on any chargeable transfers in 

excess of the ‘nil rate band,’ whereas the FET/FGT is based on progressive rates from 

18 per cent to the top rate of 40 per cent; its marginal rate only applies to cumulative 

chargeable transfers in excess of the applicable ‘exemption amount’.
1572

 It is important 

to note that two years after the capital transfer tax (CTT) was replaced by the IHTA 

1984, IHT became a ‘two rate tax’ as a result of the tax threshold (or ‘nil rate band’) 

being introduced.
1573

 Meanwhile, the FET/FGT system incorporated various bands of 

incremental rates.
1574

 

Under the IHT system, if such chargeable transfers are more than the tax threshold, IHT 

is currently imposed at a flat rate of 40 per cent, which applies only to chargeable 

transfers made on death or 36 per cent if the deceased’s net estate qualifies for a reduced 

rate as a result of charitable legacies.
1575

 The 20 per cent rate is also applicable for 

chargeable lifetime transfers and failed potentially exempt transfer (PET).
1576

 It is to be 

noted that chargeable lifetime transfers are charged at half the rate of chargeable 
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transfers on death.
1577

 Similar to FET/FGT, a unified rate structure applies to IHT on 

chargeable transfer during lifetime and on death; however, the lifetime transfers rate is 

50 percent lower than the rate of charge applicable to transfers on death. The highest 

rates of FET/FGT (currently 40 per cent) are equal to those in IHT. However, when 

comparing how both WTT systems affect any taxpayer, it is necessary to take into 

account the impact of both the graduated rates of FET/FGT and the much more 

generous applicable exclusion credits available through tax planning.
1578

 Both systems 

will be considered for adoption in drafting the new Thai WTT legislation; however, 

they will be discussed in further detail in Chapter 9.  

8.1.2 Threshold Rate and Exemption Amount 

In calculating IHT due on chargeable transfers, the available ‘threshold’,
1579

 more 

commonly known as the ‘nil rate band’, must be ascertained because no IHT is payable 

if the chargeable transfers or failed PETs do not exceed the IHT threshold. However, for 

FET/FGT due on (cumulative) taxable transfers, the applicable ‘exemption amount’,
1580

  

can be transferred free of FET/FGT. With regard to the IHT threshold (or ‘nil rate 

band’), the IHT threshold (or ‘nil rate band’) for transfers made from 6 April 2009 to 5 

April 2015 will be 325 000 GBP not liable for IHT.
1581

 With regard to the ‘exemption 

amount’, the progressivity of either the FET or FGT rate was more obvious than 

real.
1582

 The same rates structure is applied, whether during the lifetime or upon death, 

to cumulative taxable transfers exceeding the 5 340 000 USD applicable exemption 

amount in 2014.
1583

  

Both the FET/FGT and IHT systems appear to set out two different levels of exemption 

or tax thresholds. Thailand’s WTT should consider these levels in introducing its own 

WTT, particularly in terms of the factors that should be used in determining the 

exemption amount or nil rate threshold for future tax years. 
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Before answering the above question, it will be useful to identify the current tax 

threshold rates (or ‘nil rate band), the exemption amount and proposed revisions for the 

future. The IHT threshold (or ‘nil rate band’) has increased gradually each year to its 

current rate of 325 000 GBP in 2014 and 2015
1584

; this threshold will be frozen at 325 

000 GBP until April 2018,
1585

 and the 40 per cent IHT rate above the nil rate threshold 

has remained frozen since 1988.
1586

 The FET exemption amount has increased gradually 

from 1997 to 2015, although its rate has significantly decreased.
1587

 The FET/FGT 

exemption amount is equal to the American Taxpayer Relief Act of 2013 (ATRA 2013), 

similar to IHT. As such, the chargeable lifetime transfers and transfer on death share the 

same nil rate.  

To answer the above question, it necessary to begin by choosing which measures should 

be used in determining a ‘nil rate band’ or ‘exemption amount’ for future tax years. A 

comparison has been made between the ways in which both the US and the UK link the 

level of the nil rate band or exemption amount to certain indexation factors for each 

country. In relation to the FET/FGT, the exemption amount for future tax years depends 

on the inflation index,
1588

 which is calculated using the current consumer price index 

(CPI)
1589

. Its amount would generally be expected to increase annually by reference to 

the US inflation index. In 2014, the inflation rate climbed by the smallest amount in 

three years, from 1.7 to 2.0 per cent (2012-14).
1590

 For the last three years, therefore, the 

FET/FGT exemption amount would be indexed for inflation in 2011-14 according to the 

Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act. The FET 

exemption amount will increase from 5 000 000 USD in 2011 to 5 120 000 USD for a 

decedent in 2013 due to the 120 000 USD increase in the 2012 FET exemption. For the 

decedents in 2013 and 2014, the amount was 5 250 000 USD and 5 340 000 USD 
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respectively, because there were increases of 130 000 USD and 90 000 USD in the FET 

exemption according to the ATRA 2013.  

With regard to the IHT, the ‘nil rate band’ can normally be expected to increase 

annually by reference to an indexation factor. This factor has previously been the retail 

prices index (RPI). As s 8 states, ‘If in the future, the RPI for the month of September is 

higher than it was in the previous September, new rates will apply in line with this 

percentage increase as from the following April 6 unless Parliament determines 

otherwise; if the result is not a multiple of 1000 GBP, the amount is rounded up to the 

nearest such multiple’.
1591

 Generally speaking, this rule means that the increased RPI 

each September is applied to the rates of chargeable transfers made on or after 6 April 

the following year. However, Parliament may determine the rate in a manner other than 

by reference to the RPI.
1592

  

However, in the 2011 budget, the government announced that the default indexation 

factor to be used for the purposes of IHT would move from the PRI to the CPI. The 

effect of this change was subsequently included in s 208 of FA 2012, which amended s 

8 (3) of the Finance Act 2010. This change applies to chargeable transfers beginning 6 

April 2015. If the British Parliament, however, determines that the PRI should remain 

for IHT purposes, the use of the CPI in determining the nil rate band for future years 

would be subject to override.
1593

  

In comparing between the indexation factors, both the FET/FGT and IHT have been 

used in reference to the exemption amount and nil rate band, respectively. While the 

indexation factor for IHT has been the RPI rather than the CPI, the RPI has been 

replaced by the CPI from 6 April 2012,
1594

 and its FET/FGT counterpart has used the 

CPI only. US exemptions have not been linked to the RPI because it is not the measure 

of consumer inflation in the US; however, these exemptions also do not seem to be 

linked to the CPI. However, there is a slight difference between the CPI and inflation 

index in that the CPI is used to calculate the inflation rate in the US. Thus, it will be 

helpful to consider the terms CPI and ‘inflation index’ further. According to the Bureau 

of Labor Statistics of the United States Department of Labor, the CPI is ‘a measure of 
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the average change over time in the prices paid by urban consumers for a market basket 

of consumer goods and services’,
1595

 whereas the term ‘inflation’ is always considered 

as a percentage and is defined as ‘the overall general upward price movement of goods 

and services in an economy’.
1596

 It is obvious that these terms do not thoroughly 

describe the nuances between the CPI and inflation index. However, the inflation rate 

depends significantly on CPI numbers. Moreover, the indexation factor that the US 

government uses for both macroeconomic and compensation purposes is the national 

CPI, similar to Thailand.
1597

  

The question often arises as to whether indexation of the nil rate band using the RPI or 

the CPI may be more advantageous for UK IHT purposes. The CPI and RPI are the two 

main measures of consumer inflation in the UK.
1598

 In answering the above question, it 

will be useful to draw the line between the terms ‘RPI’ and ‘CPI’. In fact, the RPI 

usually shows a higher rate of inflation than the CPI.
1599

 Between 1996 and 2011, the 

cumulative inflation rate shown by RPI was 53.6%, while that for CPI was 35.6%.
1600

 

The RPI showed a higher inflation rate primarily because these two measures differ in 

terms of how they are calculated.
1601

 This may be a problem specific to the two 

measures used for uprating the IHT nil rate band. Thus, British government’s proposal 

to move from the PRI to the CPI for determining the ‘nil rate band’ may highlight the 

problem of the differences between the two measures. 

8.1.3 Tax Liability and Burden  

This final subsection is concerned with a separate yet related matter: who is liable (or 

‘accountable’) for WTT charges that arise under the main charging provisions. A 

person’s liability is outlined in specific provisions under the IHT and FET/FGT.  
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8.1.3.1 Liability of WTT 

Tax liability is concerned with the simple question of who is to pay the tax to the tax 

authority under both WTT systems. An executor or donor
1602

 can be liable to pay the 

FET/FGT. For the IHT, the following people may be liable for payment: the transferor, 

transferee, trustee, beneficiary, settlor or personal representative.
1603

 Their liability 

depends on various circumstances discussed below. It is important to note from the 

outset that the provisions governing IHT liability are more complicated than those 

governing FET/FGT liability. The main provisions governing IHT liability are ss 199 to 

214 of the IHTA 1984. This rule applies where more than one person is liable for the 

same tax, and each of them is liable for the whole tax.
1604

 Provisions governing the 

liability for payment of taxes, whether ss 2002, 2003, 2502 (c), 6018 (a), 6324 (a) (2) or 

s 6324 (b), respectively apply to both FET and FGT. 

8.1.3.1.1 Primary Liability  

The primary liability
 
for IHT payment on a chargeable lifetime transfer always lies with 

the ‘transferor’,
1605

 similar to the primary liability for FGT payment imposed by s 2501, 

which falls upon the ‘donor’.
1606

 In addition to certain circumstances, any spouse/civil 

partner or ex-spouse/civil partner of the transferor may personally be liable for payment 

of IHT. This liability is the same as for the transferor’s liability when the transferor is 

liable for IHT and any lifetime transfers of his/her spouse/civil partner at the time of 

such transfers.
1607

 With regard to FET, the personal representatives of the decedent, who 

is the ‘executor’ and ‘administrator’ personally has primary liability for the payment of 

FET.
1608

 The term ‘executor’ also includes the administrator and other people in 

possession of the decedent’s property.
1609

 Thus, if there is no executor or administrator 

appointed, qualified, and acting, then any person in actual or constructive possession of 

any property of the decedent is considered the ‘executor’ for purposes of FET 

payment.
1610

 With regard to IHT on death, there are five categories of people primarily 

liable for tax due on chargeable transfers made at death: the deceased’s personal 
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representatives, trustees, persons in whom the property is vested, persons beneficially 

entitled and beneficiaries.
1611

 

8.1.3.1.2 Secondary Liability  

However, if the FGT is paid when it is due, then the ‘donee’ personally becomes liable 

for the extent of the gift as a person who has a secondary liability for payment of such 

tax.
1612

 On the other hand, the applicable rules governing the secondary personal 

liabilities for payment of IHT on death, in various circumstances, applies to the 

‘transferee’, who is any person whose estate is increased in value by the transfer,
1613

 any 

person who has an interest in possession of the property to which the IHT is 

attributable, or any person to whom the property becomes vested after the transfer.
1614

 

This rule also applies to beneficiaries, whose property becomes settled, and any person 

who benefits from the property or income.
1615

 If a PET becomes chargeable as a result 

of a failed PET, additional tax may be due on the transfer if it was chargeable when 

made. Consequently, the liable persons for IHT on such chargeable transfers are those 

primarily liable for the payment of the lifetime transfer tax, but with the substitution of 

the transferor’s personal representatives for the transferor.
1616

 However, the 

beneficiaries are secondarily liable. If the estate closed before FET has been paid
1617

 or 

if the FET due is not paid, s 6324(a)(2) ‘imposes personal liability on persons who 

receive or are in possession of property included in the estate of the decedent to the 

extent of the value of the property at the time of the decedent’s death.’
1618

  

8.2 Administration, Appeals and Penalties 

This subchapter considers some of the basic rules relating to the filing of returns and the 

payment of transfers. It also introduces some special provisions related to instalment 

payments of FET/FGT. Generally, IHT is under the care and management of the Board 

of Inland Revenue, through one of its branches of the Capital Taxes Office. S 215 of the 

Act announces that inheritance tax ‘shall be under the care and management of the 

board’ (Her Majesty’s Commissions of Revenue and Customs). Part of the 1984 Act (ss 

215 to 261) provides detailed rules concerning the administration and collection of the 
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tax. Similar to the FET/FGT, it is administered under the Treasury Department by the 

Inland Revenue Service (IRS)
1619

 and headed by the Commissioner of Internal 

Revenue.
1620

  

8.2.1 Reporting and Payment of WTT 

Applying the general rules governing the proceedings which are carried on into the 

administrative stage gives rise to a number of considerations. Such considerations are an 

important requirement for achieving the purpose of tax collection with respect to WTT 

reporting and payment. The following points should be borne in mind. 

First of all, it is vital to note that there is a difference in the first stage of administration 

within both WTT systems. With regard to the IHT, subject to certain exceptions 

(whether excepted estates on death or exceptions for transferors and trustees), the 

personal representatives of a deceased person or transferee due to a failed PETs 

basically have a duty to deliver an account with time limits to the Revenue Department 

(RD) specifying, to the best of their knowledge and belief, all appropriate property and 

its value.
1621

 However, the US general rules require any individual making a transfer by 

gift in the calendar year to file an FGT return,
1622

 while the FET return must be filed by 

the executor or administrator of the estate.
1623

 Both FET and FGT returns must be filed 

with the Internal Revenue Service at any centre
1624

 throughout the country, but IHT 

accounts are to be delivered to the board.
1625

  

Second, it is important to compare payment requirements for the FET/FGT and IHT. 

With regard to the due date, the IHT is due six months after the end of the month in 

which the transfer take place,
1626

 whereas for the FET return (Form 706), the tax is 

normally paid at the same time as the return regardless of when the return is filed.
1627

 It 

must be filed within nine months of the decedent’s death, if any return is required.
1628

 

However, IHT due on a chargeable lifetime transfer made between 6 April and 30 

September is not due until the end of April the following year.
1629

 In the case of 
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additional IHT for failed PETs, the tax is due six months after the month in which the 

death occurred.
1630

 For the FGT return, the tax payment is normally due at the same 

time as the return and must normally be filed before 15 April following the close of the 

calendar year for reportable gifts.
1631

  

Third, where the taxpayer does not have the ability to pay taxes in full on the due date, 

several code sections provide possible ways to pay the tax liability in instalments or 

extend the deadline for payment. With regard to the IHT, in certain circumstances, it is 

possible to pay the tax due on a chargeable transfer with instalments, a periodic charge 

or an exit charge. Generally, the tax due must have been attributable to land, certain 

shares, a business or woodlands. The instalments on chargeable events occurring after 

March 14, 1983, may be paid over 10 years with equal annual instalments.
1632

 Similar to 

the UK, the US general rules provide an opportunity to defer payment of FET/FGT. The 

IRS must authorise the tax payment deadline for a period not in excess of six months 

from the date fixed for payment. This rule applies to both the FET and FGT, except the 

period of extension for the FET may be as long as 12 months.
1633

 It sometimes extends 

up to 14 years if it is more than 35% of the decedent’s adjusted gross estate, which 

consists of an interest in a closely-held business.
1634

  

It is to be noted that the provisions governing the interest on tax non-payments (or 

unpaid taxes), tax underpayment and tax payment under extended time arrangements (or 

deferred taxes) are found in both WTT systems. Like the FET/FGT, unpaid IHT carries 

interest on all transfers, and the current rate is applicable to deferred and underpaid 

taxes, adjusted for inflation. However, the interest rate on a deferred IHT will not 

specifically apply to certain taxable value, unlike the US system where the interest rate 

on deferred FET is only attributable to the taxable value of a closely-held business.
1635

  

8.2.2 The Valuation of Property 

Although many properties obviously need no valuation, some are required a valuation. 

Some property is simple to value, such as cash or marketable securities.
1636

 However, 

many other properties can be difficult to value and cause controversy, particularly when 
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the asset is unique or does not have regular market quotations.
1637

 In practice, the 

process of such valuation is notoriously inexact and difficult.
1638

 Moreover, the 

valuation being uncertain has caused disputes between the estate and the tax authority 

and always ‘leads to litigation and testimony from competing valuation experts.’
1639

 In 

particular, the Her Majesty’s Revenue and Customs (HMRC) ‘considers valuation to be 

an area of ‘high risk’ in terms of the potential loss of IHT.’
1640

 There is an increased risk 

of a successful challenge, where the valuation appears too low to the HMRC.
1641

 As was 

mentioned in the previous chapter, the valuation of property was one of the key factors 

causing the failure of the Estate and Inheritance Tax Act of 1933 (EITA 1933). Its 

provision governing the valuation of property set forth in s 10 was very unclear because 

the term ‘market value’ that was not precisely defined. This ambiguity resulted in a 

legal loophole allowing the taxpayer to escape paying EIT, and thereby, giving officials 

the opportunity to be corrupt. 

This comparative discussion of the provisions governing the valuation of property starts 

by considering the meaning of the term ‘value’, which is used in s 2031(a) and 2512(a) 

for FET/FGT, as well as in s 160 for IHT. In applying these valuation rules, with two 

primary questions must be considered. First, one has to determine how a gift of property 

or property in the decedent’s estate is to be valued for FET/FGT and IHT purposes. The 

question also emerges of what methods are commonly used to determine the value of 

property. Because property values fluctuate due to several factors, the value of various 

types of property must inevitably be fixed as of a specific date;
1642

 hence, the question 

then emerges of when to value the gift of property or property in the decedent’s estate 

for FET/FGT and IHT purposes. 

FET/FGT rules governing the valuation of property or interest in property transferred 

are contained in ss 2031 through 2032A (in the case of the FET) as well as in s 2512 (in 

the case of the FGT). Numerous special valuation rules are also contained in ss 2701 

through 2704 in Chapter 14 of the Inland Revenue Code (IRC). Unlike the FET/FGT, 

IHT valuation rules are contained in a number of provisions in Part 4 (ss 160 through 

189) of the IHTA 1984, which refers to different standards. There are two kinds of rules 

governing the valuation for FET/FGT and IHT purposes: the general valuation rule and 
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the particular valuation rule. The discussion below concerning the rules governing 

property valuation under the two tax systems will focus on general valuation rules.  

8.2.2.1 General Valuation Rules  

Before answering the questions mentioned above, it would be helpful to begin this 

discussion by briefly considering how the term ‘value’ is to be defined for the purposes 

of the two taxes. If it is important for a definition to be given, one would expect the 

main legislations to provide one. Unfortunately, both the IRC and IHTA 1984 fail to 

define the term ‘value’. It is left to the regulations that define ‘value’ as ‘fair market 

value’, similar to the FGT definition in general. S  2031 provides that, for the 

decedent’s property in the gross estate, its ‘value’ at the date of death is to be considered 

the amount of such an estate; meanwhile, s 2512(a) states that if a gift is made in 

property, its ‘value’ at the date of the gift is to be considered the amount of such a gift. 

These provisions do not purport to define the term ‘value,’ but they fix specific dates for 

the purposes of the two taxes. There is no single provision of the IRC and IHTA 1984 

supplying the required definition. Because the statute itself is not helpful in defining the 

meaning of the term ‘value’, the meaning of a word as customary as ‘value’ appears 

simple. However, this word has never been easy to define because many experts in 

various fields have different opinions on its meaning.
1643

 Nevertheless, one can assume 

that ‘value’ is a self-defining term.
1644

 The term ‘value’ is used in ss 2031 and 2512 for 

the purposes of the FET/FGT, and treasury regulations equate the term ‘value’ with ‘fair 

market value’. On the other hand, the term ‘value’ is used in s 160 for IHT purposes and 

equates it to ‘open market value’. These uses of the word make its meaning much more 

specific.  

The value standards used in the general valuation rules for FET/FGT and IHT purposes 

can be found not only in the main provisions of IRC and IHTA 1984, but also in the 

extended regulations for the FET/FGT. While s 2031 controls the general valuation in 

the vast majority of estates, s 2512 controls the general valuation of a gift made in 

property. On the other hand, s 160 controls the general valuation of all property for the 

purposes of IHT.  
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8.2.2.1.1 ‘Fair Market Value’ Standard  

S 2031 or 2512 is the starting point in valuing the sum of the property and the interest in 

the property included in the ‘gross estate’ or ‘gross gift’, respectively. Although these 

provisions are very brief, the rules on valuation set forth in s 2031 or 2512 are amplified 

by the treasury regulations. In effect, the FET general valuation rule set forth in s 2031 

requires inclusion in the gross estate of an amount equal to the ‘fair market value’ of the 

property and interest in the property from the date of the decedent’s death. Ultimately, 

these amounts are based directly on the valuation, and its value is fixed on the 

decedent’s death date, unless an alternate valuation under s 2032 is applied. Similar to 

the FET general valuation rules, FGT also employs the ‘fair market value standard’. In 

other words, in considering the amount of the gift made in property, the property value 

is fixed to its ‘fair market value’ on the date of the gift. It should be noted that the same 

definition also applies by implication to the federal generation-skipping transfer tax 

(GSTT).
1645

  

As was discussed above, the ‘fair market value’ standard is expanded by the treasury 

regulations promulgated under s 2031. It provides the general standard to be used in 

fixing the property value for the purpose of the FET:  

[T]he value of every item of property includable in a decedent’s gross 

estate under sections 2031 through 2044 is its fair market value at the 

time of the decedent’s death…The fair market value is the price at which 

the property would change hands between a willing buyer and a willing 

seller, neither being under any compulsion willing to buy or to sell and 

both having reasonable knowledge of relevant facts. The fair market 

value of a particular item of property includable in the decedent's gross 

estate is not to be determined by a forced sale price.
1646

  

The relevant section for the FGT is nearly identical to that given for the FET 

above 

[I]f a gift is made in property, its value at the date of the gift shall be 

considered the amount of the gift. The value of the property is the price at 

which such property would change hands between a willing buyer and a 
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willing seller, neither being under any compulsion to buy or to sell, and 

both having reasonable knowledge of relevant facts. The value of a 

particular item of property is not the price that a forced sale of the 

property would produce.
1647

 

In practice, application of the above regulations governing the ‘fair market value’ 

standard gives rise to a number of considerations for general types of property or 

interest in property that fail to be valued. Therefore, the following points should also be 

borne in mind. 

The Willing Buyer-Willing Seller Concept 

The ‘fair market value’ standard is an objective test utilising hypothetical willing buyers 

and willing sellers in the marketplace.
1648

 The ‘willing buyer, willing seller’ concept 

generally is employed in valuing transferred property under the standard of ‘fair market 

valuation’. This standard is defined as the ‘price’ a ‘willing buyer’ and a ‘willing seller’ 

would arrive at after arm’s length bargaining where there is no compulsion to buy or 

sell. The hypothetical willing buyer is assumed to have full knowledge of all relevant 

facts, which has the effect of increasing or decreasing the fair market value.
1649

  

It is vital to note that the ‘willing buyer-willing seller’ concept is important because it 

forms the basis for the valuation of FET/FGT.
1650

 This concept is based on, what is 

often known as the ‘highest and best use,’ due to ‘fair market value’ and is determined 

with reference to its ‘highest and best use’.
 1651

 This means that property is valued at the 

“highest and best use” to which such property could be put, rather than the actual use at 

the time of valuation.’
1652

  

The Valuation Dates  

However, certain rules concerning the valuation date and the property subject to tax 

apply separately and sometimes differently for FET/FGT purposes. Although the 

valuation date is a factual determination, there are certain applicable rules that must also 

be considered. In the case of the FGT, the valuation date is based on the date of the gift 

made. However, for FET, the value is fixed at the date of death unless the personal 
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representative elects to value the property included in the gross estate within 6 months 

after the date of the decedent’s death.
1653

 It is the value of the property on the transfer 

date that is critical due to the ‘taxable gift’, which is valued for FGT purposes as of the 

date the gift is made. Thus, the issue depends on the substantive rules once a gratuitous 

transfer is complete.
1654

 For the FET, the value is attached at the instant of death. The 

value of property or interest in the property included in the decedent’s estate is its ‘fair 

market value’ immediately after death, not the instant before death.
1655

  

The Alternate Valuation Date 

Although there is a general rule governing the valuation date, the asset must be valued 

on the date of the decedent’s death. The personal representative of the estate may, under 

s 2031, elect to value all of the included assets exactly six months after the date of 

death. This exception permits the selection of an alternate valuation date and is only 

applicable to the FET. The purpose of the alternate valuation date is to prevent an 

untoward tax burden of estate assets at excessively and unrealistically high values.
1656

 It 

is ‘a relief against the estate’s sudden decline in value after death and before the tax 

return due date’.
1657

 In fact, the predecessor of this provision was enacted in 1935 

following the Great Depression in which many estates declined in value and had lower 

values that might improve six months from the date of death.
1658

 It is vital to note that 

the FET allows the employment of both an alternate valuation date election and a 

special use valuation, neither of which are allowed within the FGT system.
1659

  

To sum up, whether the property is included in the ‘gross estate’ or a gift, it must be 

taxed on the basic value of all items in the property. The FET/FGT is measured using 

the ‘value’ of the property transferred as a death or lifetime gift. The FGT rules 

governing valuing various types of property or interest in property are the same as those 

employed under the FET concerning actuarial valuation tables for the remainders as 

well as life estates and annuities.
1660

  

                                                           
1653

 IRC (US), s 2031. 
1654

 IRC (US), s 2512(a). 
1655

 Goodman v. Commissioner, 234 F.2d 264 (3d Cir. 1957). 
1656

 Campfield and others (n 1208) 172. 
1657

 Bloom and others (n 1209) 98. 
1658

 Campfield and others (n 1208) 172. 
1659

 IRC (US), s 2512. 
1660

 Treasury Regulation (US), ss 25.2512-5 and 20.2031-7. 



257 
 

8.2.2.1.2 ‘Open Market Value’ Standard  

On the other hand, the general rule governing valuation for IHT is found in s 160, 

except as otherwise provided. The general valuation rule is set out in this provision: 

… [T]he value at any time of any property shall for the purposes of this 

Act be the price which the property might reasonably be expected to 

fetch if sold in the open market at the time; but that price shall not be 

assumed to be reduced on the ground that the whole property is to be 

placed on the market at one and the same time.
1661

 

This provision indicates that the sale referred to in s 160 is an entirely hypothetical sale. 

In fact, the term ‘the open market’, referred to in this provision, does not really exist. 

Thus, it is necessary for the court to envisage a hypothetical market with certain 

characteristics in terms of properties.
1662

 The value is determined with reference to its 

‘price’, which means the best possible price could reasonably be obtained if it were 

actually sold in the open market at the relevant time, 
 
often known as the ‘open market 

value’. However, one cannot assume that the hypothetical vendor would go to extremes 

to increase the price the property might otherwise fetch, and the price must not be 

reduced on the grounds that the whole property is placed on the market at the same 

time.
1663

 In short, the ‘open market value’ is defined as ‘the best price’ available from a 

hypothetical purchaser on the market, regardless of the highest prices.
1664

  

A distinction needs to be drawn between the standard used in the valuation of property 

for FET/FGT purposes and the standard used in the valuation of property for the IHT. 

Unlike IHT, the ‘fair market value’ is determined with reference to its ‘highest and best 

use for FET/FGT purposes’. The ‘open market’ value is determined with reference to its 

‘best price’. But the ‘highest’ price is not necessarily brought into account, and the ‘best 

use’ is completely ignored.  

8.2.2.2 Particular Valuation Rules 

The valuation of property and interest in property depends very much upon all available 

facts and circumstances, particularly the nature of such property. Some properties have 
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their own valuation rules, whereas other specific types of property are subject to 

particular valuation rules. There are many rules and techniques governing the valuation 

of specific types of property, which have been developed for application to specific 

types of property. There are those set forth in the regulations for FET/FGT purposes 

promulgated under ss 2031 and 2512 of the IRC. Others exist for IHT purposes and 

were only set forth in the provisions in the main legislation expressly dealing with the 

valuation of specific types of property. It must be borne in mind that if those special 

rules are not applicable, general valuation rules determining the ‘fair market value’ 

standard set forth in the treasury regulations
1665

 or the ‘open market value’ standard set 

forth in s 160 of the IHTA 1984 govern the FET/FGT and IHT, as the case may be.  

As mentioned previously, however, only ss 2032A of the IRC, together with certain 

regulations like ss 168 and 171 of the HITA 1984, will be selected for consideration at 

this point. These provisions were selected because they are the most relevant to the two 

distinct wealth statuses in Thailand: the majority poor and the minority rich. Most 

family farms use their lands for farming and small business purposes. In contrast, many 

rich families tend to be shareholders in private companies or invest in the stock 

exchange. Therefore, a discussion of the special valuation rules concerning these 

selected properties would be more beneficial to Thailand when introducing the new 

WTT.  

8.2.2.2.1 Family Farms and Real Property Used in Closely-Held Businesses 

The special provisions in s 2032A provide yet another method of valuation for when the 

estate contains substantial amounts of real estate used for farming or for closely-held 

business. This provision allows an executor and administrator to value that property 

based on its ‘actual use’ value as of the date of the decedent’s death instead of its ‘fair 

market value’ as determined by its ‘highest and best use’. This figure would probably be 

higher than the ‘actual use’ value, which is not the highest value the property might 

fetch on the market.
1666

   

In fact, the purpose of this provision, as enacted in 1976, was to relieve the heavy FET 

burden on particular taxpayers who are ‘land poor’
1667

 farmers and other owners of real 
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property used in connection with other closely-held business. Congress described the 

purpose of s 2032A as follows: 

[T]he Congress believed that, when land is actually used for farming 

purposes or in other closely-held businesses (both before and after the 

decedent’s death), it is inappropriate to value the land on the basis of its 

potential ‘highest and best use’, especially since it is desirable to 

encourage the continued use of property for farming and other small 

business purposes. Valuation on the basis of highest and best use, rather 

than actual use, may result in the imposition of substantially higher estate 

taxes. In some cases, the greater estate tax burden makes continuation of 

farming, or the closely-held business activities, not feasible because the 

income potential from these activities is insufficient to service the 

extended tax payment or loans obtained to pay the tax. Thus, the heir 

may be forced to sell the land for development purposes. Also, where the 

valuation of land reflects speculation to such a degree that the price of the 

land does not bear a reasonable relationship to its earning capacity, the 

Congress believed it unreasonable to require that this ‘speculative value’ 

be included in an estate with respect to land devoted to farming or 

closely-held business.
1668

 

The process of valuation is often known as ‘special use valuation’ for FET purposes.
1669

  

To be qualified for this special treatment, however, all requirements of s 2032A shall be 

met: (1) if the property is located in the US; (2) if the property passes to a ‘qualified 

heir’, i.e., a close family member; (3) if the property is being used for a ‘qualified use’, 

i.e., as a farm or in a non-farming trade or business; (4) if at least 50 per cent of the 

gross estate is real and personal property is farmed or used in a family business; and, (5) 

if at least 25 per cent of the gross estate is real property farmed or used in a family 

business by a member of the decedent’s family for at least five out of the last eight years 

preceding the decedent’s death. If all of these requirements are met, the executor and 

administrator are able to elect to value certain ‘qualified real property’ by employing the 

process of special-use valuation; otherwise, it is valued at its highest and best use.
1670
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8.2.2.2.2 Stocks and bonds or Shares and Securities 

On the one hand, the treasury regulations set forth in ss 20.2031-2 and 20.2512-2   

similarly provide detailed rules for valuing stocks and bonds when sold on an 

established market, such as a stock exchange. On the other hand, the rules for the 

valuation of shares and securities for IHT purposes fall into two categories that depend 

on the types of shares and securities: unquoted shares and securities or quoted shares 

and securities. The valuation is based on the price that they might reasonably be 

expected to fetch when sold in the ‘open market’. This price is assumed by the special 

rule governing the valuation of unquoted shares and securities set forth in a single 

provision of the IHTA 1984. S 168 provides that ‘in determining the price which 

unquoted shares or securities might reasonably be expected to fetch if sold in the open 

market, it shall be assumed that in that market, there is available to any prospective 

purchaser of the shares or securities all the information which a prudent prospective 

purchaser might reasonably require if he were proposing to purchase them from a 

willing vender by private treaty and at arm’s length’.
1671

 However, in valuing the 

unquoted shares and securities, there are important factors that may be taken into 

account, including the size of the shareholding and the company.
1672

 

Unlike unquoted shares and securities, the values of quoted investment are ascertainable 

or readily available. The valuation of quoted shares and securities is based on the ‘open 

market’ rule. A specific provision for determining the market value of quoted shares and 

securities is not provided in the IHTA 1984. However, the capital gain tax (CGT) 

valuation is applied employing the ‘quarter up’ method set forth in s 272(3)(a) of the 

Taxation of Chargeable Gains Act 1992. Under this rule, the price to be brought into 

account is the lower limit of the shares for the day in question, plus one-quarter of the 

difference between the lower and higher limit of the quotation for that day, unless a 

price halfway between the highest and lowest bargains for that date is lower.
1673

 This 

calculation differs from the FET/FGT counterpart where the ‘fair market value’ is the 

mean between the highest and the lowest quoted selling price on the valuation date. If 

there are no sales on the valuation date because the stock exchange is closed, then the 

market value refers to the previous price date, but in the case of the FET/FGT, the 
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weighted average is used. It should be noted that these valuation rules can be applied 

when valuing the decedent’s estate and the lifetime gift under the two tax systems.  

To summarise, a comparison has been made between the general valuation rules that 

both the FET/FGT and IHT use in determining the amount subject to both systems of 

WTT. Unlike IHT, with regard to FET/FGT, the value of every item of property 

included in the gross estate of the decedent is valued at its ‘fair market value’ at the time 

of the decedent’s death, unless the executor elects an alternate valuation date. In 

contrast, with regard to IHT, the value of the property is the price that it might 

reasonably be expected to fetch if sold on the open market at the relevant time, the so-

called ‘open market value’. The result is that a distinction must be drawn between the 

fair market value and the ‘open market value’. This distinction is considered in more 

detail in the following discussion, which examines the general rules governing property 

valuation.  

First, the definition of ‘fair market value’ is the price at which such property would 

change hands between a willing buyer and a willing seller, neither being under any 

compulsion, willing to buy or to sell and both having reasonable knowledge of relevant 

fact.
1674

 Meanwhile, the definition of the ‘open market value’ is the best price available 

for a hypothetical purchase on the market and not necessarily the highest price. ‘Price’ 

means the best possible price obtainable, but does imply that the hypothetical vendor 

would go to extremes to increase the price the property might otherwise fetch. S 160 

specifically states that the price should be one ‘that could be reasonably obtained on the 

open market: the ‘sale’ is thus assumed to be on competitive, economic terms.’
1675

 

Thus, if there are a range of prices an expert appraisal would consider to be open market 

values, then the highest is no more likely than the lowest.
1676

 On the other hand, the ‘fair 

market value’ involves ‘the amount of money that a willing buyer would pay a willing 

seller. It is not the value of an item to a particular individual. An individual may place a 

higher value on a particular piece of property for sentimental reasons, for example, 

because it was the house in which she was raised. Such value is highly subjective and 

incapable of measurement.’
1677
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Second, the manner of valuation for FET purposes for property included in the gross 

estate is valued at its fair market value at the time of the decedent’s death.
1678

 For IHT 

purposes, however, when determining the property value for properties in a person’s 

estate ‘immediately before he died’, one assumes that his death was imminent.
1679

 For 

FGT purposes, however, gifts are valued ‘on the date the gift is complete’, that is, on 

the date that the donor has given up all power to change the beneficial ownership of the 

property.
1680

  

Third, s 2032A is designed to relieve the problem of many ‘land poor’ farm families. It 

allows the valuation of farmland and real property used in connection with other 

closely-held businesses by reference to its hypothetical farm earning for ‘actual use’ (or 

‘special use’) rather than its hypothetical fair market value for the ‘highest and best 

use’. If the requirements of s 2032A are met, the executor and administrator are allowed 

to value their farmland at its actual used value rather than at its fair market value for the 

purposes of FET. Without this option, the heirs and beneficiaries might be forced to sell 

whole or part of their farmland in order to pay the resulting FET. Thus, for example, if 

farmlands located on the outskirts of Bangkok are recognised as a potential site for 

industrial or commercial development, or have high development potential for 

residential areas, these farmlands certainly have a very substantive value. The economic 

return from those farmlands used for agricultural production, which is the actual income 

produced, may be comparatively low. Because of this phenomenon, the farm family 

who owns these farmlands may be considered ‘land poor’. Accordingly, the FET burden 

is imposed on the substantive value of the farmland, while its actual income is 

insufficient to pay FET. It is unreasonable to value such farmland at its fair market 

value as determined by its ‘highest and best use’ because it would cause a heavy FET 

liability. Therefore, many farmland owners have no choice but to sell either all or part 

of their farmland to pay the FET. Many farmland owners have had to lower the size of 

their farms to a less economically sustainable level during their lifetimes; otherwise, the 

succeeding generations would be forced to sell the farmland, in effect depriving them of 

the opportunity to continue the customary family farm. This issue will be discussed 

more in the next chapter. 
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8.2.3 Appeals  

The following discussion describes the fundamentals of the appeals process. Both 

legislations provide detailed information about all of the mandatory reconsideration 

stages for making an appeal to resolve FET/FGT disputes.  

8.2.3.1 Original Jurisdiction  

The IHT juridical process begins when the account is delivered to the capital tax office, 

which determines the tax payable and then issues a notice of determination. The person 

on whom a notice of determination has been served may not only appeal against any 

determination specified in the notice, but appeal directly to the High Court or the Court 

of Session as follows. 

First, such persons may appeal against any determination in writing within 30 days of 

being served, and they must specify the grounds of the appeal.
1681

 Currently, appeals 

from the revenue determination do not go to the special commissioners. Since 1 April, 

2009, all appeals have to be made to the tax tribunal, which has replaced the special 

commissioners who heard previous IHT appeals. There are two tiers of such tax 

tribunals under the new IHT appeal system under the Tribunals, Courts and 

Enforcement Act of 2007 (TCEA 2007). The First Tier Tribunal
1682

 (FTT) hears appeals 

against decisions of the HMRC. Appeals of the First Tier Tribunal’s decisions go to the 

Upper Tribunal
1683

 (UT). Such appeals can only be made where leave to appeal has 

been granted because there are grounds to believe that an error of law has been 

made.
1684

 In essence, the ‘tribunals system’ has now replaced the special 

commissioners.
1685

 Under the new system, the tribunal is entirely independent of the 

HMRC because they belong to the Ministry of Justice.
1686

 Particular to the appeals on 

the land valuation matters in the UK, however, are the appropriate tribunal or the High 

Court. The appeal to the tribunal may be submitted to the Upper Tribunal (where the 

land is in England or Wales), the Lands Tribunal for Scotland (where the land is in 

Scotland) or the Lands Tribunal for Northern Ireland (where the land is in Northern 

Ireland).
1687

 The procedure before the appropriate tribunal is governed by rules of the 
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respective tribunal; each has its ‘own particular rules which should therefore be 

consulted as necessary.’
1688

  

Second, the appellant and HMRC may appeal directly to the High Court or the Court of 

Session (in application of the Act to Scotland).
1689

 However, this process requires either 

an agreement between the appellant and the HMRC or an order from the High Court 

following an appellant’s application to have his or her case heard by the High Court 

rather than the FTT (or appropriate tribunal).
1690

 In particular, the High Court must be 

satisfied that the matters to be decided are likely to be substantially confined to 

questions of law.
1691

 It is important to note that the general rules governing the 

procedure before the High Court falls under the Civil Procedural Rules 1998. 

On the other hand, there are two courts of original jurisdiction in FET/FGT cases that 

have jurisdiction over taxpayer appeals: (1) the Tax Court and (2) the District Court and 

the Court of Federal Claims. The former has jurisdiction over the taxpayer’s appeals 

from FET/FGT deficiencies asserted by the commissioner, which occurs from all 

proceedings before the Tax Court. In contrast, the District Court has jurisdiction over 

the taxpayer in any FET/FGT cases against the federal government seeking a refund of 

tax previously paid. The Court of Federal Claims has jurisdiction over all FET/FGT 

claims, without regard of the amount, against the federal government.  

8.2.3.2 Appellate Jurisdiction 

For IHT, the appeal of a decision of the appropriate tribunal then goes to the Court of 

Appeal, the Court of Appeal in Northern Ireland, or the Court of Session, but the appeal 

can only be related to a question of law.
1692

 Likewise, under the US juridical process, 

further ‘appeals from the Tax Court are heard as a matter of right by the Courts of 

Appeals.’
1693

  The appellant and the tax division of the Department of Justice may make 

all appeals whether from the district courts or from the Court of Federal Claims in 

FET/FGT cases, which go to the US Court of Appeals for the federal circuit.
1694

  

Afterwards, the appellant and the Office of the Solicitor General of the Department of 
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Justice may appeal directly to the Supreme Court for review of the decisions of the 

Court of Appeals and in the rules under the certiorari procedure.
1695

  

8.2.4 Penalties 

In order to ensure effective tax collection, the provisions under both tax systems 

generally impose numerous penalties to encourage prompt and accurate reporting and 

payment of both the FET/FGT and IHT. These legislations provide both civil and 

criminal penalties, the former being treated as additions to tax and collected as part of 

the tax through the deficiency procedure Notably, the board has the power to remit or 

mitigate any penalty. It can also recover or entirely remit and further mitigate such 

penalties after judgment.
1696

 The following discussion is divided into two parts in order 

to carefully discuss how penalties apply in certain circumstances. 

8.2.4.1 Failure to File (Delivery)  

Under the FET/FGT system, civil penalties are comprised of an accuracy-related 

penalty
1697

 and a fraud penalty.
1698

 There are penalties for failure to file FET/FGT 

returns. For such an unintended transgression, there is a civil penalty imposed of 5 per 

cent of the tax owed added for the first month of delinquency, and an additional 5 per 

cent for each delinquent month thereafter—but only up to a total penalty of 25 per 

cent.
1699

 Similarly, there are provisions governing the civil penalties of failure to deliver 

accounts and provide information or documentation found in the IHT systems. Firstly, a 

person failing to deliver an account or provide information or documentation required 

by the board or tax tribunal is liable to a civil penalty of up to 100 GBP but not 

exceeding 3 000 GBP here the default continues.
1700

 Secondly, a person failing to 

deliver an instrument of variation and pay additional tax required by s 218(A) is liable 

to a civil penalty of up to 100 GBP but not exceeding 3 000 GBP where the default 

continues.
1701

 Finally, a person failing to make an s 218 return (regarding the provision 

of information as to the making of an overseas trust); failing to comply with a s 219 

notice (regarding the provision of general information to the HMRC); or failing to 

comply with a 219A notice (regarding the provision to produce documents or copy 
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documents to the HMRC) is liable for a civil penalty of up to 300 GBP plus a further 

penalty not exceeding 60 GBP or 30 GBP a day, respectively, where the default 

continues after it has been declared by a court and the tax tribunal.
1702

 

8.2.4.2 Negligence and the Wages of Fraud  

It is worth noting that there are distinct differences in the way penalties apply to 

negligence and fraud in the provisions set out under the FET/FGT and IHT systems; 

they thus have different consequences. First, the criminal penalties can include both 

felony and the misdemeanour penalties—they are heavier penalties than any of the 

penalties discussed above. Felony penalties will be imposed for wilfully attempting to 

evade tax
1703

 and making false returns,
1704

 while misdemeanour penalties will be 

imposed for wilfully failing to file a return or to pay tax
1705

 and making false 

statements.
1706

 Unlike the penalties applied in the case of IHT underpayment, there are 

civil penalties only.
1707

  

Second, the differentiation between negligence and fraud under the IHT system has 

been removed so that there is only a single penalty. No line has been drawn between 

fraudulence and negligence under the FET/FGT systems, thus leading to different 

consequences. Accordingly, if the underpayment of FET/FGT results from negligence 

or disregard for the rules and regulations, a penalty of 20 per cent of the underpayment 

is imposed.
1708

 However, no penalty is imposed when the taxpayer demonstrates that he 

or she acted with good faith and for reasonable cause.
1709

 If the underpayment is due to 

fraud, the penalty jumps to 75 per cent of the underpayment.
1710

 Furthermore, an 

additional penalty is imposed where the taxpayer fails to pay the tax after notice and 

after the IRS has demanded payment.
1711

 The UK system, however, make this statement 

on the issue:  

If a person is liable for any tax on a chargeable transfer or a periodic or 

exit charge who fraudulently or negligently delivers, furnishes or 

produces to the Board any incorrect account, information or document, is 
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liable to a penalty not exceeding the difference between the amount of 

tax for which he is actually liable, and any other person is liable by virtue 

of the operation of s 8A, and the amount of tax for which he would be 

liable if the information supplied by him were correct.
1712

  

A 247(3) adds that ‘a person not liable for any tax on a chargeable transfer or a 

periodic/exit charge that fraudulently or negligently delivers, furnishes or produces to 

the Board any incorrect account, information or document, is liable to a penalty not 

exceeding 3 000 GBP’.
1713

 The law continues:  

Any person who assists in or who induces the delivery, furnishing or 

production of any account, information or document which he knows to 

be incorrect is liable to a penalty of up to 3 000 GBP.
1714

 Moreover, if 

after any account, information or document has been delivered, finished 

or produced by any person it comes to the notice of any other person that 

it contains an error whereby tax for which the latter is liability has been 

or might be underpaid, he must inform Her Majesty’s Revenue and 

Customs of the error; if he fails to do so without understandable delay, he 

is liable to a penalty as if he had himself delivered, furnished or produced 

the account, information or document and had done so negligently.
1715

  

Third, unlike under the system of IHT, there is a line between wilful refusal and fraud or 

tax evasion in the FET/FGT system. Therefore, there are serious consequences for 

people who attempt to avoid paying FET/FGT wilfully or fraudulently. They are liable 

to a serious criminal penalty.
1716

 Accordingly, a wilful failure to file a return, supply 

information or pay FET/FGT is chargeable as a misdemeanour subject to imprisonment 

for not more than 1 year or a fine of up to 25 000 USD (100 000 USD in the case of a 

corporation) or both.
1717

 The FET/FGT evasion in any manner, such as the purposeful 

nondisclosure of taxable assets,
 
is chargeable as a felony subject to imprisonment for 

not more than 5 years and a fine of up to 100 000 USD (500 000 USD in the case of a 

corporation) or both, together with the cost of prosecution.
1718
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Conclusion 

The foregoing discussion reveals distinct differences between the US and UK WTT 

systems concerning the tax rates and thresholds. While the IHT rates apply a single flat 

rate on any chargeable transfers in excess of the ‘nil rate band’, the FET/FGT is based 

on progressive rates from 18 per cent to the top rate of 40 per cent; its marginal rate 

only applies to cumulative chargeable transfers in excess of the ‘exemption amount’. On 

the other hand, the IHT threshold (or ‘nil rate band’) and the FET/FGT exemption have 

increased gradually each year unless frozen during certain periods. The measures used 

in determining the amount depends on each country’s inflation index. These amounts 

will be calculated by reference to the current CPI which would generally be expected to 

increase annually. This indexation is problematic because these standards have never 

been used in the EIT.  

With regards to the tax liability and burden, the people who are liable to pay tax to the 

tax authorities under both WTT systems are similar. Their liability depends on various 

circumstances dividing tax liability into two categories: primary and secondary. 

Moreover, for administration, appeals and penalties, the valuation of property seems to 

be regarded as a significant matter. Some uncertainties have caused disputes between 

the tax authorities and taxpayers, leading to litigation and testimony from competing 

valuation experts. The two tax systems use varying general standards in property 

valuation. Unlike in the IHT, the ‘fair market value’ is determined with reference to its 

‘highest and best use’ for FET/FGT purposes, while the ‘open market value’ is 

determined with reference to its ‘best price’. It is not necessary to use the ‘highest 

price’. However, both general and particular valuation rules seem to have a thin line 

between their definitions. Whether or not one of these systems should be considered for 

adoption in Thailand’s new WTT legislation depends on its suitability to that specific 

context.  

The UK juridical process for the dispute settlement of IHT cases now follows a tribunal 

system, including the FTT and the UT. The US counterpart solely depends on the court 

system. The UK juridical process seems to be more flexible than the US counterpart 

since some appeals can be made to the High Court or the Court of Session. Appeals in 

the US must originate at the Court of Federal Claims, go through the Federal Circuit 

Court of Appeals, and end up at the Supreme Court, if necessary. Furthermore, there are 

differences in tax penalties in the UK and US WTT systems. While only civil penalties 
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are imposed under the IHT system, both civil and criminal penalties can be found in the 

FET/FGT system. In adopting such penalties in the Thai context, policymakers will 

have to decide whether heavier or lighter penalties should be applied. However, the law 

should significantly take into account the necessity to preserve the sanctity of the tax 

and to encourage obedience to tax law, thus minimizing tax avoidance. 

These approaches, including those from Chapter 7, would be helpful in closing the 

loopholes found in the former Thai legislation. They may also help to prevent the 

former difficulties, employing them to design a better WTT system for Thailand. Both 

the FET/FGT and IHT provisions will significantly contribute to analysing and 

assessing the new Thai WTT in the next chapter. They need to be addressed in order to 

achieve the desirable objective of redistributing wealth and narrowing the gap between 

the rich and the poor in Thailand. It is crucial for the Thai government and legislators to 

find suitable approaches, and they must be selective in adopting them into the Thai tax 

system rather than simply copying these systems exactly. This point will be discussed in 

more detail in Chapter 9.  
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CHAPTER NINE 

9 Analyses and Assessment of Introducing the WTT in Thailand 

 

Introduction 

There exist a number of significant issues of concern for any proposal seeking to 

introduce the wealth transfer tax (WTT) in Thailand. The first concerns the whole 

notion of introducing a WTT in Thailand, and the objective of taxes in Thailand’s 

context. Second, if Thailand decides to introduce the WTT into its tax system, there 

remain concerns about jurisdiction bases, and suitable criteria for the tax. The third 

issue concerns appropriate measures for relieving WTT burdens. Fourth, some key 

issues concerning tax computation and collection administration should be considered, 

such as tax rates, tax thresholds, property valuations, tax appeals and tax enforcement. 

Fifth, necessary measures against tax avoidance need to be considered. 

This chapter examines the case for introducing a WTT in Thailand, and examines the 

type of WTT that should be introduced. The preceding two chapters examined the 

differences in the structures of the US and UK WTT systems. This chapter examines 

whether there are aspects of either system that would be suitable for Thailand to adopt 

or implement when introducing its WTT system.   

9.1 Should a WTT be introduced in Thailand? If so, which WTT Systems are 

suitable in this context?  

During four decades of development, Thailand has encountered issues with income and 

wealth distribution. At present, there is a large gap between the richest and poorest 

people.
1719

 Narrowing this gap has been a subject of debate for decades. After ending 

the absolute monarchy in 1932, the People’s Party (Khana Ratsadon) raised the issue of 

the economic gap to support the revolution of 1932. It then proposed to solve the 

problem through the enactment of the Estate and Inheritance Tax Act of 1933 (EITA 

1933). Nonetheless, the idea of introducing a WTT in Thailand remains controversial. 

Even though some commentators have accepted the concept, they pay more attention to 
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national economic equality.
1720

 There have been many arguments against the 

introduction of the WTT. Thai economists and academics have noted that the WTT still 

faces obstacles in management and administration, including tax avoidance
 

and 

potential injustice to taxpayers arising from clerical errors.
1721

 Such errors have reduced 

government revenue from the WTT, and opponents continue to cite this problem in 

debates.
1722

  

9.1.1 Why does Thailand need to introduce a WTT? 

In order to determine whether it is desirable to introduce the WTT in Thailand, it is 

necessary to consider the objectives of taxes in the context of Thailand. The first 

question relates to the purpose of WTT collection. Chapter 4 introduced arguments in 

favour of WTT implementation, including two primary objectives for developing 

countries, including Thailand: financing government expenditures for promoting 

economic development and reducing wealth inequalities through taxing wealth 

transfers. These objectives would arguably conflict because economic equality is 

created through the distribution of wealth; therefore, economic growth will be delayed 

because the WTT may distort economic prosperity, reducing the labour supply, savings 

and entrepreneurship.
1723

  

However, the Thai military government has to decide whether the focus of a WTT 

should be to seek revenue, or to counterbalance wealth inequality in Thailand. A WTT 

may be an insufficient and uncertain revenue source because the revenue would depend 

on many factors, including death, the size of the estate, the tax rate, the efficiency of 

competent officials and so forth. Therefore, the Thai government should not expect to 

acquire significant amounts of revenue from the WTT. It would be more realistic to 

implement the WTT as a measure of wealth redistribution to narrow the gap between 

the rich and poor. The WTT could help to encourage the government to develop a social 

policy and to finance public services for the poor. The revenue acquired from the WTT 

could also promote programs and education for the underprivileged. These particular 

objectives would be best achieved if the WTT revenue was ring-fenced from other tax 

revenues and government funds. This would help ensure that the government’s 
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objectives are seen to be the reduction of social gaps rather than simply seeking to 

create additional revenue.  

Furthermore, the recent Thai military junta promised to bring democracy to Thai 

society.
1724 

Although the WTT would not directly help to promote and restore stability 

in a country struggling to maintain its democracy, it can be used as a redistributive 

instrument. The Thai military junta could implement the WTT in order to reach an 

adequate redistribution scheme supporting economic equality. When the junta attempts 

to restore the country’s democracy, it should introduce the WTT in Thailand.  

Next, the WTT could help to promote a fair and ethical society by strengthening 

Buddhist principles, particularly Brahmavihara Dharma. In Thai society, these qualities 

bind people in unity; they are principles that help integrate individuals into society as a 

whole. Nonetheless, as discussed in Chapter 4, some commentators assert that the WTT 

system is immoral and unfair; others argue that the WTT will erode Thai agrarian 

society and corrode customs of patrilineal inheritance and the hierarchical structure of 

the Thai family. The former would not cause a serious effect on Thai society because it 

can easily be solved through a highly progressive tax structure. The latter can be 

resolved because there are many tax reliefs and exemptions for agricultural land, and 

family farms can be provided for in the WTT system. While the custom of patrilineal 

inheritance is very strong in Thai society, the WTT would not seriously corrode the 

tradition of maintaining properties for successive generations.  

Finally, as discussed in Chapter 3, the current Thai tax structure fails to create 

fairness
1725

 because the rich proportionally pay lower taxes than the poor
1726

 in terms of 

the tax burden due to structural imbalances. The Thai tax structure is imbalanced for 

two reasons: first, it depends more on indirect taxes rather than direct taxes. Second, 

there is an absence of taxes on wealth transfer. Instead, there are merely two property 

taxes within the category of a wealth tax base, the building and land tax (BLT) and local 

development tax (LDT). As discussed in Chapter 5, income and property from an 

inheritance do not constitute income for the purpose of an income tax under the 

Revenue Code (RC). If a legatee subsequently sells inherited property, an exception 

applies in some cases.
1727

 Income from gifts is also exempt from tax.
1728

 Such an 
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approach benefits the rich. Therefore, there is a need to adjust the structure of the tax 

system itself. The tax policy needs to focus more on direct taxes; alternatively, it could 

put emphasis on introducing more indirect taxes in the wealth tax base category. One 

possibility to reform the Thai tax structure is introducing the WTT, serving to 

counterbalance the whole tax system. It may be argued that it would be easier to simply 

broaden the tax bases for existing taxes. This approach might offer one possible 

solution, but not for Thailand because the Thai taxation system involves inequality and 

imbalances in the tax bases. The personal income tax (PIT) progressive tax rate is 

ineffectual (and to a lesser extent, the corporate income tax (CIT)), requiring 

economically disadvantaged taxpayers to bear a greater fraction of the tax burden. 

Meanwhile, the value added tax (VAT) proportional tax rate is practically regressive 

because the low-income consumers (taxpayers) pay a larger fraction of their income to 

the government compared to high-income consumers (taxpayers), as discussed in 

Chapter 4. Therefore, it would not be possible for Thailand to broaden the existing tax 

bases because it would cause the Thai taxation system to become more inequitable and 

imbalanced. 

9.1.2 Which WTT System, the Estate or Inheritance Tax, Would Be Best for 

Thailand? 

One issue to consider here is the most appropriate WTT system for Thailand. This 

system should cause the least impact on society. This matter requires consideration 

because the system has to suit the context of Thailand. The estate and inheritance tax 

(EIT) operated under a single name, meaning that the EIT was a mixture of the 

transferor-based system and the recipient-based system. Moreover, the gratitude gift tax 

was adopted as a concealed provision, integrating the gift tax with each estate and/or 

inheritance tax. The idea behind this integration was to prevent the deceased from 

avoiding both estate and inheritance taxes.
1729

 These mixed systems can result in a 

greater tax burden for taxpayers. Meanwhile, while some form of WTT has been 

applied in most developed countries,
1730

 most countries in the Organization for 

Economic Co-operation and Development (OECD) with a WTT only collect either an 
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estate tax (transferor-based system) or an inheritance tax (recipient-based system).
1731

 

Thailand should decide to choose one rather than both of these systems in order to 

prevent taxpayers from having a heavy tax burden, in essence paying taxes twice from 

only one single estate and/or inheritance.  

In considering which WTT system is best suited to the structure of Thai taxes, it is 

necessary to consider whether such systems are in line with Thai economic policy. If the 

economic policy emphasises wealth distribution rather than economic development, an 

inheritance tax may be a better measure to implement the policy. Through this measure, 

each recipient or heir would bear the tax burden according to the value of the estate 

acquired. This system is fairer for the recipient than an estate tax, where each recipient 

or heir equally bears the tax burden regardless of the portion of the estate acquired. By 

comparison, if the policy focuses on economic development more than wealth 

distribution, an estate tax would be the obvious choice because it raises more revenue 

compared to an inheritance tax. The estate tax is levied on the deceased’s undivided 

estates, while the inheritance tax is levied on the portion of the estate received by each 

individual recipient or heir.  

While there remains an unfair distribution of income and wealth in Thailand, leading to 

wider gaps between the rich and poor, the introduction of the WTT should not focus 

only on solving this problem. It is essential to consider successful introduction and 

application in accordance to the context of Thai society. There are numerous issues of 

concern, such as the administrative costs, government revenue from the WTT, effects 

on Thai society and so forth. It is important that the administrative costs be lower than 

the government revenues derived through the tax; otherwise, the WTT will not align 

with the principle of economic efficiency.  

In practice, however, neither tax has ever raised a significant amount of revenue for 

financing economic development. One of the main arguments for repealing the EIT is 

that the tax provided very little revenue for the government,
1732

 not enough to cover the 

expenses of tax administration. Thus, it is important to consider whether or not the tax 

system raises enough revenue for public expenditures in order to justify the tax 

imposition. In comparing between the estate tax and the inheritance tax, the estate tax 

system may generally have lower administrative and compliance costs than the 
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inheritance tax system; the inheritance tax system inevitably imposes obligations on the 

number of heirs who are taxpayers with statutory liability for paying the tax, while 

estate tax system certainly imposes obligations on a single gross estate of the deceased. 

In the inheritance tax system, each heir is a taxpayer who generally holds remittance 

responsibility. Because the administrative and compliance costs depend upon the 

number of remitters, these costs tend to be higher when the tax official has to deal with 

larger remitters.
1733

 Meanwhile, the number of heirs who have statutory liability for 

paying the inheritance tax will have some bearing on administrative and compliance 

costs because the greater the number of heirs (taxpayers), the greater the number of tax 

computations.
1734

 This savings occurs because the number of estate taxpayers (the 

estate) is fewer than in the inheritance tax. The estate tax base is larger because it is 

charged on the whole estate, while the inheritance tax base is calculated by each 

proportion received by each heir. The more heirs, the lower the proportion of estate 

subject to inheritance tax; therefore, there may eventually be no consequences for each 

heir. Traditionally, in Thai society, there is a large extended family. Many different 

generations share a household, and Thai families tend to follow tradition in order to 

accumulate properties for their children. In such circumstances, the smaller the estate 

portion, the narrower the base for inheritance tax; successive generations may be less 

liable or have no liability for inheritance tax. 

Thailand could decide to choose the inheritance tax rather than the estate tax. However, 

the tax threshold (‘nil rate band’) or exemption amount—an effective measure to reduce 

the WTT payable—may be very high. Past attempts to introduce the WTT in Thailand 

have always been met with resistance from the well-off sections of Thai society, and 

such individuals often have strong and direct influence on the government’s economic 

policy.
1735

 The maximum tax threshold or exemption amount directly impacts the 

amount of tax payable. The higher the threshold or exemption amount, the lower the 

WTT payable. This factor could potentially undermine an inheritance tax, making it 

insignificant due to its inability to more equitably distribute income and wealth between 

the rich and the poor.  

Although the inheritance tax may encourage estate distribution more than the estate tax, 

tax imposition should not focus only on wealth. It must also consider other issues. The 
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estate tax may affect wealth less than inheritance tax, but it does have some effects on 

wealth distribution, particularly when there is a single heir. The effects of the estate and 

inheritance tax are equivalent in terms of wealth distribution. The estate and gift tax 

(transferor-based system) places the tax burden on the descendant and donor, 

respectively, which means that there are fewer taxpayers than for the inheritance tax 

(recipient-based system). While the inheritance tax requires more tax officers to assess 

and collect inheritance tax from each heir, the estate tax requires fewer officers to 

collect and assess taxes a single time. Therefore, in introducing the WTT, officials 

should favour the estate tax (transferor-based system) because this approach will follow 

the principle of administrative efficiency. The question of liability for estate tax may 

arise if there are many heirs. The primary liability to pay the estate tax should lie with 

heirs who are the deceased’s personal representatives or transferees (or donees) as the 

case may be. 

Moreover, the estate tax (transferor-based system) can raise more revenue for 

government public expenditures than the inheritance tax (recipient-based system). Its 

base tax is the gross value of the deceased’s estate rather than the proportion of the 

estate received by each heir. When the government gains more revenue from such taxes, 

it can distribute the revenue back to people in the form of agricultural support, 

education and public health opportunities. Through the transferor-based system, tax 

imposition should be justified as a desirable tax system following the principle of 

revenue sufficiency, allowing the Thai government to implement a stable financial and 

economic policy.  

9.1.3 Is the US or UK transferor-based system suitable for Thailand? 

Although the US and UK transferor-based systems are similar, they have some distinct 

differences with regard to their operation details. In considering which would be best 

suited for introduction into the Thai tax structure, it is necessary to recognize that the 

UK system is operated as a single system whereas the US system is operated as a dual 

system. While the IHT rules seem complicated, the federal estate and gift taxes 

(FET/FGT) rules are more comprehensive because its structure combines the FET and 

FGT. The dual system is sufficiently simple, making it readily understandable and easy 

to apply.  

However, it is assumed that the UK single system may be more advantageous than its 

US counterpart because the potentially exempt transfer (PET) regime has been 
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introduced into the IHT system. The PET is unusual in having no tax on many lifetime 

transfers (gifts) but a tax on death transfers.
1736

 This writer has selected the UK single 

system with the PET regime because it conceals a gift tax within the IHT system, which 

would help to motivate taxpayers to pay the tax. Under the PET regime, however, not 

all lifetime transfers will be chargeable because many lifetime transfers will be allowed 

without any tax consequences. It is submitted that the UK single system operating in 

tandem with the PET regime will align with Adam Smith’s fourth canon, efficiency. 

Efficiency is one of the minimum requirements setting the foundation for a good tax 

system. Efficiency follows the criteria that ‘every tax ought to be so contrived as both to 

take out and to keep out of the pockets of the people as little as possible over and above 

what it brings into the public treasury of the state’.
1737

 Therefore, the WTT collection 

approach should distort the economy of Thailand as little as possible.  

While the structure of the UK single system with the PET regime could be more 

suitable than the US dual system, this does not imply that all rules of the UK IHT 

should be imported into the designed tax legislation. If appropriate, certain rules under 

both systems can be considered or put aside, as will be discussed later. 

9.2 The Tax Base and Jurisdictional Bases 

The following key issues will be considered in order to answer the question of how the 

tax base and jurisdictional bases should be formed when introducing the WTT in 

Thailand: the main charging provisions, the UK PET regime, transfer of wealth vs. 

transfer of capital, and the inclusion principle vs. the accumulation principle. 

9.2.1 The Main Charging Provisions 

While a charge to the FET/FGT can arise only if there have been transfers of wealth that 

occur at death
1738

 or during the lifetime,
1739

 a charge to the IHT can arise only if there is 

a chargeable transfer, chargeable lifetime transfer or chargeable transfer upon death. 

Under the EITA 1933, estate tax was chargeable on the ‘gross value of the estate’.
1740
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The gross value of the estate is the total value of all properties owned by the deceased at 

the date of death and the value of any property given away by the donor within the 

previous year. In making a comparison between the UK and US systems, the transaction 

of a ‘transfer of wealth’ or a ‘transfer of value’ are clearly described in US and UK 

legislation. However, EIT transactions were unclear because there was no single term of 

‘transfer’ in the EITA 1933. The transaction is significant in distinguishing between 

taxes on wealth transfer (WTT) and other categories of tax, such as wealth tax, capital 

gains tax
1741

 and property tax. It is thus vital to expand the concept of transaction by 

including the term ‘transfer’ into the legislation provision introducing the WTT.  

9.2.1.1 The UK PET Regime 

As discussed above, unlike the FET/FGT system, the IHT system is advantageous 

because it applies the PET regime, which is one of the most significant developments in 

the IHT code. The PET regime is a helpful means for tax planning because it is assumed 

that a PET will be an exempt transfer when a transferor makes a lifetime transfer, 

resulting in no immediate IHT charge.
1742

 If the transferor of the PET survives more 

than seven years after making a PET, it becomes a completely exempt transfer.  

Under the PET regime, most lifetime transfers qualify as PETs if they do not fall under 

the exempted transfer categories. Otherwise, IHT is charged on the value transferred by 

the chargeable transfer immediately – an immediately chargeable transfer. If its total 

amount goes over the nil rate band, these chargeable transfers will be entered into the 

transferor’s cumulative total of transfers, chargeable as lifetime transfers.
1743

 Then, IHT 

is due on the chargeable lifetime transfer by the end of April the following year.
1744

 This 

means that the more immediately chargeable transfers, the more tax collection and 

assessment will occur each year; consequently, the tax authorities may have more 

burdens and higher administrative costs. On the other hand, it relieves taxpayers of the 

heavy tax burden of reporting all gifts by filing tax returns, and it may also contribute to 

more costs of tax compliance. In order to design a desirable WTT system for Thailand, 

both the administrative and compliance costs should be effective, corresponding with 

the principle of economic efficiency. Therefore, the WTT legislation should implement 

the PET regime into the system. However, the duration of time the PET is chargeable if 

                                                           
1741

 CGT is different from wealth transfer tax and does not belong to the same tax category with the WTT 

as the UK inheritance tax (IHT), formerly known as the CTT.  
1742

 IHTA 1984 (UK), s 3A (5). 
1743

 IHTA 1984 (UK), s 3(4). 
1744

 IHTA 1984 (UK), s 226 (1). 



279 
 

the transferor dies should be extended to up to ten years in order to persuade the 

taxpayers to pay taxes with a better tax planning process rather than avoiding the tax. 

However, IHT charged on failed PET can potentially be reduced by the availability of 

taper relief.
1745

 

9.2.1.2 Transfer of Wealth versus Transfer of Capital  

The transfer of wealth and the transfer of capital (value) are the main concepts upon 

which US and UK legislation is built. The former concept is determined by wealth 

transferred at death and during the lifetime. The latter concept is determined by capital 

(value) transferred at death and during the lifetime. Nevertheless, there is a thin line 

between the two taxes in terms of how to measure the amount of wealth or capital 

transfer. The transfer of wealth can be measured by determining the total amount of the 

property given away and the total value of the property owned at death. On the other 

hand, the transfer of capital (value) can be measured by determining the total value 

transferred by a chargeable lifetime transfer, which is a disposition made by a person 

resulting in a reduction in the value of the person’s estate according to the consequential 

loss rule.  

Another line can be drawn between the ways in which both taxes are chargeable on 

wealth transferred or capital (value) transferred, as the case may be. Transfers of wealth 

at death and during lifetimes are treated differently, resulting in tax on both transfers 

being separately calculated; meanwhile, all transfers of capital (value) are treated 

similarly as a chargeable transfer made before death.
1746

 So long as the deeming 

provision
1747

 is applied, IHT on death is charged on the property of the deceased 

(estate), which depends on immediately chargeable or potentially chargeable (or failed 

PETs).
1748

 Form this point of view, the UK approach should be selected for introducing 

WTT legislation because it seems more comprehensive than the US approach, and its 

calculation seems less complicated.  
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9.2.1.3 Inclusion Principle versus Cumulation Principle 

The FET/FGT is imposed on ‘the value of property’ owned by the descendent at 

death
1749

 and ‘the transfer of property by gift’ by the donor.
1750

 These transactions are 

accumulated to determine the ‘gross estate’ and ‘gross gift’. The terms ‘gross estate’ 

and ‘gross value of the estate’ are similar, as used under the EITA 1933. On the other 

hand, the IHT is charged on the total value transferred not only by a chargeable lifetime 

transfer, which has been made immediately before death (or immediately chargeable 

transfers on death),
1751

 but those that are only potentially chargeable as failed PETs. The 

US and UK systems provide two different principles governing which properties are 

included in the ‘gross estate’ and ‘gross gift’ for the FET/FGT (‘inclusion principle’) or 

accumulated as a ‘total of chargeable transfer of value’ for the IHT (‘cumulation 

principle’). Both principles have advantages and disadvantages worth considering for 

the purpose of designing the Thai WTT. 

S 6 and s 33 of the EITA 1933 did not attempt to define the property of the deceased in 

order to include all types of property when determining the gross estate value. These 

provisions are obsolete, leaving open a legal loophole to avoid the tax, as discussed in 

chapter 6. In comparing the US and UK systems, both inclusion and cumulation 

principles basically attempt broadly to define all types of property and property 

transfers; for example, ss 5(1) and s 272 describe an ‘estate’ as consisting of the 

aggregate of all ‘property’, which has an extremely wide definition beyond its ordinary 

meaning. On the other hand, ss 2033 and 2511 broadly define the ‘gross estate’ and 

‘gross gift’ to cover all types of property or property interest. Therefore, it is submitted 

that this approach would be advantageous, as these principles should also be considered 

for the new WTT legislation in Thailand.  

9.2.2 Jurisdictional Bases  

There are differences and similarities between the uses of the jurisdictional base in the 

WTT systems of the US, UK and Thailand. Although the FET/FGT, IHT and EIT are 

similar in using the base of the location (situs) of assets, the citizen and resident bases 

primarily focus on FET/FGT rather than IHT, which only emphasises the domicile base. 

However, citizenship (or nationality) are the only jurisdictional bases applicable for EIT 
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purposes. Unfortunately, domicile and residence rules were not considered to be 

relevant under the EITA.
1752

   

While the jurisdictional bases for the US system are residence or citizenship, the UK 

system depends on the domicile of the transferor or deceased rather than 

citizenship/nationality. Questions can thus arise regarding the jurisdictional bases for 

the introduction of the WTT. Firstly, should domicile or residence rules be adopted? 

Under the recent Thai tax regime, for example, the PIT generally depends on the 

residence of the individual: ‘any person staying in Thailand for a period or periods 

aggregating 180 days or more in any tax year shall be deemed a resident of 

Thailand’,
1753

 the so-called ‘deemed resident rule’. In correspondence with the PIT 

system, WTT legislation should apply the residence rule rather than the domicile rule. 

This means that the WTT should be chargeable on all property of an individual who is 

deemed to reside in Thailand for an aggregate period or periods of 180 days or more in 

the year at death, wherever his property may be situated and whatever his nationality.  

Some Thais, particularly the wealthy, hold more than one citizenship/nationality, and 

they own properties situated in many countries. If their properties are situated in other 

countries, a second question arises: is the prospective Thai WTT chargeable on the 

transfer of all property situated overseas? The answer to such a question is that so long 

as the individual holds Thai citizenship/nationality, the tax will be imposed on the 

transfer of all property, regardless of where the property is situated and without regard 

for where the individual who owns the property resided. Thus, the new WTT legislation 

should continue to use the jurisdictional base of citizenship/nationality as applied in the 

EIT system. In determining the basis of the taxing jurisdiction (or the jurisdictional 

bases) for introducing the WTT in Thailand, the tax should depend upon the 

nationality/citizenship, the residence of the descendent or donor and the location (situs) 

of the properties (assets). However, as in the UK tax regime, the domicile rule will not 

be considered for use in the prospective Thai WTT because it is incompatible with the 

‘deemed resident rule’ under the PIT system, as discussed above.  

9.3 What Tax Relief Measures should be adopted into the New WTT?  

Tax relief measures for reducing or eliminating heavy tax burdens on taxpayers is a 

crucial issue because the amount of WTT depends not only on the aggregate value of 
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property (or accumulated chargeable transfer of value), but on the availability of any 

exemptions, deductions and reliefs. Generally, such measures are essential to 

government policy whether stimulating the economy, controlling people’s behaviours or 

relieving tax burdens. More specifically, the WTT should be reduced or eliminated in 

certain situations because such measures—taken on a limited and necessary basis—may 

prevent tax avoidance or serve other purposes.
1754

 Some measures can also be justified 

on various other grounds, such as serving cultural, social and national necessity, 

preserving administrative convenience, exempting modest tax, preserving property and 

preventing double taxation. Nonetheless, any desirable measures for the prospective 

Thai WTT should be designed in accordance with other legislative enforcement in 

Thailand, including succession law, RC and so forth, as discussed in chapter 5.  

In introducing the WTT, some of the EIT should be modified. Some suitable 

exemptions, deductions and reliefs should be introduced based on the context of Thai 

society, while others should be adopted from the selected jurisdictions, as described in 

the following subsection.  

9.3.1 Modified EIT Measures  

Measures for reducing or eliminating taxation are an important and complicated issue 

because if there are many exceptions, deductions and reliefs, the performance and roles 

of officials become more complex, and the total revenue collected decreases. Under 

EITA 1933, there are only a few EIT exemptions available for the taxpayer to be 

entirely exempt. S 14 of the EITA 1933 simply relates to property that was devolved to 

the state, political parties, charities or the Red Cross. It can be argued that the EITA 

1933 did not provide adequate exemption, and its provision left open loopholes, failing 

to limit the amount allowed under the exemptions. In addition, EIT deductions had been 

made – for instance, for debts incurred prior to death and expenses after death under s 

13 of the EITA 1933.
1755

 However, many argue (Chapter 6) that s 13 was too 

ambiguous. Moreover, EIT relief was only granted in three particular circumstances: if 

the conditions in s 25, s 29 and Tariff 1 were satisfied. The reliefs consisted of quick 

succession, close relatives and annual instalments. It can be argued that the EIT reliefs 

may not be appropriate today because they are inadequate and obsolete. Therefore, it is 
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also important to modify such measures by considering other applicable exemptions, 

deductions and reliefs that are available in the US and UK WTT systems.  

9.3.1.1 Public Charity Exemption and Deduction 

In s 14 of the EITA 1933, exemptions are applied for gifts to the state, Thai political 

parties, charities and the Red Cross.
1756

 However, this provision was inadequate and 

inappropriate for the context of Thailand, and it was unable to achieve its goal of 

encouraging charitable contributions. Thais tend to prefer to donate their money, lands 

and other properties to Buddhist temples and monks. The EITA 1933 legislation failed 

to properly incentivize socially-desirable activity. This failure has affected the level of 

charitable donations to the non-profit sector and charities in Thailand as a whole. 

Organisations that assist the poor could possibly be negatively impacted if an 

appropriate public charity exemption (or deduction) does not exist in the prospective 

Thai WTT. Thus, the legislation should remain and be remedied after considering the 

criteria for the selected WTT systems. 

The question then arises of which criteria would be suitable in introducing the WTT in 

Thailand: the US deduction or the UK exemption? Basically, the main difference 

between the US deduction and the UK exemption consists of the fact that the US 

deduction usually involves an amount of some qualifying expense, whereas the UK 

exemption is usually a flat (monetary) amount fixed by the law. The US deductions are 

subtracted from the value of the gross estate or gross gift, while the UK exemption is 

subtracted from the transfer of value, or exempt from the property itself. Both the US 

deduction and UK exemption provide for unlimited gifts to public charities.  

The US deduction criteria should be adopted over the UK exemption because the US 

criteria arises from a policy decision to promote general welfare while relieving the 

government of the need to provide certain services; it is not an attempt to accurately 

reflect the net value of the descendant’s inheritance. A strong welfare and service policy 

is needed for Thai people, especially the poor. Secondly, this criterion will correspond 

with the deduction criteria of the PIT provision under the RC. S 47 (7), providing a 

donation allowance to governmental entities and qualifying charitable organisations, as 

prescribed by the Minister and published in the Royal Gazette under the Royal 
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Decree.
1757

 Currently, there are 747 organizations, public charitable institutions, clinics 

and educational institutions on the lists, according to s 3 of the Notification of the 

Ministry of Finance on Income Tax and Value Added Tax. In the absence of deduction 

limits indicated under the EITA 1933, the legislation could leave open loopholes for tax 

avoidance. It is important to consider whether or not the amount of the deduction should 

be limited. The answer is in favour of the US criteria: there are tax deduction limits for 

qualifying charitable organisations based on the size of the qualifying gifts or the 

percentage of the donor’s properties. The criteria for consideration and announcement 

of organizations, public charitable institutions, clinics and educational institutions 

should also follow the US criteria. It should cover all corporations and associations 

organised and operated exclusively for religious, charitable, scientific or educational 

purposes, as well as veterans’ organisations.  

Meanwhile, the UK criteria will not be considered because it is unable to cover 

qualifying bodies compared to its US counterpart. There are only three main bodies that 

qualify for the UK exemption: UK-based charities
1758

 (also includes the UK community 

amateur sport clubs which is open to the whole community), political parties, housing 

associations
1759

 and other national bodies, such as the British Museum, National Gallery 

and any university.
1760

 Nevertheless, it is crucial to consider the UK criteria of 

restrictions to prevent the abuse of such reliefs. For example, if a gift made to charity is 

conditional or defeasible, the relief will not be given.
1761

 In addition, if a donor has 

given a property to charity and continues to live in it, the relief will not apply.
1762

 Such 

restrictions are also applicable to gifts made to political parties, housing associations 

and certain national bodies. For active service and visiting forces, there is an IHT 

exemption for transfer on death during active service.
1763

 The prospective WTT 

legislation should also provide an exemption to estates situated in Thailand belonging to 

Thai armed forces personnel who have Thai citizen/nationality and die during active 
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service or face other conditions of a warlike nature, such as disease, accident or wounds 

inflicted in battle. 

9.3.1.2 Small Gifts and Annual Exemption (or Exclusion) 

S 7 and s 34 of the EIT appear to provide three different exemptions that are related to 

small gifts, gifts in consideration of marriage and gifts made prior to the Act. This first 

EIT exemption, the so-called ‘small gift exemption’, is similar to its IHT counterpart. 

The question may arise as to whether such an EIT exemption (or exclusion) should 

remain when introducing the WTT in Thailand. To answer this question, it is useful to 

considering the purpose of small gifts and annual exceptions (or exclusions). First, such 

an exception (or exclusion) can keep the tax authorities from setting taxes below the 

small incidental lifetime gifts or transfers on death, removing the need to keep records 

of and reports regarding such transfers. It also relieves taxpayers of the heavy tax 

burden of reporting all gifts by filing tax returns.  On the grounds of administrative 

convenience, therefore, the EIT exemption should remain but be modified when 

introducing the WTT. This would add convenience to the tax administrative method, 

allowing the WTT system to correspond with the principle of administrative efficiency. 

Secondly, such an exemption (or exclusion) can help to encourage lifetime giving to the 

non-profit sector or charities. It would also help to reduce the impact of taxing wealth 

transfers, which could affect lifetime charitable contributions and the level of charitable 

contributions to non-profit sectors or charities. Thais are Buddhists, contributing to 

temples and monks in traditional practices. In addition, such exceptions (or exclusions) 

would help to promote Thai custom because they correspond with the Buddhist 

concepts of ‘Brahmavihara’ and ‘Sangkaha Vatthu’. These ‘dharma’ are crucial in 

Thailand’s Buddhist religion.
1764

  

Nonetheless, in the EIT system, legislation annually permits exemptions in the amount 

of gifts not exceeding 20 GBP per donee. This maximum amount may be considered 

inappropriate and obsolete because it is too low for the present time. Thus, the proper 

amount and criteria for the exemption must be considered. To determine the maximum 

amount of gifts, it is important to consider indexation: the adjustment may use available 

indexation to match the maximum amount. If the indexation rates are increased over 

time, the maximum gift amount will accordingly increase.  
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A further question then arises regarding which indexations are suitable for use in 

adjusting the maximum amount. One criterion for the exemptions is the inflation index, 

particularly the CPI. It should be adopted in order to adjust the maximum amount for 

introducing the WTT. The annual FGT exclusion will have its maximum gift amount 

indexed for inflation and will slowly increase over time. Under the indexing system set 

forth in s 2503(b) (2), the exclusion amount started at 10 000 USD in 1997 and 

increased to 14 000 USD in 2015.
1765

  

While the maximum amount of gifts for the EIT exemption is measured by using the 

term ‘per donee,’ both the FGT
1766

 and IHT
1767

 counterparts are measured with the term 

‘per donor’. The question also arises as to whether there are differences in consequences 

between the maximum amount, as measured by the donor and donee. Ultimately, the 

term ‘per donee’ in the EIT exemption may leave open a loophole for avoiding tax 

because the donor may make gifts to many donees so long as the gift to each denee is 

not more than the  maximum amount. Such gifts would not have any tax consequences. 

In introducing the WTT, therefore, the term ‘per donee’ should be replaced by the term 

‘per donor’; as a result, gifts made by any donor below a set amount to an unlimited 

number of donees during the calendar year would be exempted from the WTT. 

Furthermore, a unique approach for the IHT exemptions needs to be taken into 

consideration. Different from the US, UK legislation permits exemptions for two classes 

of gifts. Class one is a small gift in any tax year up to a total of 250 GBP per donor. The 

second is an annual exemption for lifetime gifts not exceeding 3 000 GBP in any tax 

year
 
together with an exemption of lifetime gifts between 1 000 and 5 000 GBP for 

marriage. In introducing the WTT for Thailand, this approach would benefit taxpayers 

(donors) who would have three choices for organising their gift-giving based on varying 

amounts and differing circumstances. Thus, this exemption approach should be adopted 

into the new tax system. 

9.3.1.3 Expense, Debt and Claim Deductions 

In introducing the WTT for Thailand, some EIT deductions, such as certain debts and 

expenses, would remain and be modified. In addition, other deductions that were absent 

from the provisions of the EITA 1933 should be introduced into the tax system. 
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Deductions should be included in the Thai WTT system because the amount of tax paid 

should be based upon the principle of ability to pay. Correct determination of the 

‘taxable base’ is essential because it can help the tax system be equitable in two senses: 

horizontal equity and vertical equity. The key concept is that the taxable estate must be 

the amount actually transferred to the heirs. Thus, the taxable estate does not include 

assets unavailable for transfer to heirs. For criteria suitable to Thailand, it is necessary to 

consider the US applicable deductions concerning certain expenses, debts and claims 

allowed
1768

 for the purposes of the FET. These criteria of deduction should be 

considered when introducing the WTT because the FET/FGT is heavily focused on 

deductions for the amount of the taxable estate, while there is no mention of deductions 

in IHT.  

Pursuant to the EITA, the provision of s 13 allowed certain deductions, which were 

analysed in Chapter 6 and will not be repeated here. Still, an important deduction that 

was absent from the provision was a deduction for casualty losses. S 2054 allows a 

deduction for casualty and theft losses that occur during the settlement of the estate. 

Deductions for losses include those arising from ‘fires, storms, shipwrecks, or other 

casualties, or from theft’ and only to the extent that the ‘losses are not compensated for 

by insurance or otherwise’. The question of what is or is not a ‘casualty loss’ is crucial 

because the term should be adopted in introducing the WTT to Thailand. The casualty 

losses should be listed in the statute and include theft, storm, fire and shipwreck. 

Moreover, deductible losses should be sudden and limited to those that occur during the 

period of administration and distribution of the estate. There will be no deduction 

allowed if the losses fail to satisfy the requirements of the new statute. However, a 

deduction should not be allowed when the estate receives reimbursement for the loss, 

whether from an insurance company or other source.  

Furthermore, certain debts due by the estate shall be paid in accordance with the 

provisions in chapter II of the CCC concerning payment of debts and distribution of the 

estate. Although the creditors of the estate are entitled to be paid only out of the 

property in the estate, they were completely absent from s 13 of the EITA 1933. Such 

debts included the following: (1) expenses incurred for the common benefit of the 

estate; (2) taxes and rates due by the estate; (3) wages due by the deceased to any clerk, 

servant and worker; and (4) supplies of daily necessities made to the deceased and 
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ordinary debts of the deceased.
1769

 For tax computation purpose, if such debts appear 

likely, a tax deduction shall also be taken. 

9.3.1.4 Quick Succession Relief (or Credit) 

The EIT’s successive charges relief, internationally known as ‘quick succession’ relief, 

is only provided for under s 25 of the EITA 1933. S 25 set out various applicable 

percentages, up to five years following the first chargeable occasion on death and up to 

the second chargeable occasion on death. It is important that this relief remain when 

introducing the WTT because it constitutes a degree of fairness among the members of 

successive generations. It alleviates a double charge of tax as a result of two deaths 

arising within a short period of time. This principle also corresponds with the criteria of 

equity (or fairness) in the sense of vertical equality, which is concerned with fairness 

between those who are in unequal circumstances. For example, families may experience 

multiple deaths within a relatively short time span, creating a new transferor. The prior 

transferor and the current transferor should be regarded as being in unequal 

circumstances; thus, they should be treated differently. Relief will be differently applied 

to relieve the tax burden of the descendant in successive estates. The percentage will 

vary depending upon the length of time that has elapsed between the year of the prior 

transferor’s death and transferor’s death.  

Moreover, quick succession should provide suitable relief for use in Thai society 

because Thailand has the custom of patrilineal inheritance, and Thais strongly believe in 

saving their property during their lifetime for the next generation. The successive 

charges relief would help taxpayers to reduce the impact of the WTT on family wealth. 

However, the relief should be remedied slightly in terms of the limited requirements of 

certain properties or rights and benefits.
1770

 In designing the new WTT, all kinds of 

properties should be subjected to the relief equally; it should not be limited only to 

immovable property or certain rights and benefits. In addition, the maximum length of 

time between the death of the prior transferor and the current transferor should be 

extended up to ten years. This provision would be similar to US criteria with its 

maximum length of ten years after the prior transferor’s death
1771

. This time span is 
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currently longer than what is provided in the UK and Thailand.
1772

 This time allowance 

would be fairer than the one currently specified under the Act.  

9.3.2 Desirable Measures 

In the EIT system, the category of the measures for reducing or eliminating tax liability 

was inadequate. There are other useful measures based on special grounds that apply to 

various purposes in different circumstances. These were absent in the EIT legislation. In 

designing the new WTT, some desirable measures should be adopted from the selected 

jurisdictions as being suitable for the context of Thai society. 

9.3.2.1 The Royal Estate Exemption 

We should first consider whether or not the royal estate should be exempt from the 

prospective Thai WTT. In the UK, the royal estate is taxable for the IHT, but not for the 

royal estate of the Thai monarch. Discussion of whether the royal estate should be 

subject to the WTT would be prohibited in the country, and may be regarded as 

promoting negative opinions about the institution of the monarchy in Thailand. 

Politically, negative opinions about the Thai monarch should never be expressed; such 

expressions could cause the introduction of the WTT to fail as the most senior members 

of the royal family are protected from insult or threat by the criminal code.
1773

 S 112 of 

Thai Criminal Code states that anyone who ‘defames, insults or threatens the king, the 

queen, the heir-apparent or the regent will be punished with up to 15 years in 

prison.’
1774

 The question may arise as to whether ‘taxing the royal estate’ could be 

interpreted as defamation, insult or threat. This is a very sensitive issue, especially in the 

context of the current political climate in Thailand; thus it would be prudent to not 

comment on it. 

In considering the basis of Thailand’s tradition, culture and beliefs, however, Thais 

respect and revere the King of Thailand, not because he is the country’s symbol of the 

Thai constitution, but because he serves as a unifying element for Thailand.
1775

 

Therefore, taxing the King’s private property would not currently be acceptable matter 
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in Thai society. Thus, wisdom would dictate that, in order for the WTT to not be 

rejected, the royal estate should be completely free from the new WTT. 

Legally, royal estate would be exempt from the prospective Thai WTT, as currently 

provided for by the Crown Property Act of 1936 (CPA 1936). Under this Act, the royal 

properties will be classified into two categories:
1776

 (1) the ‘king’s private property’ that 

personally belongs to him before ascending to the throne (his personal property), which 

will subsequently be liable to taxation
1777

 and (2) ‘public property’, which includes the 

king’s property used exclusively for the benefit of the state (e.g., the palace as well as 

‘crown property’). These two categories of royal property will be completely exempt 

from taxation.
1778

 Therefore, the crown estate, which is property derived by the king 

through devolution (by inheritance or gift) from the previous king, will fall into the 

category of crown property and remain untaxed.  

9.3.2.2 Exemption for Buddhist Monks’ Estates  

The question to consider here is whether or not the property acquired by a monk during 

his monkhood should be exempted when introducing the WTT. As discussed in Chapter 

6, property transferred to the temple is not considered to be part of an estate since it 

forms part of the temple’s ecclesiastical property
1779

 or the temple ground.
1780

 

Therefore, such property should be exempted from the prospective Thai WTT. 

However, a monk’s property should be subjected to the WTT if it meets the following 

characteristics: if it was acquired during his monkhood and disposed of during life or by 

will
1781

 or if it belonged to him before he entered the Buddhist monkhood and devolved 

to his statutory heirs.
1782

 Thus, his properties acquired during his monkhood which can 

be devolved to the temple or properties owned before become a monk but disposed by 

his will, are only exempted from the prospective Thai WTT.  

9.3.2.3 Marital Deduction or Spouse Exemption  

The EITA 1933 did not contain a variety of deductions or exemptions. It also omitted a 

marital deduction (often known as the ‘spouse exemption’ under the IHT system), 

which is a significant estate planning device and recognised as one of the most 
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important features of the FET.
1783

 These WTT reliefs help to deliver generous tax 

savings, providing the surviving spouse more income and better financial protection. 

This measure can also create WTT savings that help the decedent’s heirs or 

beneficiaries to acquire more capital.
1784

  

Separate property and community property have difference tax consequences, with the 

community property jurisdiction previously serving to provide more WTT advantages 

than the separate property jurisdiction. To remove the discrepancy in treatment between 

separate property and community property, it is necessary to allow WTT relief in 

connection with community property through a marital deduction (or spouse 

exemption). This relief would assist in equalizing the WTT treatment between non-

community and community property jurisdictions.
1785

  

In order to propose desirable measures in drafting Thailand’s WTT in Thailand, one 

must consider whether there should be a marital reduction (or spouse exemption) 

relieving the tax burden on the surviving spouse who owned community property. This 

situation is called ‘sin somros’ in Thai family law
1786

 and permits the spouse who dies 

first (decedent) to pass his or her entire estate to the surviving spouse free of WTT. As 

discussed in Chapter 5 and 7, the primary purpose of such measures was to permit a 

deceased spouse to pass a separate property, a so-called ‘sin suan tua’ in Thai family 

law, to his or her surviving spouse with the same tax consequences that would have 

been obtained if the spouses had lived and saved and transferred property in a ‘sin 

somros’ regime. As Congress noted, ‘A husband and wife should be treated as one 

economic unit for purposes of estate and gift taxes, as they generally are for income tax 

purposes. Accordingly, one tax should be imposed on transfers between husband and 

wife’.
1787

 This married (spousal) unit, however, should not be regarded as a single 

taxable unit for WTT purposes,
1788

 even if the marital unit was formerly recognized as a 

taxable unit.
1789

 Similar to the US, under the Thai tax regime, a married couple (or 
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spousal unit) seems to be regarded as a single taxpaying unit, at least for the purpose of 

IPT collection. As s 57Ter provides, ‘If their marital status exists throughout the 

preceding tax year, the assessable income of the wife shall be treated as income of the 

husband, and the husband shall be liable to file a tax return and pay tax’.
1790

 This 

statement assumes that Thailand will reach a conclusion about the married (spousal) 

unit, which is to be regarded as a single taxpaying unit for the purposes of the 

prospective Thai WTT.  

Consequently, the properties accumulated during marriage are treated as ‘sin somros’ in 

the Thai community property jurisdiction, and each spouse is considered to own one-

half of the ‘sin somros’. Therefore, the surviving spouse owns the other half, regardless 

of how the title was held.
1791

 At death, the propertied spouse had the right to dispose of 

only one-half of the ‘sin somros.’ This concept is also applied to gift transfers made by 

a living donor spouse at the time the transfer is made. Thus, only one-half of the ‘sin 

somros’, which is included in the gross estate or gross chargeable transfer (GCT), 

qualifies for such tax reliefs, while the other half is not because it is not deemed to have 

been owned by decedent at death. Accordingly, both ‘sin suan tua’ in the non-

community property regime and separate property (one-half of ‘sin somros’) of a spouse 

in the community property regime are treated equally for the purposes of WTT. From a 

logical perspective, therefore, it would seem reasonable enough to allow a marital 

deduction (or spouse exemption) in the prospective Thai WTT for the transfer of wealth 

between the deceased spouse and the surviving spouse, justifying the WTT relief in 

connection with  community property.  

9.3.2.4 Agriculture Property Relief 

Agriculture is an engrained part of Thai culture and should not be destroyed by WTT 

collection. Most family farms will be affected, particularly rice farm owners who are 

poor. Thus, the WTT could greatly add to their economic burdens. Thailand must 

provide agricultural property relief for family farms. The most suitable criteria for 

introducing the WTT is the UK IHT because its IHT agricultural property relief
1792

 is 

amongst the most significant reliefs from the charge to IHT and has attracted much 

attention from tax planners.  
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Another concern involves the purpose of such reliefs for IHT systems. Business 

property relief (BPR) and agricultural property relief (APR) were introduced in order to 

ensure that business was not broken up by the imposition of an IHT charge. This IHT 

relief could be very helpful in effectively eliminating the new Thai WTT that would 

otherwise be payable for farmers. It would be broadly beneficial to farmers and 

executors of farmers because more than half of the poor belong to the agricultural 

sector.  

9.3.2.5 Heritage Property Exemption  

There is no exemption available under the EITA 1933 concerning national heritage 

property, such as ancient monuments, antiques and art objects. The Ancient 

Monuments, Antiques and National Museums Act of 1961 permits any natural person to 

possess certain ancient monuments, antiques or art objects and may bequeath these to 

heirs and others.
1793

 The question arises whether there should be a tax exemption for 

ancient monuments, antiques or art objects and, if so, to what extent these should be tax 

exempt when introducing the WTT. In answering this question, it is necessary to 

consider the aim of such exemptions. Is it to permit transfers of national heritage 

property in order to set up and fund the upkeep of such property? In particular, antique 

Buddha (or monk) statues and Buddhist sculptures must be treated with great respect, 

and they hold ‘high value’ because of their religious and traditional significance. Thus, 

this exemption should also be adopted when introducing the WTT; otherwise, the tax 

consequences may impact a basic characteristic of Buddhist society in Thailand. 

However, the suitable criteria for adoption will favour the IHT system with a 

conditional exemption; Thailand’s tax authorities will approve qualified heritage 

properties.  

9.3.2.6 Taper Relief  

Because introducing WTT legislation may introduce the concept of the PET regime 

preventing double taxation, a taper relief should be permitted for the WTT. The tax 

charged on such a failed PET can be subject to a gradual reduction in the amount of the 

WTT due to the PETs and chargeable lifetime transfers made within the length of time 

before death. Consequently, whether the application of taper relief on a failed PET shall 

arise depends upon the length of the years the donor survives: the higher the number of 
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years between gift and death, the higher the rate of relief. Although similar criteria also 

applies to a gift as credit, the reduction of the tentative FET by the FGT payable
 

accomplishes the same result
1794

 because gifts are fully addressed under the unified 

WTT system adopted in 1976. However, the duration of taper relief should be 10 years 

to correspond with the prospective PET regime.   

9.4 How should the WTT be Computed and Administered?  

There are many important issues to be selected and analysed in order to answer the 

question of how the WTT should be computed and administered. Here, the key matters 

for Thailand regarding tax computation will be analysed, including the proper tax rate 

and tax threshold. Meanwhile, matters concerning desirable tax collection 

administration should be improved after repealing the EITA 1933. In addition, desirable 

tax appeal and enforcement should be implemented into the new WTT legislation in 

Thailand. 

9.4.1 Tax Computation 

This subsection is only concerned with the most important matters concerning the 

computation of liability when introducing the WTT in Thailand: tax rates and tax 

thresholds (or exemption amounts).  

9.4.1.1 US Unified Progressive or the UK Single Flat Rate  

In designing the WTT, one of the most significant matters is determining the kind of tax 

rate that should be applied: a progressive rate, flat rate or regressive rate. Similar to the 

EIT, the FET/FGT in the US has been implemented with the same progressive (unified) 

rate schedule.
1795

 Meanwhile, the UK has implemented a single flat rate of IHT on any 

chargeable transfers in excess of the nil rate band, 40 per cent for chargeable 

transfers
1796

 on death and 20 per cent for chargeable lifetime transfers.
1797

  

When introducing the WTT in Thailand, one must consider which would be more 

appropriate: the UK single flat rate or the US progressive rate approach. In reaching a 

conclusion, it is more useful to consider the ability-to-pay principle than the benefit 

principle because the ability-to-pay principle implies that individuals should be taxed 
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according to their financial capacity (or how much they can afford to pay). Although the 

benefit principle often contrasts with the ability-to-pay principle, it is arguable that 

those who have a larger portion of the gross estate can afford to pay more tax than those 

who have a lower portion of the gross estate because they benefit most from state 

protection of wealth;
1798

 therefore, the ability-to-pay principle is also consistent with 

achieving the benefit principle. In order to comply with the ability-to-pay principle, the 

tax rate should be based on a progressive rate rather than the flat rate that is currently 

applied in the IHT regime. In other words, the new WTT should implement the criteria 

of the US unified progressive rate on capital gain tax (CGT); therefore, those with less 

wealth should pay less tax than those with large amounts of wealth, a principle that 

advocates for a progressive WTT system. 

As discussed in Chapter 4, certain economic principles have been selected to evaluate 

and design the WTT system for Thailand. In order to design a sound WTT system, it is 

necessary to recognize that a progressive rate would allow the WTT system to be more 

equitable in terms of vertical equity, while a flat rate would only create a horizontally 

equitable progressive tax. While the progressive tax is concerned with fairness between 

people with the same amount of wealth, leading estates of identical size to bear identical 

WTT burdens, the flat rate is concerned with fairness between people who have unequal 

resources; in essence, those who have a smaller gross estate should pay less WTT than 

those with large gross estates. Therefore, the suitable criteria for adoption favours the 

US progressive rate because vertical equity requires progressive taxation. Moreover, 

vertical equity is more important for redistributing wealth than horizontal equity 

because a vertically equitable progressive WTT would help collect a larger portion of 

the gross estate as the value of the estate increases. Accordingly, this sense of equity can 

be regarded as a distributional principle, redistributing wealth from those who are better 

off to those who are worse off. Such redistribution would assist the future WTT system 

in achieving its goal of social equality.  

We must also determine the appropriate percentage rate when introducing the WTT. 

When comparing the lengths of progressive tax rates, the FET/FGT (18-35 per cent), the 

EIT (1-20 per cent) and the PIT (7-45 per cent) have been used in calculating such 

taxes. The future tax rate specified in the new WTT should be based on a progressive 

rate, from 20 per cent to a cap of 40 per cent. The marginal rate would only apply to 
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GCT in excess of the applicable tax threshold (‘nil rate band’). This principle would be 

suitable for introducing the WTT because it aligns with the RC in the PIT counterpart; 

however, the top PIT rate of 45 per cent is high compared to the 20 per cent EIT rate, 

which may lead to tax avoidance. The EIT length from 1 per cent to the top rate of 20 

per cent was relatively low and narrow, causing insufficient revenue for government 

expenditures. The US bottom rate at 18 per cent does not begin at 1 per cent like the 

EIT lower rate, and its top rate of 35 per cent is also higher than the EIT counterpart. 

Corresponding with the progressivity principle, it is therefore reasonable to specify a 

progressive tax rate for introducing the WTT; a flat and regressive tax rate should not be 

taken into consideration. However, the top rate should not be too high because it may 

reduce the tax incentive or cause tax avoidance. 

9.4.1.2 Threshold by Indexation Factors 

We must also ascertain which tax threshold (‘nil rate band’) should be adopted for the 

new WTT. Under the EITA 1933, the amount actually excluded by the applicable tax 

threshold (‘nil rate band’) of 200 GBP
1799

 effectively reduced the amount of EIT 

payable. This amount would not currently be appropriate in Thailand, as it was not 

universally acceptable. Therefore, it is important that future WTT legislation specify the 

tax threshold (‘nil rate band’) in accordance with international standards by referencing 

indexation factors, including the Inflation Index, retail prices index (RPI) or consumer 

price index (CPI).  

It then becomes apparent that we must decide between the UK nil rate band and the US 

exemption amount. Under both the FET/FGT and IHT, the nil rate band or exemption 

amount has been linked to certain indexation factors for each country. Both depend on 

the measures of consumer prices inflation, such as the CPI and RPI. The use of 

consumer price inflation statistics for indexing tax thresholds would be an 

internationally recognised method suitable for any tax system. In fact, this method may 

be regarded as the international norm as most advanced countries use available price 

indexes for a wide variety of purposes, mainly for macroeconomic and compensation 

purposes, including taxation. Nations using such methods include Australia, Denmark, 

Finland, France, Germany, Netherlands, Norway and the USA.
1800
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In order to meet international standards, the tax policymakers and authorities in 

Thailand should adopt the proper price indexes for the WTT threshold. The new WTT 

must meet such standards because it may become a worldwide tax with effects similar 

to the IHT, often known as ‘a worldwide tax,
1801

 which also applies to worldwide 

properties,
1802

 not just a domestic one.
1803

 Therefore, it will involve the international 

dimension, which extends to two (or more) different taxing jurisdictions with foreign 

taxpayers, property situated in foreign countries, internationally mobile taxpayers, 

double taxation issues and so forth. Thus, the WTT must meet international standards 

for indexing tax thresholds because it will transcend national borders. The prospective 

Thai WTT should be designed to meet such international standards in order to become 

an internationally acceptable system.  

The question then arises of which measures of consumer price inflation should be used 

as the basis for the WTT’s indexation of the tax threshold. In the UK, the CPI and the 

RPI, two main measures of consumer price inflation,
1804

 have been utilised as 

macroeconomic indicators of inflation and for compensation purposes.
1805

 While the 

CPI historically has been used as an indicator of inflation, the RPI was and is used for 

compensation purposes.
1806

 Compared to the UK, only the CPI is currently used in the 

US
1807

 and Thailand,
1808

 a single price index for both purposes.
1809

 The UK was, 

however, announced that ‘from April 2012, the default indexation assumption for direct 

taxes will switch from the RPI to the CPI’.
1810

 This change also includes the IHT. The 

CPI is currently used to index the IHT threshold similar to the US and Thailand, though 

the IHT nil rate band (threshold) would remain frozen at 325 000 GBP up to and 

including 2018.
1811

 This freezing means that the normal indexation of the IHT threshold 
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will not apply until tax year 2018;
1812

 therefore, the tax authority cannot continually 

raise the IHT threshold based on the CPI. 

To sum up, the prospective Thai WTT should consider indexation factors in order to 

adjust the tax threshold based on the CPI. Any changes to the tax threshold will be 

announced in advance and will generally be expected to increase annually with 

reference to the consumer price inflation statistics of Thailand, which are calculated 

using the current CPI published monthly by the Bureau of Trade and Economic Indices, 

the Ministry of Commerce Thailand.
1813

 The use of the CPI for indexing the WTT 

threshold would be the most suitable indexation factor for macroeconomic purposes. In 

addition, Thai tax authorities are already more familiar with the CPI than the RPI, and 

they can use the CPI to uprate the WTT threshold for future tax years. Moreover, 

government use of the CPI is more appropriate for the purpose of raising additional 

revenue. The government can choose to raise more revenue for expenditures by using 

the CPI for indexing WTT thresholds. Conversely, indexing WTT thresholds by means 

of the RPI would mean raising less revenue. As noted by the government of the UK 

when changing the indexation of direct taxes from RPI to CPI, 

‘This policy change raises 105 million GBP in 2012/13 rising to nearly 1.1 

billion GBP by 2015/16. The RPI is generally higher than the CPI. 

Between 2011/12 and 2015/16, the OBR forecasts that the CPI will 

increase by 8.6% compared with 15.1% for the RPI. As a result, indexing 

allowances by CPI means they will generally be lower than they would 

have been if RPI had been used. If allowances are lower, this generally 

means that the government raises more revenue’.
1814

  

9.4.2 Improving the Tax Administration  

With regards to tax administration, two major problems emerged when the EIT was 

imposed. The first problem resulted from the absence of standard evaluation criteria and 

any reliable agency in Thailand. As a result, the tax authority may have had more 

burdens and higher administrative costs, causing corruption among tax officials. The 

second problem involved the administration of the tax officials; the legislation created 
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loopholes for tax officials to perform their administrative duties less effectively and 

honestly, leading to tax avoidance.  

9.4.2.1 The Valuation of Property  

The valuation of property was one of the key factors leading to the failure of the EITA 

1933. Although general valuation rules were set out in s 10 of the EITA 1933, there was 

a lack of proper standards for determining the amount of property. Some properties 

require a simple valuation, such as cash or marketable securities. Other properties can 

be difficult to value and cause controversy, particularly when the property is unique or 

does not have regular market values, such as antique objects, Buddha statutes and other 

artistic work.  

There has long been a problem of officers valuing property at much lower than market 

price due to a lack of standards. In the absence of proper standards of valuation, the 

value of such properties heavily relies on the honesty or capability of the individual 

officials. If the officials are unskilled or inexperienced in valuing such properties, they 

might make inappropriate valuations. The lack of standards also increases the potential 

for corruption among officials.
1815

 Such corruption is unfair to taxpayers, and it runs 

contrary to the principle of administrative efficiency.  

9.4.2.1.1 The US and the UK Standards of Valuation 

There are many issues in valuing property in Thailand. The term ‘market value’ has 

never been used and interpreted in the valuation of property for EIT purposes.
1816

 

However, only the Land Department has determined the value of property, which is 

much lower than the actual market value. Therefore, it is necessary for the Thai WTT to 

implement a proper standard valuation rule from abroad. The question then arises of 

which valuation approach and method should be adopted into the new legislation. 

Before answering this question, it is significant to distinguish the various value 

standards. There are four common standards of value,
1817

 including fair market 
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value,
1818

 fair value,
1819

 investment value
 1820

 and intrinsic value.
1821

  Each of these 

standards involves assumptions based on the value type utilized for a specific 

purpose.
1822

 In the US, the ‘fair market value’ and the ‘fair value’ is used widely,
1823

 but 

the latter concept is broader than the former. Although similar, ‘fair value’ does not 

require that buyers and sellers be as well informed as in the ‘fair market value’ for the 

FET/FGT.
1824

 ‘Fair market value’ involves the standard of value used when valuing 

properties (or assets) in virtually all tax matters both at the federal and state level, 

including the FET/FGT.
1825

 This value standard, which may be the most well-known, is 

applied in accordance with the meaning defined in revenue rulings, treasury regulations 

and tax court cases.
1826

  Therefore, the ‘investment value’ and ‘intrinsic value’ will not 

be considered for the prospective Thai WTT. While ‘investment value’ is frequently 

used in the terminology of business valuation available to specific purchasers, such as 

companies, manufacturers and individuals,
1827

 intrinsic value is not usually recognized 

as a legal standard of value because it has not been used for security analysis or 

valuation.
1828

 Unlike these concepts, the ‘fair market value’ is simply a legal construct 

related to regulatory and judicial issues as well as taxation, especially the FET/FGT.
1829

  

The general valuation rules for FET/FGT and IHT purposes can be found in the main 

provisions of the Inland Revenue Code (IRC) and Inheritance Tax Act of 1984 (IHTA 

1984). The FET/FGT employs the ‘fair market value’ standard, while the IHT is based 

on the ‘open market value’ standard. There is a distinct difference between the standards 

used in the valuation of property for the IHT and FET/FGT. The result is that a 

distinction must be drawn between the ‘fair market value’ and the ‘open market value’, 

as discussed below. 
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The FET Treasury Regulation s 20.2031-1 and the FGT Treasury Regulation s 25.2512-

1 similarly defines the fair market value as ‘the price at which the property would 

change hands between a willing buyer and a willing seller, neither being under any 

compulsion to buy or to sell and both having reasonable knowledge of relevant 

facts’.
1830

 On the other hand, the s 160 of the IHTA 1984 referred to the ‘open market’ 

value as ‘the price which the property might reasonably be expected to fetch if sold in 

the open market at the time; but that price shall not be assumed to be reduced on the 

ground that the whole property is to be placed on the market at one and the same 

time’.
1831

 

There are two interesting questions that thus arise regarding how the US fair market 

value differs from the UK open market value: what is the difference between fair market 

value and market value, and what is the difference between open market value and 

market value? According to Black’s Law Dictionary, the ‘fair market value’ is ‘the price 

that a seller is willing to accept and a buyer is willing to pay on the open market and in 

an arm’s length transaction; the point at which supply and demand intersect’.
1832

 

Noticeably, the term ‘open market’ is used to define the fair market value; the fair 

market value depends on the open market price. The term ‘open market’ thus has been 

more closely associated with the term ‘fair market value’. Meanwhile, the International 

Valuation Standards Board (IVSB),
1833

 in the International Valuation Standards (IVS) 

Framework (paragraph 29),
1834

 defines the term ‘market value’ as ‘the estimated amount 

for which an asset or liability should exchange on the valuation date between a willing 

buyer and a willing seller in an arm’s length transaction, after proper marketing and 

where the parties had each acted knowledgeably, prudently and without 

compulsion’.
1835

 In plain language, however, ‘fair market value’ is a much narrower 

concept than ‘market value.’ The Oxford English Dictionary provides the most relevant 

meaning for the word ‘fair’ in this circumstance: ‘Of conduct, actions, argument, 

methods: Free from bias, fraud, or injustice: equitable, legitimate’.
1836

 It is obvious that 

without the word ‘fair’, the concept of ‘market value’ changes. The term ‘fair market 
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value’ is more limiting than the term ‘market value’. Despite these dissimilar 

definitions, ‘fair market value’ is often used interchangeably with ‘market value’.  

For the question concerning the difference between ‘market value’ and ‘open market 

value’, no statutes have ever defined the term; however, the Royal Institution of Charter 

Surveyors (RICS)
1837

 has offered the following reassuring commentary: ‘While the 

wording is very different (the market value definition is considerably shorter) there 

should be no difference in a valuation of a property using either definition. A client can 

be assured that a property valued by reference to open market value would produce the 

same figure if valued using the market value definition’.
1838

 However, the RICS no long 

values property on the basis of open market value: ‘In line with the RICS policy of 

supporting IVS, open market value has been replaced in the Red Book by the 

International definition of market value (VPS 4 paragraph 1.2).
1839

 Open market value 

as a definition has consequently been withdrawn’.
1840

  

Clearly, the term ‘open market value’ is often used interchangeably with the term 

‘market value’. Nonetheless, the UK ‘open market value standard’ seems preferable to 

the US standard. This preference follows from the fact that the ‘fair market value’ is 

determined with reference to its ‘highest and best use for FET/FGT purposes’;
1841

 

meanwhile, the ‘open market value’ is determined with reference to its ‘best possible 

price’ regardless of whether it is the ‘highest price’ or ‘best use’.
1842 The UK standard 

would be more appropriate, partly because the value of property is determined with 

reference to its ‘price’. This ‘price’ means the ‘best possible price’ that could reasonably 

be obtained if it were actually sold in the open market.
1843

  Unlike in the UK, the US 

standard is defined as the ‘price’ a ‘willing buyer’ and a ‘willing seller’ would arrive at 

after bargaining when there is no compulsion to buy or sell. The hypothetical willing 

buyer is assumed to have full knowledge of all relevant facts, which has the effect of 

increasing or decreasing the fair market value.
1844
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Although it seems these two definitions lack significant differences, the UK price 

concept remains more suitable for the future WTT because it defines ‘price’ in practical 

applications of valuation. The UK concept of the ‘best possible price’ corresponds with 

the criteria for property valuation in Thailand. Only the term ‘market value’ is used in 

Thai statutory contexts, not the term ‘fair market value’ or ‘fair value.’ However, there 

is no definition of ‘fair’ in any general provisions of Thai laws. Conversely, the rules 

governing the ‘market value’ of goods and property, the right of superficies and the 

limited amount for investing on the income of the ward, as set forth in ss 656, 1416 and 

1598/4(2) of the Civil and Commercial Code (CCC), contain the term ‘market 

value’.
1845

 From time to time, these rules have been clarified by the Thai Supreme 

Court.  

Of course, one might question the exact meaning of the term ‘market value’ for WTT 

purposes. The term ‘market value’ is not given a certain meaning under the CCC or the 

EITA 1933, nor does it appear in the decisions of the Court. Moreover, current Thai tax 

law does not define the term ‘market value’ in RC provision or any other general 

provision. Likewise, one cannot determine values implied by the Court because Thai 

courts have never defined the term in any case laws. Typically, there are three 

categories of property value in Thailand. The ‘assessed value’ is the official value of 

land and other immovable property, as determined by the Treasury Department using 

price data provided by the Department of Land.
1846

 Meanwhile, the ‘registered value’ is 

the actual selling price of immovable property recorded on the transfer documents for a 

transaction. The final important value is ‘market value’, which is similar to the term 

used in Thai code and by the court. It is the value of a property on the ‘open market’.
1847

 

Therefore, ‘market value’ can be regarded as the same as the ‘open market value’ used 

under the UK evaluation standard, a feature that supports the researcher’s argument in 

favour of the UK ‘open market value standard’ for the future WTT in Thailand. There is 

a further question as to whether the ‘registered value’ should be used for future WTT 

purposes rather than ‘market value’ since ‘registered value’ is often used to determine 

the sale price of immovable property in the PIT. The registered value essentially 

involves applying the appraised value used for collecting legislation and juristic acts 
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fees under the Land Code (LC).
1848

 ‘Registered value’ is used narrowly for cases where 

an immovable property transaction has been made, while the ‘market value’ is used 

broadly for dealing with all kinds of property.  

In addition, the special use valuation in the new WTT needs to be considered due to the 

specific types of property subject to particular valuation rules. In Thailand, it is 

necessary to consider another method of valuation used when the estate contains 

substantial amounts of property used for farming; most Thai family farms use their land 

for farming and small business. It is necessary to reduce the impact of WTT on Thai 

agrarian society because it could add to the economic burden of the majority poor. 

Apart from adopting APR, the notion of s 2032A under the FET/FGT system should be 

adopted. It would benefit many farming families who retain their farmland and continue 

to use it for the purpose of farming. Such regulation would be advantageous and 

suitable for Thailand when introducing the new WTT because many agrarian families 

tend to be ‘land poor’. It is unreasonable for farms to be valued by the open market 

value standard, as this measure would cause heavy WTT liability. This liability could 

force many farm owners and their succeeding generations to sell their land or reduce its 

size to pay the FET. However, all requirements of s 2032A will be met in order to 

sustain special treatment for farmers.  

9.4.2.1.2 The Desirable Valuation Agency 

There are only two competent government agencies officially responsible for valuation 

of property for WTT purposes in Thailand: the Office of Property Valuation (OPV) and 

the Land Department. The Treasury Department,
1849

 particularly the OPV, is 

responsible for determining the value of immovable property in Thailand based on the 

data provided by the Land Department.
1850

 However, neither special movable property 

nor movable property has ever been assessed by the Department of Treasury.
1851

 

Although the new 2011 criteria of land valuation uses price data based heavily on 
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inflation rates and economic growth,
1852

 there is still no valuation standard for ensuring 

the actual value of other kinds of property. This lack of standard causes a practical 

problem because no valuation of other properties in the estate can be used as a baseline 

for future WTT purposes. To tackle this problem, the researcher submits that other than 

land valuation, the OPV should begin to set not only the assessed value (land valuation), 

but also the assessed value of other property for official use as a baseline for WTT 

purposes. The adjustment of government assessed value will be revised every four years 

on a nationwide basis, providing market price data to increase the level of public 

confidence and validity in government-assessed values.  

9.4.2.2 Tax Instalments 

Thai society remains somewhat agrarian, and many Thais are agriculturalists like their 

ancestors. Although Thailand is no longer classified as a poor country, poverty still 

exists. Therefore, the use of an instalment payment provision should be considered for 

both family farms and relevant small businesses not only to provide added liquidity 

during the transition period from the deceased to successive generations, but to produce 

substantial tax savings. We now analyse which instalment payment provision would be 

most appropriate in Thailand.  

The only provision governing instalment payments for the EIT was s 29 of the EITA. 

This legislation permits the personal representative to defer the EIT payment up to eight 

years. Then, the EIT could be paid in eight equal annual instalments or 16 equal half-

yearly instalments, if all requirements are fulfilled. However, the instalment payment 

period of eight years was too short and inappropriate as it differs from the instalment 

payment period allowed in the EFT/FGT and IHT. These systems allow personal 

representatives to defer the payment of such taxes up to 10 years (or 10 equal annual 

instalments). As a result, it is submitted that the instalment payment provision in the 

future WTT should allow the instalment payment period to extend up to 12 years. This 

period of time will be in accordance with Thai agrarian society, which prefers timely 

planning for successive generations acquiring farms and other closely-held business 

properties. Ultimately, it would allow deferment of WTT payment for a longer period of 

time. 

                                                           
1852

 Land valuations set by the Treasury Department and the Land Department, Bangkok Post (February 

10 2007)  



306 
 

Moreover, the qualified properties for the instalment payment option under the EIT only 

apply to immovable property and interests or rights acquired, whether commercial, 

industrial or through partnership or other ways. It is arguable that the qualified property 

for the instalment payment option was not in favour of family farms and small 

businesses, but supported commercial and industrial businesses instead.  In making a 

comparison, the IHT ‘instalment option property’ in the estate of deceased consists of 

land and buildings, business or interest in a business and certain shareholdings.
1853

 For 

the FET instalment option, only properties in the estate of the deceased involving 

closely-held farms or other closely-held businesses qualify.
1854

 Thus, the future WTT 

instalment option should also include ‘instalment option property’, such as farms or 

other closely-held business properties similar to the US. It should not include 

commercial and industrial businesses or professions as was provided in s 29 of the 

EITA 1933. 

It is further submitted that future WTT paid in instalments on farms and other closely-

help business properties should be interest free. IHT instalments are interest-free for 

certain properties, the so-called ‘with interest relief’ or WIR.
1855

 The WIR is allowed if 

the instalment is paid on the due date. The properties qualifying for the WIR include 

agricultural land and property that qualifies for agricultural relief, timber, certain shares 

and securities, and businesses or interests in a business carried out for gain.
1856

 The EIT 

interest rate of 4 percent was charged on each annual instalment from the due date of the 

first tax payment,
1857

 while only interest on both the unpaid portion of the FET and IHT 

were charged on each instalment from the due date to the payment date.
1858

 Thus, EIT 

interest on each instalment would cause a heavy tax burden on taxpayers. 

Notwithstanding, the interest on the unpaid WTT should be payable on each instalment 

when it becomes due, and it should not be too high. For example, only 2 percent of the 

interest rate would be charged on the unpaid FET attributable to the first 1 120 000 

USD of taxable estate involving farm or other closely-held business property. However, 
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the IHT interest rate changes from time to time and is currently at 3 percent (from 6 

December 2003 onwards) regardless of estate size.
1859

  

9.4.2.3 Competent Authority for Tax Administration and Collection 

In considering desirable WTT collection administration, the question has arisen of 

which competent tax authority should be responsible for administrating and collecting 

the tax according to the new WTT legislation. In order to administer WTT collection in 

line with the principles of administrative and economic efficiency along with the 

revenue sufficiency principle as a good tax system, the WTT should be under the care 

and management of the Revenue Department (RD) through one of its branches of the 

Area Revenue Offices and Area Revenue Branch Offices. Compared to other tax 

authorities, the RD will be the most competent. It will be responsible for WTT 

collection, particularly concerning tax payments, tax return filing, tax accounting, tax 

refunds and tax delinquencies. It would also perform any other assigned duties. 

However, it has been suggested that local authorities should be empowered to 

administer and collect the WTT.
1860

 The establishment of a new independent agency 

would cause a heavy burden on government expenses, and it would be time-consuming 

to develop an administration system and train tax officials. Meanwhile, local authorities, 

such as BMAs, POAs and TAOs are too incompetent to administer and collect the WTT 

even though they have collected property taxes, such as BLT and LDT. Though the 

WTT shares the same category of tax base on wealth transfer, local tax officials lack the 

knowledge and skills to deal with the complicated WTT system. In addition, it would be 

extremely time-consuming to train local officials. 

The RD is an appropriate mechanism for administering WTT collection in Thailand. 

However, it would be very beneficial for the RD to cooperate with other authorities 

rather than working independently. Firstly, the Department of Land
1861

 should be 
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responsible for compiling a wealth of land data as the base for WTT payments. The 

Department of Land should provide accurate databases and annually keep up with 

changes supporting the valuation of properties. The databases should be considered 

public information; thus, they must also annually announce the prices of land 

throughout Thailand, which will be used by tax officials, heirs and administrators for 

WTT purposes. Secondly, the OPV should support both the Thai Valuation Association 

and the Valuation Association of Thailand, which are the only two professional 

valuation groups in Thailand. OPV should also support professional appraisers 

throughout Thailand. It is also necessary to empower such individuals to determine the 

values of certain valuable properties, such as land, houses, cars, jewellery, ancient 

objects, works of art and small Buddha images. This information could be used as the 

base for valuation of such properties. Thirdly, commercial banks or any authority 

controlling movable properties with certificates should provide information to tax 

officials at the RD head office, one of the area revenue offices or the area revenue 

branch offices. Information should be given when there is a request to obtain a 

monetary estate or movable properties having certificates that reach the set value for 

WTT collection. Finally, the Court of Justice should inform the local tax officials when 

receiving requests for an appointment with the administrator or when cases relate to the 

partition of an estate. This would further assist in collecting the estate tax. Moreover, 

once the court receives a report that the administrator has prepared the list of estate 

properties and the records regarding administration and partition of the estate,
1862

 the 

court should inform the local tax officials so that estate tax collection can be examined. 

This collaboration between the RD and others authorities will lead to more effective and 

efficient tax collection. 

9.4.3 Improving Tax Appeals and Enforcement 

Policymakers must also consider the necessary criteria for appeals and enforcement of 

the WTT. 

9.4.3.1 Tax Appeals 

Because appeals against Director General of Revenue Department (DGRD) decisions 

could later be filed at court, it will be necessary to standardize appeals and the relevant 

procedures. In order to standardize the appeals process, tax appeal orders should be 
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made by an appellate committee or panel. In this way, decisions will be made by a 

majority vote rather than an individual decision. This process can help guarantee fair 

dispute settlement between the taxpayer and tax authority, resulting in fewer cases of 

appeals to the tax court. This special commission could be comprised of officials and 

experts appointed by the Minister of Finance. The commission’s orders should not be 

final and should be open to appeal at the tax courts. The committee should have power 

to amend, reverse, repeal and reaffirm any tax assessment. Interestingly, the criteria for 

tax appeal related to the WTT is already in place. In Thailand, taxpayers can appeal tax 

assessment through the Commission of Appeal (CoA), as provided by the RC. A 

taxpayer can appeal against any tax assessment (or the determination for EIT) to the 

CoA within 30 days of receiving the assessment.
1863

 Therefore, all appeals for the WTT 

will go to the CoA, similar to appeals against revenue assessment under the RC. The 

CoA hearing WTT appeals would consist of the DGRD or his or her representative, a 

representative of the Ministry of Interior and a representative from the Office of the 

Attorney General.
1864

  

Unlike Thailand, the UK appeal system operates under two-tier tribunals; the First Tier 

Tribunal
1865

 (FTT) hears appeals against decisions of the Her Majesty’s Revenue and 

Customs (HMRC). Appeals against the decision of the FTT go to the Upper Tribunal
1866

 

(UT). However, such appeals can only be made when there are grounds to believe that 

an error of law has been made.
1867

 Thailand should not follow the two-tier tribunals 

system because it would take too long to end the tax appeal procedures. On the other 

hand, the US appeals system only operates under a commission at the beginning of the 

appeals proceeding; however, an appeal against the decision of the special commission 

may be made to the tax court, the district court, the court of federal claims, the court of 

appeals and end up at the Supreme Court. It can be noted that the UK tax appeal system 

emphasizes the operation of tax appeals at the tribunals level rather than the court level, 

whereas the US counterpart focuses on the court levels rather than the commission 

level. Thailand should follow a middle position between the US and the UK approaches. 

There should be a one-tiered commission of appeal at the first appeal stage. Then, 

appeals would move through the court system, from the tax court to the final stage at the 

Supreme Court.  
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9.4.3.2 Tax Enforcement 

As discussed in Chapter 6, the EIT provisions for penalties should be amended to be 

more concise and stricter, thus allowing the law to become more enforceable. For 

example, criminal penalties for people who avoid WTT payment should be imposed. In 

the US and UK tax systems, provisions generally impose numerous penalties to 

encourage prompt and accurate reporting and tax payment. The FET/FGT system 

imposes both civil and criminal penalties, including an accuracy-related penalty and a 

fraud penalty. Only civil penalties exist in the IHT system.  

In ensuring effective enforcement of the WTT, the legislation must decide between civil 

and/or criminal penalties. Future WTT legislation should provide both civil and 

criminal penalties because under the EITA 1933, the civil penalties for deficiency were 

too light and unsuitable for the present circumstance. There are incomparable 

differences between the inflation rates during the period of enforcement of the EITA 

1933 and the present.  

Similar to the IHT and FET/FGT, civil penalties should be imposed for failing to deliver 

accounts and provide information or documentation. Under the RC, however, those who 

fail to file tax returns, accounts and so on, shall be subject to fines not exceeding 40 

GBP.
1868

 If a person attempts to evade tax, he or she should be subject to a fine not 

exceeding 50 GBP or imprisonment for a term not exceeding 6 months or both.
1869

 In 

correspondence with the RC, the maximum fine in the introduction of the WTT should 

be up to 40 GBP, but not exceeding 50 GBP, along with the imposition of a light 

imprisonment. It is important to note that there are no criminal penalties imposed on 

those who fail to make a tax return in the IHT system; however, in Thailand, it is 

necessary for the criminal penalty to be imposed on those who fail to file a tax return in 

an attempt to evade the WTT. Compared to wilful failure to file a return, failure to 

supply information or pay the FET/FGT is chargeable as a misdemeanour subject to 

imprisonment for not more than one year or a fine of up to 25 000 USD or both.
1870 

Fines of 40 or 50 GBP would be regarded as reasonable for Thailand in present. 

On the other hand, the EIT penalties for negligence and fraud should be amended, as 

they are currently too light; hence, stronger criminal penalties should also be imposed in 

                                                           
1868

 RC, s 35. 
1869

 RC, s 37 Bis. 
1870

 IRC (US), s 7203. 



311 
 

the future WTT, particularly on those who evade or attempt to evade the payment of 

large amounts of WTT. When there is fraud or negligence, a strong criminal penalty 

should distinguish between a person liable for tax and a person not liable for tax 

because the liability of a person to notify authorities of false information in the WTT for 

tax due is distinct from the liability of a person for whom the tax burden is allocated. A 

lighter criminal penalty should be imposed on the former and a stronger penalty should 

be given to the latter. In particular, taxpayers who wilfully and fraudulently attempt to 

evade the WTT should be subject to imprisonment, similar to the penalty for income tax 

evasion.
1871

 A penalty of three months to seven years and 40–4 000 GBP corresponds 

with the RC.  In comparison to the criminal penalties for the wilful refusal and fraud or 

tax evasion under the FET/FGT system, those who attempt to avoid paying the future 

WTT shall be liable to a serious criminal penalty. For example, purposeful 

nondisclosure of taxable assets for tax evasion purposes should be regarded as a serious 

criminal activity subject to imprisonment for not more than seven years and a fine of up 

to 4 000 GBP or both.  

9.5 What measures should be taken against tax avoidance? 

As discussed in Chapter 4, the gift tax is important because some taxpayers may avoid 

paying the WTT by giving away their properties to others before their death, rendering 

the tax effectively unenforceable. Thus, the gift tax should be collected along with the 

future WTT in order to prevent wealthy taxpayers from draining their estates with tax-

free lifetime transfers, serving as a backstop for tax on the estates of deceased 

individuals.   

A gift tax should accordingly be imposed on the donor for gift transfers during his or 

her lifetime;
1872

 otherwise, the tax on estates of the deceased can be avoided before 

death.  However, tax avoidance could still occur under the new WTT.  WTT avoidance 

may be prepared during the lifetime of the deceased by giving away properties to their 

heirs or other persons. As a result, there may be no tax consequences or they may pay 

less WTT.  In the case of movable properties which need no evidence, it is easy to 

conceal the transfer of jewels, Buddha statues and other valuable things. By contrast, 

immovable and movable properties, such as land, buildings and stock certificates, 

require evidence for transfer. If the owner of the estate is able to estimate his life 
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expectancy, for instance, the properties in the estate may be transferred to his heirs 

when he gets older or becomes sick. It is problematic to try to prove whether gift 

transfers made during one’s lifetime are gratuitous gifts rather than transactions such as 

sales and purchases. For example, those who try to drain their estate with tax-free 

lifetime transfers may make a sale or purchase with the connivance of their heirs, thus 

concealing a gift transfer.  

However, a gift tax can easily be imposed on an immovable property and certain 

movable properties because they require evidence for transfer. Taxpayers may avoid the 

WTT by accumulating only moveable property, such as jewels, Buddha statutes, and so 

on. In order to address this problem, it is recommended that the OPV, a sub-division of 

the Treasury Department under the responsibility of the Ministry of Finance, should be 

in charge of controlling the registration system of certain movable property (included in 

the supplementary list of items). Under the new registration system, the OPV would be 

responsible not only for assessing the value of certain movable property (apart from its 

primary responsibility to assess immovable property), but for issuing certain movable 

property utilization titles and ownership to the people. However, this system may 

unduly burden Thai people and increase the workload of government officials. To avoid 

these problems, only certain items of movable property should be selected for inclusion 

in the registration system. The value threshold should be specified by referring to 

indexation factors, including the Inflation Index or CPI. In Thailand, some movable 

properties must be registered by laws with other government agencies, such as the 

Department of Land Transport (e.g., cars and other vehicles), the Marine Department 

(e.g., ships and yachts), the Department of Civil Aviation (e.g., private aeroplanes), the 

Fine Arts Department (e.g., Buddha statues and other antiques) and the Royal Forest 

Department (e.g., ivory or horns of rare wild animals). In order to alleviate the workload 

of government officials in this registration system, information technology needs to be 

used to link authorities’ information with the OPV. This system would be helpful for the 

OPV by linking information regarding registered items of certain moveable property 

with the relevant government agencies. Such information can be sent online to the OPV 

as soon as registration is granted. The use of information technology would help the 

new bureaucracy to save on administration costs and to justify this registration system. 

This system would involve dealing with the registration of juristic acts and rights for 

movable property and monitoring as well as surveying and issuing certificates for such 
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movable property. This system would be an efficient and competent measure preventing 

tax avoidance, facilitating collection administration alongside the RD. 

 

Conclusion   

This chapter has argued that an estate tax (transferor-based system) should be 

introduced in Thailand. The tax system should follow the model of the UK single 

system with the PET regime, based on the UK concept of the transfer of value, 

determined by the value transferred at death and during the lifetime of the deceased. 

It should also use the jurisdictional base of citizenship/nationality, the residence of 

both the transferee and donor, and the location of the transferred assets. Measures 

have been adopted from all tax regimes to reduce and eliminate the WTT liabilities. 

While some should be modified, others should be adapted from the FET/FGT 

system for the context of Thai society.  

With regard to computation and collection administration, it is further submitted 

that the US criteria of a unified progressive rate on gross chargeable transfer (GCT) 

should be implemented, together with the CPI, to calculate the threshold for 

Thailand. Next, the UK criteria of valuation, the ‘open market value standard,’ 

should be used in the future WTT, along with its price concept. The tax authority 

responsible for the care and management of the future WTT should be the RD; 

however, the department should cooperate with other authorities, such as the OPV, 

the Department of Land, commercial banks, the Authority Controlling the Movable 

Properties and the Court of Justice. Appeals from WTT determinations will be 

treated like appeals from tax assessment under the RC: appeals will go to the CoA 

for first appeal, move up to the Tax Court and then end up at the final appeal stage 

at the Supreme Court. In ensuring effective enforcement for the WTT, both civil 

and criminal penalties should be imposed; nevertheless, these penalties may be not 

sufficient to reach tax collection goals. Thus, a gift  tax should be collected in order 

to prevent tax avoidance. However, the next chapter will outline the most important 

principles and features of this proposed tax in drafting legislation for the 

introduction of the WTT in Thailand.  
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CHAPTER TEN 

10 Conclusions and Recommendations 

 

10.1 Conclusions   

The foregoing discussions have established that the absence of balance and equality in 

Thailand’s taxation system presents major problems, making restructuring of the tax 

system essential for the nation.
1873

 The wealth transfer tax (WTT) represents an 

opportunity to seek to balance the Thai tax system.
1874

 Save for the Estate and 

Inheritance Tax Act of 1933 (EITA 1933), there has been no precise form of wealth 

transfer tax historically; however, the concept of a tax on wealth transfer has existed for 

some time in Thailand.
1875

  

It may be relatively easy for Thailand to introduce and enact such WTT because the 

National Legislation Assembly (NLA), Thailand’s current unelected parliament, has 

succeeded in passing several new laws with relative ease. This follows from the fact that 

the NLA is actually functioning during period of military authoritarian regime when a 

majority of its members,
1876

 with a military background, have predominated. The NLA 

has acted as rubber stamp to legitimize (when that was even considered necessary) and 

support, without providing a real opportunity to criticize.
1877

 During one year of 

authoritarian rule, for example, no fewer than 130 Bills were passed, which included 

105 ordinary bills introduced by the National Council for Peace and Order (NCPO).
1878

 

In contrast, during periods of genuinely representative government (2007- early 2014), 

the democratic government with more political and less military membership, engaged 

in more extensive debates,
1879

 often paralyzing the legislation programme. Under the 

CKT 2007, the legislative procedure differs from somewhat according to the CKT 

(Interim) 2014. The former required three readings of a Bill and its passing by a 

majority of both houses, while only one house passing the Bill is required for the latter. 

                                                           
1873

 Chapter 1. 
1874

 Chapter 3.  
1875

 Chapter 2.  
1876

 Out of 200 members of the non-partisan NLA, 105 were from the Army, Navy, Air Force, and the 

Ministry of Defense. 
1877

 Andrew Harding and Peter Leyland, The Constitutional System of Thailand: A Contextual Analysis 

(Hart Publishing 2011) 67-68. 
1878

 The National Legislative Assembly 

<http://www.senate.go.th/w3c/senate/main.php?url=content&id=531> accessed 24 June 2015. 
1879

 Ibid. 



315 
 

Any Bill has to be introduced first in the House of Representatives and then reaching to 

the Senate to amend the Bill. However the public must have convenient access to the 

Bill. Under the 2007 constitutional configuration this legislative procedure hampered 

the efforts of the previous democratic government to pass legislation. Thus the 

legislative process mandated by the CKT (Interim) 2014 renders easy for the military 

regime to achieve what was very difficult constitutionally for the previous democratic 

government. 

Passing legislation that will survive future attempts at repeal provides a greater 

challenge. In order to prevent future repeal of the new WTT legislation, it is important 

that this thesis not only consider crucial theoretical frameworks and criticisms of the 

WTT, but that it also gathers lessons from the failure of the former estate and 

inheritance tax (EIT). As established in the preceding chapter, the WTT has 

internationally and nationally generated controversy. Therefore, any proposal to 

introduce the WTT in Thailand should be suited to the nation’s context rather than 

being a ‘good’ tax system based on theory alone. Consideration of the Thai context 

includes the economic, political, legal, social and ethical perspectives. However, 

attention to these theoretical aspects must be taken into account to justify the new 

WTT.
1880

  

The reasons behind the repeal of the EITA 1933 must also be considered. As 

demonstrated in the previous chapter, its structure and provisions caused the tax to fail 

due to ineffectiveness. The law left open several loopholes for EIT evasion and 

dishonest administration by tax authorities. Moreover, the EIT established a mixture of 

estate and inheritance taxes, and its imposition resulted in a heavy tax burden on 

taxpayers, in essence making them pay taxes twice. This burden caused taxpayer failure 

and refusal to pay taxes.
1881

  

It is also necessary to consider current Thai laws related to wealth transfers when 

drafting the new WTT legislation. The previous chapter has established that these laws, 

particularly the Civil and Commercial Code (CCC) and Revenue Code (RC), may affect 

drafting provisions of the new Thai WTT legislation. Furthermore, for royal taxation, 

the previous chapter argued that the King of Thailand should only pay taxes on income 

derived from his current private property; similar to the UK, public and crown 

properties should remain tax-free. The king’s private property would not be legally 
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exempted from the prospective Thai WTT because there are no existing enactments 

providing an exemption for such properties; therefore, the king’s private property will 

be subject to any duty and taxation. However, it will not be possible to provide the 

exemption provision in the new WTT legislation because such a provision would be 

repealed if it runs contrary to or is inconsistent with s 8 of the Crown Property Act of 

1936 (CPA 1936).
1882

 

In closing the loopholes of the EIT legislation and removing these difficulties as much 

as possible, certain features of both the US and UK WTT systems have been 

highlighted, particularly in terms of appropriate rules and concepts.
1883

 Because 

Thailand can choose only one form of WTT system to adopt, this thesis has focused on 

the transferor–based system. The discussion established in the preceding chapter shows 

that less inheritance tax (recipient-based system) can be collected than estate tax 

(transferor-based system); as a result, the government could not produce as much 

income from the recipient-based system as it could from the transferor-based system.
1884

 

On the other hand, the transferor-based system offers an efficient collection system as it 

is more convenient to collect the estate tax than the inheritance tax. Under the 

transferor-based system, the estate tax is generally considered to be easier to administer 

because it is involved with the probate process, and the person with primary tax 

payment liability files a single return. Thus, the administrative and compliance costs are 

relatively low compared to the inheritance tax, which requires a record of all lifetime 

gifts, for instance.
1885

 The previous chapter also established that a gift tax can prevent 

tax avoidance in which taxpayers simply transfer their properties by gift before death. 

It is therefore submitted that it is possible to implement a new and effective WTT 

system for Thailand. Such a system would not suffer the same weaknesses and 

insufficiencies of the repealed EIT, and it would not repeat the same mistakes. The new 

WTT system would be designed to avoid the root causes of the failure and 

ineffectiveness of the EIT, providing a fair and efficient taxation system while meeting 

the social objective of ameliorating the country’s wealth imbalances. In this respect, 

Thailand has much to learn from the UK and US WTT systems, and the viability of the 

proposed tax would be aided by borrowing the most suitable features of these two tax 

systems. In choosing such features, it is important to ensure that they conform to Thai 
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society in political, economic, social, ethical and legal contexts otherwise, the new 

system may either not survive, or may become ineffective, or may fail to achieve its 

main goal of wealth redistribution to narrow the gap between the rich and the poor.  

A WTT through a transferor-based system is therefore and hereby proposed for 

Thailand. The UK single system (transferor-based system) corresponds best with the 

context of Thailand
1886

 and will assist in narrowing the wide gulf between the rich and 

poor. This benefit is undeniable despite the fact that the WTT has been the subject of 

political, economic, social and legal debate;
1887

 such debate has emerged since the 

repeal of the EITA 1933, which was ineffective and unable to generate a meaningful 

amount of revenue.
1888

 Although the inheritance tax (recipient-based system) is more 

effective than the estate tax (transferor-based system) in terms of wealth distribution, 

other important factors must be considered, including economic sufficiency and 

efficiency. Both the US and UK WTT regimes
1889

 have been considered, and based on 

this full analysis, this writer recommends adoption of the UK single system of WTT—

though not all IHT rules or criteria should be adopted into Thailand’s WTT system.
1890

 

The introduction of the new WTT could currently occur through the parliamentary 

process, one possible solution for Thailand during the period of the high-water mark of 

the NLA.
1891

 Based on these conclusions, it is recommended that the introduction of the 

new WTT provisions be implemented with the following considerations in mind.  

10.2 Recommendations  

The following recommendations cover both legislative process and substantive process 

considerations.  

10.2.1 Legislative Process Considerations 

Attempts to introduce the WTT in Thailand seem to be limited to primary legislation at 

present. Therefore, this thesis makes the following recommendations regarding how the 

new Thai WTT system should be processed as new legislation.  
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10.2.1.1 Use of Code  

As mentioned above, this thesis favours the Revenue Department (RD) as the competent 

authority responsible for WTT collection. Therefore, WTT provisions should be set 

forth in the RC rather than being enacted in a new, separate Act. There are several 

reasons for avoiding enactment through an Act. First, many civil law countries like 

Thailand have codified their tax legislation, such as France, Cambodia, the Philippines, 

many former Soviet Union countries and several francophone African countries. Of 

course, exceptions exist where codes are not used, such as the excise tax, customs duty 

and so forth.
1892

 Even if most common law countries lack a code, codification 

dominates US legal systems,
1893

 including all federal tax laws in the code.
1894

 Thailand 

follows this approach with five main revenue taxes—the personal income tax (PIT), 

corporate Income Tax (CIT), value added tax (VAT), specific business tax (SBT), and 

stamp duty (SD)—included within a single code; however, the excise and customs taxes 

are not put into the same code.  

This thesis argues in favour of incorporating the new WTT provisions with other 

revenue tax provisions into a single statute using the RC. This argument partially rests 

on the fact that using the RC would be helpful in eliminating potential duplicate 

provisions set forth in Title 1. These provisions include general definitions, the issuing 

of a Royal Decree to reduce or exempt tax and to appoint an assessment official by 

publishing it in the Royal Gazette. It would also prevent such duplication in Title 2 – 

Chapter I (General Provisions of Revenue Taxes), Chapter I Bis (Commission of 

Taxation) and Chapter 2 (Procedures Regarding Assessment Tax). Without codification, 

these tax administration provisions (from s 1 to 37 Bis) might repeat or differ in 

separate pieces of legislation.
1895

 Ultimately, tax codification consolidates general tax 

rules in one place. Moreover, codification can make tax compliance more convenient 

for taxpayers because all tax information is easily and quickly searchable within one 

document.
1896
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The RD is mainly responsible for administering and collecting six revenue taxes. On the 

other hand, the Customs Department and the Excise Department are responsible for 

collecting their taxes and administrating tax collections according to specific Acts: the 

Customs Tariff Decree of 1987 and the Customs Act of 1926 for the Customs 

Department, and the Excise Tax Act of 1984 and the Excise Tariff Act of 1984 for the 

Excise Department. If the provisions of the new WTT are set forth in the RC, it would 

benefit the RD and its officials who are experienced in operating and enforcing tax laws 

following a single code (the RC) rather than separate Acts. Therefore, codification in 

the RC would allow efficient and effective revenue tax collection and administration.  

10.2.1.1.1 Numbering of Sections 

Related to the above argument, this thesis also argues for an amendment to the RC 

inserting a number of provisions when drafting new WTT legislation. There should be a 

new chapter in Title 2, between Chapter III of the RC regarding income tax and Chapter 

IV of the RC regarding value-added tax. It can be argued that insertion between 

chapters three and four is logical because the RC is divided into three titles: Title 1 

contains all general provisions, Title 2 constitutes all provisions of the revenue tax and 

Title 3 includes the maintenance tax, which was repealed by the Local Maintenance Tax 

Act of 1965. In particular, Title 2 deals with the revenue taxes for which the RD is 

responsible. In addition to Chapter I (General provisions), Chapter I Bis (Commission 

of Taxation) and Chapter II (Procedures Regarding Assessment Tax), there are five 

categories of revenue tax provisions: Chapter III deals with the provision of income 

taxes (e.g. PIT and CIT) from s 38 through s 76Ter and includes an income rate 

schedule at the end. Chapter IV lays out the provisions of the value-added tax (VAT) 

from s 77 through s 90/5. Chapter V focuses on the provisions of the BST from s 91 

through 91/21. Finally, Chapter VI deals with SD provisions from s 103 through 129 

and includes the SD schedule at the end.  

Starting from s 1 and continuing through s 129, Thailand has adopted the practice of 

sequential numbering for sections of the RC, similar to many countries, such as the US. 

If an amendment inserts WTT provisions into the RC as mentioned above, it would 

cause an issue with the sequential numbering of RC provisions, requiring renumbering, 

except insertions into the tax legislations that are practically used in the UK and 

Australia (discussed later). Unless the RC is wholly amended, such renumbering would 

make sections of several legal documents incorrect, including pieces of legislation, 
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judicial decisions, regulations, legal articles and other descriptive materials.
1897

 This 

approach could lead to confusing designations for sections and should be avoided; 

otherwise, the set of WTT provisions will have to be placed at the end of s 129 of the 

RC. Unfortunately, this approach is also unsatisfactory because it would not place the 

provisions in the logical place.
1898

 Logically, the reason for inserting the WTT 

provisions in between the existing provisions of Chapter III and Chapter IV is simply 

because all revenue tax provisions set forth in Chapter III governing the PIT and CIT 

are categorised as direct taxes; meanwhile, those set forth in the Chapter IV (including 

Chapter V and VI) are categorised as indirect taxes. Because the WTT is a direct tax, it 

should be placed together with the PIT and CIT within the same category before the 

VAT, SBT and SD.  

The first available solution could be the Australian practice of using a hybrid numbering 

system to insert new sections between existing sections without renumbering. The 

hybrid alphanumerical designation uses ‘two numbers separated by a hyphen, the first 

of which designates the division of the act in which the section is found’.
1899

 Indeed, 

Thailand has already adopted this system for sections in Chapter IV (VAT) from s 77 to 

s 90/5 of the RC. While Australia uses a hyphen to separate between two numbers, 

Thailand uses a slightly different approach; for example, s 85/7 is s 7 of division 85 in 

the RC. This system is advantageous because it allows insertion of additional sections to 

the new WTT, and section numbers can always be grouped in each division of the RC. 

Alternatively, the second solution could be the UK practice of using insertions into 

legislation using letters (e.g., “Section 114AA”), instead of using a new number (e.g., 

“Section 115”). This practice would not require the renumbering of the entire statute.  

10.2.1.1.2 Section Headings 

If the new sections of the WTT provisions are placed between the existing sections in 

Chapters III and IV, it will be necessary to decide if section headings should also be 

used. Similar to many countries in the civil law family, such as Germany, France and 

Spain, Thailand generally names parts of a code or statute with a title, chapter and parts, 

consecutively. The use of section headings should remain in the RC because it is helpful 

for the drafter as an organizational scheme, and it makes the code more understandable 

and easier to read. 
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The new WTT chapter in the RC should not be too difficult to understand or too lengthy 

even though this legislation will contain numerous tax rules and details. It must be 

considered which rules and details are necessary for inclusion in the new RC chapter. 

Following the civil law tradition, some scholars hold that ‘only the general rules of 

taxation should be embodied in a code, with the more specific and ephemeral rules 

contained in specific tax laws, which can be expected to be changed more 

frequently’.
1900

 To aid efficiency, only general rules and some necessary details of the 

WTT should be provided in the code. Detailed rules that cannot be foreseen at the time 

of RC amendment should not be included. Details, such as administrative rules, can 

simply be modified and promulgated by the tax authority or other administrative 

branches. These rules and details can be disseminated in the form of explanatory 

documents. Such explanations can accompany the RC and ensure that the legislators, 

taxpayers and tax officials gain a greater understanding of the law’s intended operation 

and purpose.  

10.2.2 Substantive Considerations 

As discussed above, the RC has to be amended by inserting a number of provisions into 

the Code. Although there are numerous tax rules and details to be considered for 

inclusion in the new RC chapter, only general rules should be embodied in the Code. 

However, it will be too lengthy to provide all general rules and details of the tax; 

therefore, not all general rules will be selected for inclusion in this brief draft of the 

proposed legislation. Some necessary details of the tax and specific and ephemeral rules 

will not be included here. Only the most important principles and features of the new 

WTT legislation arising from the preceding chapters will be discussed here, including 

the main charging provisions, jurisdiction base provisions, tax relief provisions, Tax 

Rates and Thresholds, Valuation of Property Standards, Tax Instalments, Tax Authority, 

Tax Appeal, Tax Penalties, Measure against Tax Avoidance as follows.   

10.2.2.1 The Main Charging Provisions 

This thesis recommends the adoption of the UK single system; however, this 

recommendation does not mean that all IHT principles and features will be adopted into 

the tax system. Only the main IHT rules will be adopted and provided in the brief draft 

of the proposed WTT legislation, including the main charging provisions governing the 
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chargeable lifetime transfer and chargeable transfer on death. In addition, the rules 

governing the potentially exempt transfer (PET) regime should be implemented into the 

new WTT legislation with a ten-year accumulation period, but taper relief must be 

provided to reduce the tax consequences. As the UK approach is recommended, the 

consequential loss rule will also be used in determining the total value of a chargeable 

transfer. The rule for computing this value will follow the UK cumulation principle.  

If these proposals are adopted, the proposed provisions should read as follows:  

Chargeable Lifetime Transfer  

‘A tax shall be charged on the value transferred by a chargeable transfer.  

A chargeable transfer is a transfer of value which is made by an 

individual but is not an exempt transfer.  

A transfer of value is a disposition made by a person (the transferor) as a 

result of which the value of his estate immediately after the disposition is 

less than it would be but for the disposition; and the amount by which it 

is less is the value transferred by the transfer’.
1901

 

Transfer on Death 

‘On the death of any person tax shall be charged as if, immediately 

before his death, he had made a transfer of value and the value 

transferred by it had been equal to the value of his estate immediately 

before his death’.
 1902

 

PET Regime  

 ‘A potentially exempt transfer which is made ten years or more before 

the death of transferor is an exempt transfer and any other potentially 

exempt transfer is a chargeable transfer. 

During the period beginning on the date of a potentially exempt transfer 

and ending immediately before (a) the ten anniversary of that date, or (b) 

if it is earlier, the death of the transferor, it shall be assumed for the 
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purposes of this Code that the transfer will prove to be an exempt 

transfer. 

In the case where, a tax is in any circumstances to be charged as if a 

transfer of value had been made, that transfer shall be taken to be a 

transfer which is not a potentially exempt transfer’.
1903

 

Meaning of Estate  

‘For the purpose of this tax, a person’s estate is the aggregate of all the 

property to which he is beneficially entitled immediately before his 

death, real or personal, tangible and intangible’.
1904

  

10.2.2.2 Jurisdictional Base Provisions 

The jurisdictional bases will depend on the nationality/citizenship, the residence of the 

descendent or donor and the location of the assets, respectively. The proposed 

provisions of this proposal should read as follows:  

‘A resident or citizen of Thailand shall be liable to tax on all chargeable 

transfers without regard to the location of the assets transferred.
1905

 

A non-resident alien shall be liable to tax on all chargeable transfers of 

assets located in Thailand.
1906

 

Any individual present in Thailand for a period or periods aggregating 

one hundred eighty days or more in any tax year shall be deemed a 

resident of Thailand for tax purposes’.
1907

 

10.2.2.3 Tax Relief Measures Provisions 

Some EIT measures should remain after modification, while other measures should be 

adopted from the UK and US systems to reduce or eliminate WTT burdens. For 

instance, Thailand’s WTT should adopt the US criteria for the public charity deduction, 

the UK small gift exemption approach, the US approach to expenses, debt and claim 

deductions, and the UK quick succession relief. The royal estate exemption should also 

                                                           
1903

 See s 3A, IHTA 1984 (UK). 
1904

 See s 5, IHTA 1984 (UK). 
1905

 See ss 2031and 2501, IRC (US). 
1906

 See ss 2103 and 2501, IRC (US). 
1907

 See s 41 para 3, RC. 
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be adopted based on UK criteria, while the exemption for Buddhist monks’ estates 

should remain. Finally, the WTT should include the UK spouse exemption, the UK 

business property relief (BPR) and agricultural property relief (APR), the UK heritage 

property exemption and the UK taper relief. Although the issue of taxing the royal 

estate should not be discussed in the current circumstances, such a discussion would 

eventually increase the long-term respect and love of the Thai people for the monarchy. 

Similar to the UK criteria, the royal estate, except for the king’s private property, should 

not be taxed when introducing the WTT.  

If these proposals are adopted, the proposed provisions should be provided to read as 

follows:  

Public Charity Deduction 

‘The value of a chargeable transfer shall be determined by deducting 

from the value of the total of chargeable transfer of value the amount of 

transferred property to or for the use of the public hospitals and 

educational institutions; to or for the charity organizations, hospitals or 

educational institutions as prescribed by the Minister and published in the 

Royal Gazette.1908 

The amount of the deduction under this section for any transfer shall not 

exceed the value of the transferred property required to be included in the 

total of chargeable transfer of value’.
1909

 

Small Gift Exemption 

‘Transfers of value made by a transferor in any one tax year by outright 

gifts to any one person are exempt if the values transferred by them 

(calculated as values on which no tax is chargeable) do not exceed the 

amount specified in accordance with a Royal Decree’.
1910

 

                                                           
1908

 See Revenue Decree No. 317, Notification of the Ministry of Finance on Income Tax and Value 

Added Tax. Re: Criteria for Consideration and Announcement of Organizations, Public Charitable 

Institutions, Clinics and Educational Institutions under s 47 (7) (b) of the Revenue Code and s 3 (4) (b) of 

the Royal Decree under the Revenue Code Regarding Value Added Tax Exemption (No.239), B.E. 2534 

(A.D. 1991) as Amended by the Royal Decree Issued under the Revenue Code Regarding Value Added 

Tax Exemption (No.254), B.E.2535 (A.D. 1992). 
1909

 See ss 2055 and 2522, IRC (US). 
1910

 Modification of the provision of the Revenue Code through Royal Decree is permitted by s 3 of the 

Revenue Code. S 3 provides that ‘for taxes collectible under this Revenue Code, a Royal Decree may be 
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Expenses, Debt and Claim deductions 

‘The value of the chargeable transfer shall be determined by deducting 

from the value of the total of chargeable transfer of value such amount 

for funeral expenses, for administration claims against the estate, for 

claims against the estate’.
1911

 

Quick Succession Relief 

‘Where the value of a person’s estate was increased by a chargeable 

transfer (the first transfer) made not more than ten years before (a) his 

death, or (b) a chargeable transfer which is made by him otherwise than 

on his death.  

The tax chargeable on the value transferred by the transfer made on his 

death or, as the case may be, referred to (b) above (the later transfer) 

shall be reduced by an amount calculated in accordance with the 

paragraph below. 

The amount referred to in paragraph 1 above is a percentage of the tax 

charged on so much of the value transferred by the first transfer as is 

attributable to the increase mentioned in paragraph 1 at the percentages 

prescribed in the WTT Quick Succession Relief Schedule at the end of 

this Chapter’.
1912

 

Quick Succession Relief Schedule 

‘(1) 100 per cent if the period beginning with the date of the 

first transfer and ending with the date of the later does not 

exceed one year; 

(2) 80 per cent if it exceeds one year but does not exceed two 

years; 

(3) 60 per cent if it exceeds two years but does not exceed 

three years; 

                                                                                                                                                                          
issued for the following purposes: (1) to reduce or exempt tax as suitable to circumstances, nature of 

business, or local condition; (2) to exempt tax to persons or international organizations under the 

commitment between Thailand and United Nations, under international laws, under Conventions, or 

under reciprocal basis’. 
1911

 See s 2053, IRC (US). 
1912

 See ss 141(1)(2) , IHTA 1984 (UK). 



326 
 

(4) 40 per cent if it exceeds three years but does not exceed 

four years; and 

(5) 20 per cent if it exceeds four years’.
1913 

Royal Estate Exemption 

‘Transfers of value of the king’s private property made by the king by 

gifts to any one person or by transfer on death shall be in accordance 

with the Crown Property Act of 1936’.
1914

 

Exemption for Buddhist Monks 

‘All property owned by Buddhist monks during his monkhood or owned 

before became a monk but disposed by his will, are exempted’.
1915 

 

Spouse Exemption 

‘A transfer of value is an exempt transfer to the extent that the value 

transferred is attributable to property which is comprised in the estate of 

the transferor’s spouse or, so far as the value transferred is not so 

attributable, to the extent that that estate is increased. 

If, immediately before the transfer, the transferor but not the transferor’s 

spouse is domiciled in Thailand, the value in respect of which the 

transfer is exempt (calculated as a value on which no tax is chargeable) 

shall not exceed…less any amount previously taken into account for the 

purposes of the exemption conferred by this section. 

The provision of the second paragraph shall not apply in relation to 

property if the testamentary or other disposition by which it is given: 

(a)  takes effect on the termination after the transfer of value of any 

interest or period, or  

(b) depends on a condition which is not satisfied within twelve 

months after the transfer; 

                                                           
1913

 See s 141(3), IHTA 1984 (UK). 
1914

 See s 8, CPA 1936. 
1915

 See ss 33(2), 40(1), Sangha Act of 1962; and ss 1754 para 2 and 1624, CCC. 
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But (a) above shall not have effect by reason only that the property is 

given to a spouse only if he survives the other spouse for a specified 

period’.
1916

 

BPR and APR relief 

‘Where the whole or part of the value transferred by a transfer of value is 

attributable to the value of any relevant business property, the whole or 

that part of the value transferred shall be treated as reduced: (a) in the 

case of property falling within the categories prescribed by the 

ministerial regulations, or (b) in the case of other relevant business 

property, by the appropriate percentage prescribed by the government in 

the royal decree’.
1917

 

‘Where the whole or part of the value transferred by a transfer of value is 

attributable to the agricultural value of agricultural property, the whole or 

that part of the value transferred shall be treated as reduced by the 

appropriate percentage prescribed by the government in the royal 

decree’.
1918

 

Heritage Property Exemption 

‘A transfer of value is an exempt transfer to the extent that the value 

transferred by it is attributable to: (a) any relevant object which appears 

to the Office of Property Valuation to be preeminent for its national, 

scientific, historic or artistic interest; (b) any land which in the opinion of 

the Office of Property Valuation is of outstanding scenic or historic or 

scientific interest; (c) any building for the preservation of which special 

steps should in the opinion of the Office of Property Valuation be taken 

by reason of its outstanding historic or architectural interest; or any 

object, building or land as prescribed by the director-general of the 

Office of Property Valuation with approval of the minister and published 

in the government gazette’.
1919

 

                                                           
1916

 See s 18, IHTA 1984 (UK). 
1917

 See ss 105 and 104, IHTA 1984 (UK). 
1918

 See ss 115 and 116, IHTA 1984 (UK). 
1919

 See s 31, IHTA 1984 (UK). 
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Taper Relief 

‘A chargeable transfer made within that period of ten years but more than 

five years before the death, the tax charged on the value transferred shall 

be charged at the rates prescribed in the WTT Taper Relief Schedule at 

the end of this chapter’.
1920

 

Taper Relief Schedule  

‘(1) The transfer is made more than five but not more than six 

years before the death, … per cent; 

(2) The transfer is made more than six but not more than 

seven years before the death, … per cent; 

(3) The transfer is made more than seven but not more than 

eight years before the death, … per cent; 

(4) The transfer is made more than eight but not more than 

nine years before the death, … per cent;
 1921

  

(5) The transfer is made more than nine but not more than ten 

years before the death, … per cent’.
1922

 

10.2.2.4 Tax Rates and Thresholds  

The third issue concerns the most important matters in terms of tax computation: tax 

rates and tax thresholds (or exemption amounts). The US progressive rate approach 

should be implemented into the new WTT, with a specified rate from 5 per cent to a cap 

of 30 per cent. This specified rate should be selected in order to mitigate the effect of 

the taxes charged on those who are liable for the new WTT. Such mitigation would help 

them with capital and money for living while remaining compatible with the PIT rate 

under the RC. At 30 per cent, the maximum rate for chargeable transfer at death should 

not be too high compared to the PIT and CIT rates under the RC. This consideration 

will assist in alleviating any serious societal resistance and prevent a heavy tax burden 

for taxpayers. On the other hand, the maximum rate for chargeable lifetime transfer 

                                                           
1920

 See s 7(4), IHTA 1984 (UK). 
1921

 Ibid. 
1922

 Ibid. 
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should be lower than the maximum rate for chargeable transfers at death. It is submitted 

that the rate for chargeable lifetime transfers should be half the rate of chargeable at 

death in order to mitigate the heavy tax burden for taxpayers. In this way, it would help 

to increase the number of lifetime gifts and bequests to recipients in the non-profit 

sector as WTT can affect lifetime charitable contributions to the non-profit sector and 

charities. Furthermore, these rates would not encourage avoidance of the new Thai 

WTT because the minimum rate of 5 per cent and the maximum rate of 30 per cent are 

not too high compared to other countries in Asia that have a WTT (only transferor-

based system) in place, such as the Philippines (5 per cent to 20 per cent).
1923

 

Meanwhile, the tax threshold should be based on indexation factors utilized to adjust the 

tax threshold, as calculated by the Consumer price index (CPI); this threshold will be 

expected to increase annually with reference to Thailand’s inflation index.  

10.2.2.5 Valuation of Property Standards 

There are two major problems in improving tax administration: the absence of standard 

evaluation criteria and the lack of any reliable agency established in Thailand. In terms 

of evaluation criteria, the UK ‘open market value standard’ seems preferable to the US 

standard because the UK concept of the ‘best possible price’ corresponds with the 

criteria for property valuation in Thailand. In addition, because most Thai family farms 

use their land for farming and small business, the US method should be adopted for 

valuation of estates containing substantial amounts of property used for farming. This 

provision would benefit many farming families who retain their farmland and continue 

to use it for the purpose of farming. This regulation would also be advantageous and 

suitable for Thailand when introducing the new WTT because many agrarian families 

tend to be ‘land poor’. On the other hand, the lack of standard causes a practical 

problem because no valuation of other properties in the estate can be used as a baseline 

for future WTT purposes. Nonetheless, the Office of Property Valuation (OPV) should 

begin to set not only the assessed value (land valuation), but also the assessed value of 

other property for official use as a baseline for WTT purposes. In addition, the use of an 

instalment payment provision should be adopted for both family farms and relevant 

small businesses in order to provide added liquidity during the transition period from 

the deceased to successive generations and to provide substantial tax savings. If these 

proposals are adopted, the proposed provision should be worded as follows:  

                                                           
1923

 Ernst & Young Global Limited, ‘Worldwide Estate and Inheritance Tax Guide 2015’ 234 

<http://www.ey.com/GL/en/Services/Tax/Global-tax-guide-archive> accessed 24 June 2015. 
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‘If it is necessary to value assets or other benefits, the price or value 

receivable on the date that the asset or benefits is received shall be used’. 

10.2.2.6 Tax Instalments 

It is submitted that the instalment payment provision in the future WTT should allow 

the instalment payment period to extend up to 12 years. The future WTT instalment 

option should also include ‘instalment option property’, such as farms or other closely-

held business properties. An interest rate of 3 per cent will be charged on each annual 

instalment from the due date of the first tax payment, unless the instalments on farms 

and other closely-held business properties are interest-free. However, the interest on 

unpaid WTT should be payable on each instalment when it becomes due; only 2 per 

cent of the interest rate would be charged on the unpaid WTT regardless of the estate 

size. If these proposals are adopted, the provisions should read as follows: 

‘Where any of the tax payable on the value transferred by a chargeable 

transfer is attributable to the value of qualifying property and (a) the 

transfer is made on death, or (b) the tax so attributable is borne by the 

person benefiting from the transfer, the tax so attributable may, if the 

person paying it by notice in writing to the Revenue Department so 

elects, be paid by twelve equal yearly instalments.
1924

  

A chargeable transfer is payable by installments as noted in the 

paragraph above; it shall, for the purposes of any interest to be added to 

each instalment, be treated as carrying interest at three per cent from the 

date at which the instalment is payable. This paragraph shall not apply to 

tax attributable to the farms and other closely-held business 

properties.
1925

   

The interest under paragraph 1 above on the unpaid portion of tax shall 

be added to each instalment and paid accordingly’.
1926

 

10.2.2.7 Tax Authority  

The WTT should be under the care and management of the RD through one of its 

branches in the area revenue offices and area revenue branch offices. In order to have 

                                                           
1924

 See s 227(1), IHTA 1984 (UK). 
1925

 See s 229, IHTA 1984 (UK). 
1926

 See s 227(1C)(3) and 233, IHTA 1984 (UK). 
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more effective and efficient tax collection, the RD, which would be the most competent 

authority, should be responsible for WTT collection with the cooperation of other 

authorities, such as the Department of Land, the OPV, the Court of Justice, and 

commercial banks or any authority controlling movable properties with certificates.  

For the purposes tax of tax administration and collection, the provisions of Chapter I of 

the RC regarding the general provisions (from s 5 to 13) shall be applicable to power 

and duties of the RD. The main provisions of the RC, s 5 for example, shall apply in 

relation to the new WTT. S 5 provides that taxes and duties prescribed hereafter shall be 

within the power and control of the RD. 

10.2.2.8 Tax Appeal 

Tax appeal orders should follow an appellate committee or panel approach, with 

decisions made by majority vote rather than individual decision. However, there is no 

need to adopt any criteria of tax appeal operation from the selected case countries 

because appealing against tax assessment falls under the responsibility of the 

Commission of Appeal (CoA), as provided by the RC. Thailand should adopt an 

approach that lies somewhere in-between the US and the UK approaches. There should 

be a one-tiered commission of appeals at the first stage. Then, appeals should move 

through the court system, from the tax court to the final stage at the Supreme Court.  

For the purposes of tax appeal, therefore, the provisions of Chapter II, part 2 of the RC 

regarding appeal procedures (s 28 to 34), shall apply mutatis mutandis in an appeal 

against the determination to the CoA through appeal against the decision of the CoA to 

Courts. Appeals must be made within thirty days of the date of receiving the assessment 

to the CoA. Then, the decision of the CoA can be appealed to the Court within thirty 

days of the date of receiving the appeal decision.
1927

 However, there is a dire need to 

add a provision stating that the appeal procedures in Chapter II, Part 2 of the RC will 

apply to the new WTT mutatis mutandis. If these proposals are adopted, the proposed 

provision should read as follows: 

‘Sections 28 through 34 of the RC shall apply to the WTT appeal 

procedures mutatis mutandis’. 

                                                           
1927

 RC, s 30. 
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10.2.2.9 Tax Penalties 

To ensure effective enforcement of the WTT, the WTT legislation should include both 

civil and criminal penalties. The EIT civil penalties were too modest and are unsuitable 

for the present circumstances. There is a significant difference between the cost of 

goods and services made in Thailand today compared to when the EITA 1933 was 

enacted. In 1933, the average per capita gross domestic product (GDP) was 8 282 

million USD, far lower than the average per capita GDP of 264 251 million USD in 

2015.
1928

 Today’s GDP is approximately 32 times higher than the GDP at the time of 

the 1933 EIT enactment. Thus, the civil penalties of the new Thai WTT should be 

higher than the EIT civil penalties. The new civil penalties should at least be equal to 

the civil penalties specified under the RC. Civil and criminal penalties will depend on 

the seriousness of each taxpayer’s offence in violating the WTT, whether the violation 

is a wilful attempt at avoidance, fraud or negligence.   

For the purposes of tax enforcement, there are general provisions governing punishment 

provided in ss 35 through 37Bis of the RC. Some of these provisions will be applicable 

to the new WTT mutatis mutandis. To comply with the new WTT, however, there are 

key penalty rules concerning incorrect accounts or returns, failure to submit returns and 

failure to deliver accounts. S 35 only imposes penalties for failing to file a tax return,
1929

 

failing to issue a withholding tax certificate, or producing accounts showing or other 

actions aiming to withhold taxes.
1930

 Thus, the penalty under s 35 shall apply for failing 

to deliver an account or failing to submit a return for WTT purposes to the RD. Unless 

this person has been subject to force majeure, he or she shall be subject to a fine not 

exceeding 40 GBP. Moreover, s 37Bis will also apply when a person intentionally fails 

to file tax returns in order to evade taxes. These individuals will be subject to a fine not 

exceeding 100 GBP or an imprisonment for a term not exceeding six months or both.  

Penalties may arise if there is any wrongdoing or inaccuracies in an account or return. 

When information or documents are required by the new WTT legislation, the penalty 

rules for inaccuracies should be applied in order to be fair and effective. These penalty 

rules will apply when an incorrect account or return has been intentionally delivered or 

                                                           
1928

 A G Vinogradov, National Economy: Economic Growth Around the World from Ancient Times to the 

Present Day: Statistical Table Part I (Amazon Digital Services, Inc. 2015) 46.  
1929

 RC, s 17 paragraph 1 provided that ‘In relation to tax return filing, it shall be filed within the time 

limit specified in the Chapters regarding taxes and in accordance with the form prescribed by the 

Director-General’. 
1930

 RC, ss 50Bis and 51. 



333 
 

submitted to the tax authority or when there has been an intentional attempt to conceal 

it. For example, the penalty when apply when anyone notifies or sends false evidence in 

order to support the incorrect information. Under the RC penalty regime, when it has 

been discovered that a person intentionally provided false statements or provided false 

evidence in order to evade taxes, such an individual will be subject to a penalty. If they 

give faulty facts, engage in fraudulent activity, artifice or other acts of similar nature, or 

attempt to evade tax, they shall be subject to imprisonment for 3 months to 7 years and 

a penalty of 40 to 4 000 GBP.
1931

  

In sum, this thesis proposes that ss 35, 37 and 37Bis of the RC should apply mutatis 

mutandis in order to tackle issues with failing to deliver accounts, submit returns, or 

problems with supplying inaccurate information in an account or return. This RC 

penalty regime would help to avoid the root causes of the ineffectiveness of the EIT, 

namely the modest and unsuitable penalties that are not suited to the present 

circumstances. 

10.2.2.10 Measure against Tax Avoidance 

Finally, a gift tax should be incorporated into the prospective Thai WTT, thus serving as 

a measure against tax avoidance, preventing taxpayers from draining their estates with 

tax-free lifetime transfers and serving as a backstop for tax on the estates of deceased 

individuals. This proposal has already been submitted. As mentioned above (in 

10.2.2.1), the prospective Thai WTT is chargeable on the value transferred by an 

individual’s chargeable transfer during his or her lifetime, if it is not a PET or an 

unconditionally exempt transfer. Thus, the gift tax will not be treated as a specific tax; 

rather, gift and estate taxes are unified within a single system because a chargeable 

lifetime transfer can trigger the prospective Thai WTT charge. 
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 RC, s 37.  
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Appendix I: Statistical EIT Collection Fiscal Year 1935-1944 

 

 (Unit : GBP)  

 

Fiscal 

years 

EIT Government 

revenue 

Tax revenue % 

1935 814 1 753 027 979 047 0.08 

1936 666 2 212 847 1 158 995 0.05 

1937 1 246 2 026 153 1 919 086 0.12 

1938 5 837 3 485 614 1 157 145 0.5 

1939 555 1 103 917 534 252 0.05 

1940 187 685 706 370 567 0.05 

1941 7 487 2 986 265 1 408 893 0.5 

1942 1 154 2 466 227 1 065 711 0.10 

1943 2 131 2 446 227 1 852 780 0.11 

1944 2 589 5 350 099 2 168 775 0.11 

 

 

Source:   

Statistical Forecasting Bureau of Thailand, Book XVII, Book XX, Book XXI 
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Appendix II: Tax Calculation under the EITA 1933 

 

 

Figure 1: Calculating Estate Tax 

                                     Value of the Gross Estate 

         Valuation 
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         Rate in Tariff I 

Estate Tax 
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Figure 2: Calculating Inheritance Tax 

                                     Value of the Inheritance 
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Taxable Inheritance 
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Inheritance Tax 
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Appendix III: Tax Collection Fiscal Year 2012 -2014 in Thailand 

 

    Revenue Department of Thailand 

(Unit : Millions of GBP) 

   Last Updated : 24 June 2015 24:00 

   

      Tax Type 2012  2013 2014 

1 Personal Income Tax 4 930 5 538 5 204 

2 Corporate Income Tax  10 085 10 969 10 558 

3 Petroleum Income Tax 1 743 2 097 1 892 

4 Value Added Tax 12 219 12 927 1 3176 

5 Specific Business Tax 760 903 984 

6 Stamp Duty 207 236 217 

7 Others 7 5 6 

8 Total 29 950 32 677 32 037 

      

Source: 

   Revenue Department of Thailand  

   

 

     



337 
 

Appendix IV: Form of Wealth Transfer Tax in OECD Countries 
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Source: 

OECD (2014), Revenue Statistics 2014, OECD Publishing. 

http://dx.doi.org/10.1787/10.1787/rev_stats-2014-en-fr 
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Appendix V: Estate and Inheritance Tax Act of 1933 (Only Key Substantive 

Provisions Relevant to this Thesis) 

 

Section 3 An ‘appraiser’ is an official appointed by the Minister of Finance who has to 

investigate whether or not the deceased’s estate or the inheritance of such estate is liable 

for tax determine the estate and the inheritance.  

Section 5 When a person dies after the enactment of this Act, unless otherwise 

stipulated in other provisions, the tax for the value of all properties of that person is 

obliged to be calculated and collected at the time of investigation in accordance with the 

conditions mentioned hereunder. The said tax is referred to as the ‘akon-moradok’ 

which shall be collected according to the rates shown in the tariff attached to this Act 

Section 6 The deceased’s properties which shall be included for the purpose of 

determining the value of the estate are as follows: 

1) If the deceased is a Thai national, 

(a) All immovable properties and rights or benefits from the immovable 

properties located in Siam; 

(b) All tangible immovable properties located in Siam; 

(c) All stocks, bonds, bond certificates or any other securities or benefits or 

rights over the commercial and industrial businesses and professions as the 

partnership or any other forms exiting both in Siam and foreign countries;  

(d) All pending claims at the time of death or the money that will be obtained or 

any properties of the estate, exiting both in Siam and foreign countries, as a 

result of the death, if these things have still been under some arguments or 

have some precedent conditions, these arguments are subject to the 

settlement or the conditions are fulfilled with the benefits to the heirs. 

2) If the deceased is an alien, the value of the estate shall be determined as if the 

deceased is a Thai national, except there is any specific stipulation relating to the 

properties in Siam.  
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3) The immovable properties and movable properties owned by the deceased or 

indicating the deceased’s name as the owner or the movable properties granted 

to a holder but being in the possession of the deceased, it is presumed that they 

belong to the deceased, unless otherwise proven.     

Section 7 All properties of the deceased given, either directly or indirectly, to any 

person by the deceased himself within one year before the deceased’s death, for the 

benefits of the tax they shall be deemed as one part of the estate which are obliged to be 

included in order for determining the value of the estate, except if the cost of the given 

properties acquired by a receiver is less than 20 GBP per person or the properties are 

given in the occasion of the receiver’s marriage or are given before the effective date of 

this Act. 

Section 8 A person who owns property of an estate, against whom an adjudication of 

disappearance has been made, is deemed to have died as from the day on which the 

order of the Court is given. The provisions concerning the collection and payment as 

described in this Act shall apply mutatis mutandis. 

If it appears at any time that that disappeared person is still alive, and the court has 

revoked the adjudication, and such revocation has been published in the Government 

Gazette, and the taxpayer has submitted a request for tax refund, all obtained taxes 

relating to the disappearance of that person shall be returned to the claimant. 

Section 9 For the determination of the value of the estate, all properties of the deceased 

being subject to the tax collection shall be included into one estate. 

Section 10 The value of the properties shall be determined as follows:  

The properties specified in section 6 (a), (b), (c) are assessed according to the market 

price at the time of death;  

The properties specified in section 6 (d) are assessed in accordance with the amount 

indicated in the documents of the request, in an absence of any arguments about the 

request for such amount of money. If an argument takes place, the properties shall be 

assessed according to the amount of money specified in the judicial order or according 

to the agreements made between the conflicting parties in good faith. The determination 

of the value of the properties according to section 7 applies mutatis mutandis the criteria 

of the properties specified in section 6. 
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Section 11 If a juristic act or document made in good faith during a period of not more 

than two years before the death of the deceased reveals the value to be determined, the 

administrator or the appraiser can mutually agree to apply such value during the 

assessment of the properties.  

Section 12 The determination of the value of the properties in accordance with the 

market price as prescribed in s 10 shall involve the appraiser and the administrator or a 

representative who jointly discuss and determine the price. Upon the approval of the 

director general of the revenue department or the provincial governor, the assessed price 

shall be deemed the market price.  

If the appraiser makes an appointment of not less than seven days in advance, but the 

administrator does not join the discussion or does not appoint a representative to join 

the discussion, the appraiser can assess the price as deemed appropriate and send a copy 

of the list of assessed properties to the administrator for acknowledgement. If the 

administrator does not raise an objection within fifteen days and the director general of 

the revenue department or the provincial governor approves the price determined by the 

appraiser, that price is deemed to be the market price.    

If an agreement in respect of any properties is objected to by the administrator or the 

representative or of which the administrator or the representative has a different opinion 

on the assessment or the price jointly assessed by the appraiser and the administrator or 

the representative but disapproved by the director general of the revenue department or 

the provincial governor cannot be reached, the provisions in the civil procedure law 

relating to the appointment of the arbitration are applied mutatis mutandis.  

The fees and expenses in regard to the appointment of the arbitration are deducted from 

the estate. 

Section 13 The value of the properties which were already investigated or of which the 

decision was rendered and explicitly determined according to sections 10, 11 or 12 is 

referred to as the ‘net value’. The following amounts shall be deducted from the net 

value: 

(1) All debts occurring before the death of the deceased; 

(2) The expenses relating to the funeral in the amount of ten per cent of the net 

value but not exceeding 100 GBP; 
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(3) The expenses for the administration of the estate as deemed appropriate, but 

the following debts and claims cannot be deducted: 

(a) The debts released by will by the deceased; 

(b) The debts created by the deceased for the purpose of gifts, as 

specified in s 7; 

(c) The debts without any other evidence except the statement of the 

deceased in the will; 

(d) The debts evidenced by writing created overseas or a claim 

established by a final judgment in foreign countries which are not 

enforceable in Thailand; 

(e) The claims in which the period of prescription lapses. 

Section 14 If it appears the existence of any property which is vested to the state or a 

political party or a charity organization or the Red Cross and the value of these 

properties is included in order to determine the net value of the estate, the taxes of the 

value of such properties shall not be calculated and collected. 

Section 15 When any person dies and the total value of the estate exceeds or may 

exceed 200 GBP, the administrator shall notify such death to the appraiser of the local 

area of that person’s death in accordance with the specified pattern. However, if the 

death happens in a foreign country, the time limit for making such notification is 

counted as from the time of the acknowledgement by the administrator in Siam. Such 

notification shall be sent to the local appraiser being in the same area of the 

administrator. In an absence of the administrator, a person currently possessing the 

estate shall perform as stated in the previous paragraph. 

Section 20 In the account which a personal representative has known whether the said 

property is in supervision or not, or there is an objection, or under condition precedent 

or not and it must inform the whereabouts and the amount of the said debt.  

In the case that an executor still has property or debt that should be included in 

evaluating the price, an executor must record it in the personal representative of the 

account, but the said property or debt must not be evaluated until it is known that the 

said property or debt really exists and the price is certain.  
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When submitting an account, if a personal representative has known that the property or 

debt which should be included in the said price evaluation really exists, the executor 

must submit the additional account within three months. When the price of the 

additional property or debt has been specified, that amount should be calculated again 

by including the additional property or debt and collect the tax according to the net 

included amount. Submitting an additional account is said to use the section 19, which 

allows a time extension. 

Section 24 The competent official shall assess the taxes mainly based on the list and the 

prices received from the appraiser. 

Section 25 If the estate tax of any immovable properties, any benefits or rights in the 

commercial and industrial businesses or any professions acquired as a result of being 

the partnership or any other ways (not being those acquired from the company), any 

benefits from such immovable properties, such benefits or rights being transferred at the 

time of any person’s death is paid and then within a period of five years all or part of 

these properties shall be subject to the tax payment twice, the amount of tax being 

subject to the payment because of the death of the second person may be reduced 

according to the following percentage based upon the Director-General of the Revenue 

Department or the Provincial Governor’s consideration of the evidence relating thereto:  

           80% if the second death occurs within 1 year of the earlier death; 

60% if the second death occurs within 2 years of the earlier death; 

50% if the second death occurs within 3 years of the earlier death; 

40% if the second death occurs within 4 years of the earlier death; 

20% if the second death occurs within 5 years of the earlier death. 

If the value of the properties being subject to the tax payment upon the death of the 

second person is different from the value of the properties for which the tax was paid at 

the time of the first person’s death, the smaller amount shall be the criteria of the tax 

calculation which will be reduced pursuant to this Section.  

Section 26 The administrator shall be responsible for the payment of the estate tax of 

the received and administered properties. The administrator has the power to distribute 
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any of these properties as appropriate in order to pay the estate tax or use it as a 

guarantee of the estate tax.  

In case the properties are beyond the administrator’s control, a person gaining the 

benefits from such properties shall be liable for the estate tax payment. 

Section 27 The competent official shall send a letter to inform them of the monetary 

amount being subject to the estate tax payment.  

Section 28 Within ninety days of receiving notification of the tax amount from the 

official, the liable person shall be obliged to pay the tax to the tax collector.    

Section 29 Concerning the immovable properties or benefits or rights over the 

commercial and industrial businesses and professions acquired from the partnership or 

any other ways being due for the estate tax payment, the liable person of the tax 

payment can select to make the payment either in eight annual equal installments or 

sixteen equal half year installments plus the four percent per year interest rate as from 

the due date of the first tax payment. The payment of the first installment becomes due 

upon the lapse of twelve months from the date of death. The interest shall be paid 

together with the tax of that installment. In case the property is sold, the tax shall be 

paid upon the completion of the sale. If such tax is not paid, it shall be deemed as the 

outstanding tax.      

If the person liable to pay the estate tax of the immovable properties submits a request 

to the Director-General of the Revenue Department and the Director-General of the 

Revenue Department regards it is appropriate to receive the tax in the part of the 

immovable properties as agreed between the Director-General of the Revenue 

Department and the taxpayer, the tax can be wholly or partially paid.     

Section 32 Any person who owns properties of the deceased valued at more than 200 

GBP is subject to pay the tax referred to as the ‘inheritance tax’ according to the rates 

specified in Tariff 2 attached to this Act.   

Section 33 Section 6 shall apply to all properties being subject to the payment of the 

inheritance tax.  

Section 34 Any person receiving the properties given by the deceased within one year 

before his death is subject to payment of the inheritance tax, except in the case of the 

receipt of the properties as specified in section 7.     
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Section 36 The administrator shall notify the appraiser of the name and the residence of 

the liable heirs for the inheritance tax payment as well as the amount and the prices of 

the properties acquired by each heir. S 18, in addition to the obligations specified for the 

debtors, shall apply mutatis mutandis along with sections 21 and 22.   

Section 37 The prices determined at the time of assessment of the inheritance tax shall 

be the value of the properties for the assessment of the inheritance tax. If the heirs 

belatedly acquire the estate for more than one year from the previous assessment, and 

they believe the determined prices have changed, they can request the re-determination 

of the prices of the properties, and section 12 shall apply mutatis mutandis. 

Section 38 The appraiser shall send a copy of the letter of notification and a copy of the 

list of the assessment as specified in sections 36 and 37, together with a copy of the 

supporting documents, to the tax assessor and copies of such documents to the heirs 

liable to the tax payment.  

Section 39 In the assessment, the competent official shall assess the tax by basing on 

the list and the prices received from the price assessor.      

Section 40 Section 26 shall apply mutatis mutandis to the liabilities in the inheritance 

tax payment.  

Section 41 Sections 27, 28, 29, 30 and 31 shall apply mutatis mutandis to the tax 

collection.    

Section 42 An alien liable to pay the taxes according to sections 32, 33 and 34 by 

himself or by the appointed representative or by the administrator of the properties as 

specified in section 33 is liable to pay the inheritance tax.  

Such person has the power to distribute these properties as deemed appropriate in order 

to pay the inheritance tax or guarantee the tax payment. 

Section 43 Any person liable to pay the estate tax or the inheritance tax according to 

this Act who is not satisfactory to the tax assessment of the competent official can 

appeal to the Director-General of the Revenue Department within fifteen days as from 

the date of receipt of the oral notification of such assessment. The Director-General of 

the Revenue Department has the power or can authorize a provincial official to issue a 

summons for the appellant, issue a summons for the witnesses or order the submission 

of the relevant list of records and documents in order for further investigation but such 
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notification shall be made in not less than ten days in advance. The summons must be 

served in writing at least three days before the due date. Any appellants ignore to 

comply with the summons or do not consent to give a reply when being queried or do 

not submit any evidence to support his request without justifiable reasons, that person is 

ineligible to file an appeal against the decision of the Director-General of the Revenue 

Department, except in the case of legal issues relating to the deprivation or the 

interpretation of this Act.       

The decision of the Director-General of the Revenue Department shall be served to the 

appellant in writing. 

Section 44 provided that ‘any appellant who is dissatisfied with the decision of the 

director general of the revenue department can appeal to the court within fifteen days of 

receiving the decision, except in the case that this right is deprived as a result of the 

reason stipulated in section 43. That person would, however, be subject to the payment 

of the requested taxes or the due taxes.  

Section 45 If an appeal against the decision of the director general of the revenue 

department is lodged and in the court’s opinion, it will be overwhelming for the 

appellant to pay whole or partial taxes, the court can permit the appellant to file an 

appeal without paying taxes or paying only some parts of taxes as deemed appropriate 

by the court. If the court makes such an order, the monetary guarantee for the due taxes 

shall be deposited.  

Section 46 A summons according to this Act can be served either by an official sender 

or by registered mail. If it is served by an official sender and the official sender does not 

meet the recipient, such letter of notification or summons can be served to any person of 

not lower than twenty years of age residing at the residence or office of the recipient; 

such delivery is deemed legally sufficient.     

If the recipient cannot be found, and no one is qualified to receive the letter of 

notification or the summons, it shall be affixed at the house door of the recipient, which 

can be easily noticeable or publicized in a local newspaper.   

Section 47 Unless it is a force majeure, any person who does not give a notice or give 

notification as prescribed in sections 14, 18 or 36 shall be subject to a fine not 

exceeding 40 GBP.  
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Section 48 Any person who obstructs or prevents the administrator from performing his 

duties according to sections 17, 18, 22 or 36 shall be subject to a fine not exceeding 20 

GBP.  

Section 49 Any person being well aware of or intending not to perform in compliance 

with the summons of the official according to this Act shall be subject to a fine of 10 

GBP. 

Section 50 Any responsible person who does not submit the list or the additional list 

according to section 19 or 20, or does not send a notice to the appraiser according to 

section 36, or is well aware of or intends not to specify the mandatory properties or 

debts in the list or the additional list or a notice, shall be subject to a fine not exceeding 

40 GBP. 

Section 51 Any person  

(a) Being well aware of or intending to submit false facts or give a false 

statement or respond to a query by speaking false statements or present evidence 

in order to avoid the tax payment according to this Act, or  

(b) Informing false statements, intentionally neglecting, defrauding or 

deceptively implementing a manner to avoid or attempt to avoid the tax payment 

according to this Act, or 

That person is subject to an imprisonment not exceeding six months or a fine not 

exceeding 40 GBP or both. 

Tariff 1 and Tariff 2 of the EITA 1933: 

1. The estate of the net value not exceeding 200 GBP after the deduction according 

to Section 13 (1) (2) (3) is exempt from the estate tax.  

2. The estate of the net value exceeding 200 GBP after the deduction according to 

Section 13 (1) (2) (3) is subject to the estate tax payment only in the excessive part 

as follows:   

Notes:  (a) If the heirs are the parents, spouse and children, only a half of the 

above-stated rate shall apply for the inheritance tax payment. 



347 
 

           (b) If the heirs are the brothers and sisters of full blood, three quarters of 

the above-stated rate shall apply for the inheritance tax.     

 

Source: Translation by Author 
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Appendix VI: Constitution of the Kingdom of Thailand of 2007 (Only Key 

Substantive Provisions Relevant to This Thesis) 

(UNOFFICIAL TRANSLATION) 

 

 

Section 6 The Constitution is the supreme law of the State. The provisions of any law, 

rule or regulation, which are contrary to or inconsistent with this Constitution, shall be 

unenforceable. 

Section 8 The King shall be enthroned in a position of revered worship and shall not be 

violated.  

No person shall expose the King to any sort of accusation or action. 

Section 9 The King is a Buddhist and Defender of all Faiths. 

Section 76 The Council of Ministers shall prepare plans for the administration of the 

State affairs in order to put on view measures and details embodying guidance on the 

discharge of official duties for each year, which must be consistent with the directive 

principles of fundamental State policies.  

In the administration of the State affairs, the Council of Ministers shall cause to be 

prepared a legislative plan as necessary for the implementation of the policies and the 

plans for the administration of the State affairs. 

Section 88 The National Assembly consists of the House of Representatives and the 

Senate.  

Joint or separate sittings of the National Assembly shall be in accordance with the 

provisions of this Constitution.  

No person shall be a member of the House of Representatives or a senator 

simultaneously. 

Section 90 An organic law bill or a bill may be enacted as law only by and with the 

advice and consent of the National Assembly and, when signed or deemed to have been 

signed by the King under this Constitution, shall be published in the Royal Gazette for 

further entry into force as law. 
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Section 128 The King convokes the National Assembly, opens and prorogues its 

session.  

The King may be present to perform the opening ceremony of the first general ordinary 

session under section 127 paragraph one or may command the Heir to the Throne who 

is sui juris or any person to perform the ceremony as His Representative.  

When it is necessary for the interests of the State, the King may convoke an 

extraordinary session of the National Assembly.  

Subject to section 129, the convocation, the prolongation of session and the prorogation 

of the National Assembly shall be made by a Royal Decree. 

Section 146 Subject to section 168, when the House of Representatives has considered 

a bill submitted under section 142 and passed a resolution approving it, the House of 

Representatives shall submit such bill to the Senate. The Senate must finish the 

consideration of such bill within sixty days; but if it is a money bill, the consideration 

thereof must be finished within thirty days; provided that the Senate may, as an 

exceptional case, pass a resolution extending the period for not more than thirty days. 

The said period shall mean the period during a session and shall be counted as from the 

day on which such bill reaches the Senate.  

The period referred to in paragraph one shall not include the period during which the 

bill is under the consideration of the Constitutional Court under section 149.  

If the Senate has not finished the consideration of the bill within the period referred to 

in paragraph one, it shall be deemed that the Senate has approved it.  

In the case where the House of Representatives submits a money bill to the Senate, the 

President of the House of Representatives shall also advise the Senate that the bill so 

submitted is a money bill. The advice of the President of the House of Representatives 

shall be deemed final.  

In the case where the President of the House of Representatives does not advise the 

Senate that the bill is a money bill, such bill shall not be deemed a money bill. 

Section 171 The King appoints the Prime Minister and not more than thirty-five other 

Ministers to constitute the Council of Ministers having the duties to carry out the 
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administration of the State affairs in accordance with the collective responsibility 

principle.  

The Prime Minister must be a member of the House of Representatives appointed under 

section 172.  

The President of the House of Representatives shall countersign the Royal Command 

appointing the Prime Minister.  

The Prime Minister shall not hold office for a consecutive period of more than eight 

years. 

Section 204 The Constitutional Court consists of the President and eight other judges of 

the Constitutional Court to be appointed by the King upon advice of the Senate from the 

following persons:  

(1) three judges in the Supreme Court of Justice holding a position of not lower than 

Judge of the Supreme Court of Justice and elected at the general assembly of the 

Supreme Court of Justice by secret ballot;  

(2) two judges in the Supreme Administrative Court elected at the general assembly of 

judges of the Supreme Administrative Court by secret ballot; (3) two qualified persons 

in the field of law, who really possesses knowledge and expertise in law and are elected 

under section 206;  

(4) two qualified persons in the field of political science, public administration or other 

social science, who really possesses knowledge and expertise in the administration of 

the State affairs and are elected under section 206.  

In the case where no judges in the Supreme Court of Justice or no judges in the 

Supreme Administrative Court are elected under (1) or (2), the general assembly of the 

Supreme Court of Justice or the general assembly of judges of the Supreme 

Administrative Court, as the case may be, shall elect other persons who have the 

qualifications and are not under any prohibitions under section 205 and possess such 

knowledge and expertise in law as are suitable for the performance of duties as judges 

of the Constitutional Court, as judges of the Constitutional Court under (1) or (2), as the 

case may be.  
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The elected persons under paragraph one shall hold a meeting and elect one amongst 

themselves to be the President of the Constitutional Court and notify the result to the 

President of the Senate accordingly.  

The President of the Senate shall countersign the Royal Command appointing the 

President and judges of the Constitutional Court. 

Section 223 Administrative Courts have the jurisdiction to try and adjudicate cases of 

dispute between a Government agency, a State agency, a State enterprise, a local 

government organisation, a constitutional organ, or a State official on one part and a 

private individual on the other part, or between a Government agency, a State agency, a 

State enterprise, a local government organisation, a constitutional organ or State official 

on one part and another such agency, enterprise, organisation, organ or official on the 

other part, as a consequence of the exercise of an administrative power under the law or 

as a consequence of a pursuit of an administrative act by a Government agency, a State 

agency, a State enterprise, a local government organisation, a constitutional organ or a 

State official, as provided by law, and also have the jurisdiction to try and adjudicate 

matters prescribed by the Constitution or law to be within the jurisdiction to the 

Administrative Courts.  

The jurisdiction of the Administrative Courts under paragraph one does not include the 

determination by a constitutional organ, which is its direct exercise of power under the 

Constitution. There shall be the Supreme Administrative Court and Administrative 

Courts of First Instance, and there may also be the Appellate Administrative Court. 

 

Source:  

Unofficial translation by the Office of the Council of State, Thailand 
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Appendix VII: Interim Constitution of the Kingdom of Thailand of 2014 (Only Key 

Substantive Provisions Relevant to This Thesis) 

(UNOFFICIAL TRANSLATION) 

 

 

Preamble: Whereas the National Council for Peace and Order comprising military and 

police forces respectfully informed His Majesty that severe political conflict had 

emerged and continued within the precinct of Bangkok Metropolitan and the contiguous 

areas for the extended period of time and had hastily spread throughout almost all 

regions of the country.  This situation had not only broken the unification of the people 

but also instituted harmful attitude amongst Thais.  The use of illegal force and lethal 

weapons against whom having different attitudes came out several times.  Public safety 

and living conditions of the people became hardship accordingly.   National economic 

and State administration had then been interrupted and the exercise of the sovereign 

powers through the legislative, the executive and the judiciary had likewise been 

disrupted thereby.  Law enforcement was failure.  This sort of perplexity had never been 

found.  Though the government tried to solve the problem through the existed legal 

mechanisms and measures, e.g. applying the laws relating to the maintenance of public 

peace and order, dissolving the House of Representatives and running the general 

election; and such third parties as private entities, the Constitutional Organizations, 

political parties, the armed forces and the Senate tried to figure out the conflict by 

means of peaceful negotiation, these tries however came to no avail.  In addition, the 

new legal and political conflicts unveiled and made the problems more complicated.  

The divergence of thoughts had broadened widely and became more seriously till the 

portrayal of riot was foreseeable.  This chaotic situation might be harmful to lives, 

properties and living conditions of the public at large, works and debts of farmers; 

especially rice farmers, national economic development, prevention of natural disasters, 

trust in sovereign powers and confidence of foreign investors.  Further, criminals took 

this chance to do more crimes and ignited much unrest which inevitably undermined 

national security and reliance of the public to the democratic regime of government with 

the King as the Head of State.  The National Council for Peace and Order therefore had 

no choice to deal with the problems other than seizing and taking control of the State 

administration on the 22nd Day of May B.E. 2557 (A.D. 2014). In addition to declaring 

the Constitution of the Kingdom of Thailand B.E. 2550 (A.D. 2007), except the 
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provisions of Chapter II The King, come to an end, the National Council for Peace and 

Order planned to restore national peace and order and the plan was divided into three 

phases.  The first and most urgent phase was to deter the use of illegal force and lethal 

weapons, to cease public mistrust and to alleviate economic, social, political and 

administrative problems accumulated for more than six months.  The second phase was 

to bring into force the Interim Constitution in order to establish the National Legislative 

Assembly to exercise the legislative power and the Council of Ministers to exercise the 

executive power so as to restore national peace and order, public unification and justice, 

to solve economic, social, political and administrative problems and to enact urgent and 

necessity legislations.  The National Reform Council and other necessary entities shall 

be established to drive political and other reformations systematically.  The new 

Constitution laying down appropriate political system, measures for prevention and 

suppression of corruption and efficient, effective and fair measures for examination of 

the exercise of State powers shall also be drafted and completed within this phase.   All 

these missions shall be handed on to the representatives and the Council of Ministers 

under the new Constitution in the last and final phase.  For the completion of the 

restoration plan as mentioned above, regard shall be had to fundamental principles 

rather than symbolic procedure of the democratic regime of government.  In order to 

facilitate the restoration process, peaceful atmosphere and harmony shall be created and 

maintained so as to bring back public pleasure, meanwhile the unclear, inefficient and 

unfair rules and procedures which were the causes of conflict shall be reviewed in 

compliance with real public needs.  Though the completion of the restoration process as 

planned might take a period of time, but value arising therefrom would be better than 

letting the crisis went along disorderly.  Be it, therefore, commanded by the King that 

the following provisions shall be promulgated as the Interim Constitution of the 

Kingdom of Thailand until the new Constitution drafted under the provisions of this 

Constitution comes into force. 

Section 2 Thailand adopts a democratic regime of government with the King as the 

Head of State. 

The provisions of Chapter II The King of the Constitution of the Kingdom of Thailand 

B.E. 2550 (A.D. 2007) which still in force by the Notification of the National Council 

for Peace and Order No. 11/2557 dated 22nd Day of May B.E. 2557 (A.D. 2014) shall 

be continued in force as an integral part of this Constitution, but, subject to section 43 

paragraph one, anywhere in those provisions which refer to the National Assembly or 
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the President of the National Assembly shall mean the National Legislative Assembly 

or the President of the National Legislative Assembly under this Constitution, as the 

case may be.    

Section 3 Sovereign powers belong to Thai people.  The King as the Head of State shall 

exercise such powers through the National Legislative Assembly, the Council of 

Ministers and the Judiciary under the provisions of this Constitution. 

Section 4 Subject to the provisions of this Constitution, all human dignity, rights, 

liberties and equality of the people protected by the constitutional convention under a 

democratic regime of government with the King as the Head of State, and by 

international obligations bound by Thailand, shall be protected and upheld by this 

Constitution.  

Section 5 Whenever no provision under this Constitution is applicable to any case, it 

shall be done or decided in accordance with the constitutional convention under a 

democratic regime of government with the King as the Head of State, but such 

constitutional convention shall not contrary to, or inconsistent with, this Constitution. 

In the case where the question concerning the decision under paragraph one arises in the 

affairs of the National Legislative Assembly, it shall be decided by the National 

Legislative Assembly.  If the question does not arise in the affairs of the National 

Legislative Assembly, the National Council for Peace and Order, the Council of 

Ministers, the Supreme Court or the Supreme Administrative Court may request the 

Constitutional Court to make decision thereon, but the request of the Supreme Court or 

the Supreme Administrative Court shall be approved by the plenary session of the 

Supreme Court or the Supreme Administrative Court and on the matter related to the 

trial and adjudication of cases. 

Section 6 There shall be the National Legislative Assembly, consisting of not more than 

two hundred and twenty members as appointed by the King from the persons of Thai 

nationality by birth of not less than forty years of age in accordance with the 

recommendation of the National Council for Peace and Order. 

The National Legislative Assembly shall act as the House of Representatives, the Senate 

and the National Assembly. 
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Section 7 In making of recommendation for the appointment of the members of the 

National Legislative Assembly, regard shall be had to knowledge, experience and 

varieties of persons from various groups in public sector, private sector, social sector, 

academic sector, professional sector and other sectors which may be beneficial to the 

performance of duties of the National Legislative Assembly. 

Section 10 The King appoints, in accordance with the resolution of the National 

Legislative Assembly, a member of the National Legislative Assembly to be President 

of the National Legislative Assembly and not more than two members to be Vice-

Presidents of the National Legislative Assembly. 

The Head of the National Council for Peace and Order shall countersign the Royal 

Command appointing members, President and Vice-Presidents of the National 

Legislative Assembly.  

Section 11 The members of the National Legislative Assembly shall be representatives 

of Thai people and shall devote themselves to the performance of duties in good faith 

for public benefit of Thai people. 

Section 14 The King has the power to enact an Act by and with the advice and consent 

of the National Legislative Assembly. 

A bill may be introduced by not less than twenty five members of the National 

Legislative Assembly, the Council of Ministers or the National Reform Council under 

section 31 paragraph two.  A money bill shall be introduced only by the Council of 

Ministers. 

A money bill under paragraph two means a bill with the provisions dealing with the 

imposition, repeal, reduction, alteration, modification, remission or regulation of taxes 

or duties, or the allocation, receipt, custody or payment of State funds, or the transfer of 

expenditures estimates of the State, or the raising of, or guaranteeing or redemption of, 

loans or any binding of State’s properties, or currency. 

In case of doubt as to whether any bill introduced to the National Legislative Assembly 

is a money bill, the President of the National Legislative Assembly shall have the power 

to make decision thereon. 
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If a bill introduced by members of the National Legislative Assembly or the National 

Reform Council, the Council of Ministers may, before the National Legislative 

Assembly adopts the principle of that bill, draw that bill for its consideration. 

An enactment of the Organic Act shall be made in accordance with the provisions of 

this section, but an introduction thereof shall be made only by the Council of Ministers 

or the person having charge and control of the execution of such Organic Act. 

Section 15 The Prime Minister shall present the bill or Organic Law bill approved by 

the National Legislative Assembly to the King for His signature within twenty days as 

from the date of receiving such bill from the National Legislative Assembly and the bill 

shall come into force as an Act or Organic Act upon its publication in the Government 

Gazette. 

If the King refuses His assent to the bill or Organic Law bill either returns it to the 

National Legislative Assembly or does not return it within ninety days, the National 

Legislative Assembly must reconsider such bill.  If the National Legislative Assembly 

resolves to reaffirm the bill by the votes of not less than two-thirds of the total number 

of existing members, the Prime Minister shall present such bill to the King for His 

signature once again.  If the King does not sign and return the bill within thirty days, the 

prime Minister shall cause the bill to be promulgated as an Act or Organic Act in the 

Government Gazette as if the King had signed it. 

Section 19 The King appoints the Prime Minister in accordance with the resolution of 

the National Legislative Assembly and not more than thirty-five other Ministers as 

recommended by the Prime Minister to constitute the Council of Ministers having the 

duties to carry out the administration of State affairs, to conduct reformation in all 

aspects and to strengthen unification and harmonization of Thai people. 

Before taking office, a Minister must make a solemn declaration before the King in the 

following words: “I, (name of the declarer), do solemnly declare that I shall be loyal to 

the King and shall faithfully perform my duties in the interests of the country and of the 

people.  I shall also uphold and observe the Constitution of the Kingdom of Thailand in 

every respect.” 

The King has the prerogative to remove the Prime Minister from office in accordance 

with the recommendation of the President of the National Legislative Assembly made 

by the resolution of the National Legislative Assembly as introduced by the National 
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Council for Peace and Order, and to remove the Minister in accordance with the 

recommendation of the Prime Minister. 

The Royal Command appointing and removing the Prime Minster shall be 

countersigned by the President of the National Legislative Assembly. 

The Prime Minister and Minister shall have the right to attend, and to give statements of 

fact or opinions to, the sitting of the National Legislative Assembly or the National 

Reform Council, but having no right to vote.  In this case, the provisions on privilege 

under section 17 shall apply to the giving of statements of fact or opinions of the Prime 

Minister and Minister under this section mutatis mutandis.  

Section 20 The Prime Minister and Minister shall have the qualifications and not being 

under the prohibitions as follows: 

 (1) being of Thai nationality by birth; 

 (2) being of not less than forty years of age; 

 (3) having graduated with not lower than a Bachelor’s degree or its equivalent; 

 (4) not being or having been a member of a political party within three years prior to 

the date of appointment, and not being under the prohibitions under section 8; 

 (5) not being a member of the National Legislative Assembly, the National Reform 

Council, the Constitution Drafting Committee or local assembly or local 

administrator; 

 (6) not being a judge of the Constitutional Court, a judge of any Court, a State 

Attorney, a commissioner of the Election Commission, an Ombudsman, a 

commissioner of the National Counter Corruption Commission, a commissioner of 

the State Audit Commission, the Auditor-General or a member of the Human Rights 

Commission. 

The Prime Ministership or the Ministership terminates upon disqualifications or being 

under the prohibitions under paragraph one or upon the provisions of section 9 (1) or 

(2). 

Section 21 In case of emergency and necessary urgency in order to maintain national 

security, public safety, national economic security or to avert public calamity or there is 
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necessary to have a law on taxes, duties or currency which requires an urgent and 

confidential deliberation, the King has the prerogative to issue an Emergency Decree 

which shall have the force as an Act. 

When the Emergency Decree comes into force, the Council of Ministers shall introduce 

such Emergency Decree to the National Legislative Assembly without delay.  If the 

National Legislative Assembly approves such Emergency Decree, it shall continue to 

have the force as an Act.  In case of disapproval, such Emergency Decree shall lapse.  In 

this case, the lapsed Emergency Decree shall not affect any act done through the period 

of its enforcement.  If the lapsed Emergency Decree has the effect of amending or 

repealing any provision of any Act, the provision that in force before the amendment or 

repeal shall continue to be in force as from the day such Emergency Decree had lapsed. 

An approval or disapproval of the Emergency Decree shall be published in the 

Government Gazette.  In case of disapproval, it shall be effective as from the date of its 

publication in the Government Gazette. 

Section 22 The King has the prerogative to issue a Royal Decree which is not contrary 

to the law, the prerogative to grant a pardon and other prerogatives in accordance with 

the constitutional convention under a democratic regime of government with the King 

as the Head of State. 

Section 23 The King has the prerogative to conclude a peace treaty, armistice and other 

treaties with other States or international organizations. 

A treaty which provides for a change of the territories of Thailand or the external 

territories that Thailand has sovereign rights or jurisdiction thereon under any treaty or 

an international law, or requires an enactment of an Act for its implementation or has 

wide scale effects on economic or social security of the country, shall be approved by 

the National Legislative Assembly.  In this case, the National Legislative Assembly 

shall complete its deliberation within sixty days as from the date of receipt of such 

matter.  

The treaty with wide scale effects on economic or social security of the country under 

paragraph two means a treaty related to free trade or customs cooperation area, to the 

use of natural resources, to waive the rights in any natural resources of the country, 

wholly or partly, or other matters as prescribed by law. 
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If there is in doubt whether any treaty is a treaty under paragraph two or paragraph 

three, the Council of Ministers may request the Constitutional Court to make a decision 

thereon.  In this case, the Constitutional Court shall have a decision within thirty days as 

from the date of receipt of the request. 

Section 26 Judges are independent in the trial and adjudication of cases in the name of 

the King in accordance with the Constitution and laws. 

Section 27 There shall establish the National Reform Council to study and provide 

recommendation for reform in the following fields: 

(1) politics; 

(2) administration of State affairs; 

(3) laws and judicial procedure; 

(4) local administration; 

(5) education; 

(6) economy; 

(7) energy; 

(8) public health and environment; 

(9) mass communication; 

(10) social; 

(11) others, 

With a view to setting up of a democratic regime of government with the King as the 

Head of State which is suitable for Thai context, establishing the trustworthy and fair 

election system, establishing the efficient mechanism for prevention and suppression of 

corruption, eliminating economic and social inequality for sustainable development, 

enabling State mechanism to provide public services thoroughly, efficiently and 

effectively, and strengthening law enforcement rigorously and fairly. 

Section 28 The National Reform Council consisting of not more than two hundred and 

fifty members as appointed by the King from the persons of Thai nationality by birth 

with not less than thirty-five years of age in accordance with the recommendation of the 

National Council for Peace and Order. 

The King appoints, in accordance with the resolution of the National Reform Council, a 

member of the National Reform Council to be the Chairperson of the National Reform 
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Council and not more than two members of the National Reform Council to be the 

Vice-Chairpersons of the National Reform Council. 

The Head of the National Council for Peace and Order shall countersign the Royal 

Command appointing members of the National Reform Council, the Chairperson and 

the Vice-Chairpersons of the National Reform Council. 

Section 30 The National Council for Peace and Order shall select the persons to be 

appointed as members of the National Reform Council in accordance with the following 

rules:  

(1) there shall establish the Selective Committee for each field of reform under section 

27 to nominate the qualified persons in each field, and there shall establish the 

Provincial Selective Committee in each province to nominate the qualified persons 

whom domiciled in each province; 

(2) the Selective Committee for each field of reform shall be appointed by the National 

Council for Peace and Order from the persons having apparent knowledge and 

experience and being generally accepted persons in each field; 

(3) the Selective Committee shall propose the list of the nominees whom having 

qualifications under section 28 and not being under the prohibitions under section 29 

and having apparent knowledge and experience in each field to the National Council for 

Peace and Order.  In this case, no member of the Selective Committee shall be 

nominated; 

(4) in the nomination under (3), regard shall be had to varieties of persons from each 

group of persons in public sector, private sector, social sector, academic sector, 

professional sector and other sectors which shall be beneficial to the performance of 

duties of the National Reform Council, apportion of persons from each province, gender 

opportunity and equality of the nominees and the conferment of the socially 

underprivileged persons; 

(5) the Provincial Selective Committee shall consist of the members as prescribed by 

the Royal Decree; 

(6) the Nation Council for Peace and Order shall select not more than two hundred and 

fifty persons to be appointed as members of the National Reform Council from the list 

of nominees proposed by the Selective Committees under (1).  In this number, one 
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nominee nominated by each Provincial Selective Committee shall be selected. The 

number of members of each Selective Committee, the selection procedure and period of 

selection, the number of the nominees and other necessary matters shall be prescribed 

by the Royal Decree. 

Section 31 The National Reform Council shall have the powers and duties as follows: 

(1) to study, analyze and propose the guideline and proposal for the reform of any field 

under section 27 to the National Legislative Assembly, the Council of Ministers, the 

National Council for Peace and Order and other related agencies; 

(2) to give advice or recommendation to the Constitution Drafting Committee for the 

purpose of Constitution drafting; 

(3) to deliberate and approve the Draft Constitution proposed by the Constitution 

Drafting Committee. 

For the purpose of (1), if the National Reform Council is of opinion that it is necessary 

to have an Act or Organic Act comes into force, it shall prepare and introduce that bill 

to the National Legislative Council for deliberation.  If it is a money bill or Organic 

Law bill, it shall be submitted to the Council of Ministers. 

The National Reform Council shall give advice or recommendation under (2) to the 

Constitution Drafting Committee within sixty days as from the date of its first meeting. 

The provisions of section 13 and section 18 shall apply to the performance of duties of 

the National Reform Council mutatis mutandis. 

Section 32 There shall establish the Constitution Drafting Committee to prepare the 

Draft Constitution, consisting of thirty-six members appointed by the Chairperson of the 

National Reform Council from the following persons: 

(1) the Chairperson of the Committee as proposed by the National Council for Peace 

and Order;  

(2) twenty persons as proposed by the National Reform Council; 

(3) persons as proposed by the National Legislative Assembly, the Council of Ministers 

and the National Council for Peace and Order, five persons each.  
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An appointment of the Constitution Drafting Committee under paragraph one shall 

complete within fifteen days as from the date of the first meeting of the National 

Reform Council. 

 If a member of the Constitution Drafting Committee vacates office by whatever reason, 

the remaining members shall continue their duties.  In this case, it shall be deemed that 

the Constitution Drafting Committee consists of the remaining members, but the 

Chairperson of the National Reform Council shall, in accordance with the rules as 

prescribed in paragraph one, appoint a new member of the Constitution Drafting 

Committee to fulfil the vacancy within fifteen days as from the date the member of the 

Constitution Drafting Committee vacates office. 

 The provisions of section 18 shall apply to the performance of duties of the 

Constitution Drafting Committee mutatis mutandis. 

Section 34 The Constitution Drafting Committee shall propose the Draft Constitution to 

the National Reform Council for deliberation within one hundred and twenty days as 

from the date of receipt of the advice or recommendation of the National Reform 

Council under section 31 (2). 

The Constitution Drafting Committee shall, in preparing the draft Constitution, take the 

advice or recommendation of the National Legislative Assembly, the Council of 

Ministers, the National Council for Peace and Order and comments of the public and 

related agencies into its deliberation. 

Section 35 The draft Constitution shall cover the following matters: 

(1) the principle of being one and indivisible Kingdom; 

(2) the democratic regime of government with the King as the Head of State which is 

suitable for Thai context; 

(3) the efficient mechanism for prevention, examination and suppression of corruption 

in both public and private sectors, including mechanism to guarantee that State powers 

shall be exercised only for national interest and public benefit; 

(4) the efficient mechanism for prevention of a person whom ordered by a judgement or 

any legal order that he commits any corruption or undermines the trustworthiness or 

fairness of an election from holding any political position stringently; 
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(5) the efficient mechanism which enabling State officials; especially a person holding 

political position, and political party to perform their duties or activities independently 

and without illegal manipulation or mastermind of any person or group of persons; 

(6) the efficient mechanism for strengthening the Rule of Law and enhancing good 

moral, ethics and governance in all sectors and levels; 

(7) the efficient mechanism for restructuring and driving economic and social system 

for inclusive and sustainable growth and preventing populism administration which may 

damage national economic system and the public in the long run; 

(8) the efficient mechanism for accountable spending of State fund which shall be in 

response of public needs and compliance with financial status of the country, and the 

efficient mechanism for audit and disclosure of the spending of State fund; 

(9) the efficient mechanism for prevention of the fundamental principle to be laid down 

by the new Constitution; 

(10) the mechanism which is necessary for further implementation for the completion of 

reform. 

The Constitution Drafting Committee shall deliberate the necessity and worthiness of 

the Constitutional Organs of, and other organizations to be established by the provisions 

of, the new Constitution.  In case of necessity, measures to ensure the efficient and 

effective performance of each organization shall be addressed. 

Section 37 The Constitution Drafting Committee shall deliberate the proposal for 

amendment of the Draft Constitution within sixty days as from the expiration of the 

submission period under section 36 paragraph two.  In this case, the Constitution 

Drafting Committee may make an amendment to the Draft Constitution as appropriated. 

The amended Draft of the Constitution made under paragraph one shall be introduced to 

the National Reform Council for its approval or disapproval, and the National Reform 

Council shall have the aforesaid resolution within fifteen days as from the date of 

receipt of the Draft of the Constitution from the Constitution Drafting Committee.  In 

this case, the National Reform Council is unable to make any amendment to the Draft of 

the Constitution; provided that an unnecessary mistake has been found and the 

Constitution Drafting Committee agrees upon or the Constitution Drafting Committee is 
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of opinion that it is necessary to make such amendment for the completion of the Draft 

of the Constitution. 

If the National Reform Council approves the Draft of the Constitution under paragraph 

two, the Chairperson of the National Reform Council shall present the Draft of the 

Constitution to the King for His signature within thirty days as from the date the 

approval has been made.  When His signature has been given, the Draft of the 

Constitution shall come into force as the Constitution upon its publication in the 

Government Gazette.  The Chairperson of the National Reform Council shall 

countersign His Royal Command. 

In the case where the King refuses His assent to the Draft of the Constitution and either 

returns it to the National Reform Council or does not return it within ninety days, the 

Draft of the Constitution shall lapse. 

Section 42 The National Council for Peace and Order under the Notification of the 

National Council for Peace and Order No. 6/2557 dated 22nd Day of May B.E. 2557 

(A.D. 2014) shall be the National Council for Peace and Order to exercise the powers 

and duties under this Constitution. 

In case of necessity for the benefit of the performance of duties, the Head of the 

National Council for Peace and Order may change or add a person holding position in 

the National Council for Peace and Order, but the total number of members shall not 

exceed fifteen members.  In this case, the Head of the National Council for Peace and 

Order may order any agency to be secretariat unit of the National Council for Peace and 

Order as appropriate. 

If the National Council for Peace and Order is of opinion that the Council of Ministers 

should perform any matter under its powers and duties under section 19, the National 

Council for Peace and Order shall inform the Council of Ministers to proceed therewith. 

If it is appropriate, the Head of the National Council for Peace and Order or the Prime 

Minister may ask for joint sitting between the National Council for Peace and Order and 

the Council of Ministers so as to consider or solve any problem related to the 

maintenance of peace and order or national security or to consider any other matter from 

time to time. 
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Section 44 In the case where the Head of the National Council for Peace and Order is of 

opinion that it is necessary for the benefit of reform in any field and to strengthen public 

unity and harmony, or for the prevention, disruption or suppression of any act which 

undermines public peace and order or national security, the Monarchy, national 

economics or administration of State affairs, whether that act emerges inside or outside 

the Kingdom, the Head of the National Council for Peace and Order shall have the 

powers to make any order to disrupt or suppress regardless of the legislative, executive 

or judicial force of that order.  In this case, that order, act or any performance in 

accordance with that order is deemed to be legal, constitutional and conclusive, and it 

shall be reported to the National Legislative Assembly and the Prime Minister without 

delay. 

 

Source:  

Unofficial translation by the Constitution Drafting Commission, Constituent Assembly 

(Secretariat of the House of Representatives) Thailand 
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Minutes of the Sitting of the House of Representatives No. 32/2475, Friday 28 October 

B.E. 2475 (A.D. 1932) 
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Minutes of the Sitting of the House of Representatives No. 10/2476 (Ordinary), Session 

2, Thursday 1 February B.E. 2476 (A.D. 1933) 

Minutes of the Sitting of the House of Representatives No. 12/2476 (Ordinary), Session 

2, Thursday 8 February B.E. 2476 (A.D. 1933) 

Minutes of the Sitting of the House of Representatives No. 14/2476 (Ordinary), Session 

2, Thursday 15 February B.E. 2476 (A.D. 1933) 

Minutes of the Sitting of the House of Representatives No. 2/2477 (Extraordinary) 

Session 1, Set 1, Saturday 4th August B.E. 2477 (A.D. 1934) 

Minutes of the Sitting of the House of Representatives No. 7/2486 (Extraordinary) 

Session 2, Set 3, Saturday 9th December B.E. 2486 (A.D. 1943) 

Note on the Committee of Khana Ratsadon on 18 August B.E. 2475 (A.D. 1932) 

Bill of the Estate and Inheritance Tax B.E… Council of State, B.E. 2477 (A.D. 1934), 

Completed Subject No. 10/2477 

Note on the office of the Council of State, B.E. 2479 (A.D. 1936) Council of State, 

Completed Subject No. 31/2479 

Bill of Abolishing the Estate and Inheritance Tax B.E. 2486 (A.D. 1943) Council of 

State No. 258/2486 

Royal Decree No. 11 B.E. 2502 B.E. 2502 (A.D. 1959)  

 

Other Jurisdictions 

Primary Laws 

Capital Acquisitions Tax Consolidation Act 2003 (Republic of Ireland)  

Financial Act 1986 (UK) 

Inheritance Tax Act 1984 (UK) 

Inland Revenue Code (US) 

Treasury regulations (US) 

Tribunals, Courts and Enforcement Act 2007 (UK) 

Secondary Laws and Legal Documents 

H.R. Rep. No. 1380, 94th Cong., 2d Sess. 15 (1976), reprinted in 1976 U.S.C.C.A.N. 

3356, 3369; S. Rep. 94-938 Part II, 94th  Cong., 2d Sess. 13 (1976), reprinted in 1976 

U.S.C.C.A.N. 4030, 4039 (US) 

H.R. Rep. No. 1380, 94
t
 Cong., 2d Sess. 3, 21 (1976) (US) 

House of Commons, Deb 13 April 1981, vol 3 cc35-112 (UK) 

Joint Committee on Taxation, 94th Cong., 2d Sess., General Explanation of Tax Reform 

Act of 1976, 537 (1976) (US) 
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S. Rep. No. 665, 72d Cong., 1st Sess. (1931)(1939-1 CB (pt. 2) 496, 524) (US) 

Senate Finance Committee, S, Rep. No. 97-144, Economic Recovery Tax Act of 1981, 

97th Cong., 1st Sess. 127 (1981) (US) 

 


