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Abstract: The thesis examines the effectiveness of acquis communautaire on anti-discrimination with a focus on the Roma minority in the EU accession state - Hungary. Therefore, it critically evaluates the European Union’s (EU) competence in terms of monitoring and enforcement of relevant legislation, such as the Race Equality Directive 2000/43/EC (RED), which is central to the research question.  The thesis argues that the EU needs to demonstrate a firmer grip on this issue along with a consistent application of its legislation including the RED under the acquis communautaire in order to have a visible impact on the ground.  The scenario is compounded by the implementation and enforcement mechanisms of Hungary despite having an elaborate legal and policy framework for minority protection.  The doubt on the ‘political will’ of both the EU and Hungary emerged repeatedly throughout the thesis, which signifies the relative weight of the topic. An empirical study conducted through expert interviews in Hungary supplemented the existing data and enabled to identify the ‘causal factors’ behind the implementation and enforcement issues of policy and legislation under the auspices of the RED.  The thesis concludes that legislation will prove to be impracticable; unless and until societal dialogue can be established, especially between the minority and the majority at a local level.  Thus, there is scope for making recommendations in line with the identified ‘causal factors’ from interdisciplinary perspectives in the context of the competences of both the EU and Hungary. 
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Chapter 1 - Introduction and Framework

1.1 Scope and subject matter

The research demonstrates a new and in-depth understanding of the implementation and enforcement of the Race Equality Directive (RED) through suggesting that legislation is not the primary tool in the process.  Specific attention must be paid on ‘trust building’ between the Roma and the concerned stakeholders while designing and implementing the legislation and policy.  Therefore, the issue needs an interdisciplinary approach towards its solution which has been disregarded by the current literature.  The research focuses on Hungary due to its geographic location by having seven neighbours amongst European countries. Some of them are already members of the EU, one is a recent member and one is likely to accede soon. This phenomenon may result in having different expectations regarding accession.  Hungary is also a founding member of the so-called ‘Visegrad Group’ together with Poland, Slovakia and the Czech Republic with an aim to create a regional alliance to promote political stability, economic growth and prosperity through strengthening social and economic cooperation. However, despite the ‘conditionality’ to acquis communautaire, Hungary’s commitment to EU fundamental values including implementation of democracy, minority rights particularly the Roma (although similar situations exist in other accession States that have joined the EU since 2000 such as the Czech Republic.[footnoteRef:1] ) and rule of Law in the European Union (EU)[footnoteRef:2] has been questioned by the EU political elites. A proposal has been made of Hungary being suspended or even expelled from the EU[footnoteRef:3], while citing the Government’s treatment of refugees, independence of the judiciary and freedom of press issues.[footnoteRef:4]  Interestingly Hungary has been proactive in the area of legislation and policy making for a considerable period of time.  fIn the 19th century, Hungary was amongst the first States in Europe to elaborate a coherent legal framework for minority protection reflecting the EU’s stance on the Roma minority.  Following the establishment of Austria-Hungary, the Hungarian Parliament adopted the Act on Nationalities in 1868.  It was the first law in Europe which offered cultural autonomy for minorities, codified the rights of ethnic groups, contained judicial guarantees and it departed from the principle of collective rights.[footnoteRef:5]  For some groups of people, their identity as an individual can be inseparably connected to the community to which that individual belongs.  Therefore, they ask for protection of their collective rights as a group.   It can be argued that Hungary could be seen as a role model for the other accession states, especially when Hungary was placed at the top of the ‘Best practice’ list among new MS having a significant number of Roma populations.[footnoteRef:6]  Unfortunately, the law was not consistently implemented.   In fact, the territorial settlement after the First World War previously raised awareness in Hungarian politics on minority issues.[footnoteRef:7] [1:  The ERRC, Five more years of segregation-segregated education for Roma in the Czech Republic (2012).]  [2: B Bugaric, ‘Protecting Democracy and the Rule of Law in the European Union, the Hungarian challenge’[2014] LEQS Paper No.  79; A Wiktorek and M Otarashvili, 'Can the EU Rescue Democracy in Hungary?’ (2013) Foreign Policy Research Institute <http://www.fpri.org/articles/2013/07/can-eu-rescue-democracy-hungary> accessed 11 Sept 2013]  [3:  It is notable that there is no procedure for expelling a MS of the EU]  [4: ‘Exclude Hungary from EU, says Luxembour’s Asselborn’, published 13 September 2016 http://www.bbc.co.uk/nes/worldeurope-37347352 (accessed 10 November 2016)]  [5:  S Pascu, A History of Transylvania 239 (Dorset Press 1990)]  [6:  A D Boghossian, Implementing the EU Race Equality Directive, August 132, Equal Opportunities Review (2004)]  [7:  B Vizi, Hungary-A model with lasting problems-Minority Rights in Central and Eastern Europe (Taylor & Francis 2009) 119-121] 


The word ‘Roma’ originates from the word ‘Rom’ meaning ‘human being’.[footnoteRef:8]  They are the largest minority in the EU following the 2004 and 2007 EU enlargement,[footnoteRef:9] and also comprise the largest minority in Hungary.  Hungary’s Roma population is spread throughout the country, nevertheless the Roma are typically concentrated in economically depressed communities, particularly in north eastern Hungary.[footnoteRef:10]  In contrast to the 12 other minorities, the Roma do not have a ‘native land’, from where they can get financial and intellectual help.[footnoteRef:11] The first Roma groups reached Hungary from the East in the 14th and 15th centuries fleeing the conquering Turks in the Balkans.  The historical literature of Hungary identifies the Roma for the first time in a document in 1416 in the municipal accounts book of Brasso (now in Romania) as taxpayers.[footnoteRef:12] Their ‘native land’ as testified by numerous documents dated 1422-1590, a period during which their Indian roots were gradually obscured by the legends of Egyptian origins.  With their arrival came attempts from the local populations to categorise the newcomers with diverse names.  For example, in Greece they were known as ‘Atsinganos’, in Bulgaria and Romania as ‘Tsigan’, in Hungary as ‘Cigany’.  It was not until the late eighteenth century that a comparative study carried out in Hungary of Roma terminology and of Indian languages, made it possible to confirm that they are originally from India.[footnoteRef:13]  By 12th century Roma were present in modern day Turkey and by 15th century in the Balkans.  Between the 15th and 17th centuries during the wars fought against the Turkish conquerors, the Roma played a considerable role in Hungarian society by constant military preparation, weapon production, maintenance and craftsmanship.[footnoteRef:14] For similar reasons, some Roma groups were granted freedom and privileges, first under King Sigismund (1387-1437) and King Matthias (1458-1490) right up to the beginning of the 18th century.  In 1552 Ferdinand I issued a document recognising the service of the Roma since ancient times.  From the end of the 17th century when the Turks were driven out of Hungary, activities such as farming, animal breeding, and crafts were carried out by the Roma population.  The accounts record in Brasso dating from the 16th century suggest that the Roma performed tasks including repairing the city’s gates and bridges, as well as manufacturing arms and cannons.  There was a demand for the labour of Roma and their taxes in counties such as Szeben, Kolozsvar and Des.[footnoteRef:15] However, Maria Theresa (1740-1780) and Joseph II (1780-1790) dealt with the Roma question with ‘enlightened absolutism’ which was a mixture of rewards such as residency and trade permits; and punishments such as prohibition of a migratory lifestyle, a ban on the use of Roma language and Roma names and on wearing ethnic clothing, keeping horses, travelling and creating music and forced adoption of Roma children by non-Roma families.[footnoteRef:16] After the 1950s the Roma began settling down, leaving behind their nomadic way of life.   On the 5 Oct 1956, the Communist regime issued a decree on including the Roma in Hungary in labour activities resulting in their active participation in heavy industries[footnoteRef:17] where limited skills and qualifications were required.[footnoteRef:18]  It is notable that as a result of some policies in the 17th century as noted above, a vast majority of the Roma population gave up and even forgot their native language.  This led to the development in the 19th and early 20th centuries of division in Hungary's Roma population, such as the 'Romungro' (Hungarian Roma).  They consist of approximately 70 percent of Hungary’s Roma population who speak in Hungarian, distinguishing themselves from the rest.[footnoteRef:19] It should also be noted that the Roma in Hungary are not one homogenous group, since some of them also identify themselves as belonging to Vlach or Beash[footnoteRef:20].  Nevertheless, the large majority of Roma from all three groups speak Hungarian fluently and for many Roma, Hungarian is their first language.[footnoteRef:21]  [8:  Z Jovanovic, Director, Open society Initiative <http://www.opensocietyfoundations.org/explainers/roma-and-open-society> accessed 25 September 2013
]  [9:  P Vermeersch, The Romani Movement, Minority Politics and Ethnic Mobilisation in Contemporary Central Europe (Berghahn Books, New York & Oxford 2006) 61]  [10:  National Democratic Institute, The Hungarian Minority Self-Government System as a Means of Increasing Romani Political Participation (Assessment Report, September/October 2006)]  [11:   E Kallai, Role of the Ombudsman in the system for promoting and protecting national minority rights (Hungarian Parliamentary Commissioner for the Rights of National and Ethnic Minorities)]  [12:  I Kemeny, ‘History of Roma in Hungary’ <http://www.kemenyistvan.hu/images/pdf/HISTORY%20OF%20ROMA%20IN%20HUNGARYCigany_egyeb_2.pdf> accessed 10 January 2016]  [13:  J Liegeois and N Gheorghe, ‘Roma/Gypsies: A European Minority’ [1995]  95(3) Minority Rights Group International Report 5-13]  [14:  I Kemeny, ‘History of Roma in Hungary’ <http://www.kemenyistvan.hu/images/pdf/HISTORY%20OF%20ROMA%20IN%20HUNGARYCigany_egyeb_2.pdf> accessed 10 January 2016]  [15:  ibid]  [16:  ibid]  [17:  E Marushiakova and V Popov, ‘State policies under Communism’<http://romafacts.uni-graz.at/index.php/history/prolonged-discrimination-struggle-for-human-rights/state-policies-under-communism> accessed 10 January 2016]  [18:  M Stewart, ‘Communist Roma Policy 1945-1989 as seen through the Hungarian case’ in W Guy (ed), Between Past and Future: The Roma of Central and Eastern Europe (University of Hertfordshire Press 2001) ]  [19:  Ministry of Foreign Affairs, Budapest, Hungary  (2004) <www.kum.hu> (which later became www.kormany.hu) accessed 26 September 2013]  [20:  Vlach speaks Roma language and Beas speaks Romanian dialect]  [21:  Romlex- Romani dialects <http://romani.kfunigraz.ac.at/romlex/dialects.xml> accessed 5 January 2016] 


During the German occupation from 1941 to 1942, tens of thousands of Roma were subjected to violence and deported from Hungary to Nazi concentration camps.[footnoteRef:22] The Holy Roman Empire also accused them of being spies.[footnoteRef:23]  During the late 1940s, throughout the 1950s and 1960s, voluntary or involuntary integration processes were accelerated during the Communist era, when the primary goals of the administrators were assimilation of the Roma community in the Communist system.[footnoteRef:24]  This intended ‘integration’ was achieved to some extent through providing them with low-skilled employment.  However, this resulted in placing them in the lowest socio-economic position in society and eventually ending their nomadic way of living which was seen as an impediment to this integration.  The other impediment was Roma ‘culture and identity’[footnoteRef:25] and over time the idea of integration became naturally desirable to Roma seeing a prospect of escaping from poverty, lower class status and blatant discrimination.[footnoteRef:26]  This can be observed in case of the origin of many Muslims in the region today as descendants of indigenous peoples who converted to Islam to get a better deal from the Ottomans and some Germans in imperial Hungary who changed their identity for the same purpose in the face of ‘Magyarisation’.[footnoteRef:27] This brings into focus the issue of whether the above-noted ‘voluntary’ integration by the Roma is ‘voluntary’ in its true meaning.  While the Communist State was trying to design policies to reduce the ‘differences’ of this particular group, it became even more crucial to first pay more attention to recognising their particular characteristics, resulting in giving inherent recognition to the ‘differences’.  In addition, political considerations such as increasing international attention influenced policies such as the Helsinki Agreement in 1975[footnoteRef:28] and the international Romani movement[footnoteRef:29].  This contributed to the formal recognition of Roma identity[footnoteRef:30] and resulted in the Communist authorities in Hungary embarking upon a policy of supporting Roma culture which was quite exceptional in Central and Eastern Europe (CEE) in the 1970s and 1980s.[footnoteRef:31]  In spite of this, the Roma have been excluded from the wider economy which means that material deprivation and poverty are predominant.[footnoteRef:32] These Roma are unemployed and exploited in the labour market with low-paid, insecure and unskilled jobs.  To balance this economic injustice, a ‘politics of redistribution’ is needed which would ascertain that these individuals are protected by the State and have the opportunity to pursue meaningful employment in the same way as the non-Roma population do.  Furthermore, the Roma suffer cultural injustices due to the negative ascription of Roma ethnicity by mainstream society.[footnoteRef:33] This is manifested in anti-Roma rhetoric supported by the political elite in countries including Italy[footnoteRef:34] and Hungary.[footnoteRef:35] [22:  M Stewart, ‘Communist Roma Policy 1945-1989 as seen through the Hungarian case’ in W Guy (ed), Between Past and Future: The Roma of Central and Eastern Europe (University of Hertfordshire Press 2001) 
]  [23: I Kemeny, ‘History of Roma in Hungary’ <http://www.kemenyistvan.hu/images/pdf/HISTORY%20OF%20ROMA%20IN%20HUNGARYCigany_egyeb_2.pdf> accessed 10 January 2016]  [24:  M Stewart, ‘Communist Roma Policy 1945-1989 as seen through the Hungarian case’ in W Guy (ed), Between Past and Future: The Roma of Central and Eastern Europe (University of Hertfordshire Press 2001) ]  [25:  ibid, 2001]  [26:  I Pogany, ‘Minority Rights and the Roma of Central and Eastern Europe’ [2006] 6 (1) Human Rights Law Review1]  [27:   F W Carter and D Turnock, ‘Ethnicity in Eastern Europe: Historical legacies and prospects for cohesion’ [2000] 50 Geo Journal 109–125]  [28:  For details see < http://www.osce.org/mc/39501> accessed 27 March 2016]  [29:  The Romani Movement: what shape, what direction? <http://www.errc.org/article/the-romani-movement-what-shape-what-direction/1292> accessed 27 March 2016]  [30:  M Kovats , ‘The political significance of the first National Gypsy Minority Self-government in Hungary’ [2000] 6 (3) Contemporary Politics 247-262]  [31:   <http://www.minorityrights.org/5800/hungary/roma.html> accessed 22 Nov 2012]  [32:  D Ringold, M A Orenstein and E Wilkens, Roma in an Expanding Europe: Breaking the Poverty Cycle (Washington DC: International Bank for Reconstruction and Development, 2005)]  [33:  A McGarry, Who Speaks for Roma? Political Representation of a Transnational Minority Community (London: Continuum 2010)]  [34:  Fundamental Rights Agency, Incident Report: Violent Attacks Against Roma in the Ponticelli District of Naples, Italy (Vienna: EUFRA 2008)]  [35:  Hungarian Helsinki Committee, Rights Groups Denounce Anti-Romani Statements by the Ombudsman (Budapest, 2009)] 


States wishing to join the EU had to meet the Copenhagen criteria[footnoteRef:36] and then transpose the EU’s acquis into their domestic law with no opt-out provisions.  Indeed, there was very little left open to negotiation beyond the odd temporary transitional arrangement (derogation).  Nonetheless, the EU’s power was limited to particular points in the accession process and varied significantly across policy areas.[footnoteRef:37]  The ‘Copenhagen criteria’ include ‘respect for and protection of minorities’ in the criterion for ‘democracy’ that is the ‘conditionality to acquis’ for membership in the EU.  Thus, the EU imposed ‘conditionality to anti-discrimination acquis and repeatedly spelled out the requirement of its adherence on the applicant States such as Hungary. As a result, these States were subjected to implementing the RED which was issued by the EU on 29 June 2000 aimed at combating discrimination based on ethnic origin in the economic and social spheres.[footnoteRef:38] The Directive was adopted under (then) Article 13 of the EC Treaty (now Article 19 TFEU), newly adopted under the Amsterdam Treaty, which enabled the Community through a unanimous vote of the Council, to pass legislation to combat discrimination based on racial or ethnic origin amongst other grounds.  Many commentators view the RED, along with the other equality directives as constituting the ‘second generation’ of EU anti-discrimination law in terms of the juridical models and techniques employed within the legislation.[footnoteRef:39] This resulted in all the new MS adopting anti-discrimination laws and creating independent administrations, judiciary, competition regulators and other key institutions[footnoteRef:40] and yet the Roma remain on the margins of society[footnoteRef:41] with an ever-widening socio-economic gap between them and the majority non-Roma populations.  The immediate effects of this phenomenon include social unrest, mass migration, ever-increasing levels of anti-Roma rhetoric and deep structural social exclusion.[footnoteRef:42]  Thus, the implementation and enforcement of the RED remains questionable.  It is notable that the full participation of the Roma into the Labour Market through equal access to mainstream education is crucial as a first or prior step in order to substantially redress economic inequality and injustices that have been encountered by the Roma for centuries. [36:  The Treaty on European Union sets out the conditions (Article 49) and principles (Article 6(1)) to which any country wishing to become an EU member must conform. Certain criteria must be met for admission, which are known as the Copenhagen criteria were established by the Copenhagen European Council in 1993 and strengthened by the Madrid European Council in 1995.  They are: stability of institutions guaranteeing democracy, the rule of law, human rights and respect for and protection of minorities; a functioning market economy and the ability to cope with competitive pressure and market forces within the EU; ability to take on the obligations of membership, including the capacity to effectively implement the rules, standards and policies that make up the body of EU law (the 'acquis'), and adherence to the aims of political, economic and monetary union < http://eur-lex.europa.eu/summary/glossary/accession_criteria_copenhague.html>accessed 27 March 2016]  [37:  M Vachudova, Europe Undivided: Democracy, Leverage, and Integration after Communism (Oxford University Press 2005)]  [38:  A L Dimitrova, ‘The new member states after the EU aftermath’ [2010] 17 (1) Journal of European Public Policy 137-148, 140; <http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:l33114>accessed 27 March 2016]  [39:  L Mason, The Hollow Legal Shell of European Race Discrimination Policy: The EC Race Directive (2010) 53 American Behavioral Scientist 1731 <http://abs.sagepub.com/content/53/12/1731> accessed 2 March 2012.  It is notable that the ‘first generation’ of EU anti-discrimination law was based on gender equality.]  [40:  A L Dimitrova, ‘The new member states after the EU aftermath’ [2010] 17 (1) Journal of European Public Policy 137-148, 141]  [41:  A McGarry, ‘The dilemma of the European Union's Roma policy’ [2012] Critical Social Policy, originally published online 6 December 2011 <http://csp.sagepub.com/content/32/1/126>
]  [42:  European Roma Policy Coalition (ERPC), Towards a European Policy on Roma Inclusion  (Brussels, 2009) ] 


The concept of ‘Equality’ within the EU arises in different ways and contexts including equality based on gender, disability and race. Hence, various legislative and policy measures lay down framework for combating discrimination such as the RED, which has strengthened protection from race discrimination and promotes equality in the EU.  It is part of a broader range of anti-discrimination and measures within the EU.[footnoteRef:43]  It is notable that historically the EU was at the forefront of gender equality, for example, Article 119 Treaty of Rome on equal pay for equal work.[footnoteRef:44]  ‘Equality’ means ‘uniformity’[footnoteRef:45] and may involve the following characteristics:[footnoteRef:46] [43:  FRA, ‘The Racial Equality Directive: application and challenges’ (2011) http://fra.europa.eu/sites/default/files/fra_uploads/1916-FRA-RED-synthesis-report_EN.pdf accessed 8 January 2017]  [44:  N Burrows, ‘Equal pay for work of equal value’,< http://www.era-comm.eu/oldoku/SNLLaw/05_Equal_Pay/2011_04_Burrows_EN.pdf> accessed 1 February 2017 ]  [45: P Westen, ‘The empty idea of equality’ (1982)  95(3) Harvard Law Review 537  <http://heinonline.org> accessed  2 Jan 2012]  [46:  Quoted from the presentation of Prof. Mustafa Ozbilgin at the seminar on ‘Politics and equality, diversity and inclusion at work, 23 October 2012, Brunel University London
] 



Additionally ‘Equal standard’ involves opportunities and policies; ‘Equal treatment’ avoids bias, harassment; ‘Equal representation’ involves segregation (both vertical and horizontal); and ‘Equal outcome’ involves discrimination.  Should ‘Equality’ guarantee the same legal entitlements? Can it be a justification for affirmative action/positive discrimination? When is discrimination of some kinds legitimate? One of the main reasons for a gap between ‘rhetoric’ and ‘reality’ in any of the above-noted characteristics is the ‘culture of conformity’.  Different cultures exist in different countries.  For example, in the UK, there is multi-culturalism, however the blind spot is ‘social class inequality’.  Similarly, in France there exists secularism with a blind spot of ‘Race and ethnic inequality’, in German culture there is assimilation and integration with a blind spot of ‘Racism and discrimination’.[footnoteRef:47] Therefore, in order to ensure and maintain any of the above-noted characteristics of ‘Equality’ the State actors and other stakeholders need to recognise and address the ‘blind spots’- otherwise, implementing the concept of ‘Equality’ in any sense will remain to be an illusion.  For example, the scope and content of equality can be contested, and this conceptual vagueness needs to be addressed. [47:  ibid, 2012
] 




1.2 Research question and the content of chapters

The research question to be addressed in the study is: ‘To what extent is the Race Equality Directive 2000/43/EC implemented while enforcing anti-discrimination legislation and relevant policy in Hungary on the ground - in the context of accessing mainstream education and labour market by Roma minority?’ It must be noted that the study is interdisciplinary involving law, politics and sociology simultaneously.  Hence, addressing the research question demands critical analysis from all three perspectives.  Throughout the study, the relevant literature has also been critically analysed with an aim to focus on the following, in particular:
1.  Map and examine various EU and domestic enforcement mechanisms under the auspices of acquis communautaire and therefore the RED in order to determine the extent of the effectiveness of these mechanisms,
2. Conduct expert interviews in Hungary in the area of study in order to identify the ‘causal factors’ that may affect the extent of implementation and enforcement of the RED.  It is notable that some of the findings of the noted interviews, for example, primary data generated by the study, may support the analysis carried out on the secondary data, for example, what has already been noted in the literature; and
3. To synthesise the findings of both primary and secondary data that may lead to recommendations in line with the aforementioned ‘causal factors’, for on the ground implementation of the RED and for relevant institutional practice.

Chapter 2 aims to critically examine the methodology and research approach that are relevant in the research context.  This involves issues such as investigation of epistemological factors, ontological considerations, identification of factors influencing the research, determination of research strategy and design and identification of ethical considerations.  It also justifies the chosen theory that will be followed throughout the research.  The steps of the rigorous approval process of Brunel Law School Research Ethics Committee (REC) have also been outlined.  This will add value to a thorough understanding of the methodology used in order to address the research question effectively.

Chapter 3 focuses on the accession conditionality of the acquis communautaire on anti-discrimination, the implementation and compliance in the MS on the ground.  It examines the initiatives taken by the EU in the context of ‘Roma integration’, while questioning the process and effect of ‘conditionality’.  The chapter also critically evaluates the competence of the key institutions of the EU including in terms of monitoring and enforcement of legislation especially the RED, which is the central area of the study.  It critiques competence issues of relevant key institutions such as the Court of Human Rights (ECtHR) of the Council of Europe and the European Commission of the EU and the Court of Justice of the EU (ECJ) to provide an effective redress for the Roma victims of discrimination in the research context.  Furthermore, the chapter indicates that both the EU and MS need to take a robust approach while taking into account the causal factors[footnoteRef:48] that may emerge from the expert interviews conducted in Hungary.   [48: These will be highlighted in Chapter 6  
] 


Chapters 4 and 5 move on to examine the historical development of political spheres of Hungary, various anti-discriminatory legislative and policy initiatives undertaken in the area of access to the mainstream public education system and the labour market.  It also pays particular attention to ‘Roma integration’ while reflecting the acquis communautaire and hence the RED.  The chapters comment on the inconsistencies between the ‘idea of minority protection’ and the initiatives taken in introducing certain enforcement mechanisms. They also point out that the issue of ‘Roma integration’ demands explicit focus since they encounter an added disadvantage due to their ethnicity that cannot be addressed under more general measures for minority protection.  Both chapters will be supported by the data collected through the expert interviews conducted in Hungary, which is analysed in Chapter 6.

The aim of Chapter 6 is to critically examine the law and policy developments that are geared towards ‘Roma integration’ in Hungary.  The content of chapter is mainly based on the primary data that are gathered through the expert interviews in the area.  The data analysis contributes in identifying the ‘causal factors’ that may be of significance in implementing and enforcing the legislation and policy, under the auspices of the RED, discussed in Chapters 4 and 5.   The chapter also sheds light on relevant secondary data that will contribute to the outcome of the concluding chapter in the light of the research question.

The conclusions attempt to combine the outcomes of all other chapters and insist that a more robust approach is required both from the EU and the MS such as Hungary.  The chapter concludes with recommendations that are made in line with primarily the ‘causal factors’ which are identified in Chapter 6.  The conclusions also shed light on the literature review carried out in other chapters.  The recommendations are based on the findings of the study, which include an attempt to signify the relative weight of the causal factors as noted-above from legal, political and social perspectives.  These are also relevant to the understanding of the research question that is addressed in this chapter.



Chapter 2 - Methodology and Research Approach

2.1  Introduction
The aim of the chapter is to critically examine the methodology and research approach of the study.  This involves issues such as investigation of epistemological factors, ontological considerations, analysis of the research question, identification of factors influencing the research, determination of research strategy and design, interviewing guidelines and identification of ethical considerations.  It also justifies issues such as the theory that will be followed throughout the research.  The steps of the rigorous approval process of Brunel Law School Research Ethics Committee (REC) have also been outlined.  This will result in a clear and thorough understanding of the methodology used to facilitate the resolution of the research question.

2.2  Research method
Two points are of particular importance in the practice of social science research.  Firstly, methods of this kind of research are closely tied to different visions of how social reality should be studied.  These methods are not only neutral tools, they are also linked with the ways in which social scientists visualise the connection between different viewpoints about the nature of social reality and how it should be examined.  Nevertheless, methods are not entirely flooded with intellectual dispositions.  For example, the researcher’s own observation or feelings from the surroundings of the research subject might also determine the way the research would be examined, depending on the given circumstances.  Secondly, there is the question of how research methods and practice connect with the wider social issues which could be a burning social problem.[footnoteRef:49] One can argue that the research topic could be categorised under either intellectual dispositions or wider social issues or both.  [49:  A Bryman, Social Research Methods (4th edn, Oxford University Press 2012)] 


Moreover, research sometimes involves simple ‘fact-finding’ exercises.  According to Fenton and others[footnoteRef:50], one of the main reasons for conducting research is to establish the amount and types of research that are represented.  However, it can be argued that one needs to acquire a solid understanding of the research field to make this contribution.  These exercises can also be motivated by a concern about a pressing social problem.  The researcher could conduct a social survey research using structured or semi-structured interview approach and inevitably he or she would be influenced by the theories about the previous research already carried out on the topic.  Nevertheless, the main drive for the research is the observation of effects of certain actions such as government policy and law enforcement mechanisms.  Another catalyst for research can arise from personal experience.  According to Lofland[footnoteRef:51] many research publications emerge out of the researcher’s personal account.  Often, the driving force behind the research can be a combination of both the above mentioned catalysts. [50:  N Fenton, A Bryman and D Deacon, Mediating Social Science (Sage 1998)]  [51:  L Lofland, Analyzing Social Settings: A Guide to Qualitative Observation and Analysis (3rd edn, Wadsworth 1995)] 


2.3  Relationship between ‘theory’ and ‘research’
Theories depend on the research question and the area of study.[footnoteRef:52]  It is notable that social science research is concerned with human institutions and human behaviour.  Furthermore, the nature of the relationship between theory and research needs to be established in any research topic by the researcher, which is not a straightforward matter.  The term ‘Theory’ is used in a variety of different ways, but the most common meaning is an explanation of observed uniformities which may emerge throughout the research.  Theory includes various types such as structural-functionalism, critical theory and post-structuralism.[footnoteRef:53]  [52:  From the lecture of Dr. Simon Lightfoot, at a seminar aimed at PhD researchers in EU Legal Studies at Leeds University on 31 Oct 2012]  [53:  Structural functionalism is a model for building theory that views society as a complex system and society’s parts work together in promoting solidarity and stability.  Critical theory is a general approach to questioning and de-establishing established knowledge.  Post-structuralism is an extension and examination of structuralism, particularly used in critical analysis of text.] 



2.3.1  ‘Deductive’ and ‘Inductive’ theory
Researchers may also need to pay attention to the above theories.  ‘Deductive theory’ represents the most common view of the nature of the relationship between theory and social research.  In this theory, the researcher relies on a priori in a particular domain.  However, according to Layder and others,[footnoteRef:54] the relevance of a set data for a theory may become apparent after the data has been collected as in the area of ethnography.  This is a qualitative research methodology that enables the researcher to not only study and understand the society but also critique and possibly change the society through the work,[footnoteRef:55] and hence more interpretative.  The opposite approach is ‘Inductive theory’, which involves two stages, observations/findings and then theory.  In this theory, the researcher concludes from evidence that his or her findings have motivated the whole exercise.  However, in some research the sequences of these theories are not strictly being followed.  Furthermore, in situations of theoretical reflection where a set of data has been gathered, the researcher may want to collect additional data in order to establish the conditions in which a theory will or will not hold.  This weaving back and forth between data and theory is often called ‘iterative’, which could be used as a positive tool in some complex social research involving on-going debates amongst members of society.[footnoteRef:56]  A similar approach can be observed in the context of political philosophy.  This includes ‘reflective equilibrium’, which was coined by John Rawls.[footnoteRef:57]  Seemingly the relationship between theory and research blend in quite well with ‘deductive’ and ‘inductive’ approaches.  However, the issues are not as straightforward, since these are not the only issues that influence the efficient conducting of research in the area of social science. [54:  D Layder, D Ashton and J Sung, ‘The Empirical Correlates of Action and Structure: The Transition from School to Work’ (1991) 25 Sociology 447]  [55:  J N Harrowing, J Mill et al, ‘Critical ethnography, Cultural safety and International Nursing Reseacrh’ (2010) 9 (3) International Journal of Qualitative methods 241<file:///C:/Users/User/Downloads/6507-22524-1-PB%20(1).pdf> accessed 28 March 2016]  [56:  A Bryman, Social Research Methods (4th edn, Oxford University Press 2012)
]  [57:  M John, “Rawls' Concept of Reflective Equilibrium and its Original Function in 'A Theory of Justice'” (2010) 3(1) Washington University Jurisprudence Review, Georgetown Public Law Research Paper No.  11-103 <http://ssrn.com/abstract=1890670> accessed 20 February 2015; J Rawl: A Theory of Justice (Revised edition, Harvard University Press 1999)
] 

2.4  Epistemological factors
These factors concern the question of what is (or should be) regarded as acceptable knowledge in a discipline.  The paradigm that validates that the social world can and should be studied according to the same principles, procedures and spirit as the natural sciences, in so far as possible, is known as ‘positivism’.

2.4.1  ‘Positivism’
It has a variety of usages by different authors such as a descriptive and philosophical category.  However, this is often criticised as a method of raw and frivolous data collection.  ‘Positivism’ involves elements of both ‘deductive’ and ‘inductive’ approaches.  It highlights that knowledge is gained through the gathering of facts that provide the basis for laws.  It also points out that any study of science must be conducted with an objective approach.[footnoteRef:58] [58:  A Bryman, Social Research Methods (4th edn, Oxford University Press 2012)
] 


2.4.2  ‘Realism’
It shares two features of ‘positivism’; firstly, a belief that the natural and social sciences can and should apply the same kinds of approach to the collection of data and explanation of the social world.  Secondly, the commitment to a view that there is an external reality to which scientists direct their attention.  Moreover, there are two major forms of realism:
· ‘Empirical realism’ asserts that through the use of appropriate methods, ‘reality’ can be understood.  The ‘reality’ can emerge from observation and experience of the researcher,
· ‘Critical realism’ aims to recognise the reality of the natural order and the events and discourses of the social world through imposing more analysis on data.  It concludes that ‘we will only be able to understand - and so change - the social world if we identify the structures at work that generate those events and discourses.....’[footnoteRef:59] [59:  A Bryman, Social Research Methods (3rd edn, Oxford University Press 2008), 14] 


2.4.3  ‘Interpretivism’
It is a contrast to ‘positivism’.  Interpretivists share a view that the subject matter of the social sciences, that is the people and their institutions, requires a different logic of research procedure, which portrays the distinctiveness of humans as opposed to the natural order.  In comparison to the natural sciences, social reality has a meaning for human beings and they act on the basis of the meaning that they attribute to their acts as well as the acts of others.  Hence, it is the job of social science researchers to gain access to the ‘common-sense thinking’ of people and therefore, to interpret their actions and their social world from their point of view.[footnoteRef:60]  ‘Interpretivism’ also suggests a deeper meaning that is seeking to determine the internal perspective of the participants relative to practice.[footnoteRef:61]  [60:  ibid]  [61:  P Winch and H L A Hart, ‘Two Concepts of the Internal Point of View' (2007) XX The Canadian Journal of Law and Jurisprudence 2] 

Thus, the epistemological factors can supply legitimate knowledge of the social science world and also demonstrate how they are related to various research practices including the research context.  Therefore, a combination of ‘positivism’ and ‘realism’ can be followed in the research context through gathering the facts following the same kinds of approach that provides the basis for law and policy formation.  However, it is also important not to overemphasise them, since they reflect trends rather than definitive points of conformity.  

2.5  Ontological considerations
Ontological assumptions are typically fed into the ways research questions are formulated and research is carried out.  For example, ‘objectivism’ is an ontological position that implies that social phenomena confront us as external factors that are beyond our influence.[footnoteRef:62] One can argue that similar characteristics have also been indentified in ‘realism’ suggesting the ‘external reality’.  Furthermore, when considering an organisation or culture, the social entity in question comes across as something external to the actor as having an almost separate concrete reality of its own.  On the other hand, ‘constructionism’ which is another ontological position, questions the idea that categories such as organisation and culture are pre-determined.  Therefore, they confront social actors as external realities in which they have no role in designing.  In other words, a pre-occupation with the formal properties of organisations (such as rules and roles) tends to overlook the degree to which order in organisations has to be accomplished in everyday interaction.  However, it cannot be argued that the formal properties have no element of limitation on individual action and culture.  Instead of viewing the culture of the general society or a particular group within that society as an external reality that limits people and their actions, it can be considered as an emergent reality which is continuously constructed and reconstructed in order to adapt peoples’ understanding to any new challenge.  It can be argued that ontology and epistemology can overlap in these contexts, including the research context.  [62:  A Strauss, L Schatzman, D Ehrich, R Bucher and M Sabshin, ‘The Hospital and its Negotiated Order’, in G Salaman and K Thompson (eds), People and Organizations (Longman 1973)
] 


2.6  Factors influencing the research findings
There could be several findings to the research question and each finding should have an implication.  Possible findings and implications to the research question could be the following:
· Finding A - It does not work at all.  Implication - So what? Why not? What could be the solution?
· Finding B - It works to some extent.  Implication - So what?  Why does it not fully protect? What could be the solution?
· Finding C - It fully works.  Implication - So what? How? Is there any provision for improvement in the MS? Can any other accession States follow it? 
It must be noted that the implications of the research could be for both the EU and national laws and practices.  The factors that might influence the implication of the research are (besides theory, epistemology and ontology): 

2.6.1  Values 
These portray the personal belief of the researcher.  Generally, it is expected that social researchers should be value-free and maintain objectivity in their research.  Additionally, research could simply reflect the personal biases of the researcher, therefore, cannot be considered valid or scientific by having an element of subjectivity.  Emile Durkheim (1858-1917)[footnoteRef:63] argues that one of the corollaries of his injunction to treat social facts as things was that all ‘preconceptions must be eradicated’.  His position would be questionable nowadays, since there is a growing recognition of the fact that it is not feasible to keep the values that a researcher holds completely in check.  Checking the values can intrude in many ways and at any point in the process of social research.  For example, choice of research area, question formulation, research design, data collection techniques, analysing and interpretation of data and conclusion.  The researcher may develop an affection or sympathy for the people being studied, which was not necessarily present at the outset of an investigation.  Similarly they may also be repelled by the people they study, as stated by Collin Turnball,[footnoteRef:64] a social anthropologist.  These patterns are quite common for the researcher working within a qualitative research strategy and when they use very intensive interviewing technique.  This may develop to a close affinity with the people that they study to the extent that they find it very difficult to step back from their subjects’ perspective.   Some researcher would show preference for qualitative research and antipathy to quantitative research, which could be seen as more adaptable to the value held by the researcher.  A further way in which values are relevant to the conduction of social science research is through the following of some ethical principles, where preferences of values are made explicit.  This aspect of the research will be discussed later in this chapter. [63:  E Durkheim, S A Solavay and J H Mueller (trs), The Rules of Sociological Method (Free Press 1938)]  [64:   C Turnball, The Mountain People (Cape 1973)] 


2.6.2  Practical considerations 
There are different perspectives to this issue.  Firstly, choices of research strategy and method to be designed with a specific research question to be examined.  If the researcher’s aim is to investigate the causes of a social or legal phenomenon, it could be said that a quantitative strategy will fit more his or her needs if the subject matter can be precisely quantified or the phenomenon can be categorised in numbers.  For example, the level of unemployment amongst the minority population can be categorised in numbers.  However, if the researcher is interested in a topic where not much research has been done in the past, the quantitative strategy would be difficult to apply.  In that case, a qualitative research strategy may be the more appropriate direction to choose, which may serve the researcher’s needs better.  Another perspective is the nature of the topic and the people being investigated.  For example, if the researcher needs to involve the individuals or groups in activities such as race crime or discrimination; the researchers tend to use qualitative strategy.
To summarise, all social science research is a combination of what is ideal and feasible for the purpose of the research question, which may lead to some researcher demonstrating preference for qualitative or quantitative research, including the research context.

2.7  Difference between quantitative and qualitative research strategy
‘Quantitative research’ in a very broad term entails the collection of numerical data and exhibiting a view of the relationship between theory and research.  However, research is rarely as linear and straightforward as the figure implies, and it aims to capture the main steps in order to provide a rough indication of their interconnection.  Thus, ‘Qualitative research’ appears on the scene.  The differences between the above are deeper than just the issue of the presence or absence of quantification.  For many researchers ‘quantitative’ and ‘qualitative’ research differ with respect to their epistemological foundations as well as in other respects.[footnoteRef:65] If the points raised in 2.6.1 and 2.6.2 are taken into consideration, the connection between theory and research, epistemology and ontology, the fundamental differences between these two strategies can easily be outlined:[footnoteRef:66] [65:  A Bryman, Social Research Methods (4th edn, Oxford University Press 2012)]  [66:  ibid] 




Table 1 – Difference between qualitative and quantitative research strategy
	Areas
	Quantitative
	Qualitative

	The  relationship between theory and research
	Deductive - testing of theory
	Inductive - generating theories

	Epistemological orientation
	Natural science model, particularly positivism
	Interpretivism, positivism 

	Ontological orientation
	Objectivism
	Constructionism



2.7.1  Overlapping of the strategies
The differences outlined above are not necessarily strictly distinct from each other as the broad characteristics of one strategy may contain characteristics of the other.  For example, the researcher may need to utilise both strategies to find out the level of unemployment and the underlying factors.  Furthermore, many writers argue that the two can be combined within the same research project.  Thus, the research will follow a combination of quantitative and qualitative research strategies.  Since it involves investigating various legislation and measures in the context of race discrimination in order to assess the effectiveness of the RED, the aim is to examine the quantitative data available.  For example, how many cases have been taken to the national and the European Court of Justice (ECJ) by the Roma on the ground of race discrimination in the areas of access to employment and education? Additionally, the research will dis-aggregate causal factors; hence, the quantitative data on its own is not sufficient; qualitative data will be needed to explain statistical trends.  One obvious way to examine the effect of the directive is to assess the situation before and after the directive is implemented.  Consequently, questions may arise whether any change if any, is solely attributable to the directive.  The qualitative aspect of ‘expert interviews’ will also help to elaborate the quantitative data and identify the causal factors; for example, prejudice and stereotyping against the Roma.  Examination of secondary qualitative data will also be carried out; for example, the legislative and policy making process of the accession states highlighting the limitations of the directive.  
The proposed interviews to be carried out in Hungary will focus on the qualitative data, although the questions aimed at the participants may have some quantitative element in them.  Thus, the research is best described as qualitative, using a snowball sampling technique and an explanatory case study.  The analysis of the data will be based on conventional doctrinal and legal considerations, not on statistical modelling.  This might be based on an ethnographic use of existing legal culture and its standard parameters of analysis.  The qualitative aspect of the interviews may also be used to support or argue the existing quantitative data such as bureaucratic data in existing government or EU reports.  For example, if the report suggests that ‘X’ amount of EU funding is used for the purpose of Roma integration, this could be agreed or argued based on the qualitative aspect of the expert interview involving further probing questions such as, ‘how it could be used more efficiently?’.  The outcome of the interviews will also allow the researcher to examine into conflicting data and/or similar data in the given research context.  It is notable that the research will not undertake a comparative analysis with other EU accession States, since this approach will go beyond the scope of the research question.  Furthermore, the aim of the research is to examine one single State in-depth in order to identify primarily the qualitative aspect of the research question, which would not be fulfilled by a comparative analysis with another accession State.  Additionally, the reason of the focus on Hungary has been highlighted in Chapter 1 section 1.1.
 
2.7.2  Effect of combining two strategies
The idea of combining these two strategies implies that the results of an investigation, using a method associated with one type of research strategy, are cross-checked against the results achieved by using a method associated with the other research strategy.  In other words, they can be used to complement each other and also to check each other’s completeness and reliability.[footnoteRef:67]  According to Webb and others,[footnoteRef:68] the confidence in drawing a conclusion from a study can be enhanced by using more than one way of measuring a concept.  Furthermore, quantitative research can prepare the platform for qualitative research through interviewing a selection of people, which has been highlighted above.  The approach of multi-strategy also occurs when the researcher cannot rely on only one strategy.  According to Barker,[footnoteRef:69] this type of need can arise for various reasons, such as the need for systematic information about the backgrounds of people in a particular context.  Furthermore, qualitative research signifies the process whereas quantitative research more readily shows a static picture of the scenario though statistical trends can be identified.  In fact, the static picture uncovers regularities on many occasions and the identification of such regularities sometimes allows a processual analysis to continue.  Qualitative research may also aid to the interpretation of the relationship between variables.  Hence, data gathered from structured or semi-structured interview could reveal a pattern of relationship between variables.  This raises questions in the research context such as, ‘What are the factors that produced this pattern of relationships between ethnicity and education or employment amongst the Roma minority?’  Moreover, multi-strategy research is becoming more common than before and hence more pragmatic.  One particularly significant factor influencing this development is a growing readiness to think that research methods are techniques of data collection and/or analysis that are not as burdened by epistemological and ontological actors as is often assumed.  Thus, the trend is more concerned with practical considerations. [67:  M Hammersly, ‘The relationship between qualitative and Quantitative Research: Paradigm Loyalty versus Methodological Eclecticism’ in J T E Richardson (ed), Handbook of Research methods for Psychology and Social Sciences (BPS Books 1996)]  [68:  E J Webb, D T Campbell, R D Schwartz and L Sechres, Unobtrusive Measures: Nonreactive measures in the Social Sciences (Rand McNally 1966)]  [69:  E Barker, The Making of a Moonie: Choice or Brainwashing? (Blackwell 1984)] 


2.8  Features of Qualitative Research Strategy
Since a considerable part of the research will primarily be based on qualitative data, the researcher needs to take into account some features such as the following:

2.8.1  Validity of questioning 
In qualitative research, the data collected are shaped by the way the questions are posed, the manner and the context in which they are asked.  Moreover, the literature specifically on the Roma will influence what questions to be asked during the expert interviews through drawing attention to the areas in debate.  Validity of questioning is always relative to the intentions and assumptions of the researcher.  Therefore, it would be invalid for the researcher to assume that an accurate response by the respondents is an accurate reflection of their everyday habits.  Furthermore, drawing conclusion purely based on an assumption might not be prudent.  However, knowing that it was an inaccurate response, the researcher might rightly assume that this was valid evidence of, for example, the way people are very often unable to quantify how much they actually drink.[footnoteRef:70] The background or prior knowledge on the subject might also supplement the conclusion with more validity. [70:  R Gomm, Social Research Methodology-a critical introduction (Palgrave McMillan 2004)] 


2.8.2  Reliability of questioning
This refers to consistency of approach.  For example, asking a question to some respondents in private, while asking the same question to others within earshot of other people.   This leads to a reduction of reliability in the research, because of the likelihood of the respondent varying their reply according to the environment.  In this circumstance, it would be an invalid assumption by the researcher to assume that the data obtained gave an accurate picture.[footnoteRef:71] [71:  ibid] 


2.8.3  Accountability of  the research
To be able to judge the credibility of the research, detailed information on the research process will be given to the readers.  Due to limits on the variants of publication, not everything that might have influenced the results will be made available to readers.  Certain information will not be included such as the name of the gate-keepers and interview participants, the detailed appointment schedule and evaluation notes on the interviews.  However, there would be enough for the readers to make a considered judgement as to whether the differences and similarities shown between the data are due to the reasons attributed by the researcher, or due to other reasons.

2.8.4  Authenticity of the research
 The suggested criteria of authenticity are: [footnoteRef:72] [72:  A Bryman, Social Research Methods (4th edn, Oxford University Press 2012) 120
] 

· Fairness - Does the research capture different viewpoints of the members of the relevant legal or social setting?
· Ontological authenticity - Does the research help members to arrive at a better understanding of their legal or social scene?
· Educative authenticity - Does the research help members to recognise better the outlook of other members of their relevant setting?
· Catalytic authenticity - Has the research acted as a stimulus to members to engage in action to change their circumstances?
· Tactical authenticity - Has the research empowered members to take steps necessary for engaging in action?

2.9  Features of quantitative research strategy
This type of research involves collection of numerical data and rightfully demonstrates a ‘deductive’ and ‘natural science’ approach.  It typically has an objective approach of social reality.  The fact that it has a different epistemological and ontological position to the qualitative research strategy suggests that there is a lot more to it than just the presence of numbers.  Additionally, it suggests that a hypothesis is deduced from the theory and is subsequently tested.  It is very common to use a number of techniques of quantitative data analysis to reduce the amount of data collected, in order to test for relationships between variables and present the result of the analysis.  The result is then interpreted and it is at this stage that the ‘findings’ will emerge.  Therefore, this type of strategy would not prove to be ideal for the purpose of this research since the data involved particularly the primary data will be qualitative in nature and hence an ‘inductive’ approach will be followed in order to instigate opinion-based findings.  There will be some usage of numerical data, for example, comparison of the number of Roma entering mainstream employment might suggest the effectiveness or ineffectiveness of the enforcement of the directive.  Hence, qualitative data will come to the scene in order to identify the causal factors behind this ineffectiveness.  In this way, the research is essentially qualitative and based on critical case sampling.  The focus will be on the effects of the EU legislation to date, along with socio-political assessment of race issues, in relation to the Roma.  For example, the impact of EU legislation which might be evidenced by the number of legal suits brought by the Roma. This may also signify whether the Roma are alienated from legal processes in general or the EU law is primarily inadequate, but understanding the reason for the latter is essentially qualitative.

2.10  Research Design
Although there is no single recipe for research design, it must take into account issues such as access, representation, ethics, data collection (including process and retention), analysis, identifying a key list of people and their views in the process of challenging them.  With regard to the data process, storage and retention, the relevant principles of Data Protection Act (DPA) 1998 will be complied with.  The selection of interviewees and data collection will depend on the response of the gate-keepers.  These are organisations or individuals who will direct the researcher to identify potential participants for the interview.   Therefore, ‘gate-keepers’ would play an important role at the outset of the research.  Applications will be made in two stages to the REC to seek Approval in Principle (AIP), which will be explained later in this chapter.  


2.10.1  Use of ‘case study’ design
Research design represents a structure that guides the execution of a research method and the analysis of the subsequent data.  There are various research designs such as experimental design, survey design and comparative design.  The proposed research demands an ‘explanatory case study’ design, which entails the detailed analysis of a specific case such as a country, a community, organisation or a person.  According to Stake,[footnoteRef:73] a case study research is concerned with the complexity of the case in question.  There is a trend of associating case studies with qualitative research.  Moreover, case study researchers tend to argue that their aim is to generate an intensive examination of a single case, in relation to which they then pursue in a theoretical analysis.  The main issue is ‘How well does the data support the theoretical arguments that are generated within the chosen topic?’ This view places a case study research firmly in the ‘inductive’ tradition of the relationship between theory and research.  Furthermore, the case study can be associated with both theory generation and theory testing,[footnoteRef:74] depending on the circumstances.   [73:  R E Stake, The Art of Case Study Research (Sage1995)]  [74:  A Bryman, Social Research Methods (4th edn, Oxford University Press 2012)] 

Research methods can be and are associated with different kinds of research designs.  Once a case has been selected, research methodology is needed to collect the data.  This addresses questions such as: ‘Does the researcher use interview or observation or examination of documents?’ One can also use any or all of these methods to generate the data from the case study.  It can also be argued that single case studies might serve as a tool to define purpose or find better ways in achieving the outcome.  Furthermore, there are two advantages of case study, firstly, ‘accessibility’, which takes us to places where most of us would not have the opportunity to go.  Secondly, ‘seeing through the researcher’s eyes’ and in the process to be able to see things which otherwise might not have seen.  Nevertheless, it does not mean that others would necessarily see the world through the researcher’s individual and distinct perspective.  The researcher’s perspective might be shared between different subjects as well as the theoretical paradigm of a discipline or field of study.  In summary, case studies can help those who have not experienced a particular theoretical viewpoint, and hence are unable to comprehend that viewpoint with a deeper theoretical understanding.[footnoteRef:75] It can also be argued that critical case studies have particular qualitative values and they relate to the issue of sampling (for example, snowball sampling) with relative ease.  Hence, the following table can be established while attempting to bring ‘research design’ and ‘research strategy’ together. [75:  R Donmoyer, ‘Generalizability and the single case study’ in R Gomm, M Hammersley and P Foster (eds), Case Study Method (Sage 2002)] 




Table 2- Relationship between ‘research design’ and ‘research strategy’
	Research design
	Research strategy
	Research strategy

	Case study
	Quantitative data (typical form) – Survey research on a single case with a view to reveal the important features about its nature.
	Quantitative data (typical form) – The intensive study by qualitative interviewing of a single case, such as a community, organisation.  The response of the interviews may relate to quantitative strategy through reference to figures or qualitative strategy through opinions.



2.10.2  Use of ‘snowball’ sampling technique
This technique can be used where initial contacts will be made with the relevant gate- keepers, followed by contacts made to the potential interview participants who are experts in relevant areas.  Expert interviews are the most promising approach since it suits the concept of snowballing which enables to focus on the relevant legislative and policy areas without involving vulnerable interviewees.  In addition, ‘snowball’ sampling is a better approach compared to other conventional sampling since it helps the researcher to focus upon or to reflect relationships between people and tracing connections.  Broadly three different categories of participants will be chosen, that are the gate-keepers, potential interview participants as indicated by the gate-keepers and further participants identified through the previous interviewees.   


2.10.3  Use of semi-structured interview 
The research will use ‘semi-structured’ interviewing technique, which contains a series of questions followed by probing questions following what are seen as significant responses.  The interviewee has a great deal of freedom in how to reply.  Questions may not come in the same order as originally scheduled and the interviewer may pick up on points mentioned by the interviewee.  Similar questions will be asked from the selective areas of the research with appropriate vocabulary.  Nevertheless, questions may need to be rephrased to ensure the clarity and validity of the data throughout the interviews.  The emphasis must be on how the interviewee formulates and understands the issues and events.  There are some factors that need to be considered while conducting semi-structured interviews:
· Preparing an interview guide, which might include creating a pre-determined order in the topic areas to ensure a reasonable flow,
· Designing interview questions or topics that will assist in answering the research question,
· Using language that is intelligible and relevant to the interviewees,
· Ensuring to record ‘face sheet’ information, which includes name, gender, age and position in the organisation since such information will prove to be useful for contextualising peoples’ responses,
· Familiarisation with the setting in which the interviewee works or lives which will help the researcher to understand what he or she is saying in his or her own terms,
· Getting hold of a good recording machine and microphone, so that the interviews can be transcribed and followed up.  It also helps to examine the way the interviewees answer the questions while drawing attention to any inconsistencies in the interviewee’s response,
· Making sure that the interview takes place in a private and quiet setting, and
· Allowing flexibility in the interview approach, which is an integral part of a semi-structured interview.



2.10.4  Question formulation
Designing the questions for the interview purpose needs to take into account factors such as the research area, audience type, vocabulary, identify the unique issues and the review process.  The steps of formulating interview questions could be outlined as follows:

General research area	Specific research questions 	 Interview topics
Formulate research question       Formulate interview questions             Review the research question           Review interview questions             Pilot guide                Identify novel issues                  Revise interview questions               Finalise guide.
Figure 1 – Formulation of interview questions

2.10.5  Type of questions
The type of questions asked in this research may vary widely.  According to Kvale, most interviews generally contain all of the following: [footnoteRef:76] [76:  S Kvale, Interview: An introduction to Qualitative research Interviewing (Sage publications 1996)] 

· Introducing questions – ‘Please tell me about when you became interested in this topic/area?’
· Open questions - ‘What is your view on......?’
· Follow-up questions - Getting the interviewee to elaborate answer, ‘What do you mean by that?’
· Probing questions - Follow up what has been said through direct questioning, ‘In what way do you interpret it fair/lawful?’
· Specifying questions - ‘What effect did the law have on your organisation/State?’
· Asking direct questions - ‘Are you happy with the way the Roma integration is taking place in the society?’ Such a question is better left towards the end of the interview, so that it does not influence the direction of the interview significantly.
· Asking indirect questions - ‘What do most of the people round here think of the way the Roma population are ......?’
· Structuring questions - ‘I would now like to move on to a slightly different topic.’
· Using silence - Allowing pauses to imply that the interviewee has been given the opportunity to mull over and to expand the answer.
· Interpreting questions - ‘Is it fair to say what you are suggesting is ..........?’

2.11  Use of ‘grounded theory’
The research will use ‘Inductive or Grounded theory’ which is derived from data that is systematically gathered and analysed.  Therefore, data collection, analysis and eventual theory stand in close relationship to one another.  

2.11.1  The process and outcomes of ‘Grounded theory’
It involves the following steps:[footnoteRef:77] [77:  J D Orton, ‘From Inductive to Iterative Grounded theory: Zipping the gap between process theory an process data (1997) 13(4) Scadinavian Journal Management 419-438 <http://www.sciencedirect.com/science/journal/09565221/13/4>, accessed 23 March 2014] 

· Step 1- Identifying a general research question,
· Step 2 - Relevant people and/or incidents are identified and sampled.  This is a process of data collection for generating theory where the researcher jointly collects, codes and analyses the data and decides what data to collect next and where to find it.  Hence, the theory gradually emerges,
·  Step 3 - Collecting relevant data,
· Step 4 – Data are coded,
There is a constant backward and forward between the first four steps, which results in the need for new data followed by the need for theoretical sampling.  
· Step 5 - Through constant comparison and analysis of the responses, specific themes are generated under identified topics.  The crucial issue is to ensure that there is a fit between ‘Topics’ and ‘Themes’.  ‘Memos’ of the interviews will also be used for this purpose.  Memos are the notes that researchers might write for themselves and for those with whom they work involving elements of ‘grounded theory’.  They act as reminders about what is meant by the terms being used in the given context and generate building blocks for a certain amount of reflection.  They also help researchers to crystallise ideas and not to lose track of their thinking,
· Step 6 - Responses (categorised in ‘Themes’ and ‘Sub-themes’) are saturated during the coding process,
· Step 7 - Relationships between topics are explored in such a way that connections between ‘Themes’ and ‘Sub-themes’ emerge,
· Step 8 and 9 - Further data are collected through theoretical sampling, and 
· Step 10 and 11- The collection of data is likely to be regulated by the theoretical saturation principle (step 10) and followed by specification of substantive theory (step 11).  The process can be summarised in the following figure:[footnoteRef:78] [78:  A Bryman, Social Research Methods (4th edn, Oxford University Press 2012)
] 

Processes							Outcomes
1. Research question

2. Theoretical sampling

3. Collect data

4. Coding							4a Topics & Themes

5. Constant comparison					5a Themes & 

Sub-themes

6. Saturate Themes and sub-themes

7. Explore relationships				
between Topics, Themes and sub-themes

8. Theoretical sampling

9. Collect further data

10. Apply theoretical saturation principle			    11.  Emergence of  
                                                                                             Substantive theory
Figure 2 -The process of ‘Grounded theory’

2.11.2  Limitations of ‘Grounded theory’
Despite the frequent use of ‘Grounded theory’, it is not without its limitations, which includes the following: [footnoteRef:79]  [79:   K Charmaz, ‘Grounded theory: Objectivist and constructivist methods’ in N K Denzin and Y S Lincoln (eds), Handbook of Qualitative Research (2nd edn  Sage publications 2000)] 

· It can be questioned whether the researcher can withhold their awareness of the relevant theories or concepts until a later stage in the process of analysis,
· In many instances the researcher are required to spell out the possible implications of their investigation, which is frequently rejected in ‘Grounded theory’.  This might affect the research since it tends to prompt or suggest certain responses,
· Time taken to transcribe can be difficult for the researchers when they have a tight deadline.  Constant interplay of data collection and conceptualisation also adds to this limitation,
· ‘Grounded theory’ provides a demanding approach to the generalisation of concepts.  However, it is often criticised for failing to see the exact theory in terms of an explanation of something,
· The difference between ‘concepts’ and ‘categories’ is very vague, and 
· This theory is objective, which is opposite to the idea that ‘people create and maintain meaningful words through conferring meaning on their realities and acting within them.  Thus, social reality does not exist independent of human action.’ 

2.12  Qualitative data (primary) analysis
The research design may involve interviewing the representative members of a particular group or community through a semi-structured interview schedule.  Once information has been collected, it must be transformed into ‘data’.  Unlike quantitative data analysis, there are no clear-cut rules about how qualitative data should be analysed.  Nevertheless, one of the approaches to qualitative data analysis in terms of ‘Grounded theory’ can be followed, which includes ‘coding’ as a starting point. Despite having other approaches including narrative analysis, qualitative comparative analysis, computer-assisted qualitative data analysis, ‘coding’ is chosen since it allows the analysis to be carried out with accuracy and trasparency, while considering factors such as the quality and depth of data , co-operation of the participants and the general environment of the interviews.  ‘Coding’ involves separating data into segments and allocating a code to each one.  A code is typically a short phrase or words that indicate how a segment of the data relates to the objectives of the research question.

2.12.1  ‘Coding’ process
The development of codes is typically an iterative process.  The first step is to read through data and summarising each section.  This is followed by re-reading the data in order to organise the summaries.  During the process ‘Themes’ will be identified, which will represent the points around the research.  As defined by Bulmer,[footnoteRef:80] these ‘are categories for the organisation of ideas and observations’.  Examples of ‘Themes’ may include: social class, role in community, benefits and limitations of an amended legislation.  Factors from the responses will also be highlighted which, for example, are related to the limitations of the new (amended) Ombudsman system.  A series of questions that are part of the semi-structured interviews will focus on the respondents’ opinions in identifying the factors (the Sub-themes) behind the ‘Themes’.  Additionally, quantitative strategy will be used in the context of official statistics of the number of court cases brought before the ECJ and ECtHR or national independent bodies or through an examination of mass media content analysis.  Once ‘Coding’ takes place, the data analysis will focus on the relationships between the ‘Themes’ as well as whether they influence the outcome of the research question.   [80:  M Bulmer, ‘Facts, Concepts, Theories and Problems’ in M.  Bulmer (ed), Social Research Methods (Macmillan 1984)] 


2.12.2  ‘Coding’ considerations and data credibility
The steps and considerations need to be kept in mind in preparation for and during the coding, which are as follows:[footnoteRef:81] [81:  A Bryman, Social research methods (4th edn, Oxford University Press 2012)
] 

· Code as soon as possible,
· Read through the initial set of transcripts, memos, field notes,
· Repeat the process if needed,
· Review the codes (Themes),
· Consider more general theoretical ideas in relation to codes and the data,
· Remember that any one item or slice of data can and often may need to be coded in more than one way,
· Not to worry about generating too many codes at the beginning, since it is important to be inventive and things can be tidied up later, and
· Keep ‘Coding’ consistent in relation to the research question.
Moreover, the use of ‘Reflective Equilibrium Theory’ during data analysis will contribute to identifying the causal factors that might be of significant standing in the context of law and policy enforcement on the ground in the MS.  The method of ‘Reflective Equilibrium’ consists of comparing and contrasting between the considered opinions about particular issues or cases, the theoretical considerations that are believed to bear on accepting these considered opinions, the principles or rules, revising any of these elements whenever necessary in order to achieve an acceptable coherence amongst them.  An optimal equilibrium may be arrived at when the component opinions, principles and theories have the highest degree of acceptability or credibility, the criteria of which may include consistency/coherence, evidenced across several sources.  This means that making any further revision may be unnecessary.  The method of ‘Reflective Equilibrium’ has been advocated as a coherent account of justification in the areas of inquiry, including ‘inductive’ and ‘deductive’ logic as well as ethics and political philosophy.[footnoteRef:82] [82:  N Daniels, ‘Wide Reflective Equilibrium and Theory Acceptance in Ethics’ (1979) 76(5) The Journal of Philosophy 256-282 <http://www.jstor.org/stable/2025881?origin=JSTOR-pdf> accessed 10 September 2014 ] 


2.13  Using documents as sources of data
Various documentary sources will be used throughout the research and questions could be raised whether the documentary sources are biased.  Hence, caution is necessary in attempting to treat them as a picture of reality. 
The documentary sources will include the following:
· Official documentation obtained from the EU institutions and the state such as action plan, public inquiries and Acts of Parliament,
· Official statistics related to areas such as employment and the number of court cases,
· Official documents obtained from private sources such as reports and press releases by NGOs.  Issues of representativeness are likely to emerge in most contexts of this kind,
· Mass media output such as newspapers and television programmes are potential sources.  Additionally, mass-media outputs might be explored through content analysis while leaving their qualitative nature untouched,
· The internet or virtual output is a potent source for both quantitative and qualitative data.  However, the criteria for authenticity, credibility and representativeness need to be kept in mind, and
· Literature produced by various experts in the relevant field is another source of data.  This source plays an important role since it allows the expert to spend more time on the analysis and interpretation of data.  Moreover, many of the data sets are of extremely high quality.
Each of the above is unique which makes them interesting in their own right, nevertheless they can be cross-checked and compared.  Equally, attention should be drawn to the quality of these sources.  A set of important distinctions have been made by Scott,[footnoteRef:83] which relates to the criteria for assessing the quality of documents.  The four criteria suggested by him are: [83:  J Scott, A matter of record (Cambridge 1990)] 

· Authenticity - Is the evidence legitimate and of undeniable origin?
· Credibility - Is the evidence free from error and distortion?
· Representativeness - Is the evidence conventional of its own kind; and if not, is the extent of its unconventionality known?
· Meaning - Is the evidence clear and understandable?

2.14   Ethical considerations
Many social researchers draw up ethical principles and procedures based upon traditional research ethics of duties and rights, and the analysis of limitations and benefits.  Others draw principles based upon democratic values of justice, fairness and respect for privacy of persons and public knowledge.  Ethical guidelines may vary based on the extent to which they do or do not make a distinction between ethical-moral issues, scientific-methodological issues and the quasi-legal language in which they are sometimes written.  For example, treating participants ‘fairly and equally’ is a legal imperative and it also remains as an ethical issue, how ‘treating fairly’ is interpreted.[footnoteRef:84] One needs to consider the risks and ethical dangers that can confront a social science researcher in field situations.  Distinctions need to be drawn between emotional, physical and ethical danger.  There are risks associated with making moral judgements in the field, though there may be links with emotional and even physical danger when facing ethical dilemmas.  Making wrong judgements about what to study or how to study or interpret social phenomenon can have consequences on how one’s research is seen by others.[footnoteRef:85]  Nevertheless, it can be argued that ethical considerations are crucial to empirical studies to ensure acceptability to the intended audience especially when studying social exclusion, hence, ‘Approval in Principle’ (AIP) was sought to the REC of Brunel Law School in two stages.   [84:  G Treweek, 'The Insight of Emotional Danger: Research Experiences in a Home for the Elderly' in G Lee-Treweek and S Linkogle (eds), Danger in the field: Risk and Ethics in Social Research (Routledge 2000)]  [85: 
 B Somekh and C Lewin, Theory and Methods in Social Research (2nd edn, Sage publications 2011)] 

2.14.1  Approval in Principle (Stage 1)
AIP from the REC was obtained in October 2012 and the primary objective of this stage was to approach the gate-keepers in order to identify the potential expert participants for the purpose of the interview, for example, the gate-keepers themselves were not interviewed as sources of primary data.  Furthermore, contacts were established with the participants as indicated by the gate-keepers; only to ascertain their willingness to participate in the interviews.  The key gate-keepers consisted of organisations and individuals in the context of various national and international organisations, civil society, quasi-judicial bodies, and the legal profession.  Furthermore, the application at this stage provided an outline of the issues to be covered in both stages while also addressing five specific points raised by the REC.  The points are as follows:
1. Proposed research question,
2. Proposed research strategy,
3. Participants of the interviews and how they will be selected,
4. Who or which organisations will be approached to negotiate or seek access (gate-keepers), and 
5. An outline of any perceived practical difficulties or ethical sensitivities envisaged with the research plan about the gate-keepers and prospective interview participants.  

2.14.1.1  Ethical Considerations
Although it is not possible to anticipate all the ethical dilemmas that may be encountered throughout the research, some preventive steps need to be taken in the research design.  Hence, some common ethical considerations were highlighted as follows:
· Consider at the outset what ethical issues might arise in the research context and how these will be addressed.  Furthermore, indicate that the work will be carried out within the ethical guidelines of the concerned organisation or industry,
· Be conscious of what kind of ethics is personally aspired to and what values are held in relation to the research topic,
· Pilot any potential methodological tools, such as questionnaire, interview schedule.  These are required to ensure that questions are unostentatious  as well as sensitive in varied contexts, for example, culture and gender,
· Indicate how respect for participants will be maintained while making research knowledge public, such as a non - coercion clause in the interview, potential benefit to participants and potential harm.  Therefore, a decision needs to be made on what position to adopt on issues including informed consent, confidentiality and control over data, and
· Be familiar with the legislations that exist in relation to the research topic and act within it.

2.14.1.2  Some ethical issues
One of the key ethical issues that might raise concerns is possible access to vulnerable participants within the mass Roma population.  However, this issue is largely circumvented by the fact that the interview will focus on ‘expert actors’ only.  They include officials and recognised Roma representative groups who are not within the category of potentially vulnerable participants.  Other relevant ethical issues are broader and not specific to particularly vulnerable participants, which include informed consent, anonymity and confidentiality, deception and data protection.  A sound ethical principle will be followed to seek clearance from the interview participants (both verbally and in writing) for the purpose of collection and usage of the data in the research context as well as any in subsequent academic writing.  The same principle will be followed if the circumstances demand interviewing through e-mail or Skype.  Thus, the ethical issues that will be taken into account are as follows: 
· Deception - It occurs when the researchers represent the research as something other than what it is.  There are two strands as to the ethical objection to deception.  Firstly, dishonesty is unjustifiable in principle in any research endeavour.  Secondly, there is a question of professional self-interest.  If social researchers had a negative reputation as ‘snoopers’ who deceived people as a matter of professional course, the image of the work would be adversely affected.  Moreover, the researchers might encounter difficulty to gain access and co-operation of the prospective research interview participants.[footnoteRef:86] Therefore, it is crucial that the researchers develop a trusting relationship with both the gate-keepers and the participants without getting too involved with them. [86:  A Bryman, Social Research Methods (4th edn, Oxford University Press 2012)] 

· Informed consent - This means that those interviewed should be provided with full knowledge of the purpose of the research and permission to the consequences of taking part.  A written ‘informed consent form’ (See Appendix 1) will be signed by the participants before the interviews take place.  This involves a provision of the form being translated in Hungarian (See Appendix 2), where appropriate.  The process can prove to be tricky due to two reasons; firstly, often outlining all possible consequences and the process itself could make the potential participants wary or decline to take part.  Secondly, it may not always be possible to foresee consequences in advance.  Moreover, invasion of privacy is not acceptable in the name of research.  This element is linked with the notion of ‘informed consent’, because the participant in a sense acknowledges that the right to privacy has been surrendered for the purpose of the field of study.  However, research participants do not entirely give up their right to privacy by signing the ‘informed consent form’.  It is evident that when people agree to be interviewed, they sometimes refuse to answer certain questions on whatever grounds they feel are justified.  Often these refusals are based on a feeling of invasion of their privacy regardless of the fact the interviews are held in private.  Thus, the issue of ‘privacy’ will be dealt with carefully throughout the research; including the data retention process.[footnoteRef:87] Nevertheless, one needs to keep in mind that having procedures (such as a signature) more than what is absolutely necessary would discourage the participants to respond openly.  It might also prevent them from taking part in the interview since they might be at unease, especially where the participants speak Hungarian only.  This aspect may also hinder the conducting of a comfortable and smooth interview, which might prove to be counter-productive in obtaining reliable data.  Nevertheless, a reasonable procedure must be maintained in order to ensure a sound research ethic. [87:  ibid] 

· Anonymity and confidentiality - The second common assumption in social science research is confidentiality and anonymity of the individuals in reporting.  Confidentiality is a principle that allows people not only to talk in confidence, but also to refuse to allow publication of material that they think might harm them.  Anonymity is a procedure, which offers some protection of privacy in its aspiration not to identify people.  However, it cannot guarantee how people will react to research reports.  The context unless massively disguised, may often reveal clues identifying even when names and places are changed.  Moreover, not all people in a research study can be anonymous.  In such situations, a sound ethical principle needs to be followed while seeking clearance from the individuals concerned for the use of data in a specific context or report.  An exception to this is the obvious situation where the law is breached, for example, as disclosed in an interview, in which case no one can hide under the confidentiality agreement.  In these situations, anonymity is not the right course to pursue.  Anonymity may also be inappropriate in those forms of action and participatory research, where participants either individually or jointly research their own practice or policy context.  In such contexts, naming is important to acknowledge an individual’s contribution to generating knowledge.[footnoteRef:88] Similarly, confidentiality is a principle that allows participants not only to talk in confidence, but also to refuse to allow publication of material that they think might harm them.  In order to  ensure the ‘confidentiality and anonymity’ for the purpose of this research, the interview participants will also be provided with a ‘Debriefing form’ (See Appendix 3) explaining the pre-determined  five points set by Brunel Law School REC as well as issues such as confidentiality, anonymity and the voluntary nature of the participation.  Some circumstances may demand the use of an interpreter, where the participants speak in Hungarian only.  Therefore, there is a need to translate the form into Hungarian (See Appendix 4).  The recording process will also be verbally explained and translated to the participants before they voluntarily sign the ‘informed consent form’.   [88:  B Somekh and C Lewin, Theory and Methods in Social Research (2nd edn, Sage publications 2011)
] 

· Voluntary nature - The interviews will be carried out in a one-to-one situation in the presence of an interpreter (where appropriate) in a private setting.  Therefore, the participants will be able to answer freely without having been influenced by any external factors.  The neutral role of the interviewer and the interpreter will clearly be explained to the participants that they may withdraw themselves from participating in the interview at any stage without any repercussions.  The potential benefit in participating, for example, contribution to the protection of the rights for the Roma minority will also be highlighted.  
· Harm to participants - Harm can involve a number of features such as physical harm, harm to a participant’s development, loss of self-esteem or stress.   Researchers are expected to anticipate and to guard against any potential harmful consequences to the participants.  Furthermore, the issue of ‘harm to participants’ has been identified as part of ethical codes and researchers are encouraged to take care over about maintaining the confidentiality of records to prevent this.  This also means that care needs to be taken when findings are published to make sure that participants are not identified or identifiable.  The need for confidentiality can raise a dilemma for researchers, which may prompt them to ask, ‘Exactly what, and how much, should be disclosed, to whom and how should this be done?’ One of the other issues in this regard is that it is not always possible to identify in all circumstances whether harm is likely.  However, it does not mean that there is no point in seeking to protect them.[footnoteRef:89]  Thus, it will be reiterated to the participants that there is no potential harm due to the confidential and anonymous nature of the interviews.  Regarding the issues of data storage and retention, all the interview data that are gathered during the field research will be stored in a confidential place and archived at the end of the investigation.  The conditions of archiving will be explained to the participants in the process of obtaining their consent. [89:  A Bryman, Social research methods, (4th edn, Oxford University Press 2012)

] 

· Time - Collection of primary data can be time consuming.  Therefore, timely commencement of data collection from a selective number of ‘experts’ will be critical.  Hence, the application process of obtaining the approval (AIP) from the REC was initiated at an early stage of the research.
· Language - There might be possible difficulties regarding language as the research involves an EU State, where English is not the first language.   However, most of the secondary sources including the documents from the Government and NGOs are available in English.  The empirical part of the research will be carried out in Hungary, where the majority of Roma minority speak Hungarian.  Therefore, interpreters with the knowledge of fluent English and Hungarian will be able to translate where applicable.  Before commencing the actual interview process, meeting(s) with the interpreter will be arranged and he or she can be provided with a debriefing form explaining confidentiality and anonymity issues (See appendix 5).  The interpreter will also be provided with a sample questionnaire (See Appendix 6) along with any necessary verbal explanation in this regard.  The questionnaire will have a section headed ‘Post-interview evaluation’ for the purpose of taking note of any other comments made by the participants.  Interviews will be recorded and transcribed enabling both the participants and the researcher to review the interview contents for the purpose of clarity, accuracy, transparency and reliability, hence resulting in added value to the validity of the data.
· Interview structure - Recording the interview followed by an accurate transcription is critical, since the interview will follow ‘Semi-structured’ nature.  Hence, the interview structure will have the following characteristics:
· Structured and pre-determined questions that will also allow room for flexibility, depending on the circumstances or participant’s response.  Questions may need to depart from the script and use ad hoc methods in an attempt to find answers,
· Wording of questions to be flexible and open,
· Interviewer may need to clarify questions,
· Interviewer may need to delete or add probes to interview between subsequent topics,
· Participants may consent to only some questions, rather than the entire questionnaire,
· Additional questions may be added, which will be asked of each interviewee in a systematic and typical order.  However, the interviewer is expected to probe beyond the answers to their prepared standardised questions.  Thus, approaching the world from the subject’s perspective by adjusting the language of the scheduled questions or through unscheduled probes that arise from the interview process itself,
· Questions will be open in phrasing rather than ‘leading’ and an indicative list of relevant factors might be provided for the participants, and
· The level of language may be adjusted as differences between languages reflect not only different meanings at the word level but also different concepts.  A directly translated question may not be the same question as the original.  Therefore, a thorough discussion and practice will take place between the researcher and the interpreter before the interview.  In this context, the questions should be asked in a standard yet flexible, neutral and non-judgemental manner.  
· Elaboration on vulnerability - The gate-keepers only give permission and advice on re-approaching the people who would actually be used as research participants.  Since selective experts will be interviewed, it is highly unlikely that there would be issues such as the participant’s poor literacy level.  With regard to interviewing any potential members from the Roma community, experts holding various official positions will be interviewed.  They possess an in-depth knowledge and understanding on the relevant law and policy implementation.  Hence, none of the above interview participants can be categorised as ‘vulnerable’ for the purpose of the research.   Furthermore, all interviews will be carried out in official premises during working hours in the presence of an interpreter (where appropriate) and the participants.  Therefore, no specific safety measures or insurance need to be availed for the safety of the researcher or other participants.  Although there is a conception of Roma being the ‘risk group’ as posing a risk to others; however, it is questionable as a generalisation.  This is due to the fact that most of the violence occurs against the Roma population, which is evidenced in various official reports and publications.[footnoteRef:90]  The research will address this conception about the Roma minority to some extent; however, the issue duly demanded attention from research ethics perspective in the research context. [90:  Highlighted in Chapter 3, Table 3] 

· Gaining access - Since the empirical part of the research is dependent on the co-operation of the relevant organisations and authorities in Hungary, the success of the research would be subject to the ease or difficulty of gaining access to these organisations.  And of course, the co-operation of interview participants is vital.   Hence, having the flexibility to approach alternative gate-keepers is essential as a matter of contingency.  It can be argued that the research tends to be much more important to the researcher than to those, who need to be prepared to make time for it.   Moreover, the lone researcher can be seen as little more than an irritant in an institution, which is already under pressure in an institutional context.
· Cost - The approval of the REC was sought at an earlier stage of the research, which would aid towards the empirical study being financially viable.   The travel and accommodation cost will be manageable due to having family and friends living in Hungary.  Most of the cost will incur from the flights and use of interpreters.  However, these are predicted to be ‘not beyond means’ since the interviews are selective and can also be organised over a reasonable period of time.  Thus, the expected overall cost of the empirical study is feasible within the scope of being partially funded by Brunel Law School.

2.14.2  Approval in Principle of ethical issues (Stage 2)
This stage of AIP was approved in March 2013 based on the Law School Research Ethics Checklist (See Appendix 7).  The following issues that have been highlighted at this stage:
· Who are the interview participants in terms of categories and how do they add to the research question?
· Interview guidelines and ‘face sheet’.  It is to be noted that the ‘face sheet’ only demonstrates the potential participants, and not necessarily the final participants,
· Sample questionnaire, considering the flexible nature of the interviews,
· Sample of ‘briefing’ and ‘informed consent’ form, and
· Information on how the principles of DPA 1998 will be complied with during the data collection, process and retention.

Through the gate-keepers (as indicated in Stage 1), potential interview participants were ascertained by January 2013.  Most of these participants have been keen to participate in the proposed interviews.  Therefore, the ‘interview face sheet’ will be designed containing relevant information such as the name and position of the interviewees in the organisation (See appendix 8).  Some elements mentioned in the ‘interview face sheet’ will also be reflected in the ‘Post-evaluation’ section in the interview questionnaire document.  The ‘Interview face sheet’ will also contain information such as ‘co-operation of the interviewee’.  Most of the participants are able to communicate fluently in English.  For those, who can only speak Hungarian, the interview will be conducted through an interpreter as explained in ‘Stage 1’.  It is to be noted that Skype will be used in the interview only if the concerned participant(s) are fluent in English; and hence the use of an interpreter might not be necessary in this situation.  Moreover, the time required of the participants in order to respond to the questions during a ‘face to face interview’ or ‘Skype interview’ or ‘E-mail interview’ should be approximately the same.  Elements such as the number of questions, the promptness of follow-up questions will ensure that the interview process remains consistent, although different means of communication might be used.  The process will also ascertain that the data collected through the use of any of these means contains the same quality and depth.  

2.14.2.1  Interview guidelines

The following interview guidelines are designed in order to retain a certain amount of order and continuity, considering that the interview type will be semi-structured.  The guidelines are as follows:

· Designing interview questions that will be geared to answering the research question,
· Using language that is intelligible and relevant to the people that will be interviewed,
· Ensuring to record information in the ‘face sheet’ that should be useful for contextualising the participant’s response,
· Maintaining an up to date interview schedule (See Appendix 9) in order to execute the interviews efficiently,
· Carrying out research in order to be familiar with the participants’ work settings.  This will assist the interviewer to have a clear understanding of their responses from their perspective,
· Procuring a quality sound recorder and microphone, so that the interviews can be transcribed and followed up with precision,
· Informing the organisations and the participants in advance that the interviews need to take place in a private and quiet setting,
· Allowing flexibility while interviewing, which is an integral part of a semi-structured interview, and
· Avoiding leading or suggestive phrasing in questions; and including open questions.  This provides more scope and flexibility to open responses from the participants.


2.14.2.2   DPA 1998

With regard to data collection, process and retention; the relevant principles of Data Protection Act (DPA) 1998 will be complied with.  The legislation sets down certain exemptions, which allow personal data to be used for research purposes.  This includes historical or statistical research, where the data was originally gathered fairly and lawfully for other purposes.  Therefore, data collected for one purpose or piece of research can be used for other research and can be kept indefinitely, provided the following conditions are met:
· The data must be used solely for research purposes and not for any other purposes such as general administration, unless those purposes are the same as the purposes for which the data were gathered,
· The data must not be processed to support measures or decisions with regard to particular data subjects,
· The data processing must not cause or be likely to cause substantial damage or distress to the subjects.  Closure of the data to outside access is one way of helping to ensure this, also the anonymity of research results, and 
· The subject has consented to the obtaining, processing and retention of data.  It might be the case that the subjects will just give consent to its use for this research context and not others.

Where the above conditions have been met, data retained for research purposes are exempted from subject access requests, provided the results of the research are not published in a form which identifies the data subjects.[footnoteRef:91]  Anyone processing ‘personal information’ in the research context, must comply with eight enforceable principles of good practice in DPA 1998.  The data must be: [91:  Recital 26 of the European Data Protection Directive (95/46/EC),  Part 2, <https://ico.org.uk/media/1061/anonymisation-code.pdf>accessed 28 March 2016] 


1. Lawfully processed,
2. Processed for limited purposes,
3. Adequate, relevant and nor excessive,
4. Accurate and up to date,
5. Not kept longer than necessary,
6. Processed in accordance with the individual’s rights secure,
7. Securely kept, and 
8. Not transferred to countries outside European Economic Area unless the country has adequate protection for the individual.

For this purpose, ‘personal information’ refers to information that may identify an individual such as his or her name, address, race, nationality, ethnicity, origin, colour, religious or political beliefs or associations amongst others.  Therefore, any data gathered of this kind during the research or interview will be dealt within the limitations of the eight principles.  


2.15  Reflection on the empirical study conducted (expert interviews) 

Two visits to Hungary were needed during May-June 2013 for the purpose of the semi-structured interviews.  In total sixteen participants were interviewed face to face, spread over three weeks using ‘snowball’ sampling, and two more interviews were carried out via email as approved by the REC.  While designing the questionnaire, questions were identified through literature review of varied secondary sources, followed by downsizing them by combining and/or prioritising the topics that were identified from the sources.  Similar topics were also considered during the questionnaire design process; however, the questions remained flexible in nature depending on the participant’s response as mentioned earlier in this chapter.  Throughout the study, it was crucial to possess up-to-date knowledge about the changes and consolidation of relevant laws; and familiarity with roles of the interview participants and relevant institutions in order to probe further with follow-up questions.  Organising and completing the interviews in June 2013 was more challenging than the interviews conducted in May 2013.  The underlying reasons are as follows:
· Some interview participants were not available at the proposed date and time which demanded new dates to be set,
· Some locations were too far apart to be able to conduct the interviews effectively on the same date, and hence needed re-negotiation with the participants,
· Some of the participants responded late despite reminders, which added more complexity in organising the remaining interviews,
· One scheduled participant gave notification approximately two weeks before the interview that she was unable to take part.  However, the participant assisted in arranging another expert to be interviewed in the same area,
· Two participants changed time and date nearer the time of scheduled interview,
· A few more potential participants were identified at a later stage of the interview resulting from snowball technique and also partly due to the late response of a few participants or their declining to take part.  This phenomenon was initially unsettling, however the usage of snowball technique allowed to ascertain alternative experts promptly, which alleviated these unforeseen circumstances,
· The independent equality body took quite a long time to respond due to staff changes, however they co-operated,
· Government organisations and EU institution-based participants were reluctant/unresponsive and not easy to reach.  Hence, they needed to be continuously followed up, however the gate-keepers of these institutions were co-operative,
· One interview took place after arranging two unsuccessful appointments.   In the first appointment, the pre-determined participant was not present at the venue due to miscommunication within their organisation.  Hence, it needed to be rescheduled on a different day involving two alternative participants in varied areas of expertise,
· Two of the participants were late, which put pressure on the researcher’s timely arrival at the next interview.  However, the participants were co-operative and thorough in answering the questions,
· Two participants initially demonstrated their availability to do the interview via email followed by face to face interview.   Therefore, they were sent the primary questions via email with an aim of following it up with face to face interview.   Unfortunately, none of them responded later, despite several reminders,
· One participant was not present at the venue as agreed, which needed to be pursued through arranging a Skype interview.  Nevertheless, this attempt was also unsuccessful due to a lack of response from the participant, and 
· Five of the participants were sent follow-up questions for further clarity in July 2013 and three of them responded.  One participant voluntarily clarified a few points via email following a face to face interview.

All the face to face interviews lasted for approximately ninety minutes, which were recorded and accurately transcribed.  Moreover, all the transcriptions and recordings were emailed promptly to the participants for their own record.  All together, two participants responded fully via email, partly due to distance from Budapest, related travel cost and time.  Five participants used Hungarian; therefore the relevant documents, questionnaires and the responses were translated to Hungarian and vice versa.  Four amongst these five interviews used face to face translation by an interpreter and one used email which needed to be translated.  All the interpreters were native Hungarian speakers who were also fluent in English.  They were experienced in translating, were thorough and paid attention to details.  The interpreters were given a briefing and questionnaires in advance to familiarise themselves with the terminologies.  This enabled them to have an overall understanding of the topics in order to conduct the interviews accurately and appropriately.  Due to constant verbal translation, the relevant interviews took relatively longer than the rest; however the participants were very patient and co-operative throughout.  One interview had occasional minor noise from the surroundings; however it did not affect the interview in any adverse way.  A few participants tended to address a wider topic and hence vigilance was needed to remain focused on the key issues.  A few answers were provided in an abrupt manner and may not be accurately addressing the question asked; hence it needed to be clarified with probing questions.  This issue might relate to using English vocabulary or interpretation differently than in the United Kingdom.  Another participant demonstrated some signs of reluctance while answering certain questions, which prompted probing questions while being delicate.  One participant asked for verbal reassurance on the anonymity issue in the research and related publications.  It is notable that all the participants signed ‘informed consent form’ either face to face or agreed via email.[footnoteRef:92] Although organisation and time management were both crucial and complex throughout the process, no significant problems emerged.  Overall, the participants were very supportive and generous with their time considering no form of incentive was offered to the gate-keepers or interview participants.  Furthermore, some participants provided further directions in identifying potential experts or secondary data sources in the area. [92:  Please refer to chapter 2 for details] 



2.16  Identification of the data set

The interview participants were chosen from varied expert areas from both Governmental and NGOs which include legal professionals, relevant Government departments, independent institutions created as a result of the RED, sociologist and field workers, politics, educationalist and experts within the realm of European and International Organisations.  Four amongst the eighteen participants were of Roma origin; however it is to be noted that the participants were chosen primarily based on their expertise in the research area and not their ethnicity.  However, the Roma participants undoubtedly added unique value to the quality of the data collected due to their own experience and perspective as a Roma in the research context.  Additionally, participants were coded and categorised in order to maintain anonymity, while taking into account the issue of vulnerability which has been mentioned in this chapter section 2.14.1.2.  Three tables (See Table 10, Table 11 and Table 12 in Chapter 6) have been drawn up during the data analysis process based on the expertise of the interview participants, categories of their expertise and the main topics from which the interview questions have emerged.    It is also worth noting that the number of experts in each category is variable since they responded to the same/ similar questions from different perspectives.  For example, category ‘Peda-Socio’ responded to questions on ‘access to mainstream public education’ from an educational and sociological point of view.  The questions asked to each expert category were more or less consistent, although there is some overlapping between the areas of expertise.  Furthermore, there were some variations in the questions asked due to the follow-up as interviews progressed.  It should be noted that the range of expertise allowed follow-up questions to cover a wider range of issues while maintaining adequate consistency in the standard question asked to allow for cross-checking.

2.17  Conclusion
The whole process of data collection (primary) has demanded and will continue to demand skills such as organisation, planning and time management.  One also needs to bear in mind that the issues that have been predicted may not work out according to plan.  Despite the limitations, the findings are expected to identify the causal factors behind the outcomes of the research question.  They would provide an in depth understanding of questions such as ‘why?’ and ‘how?’ They will also inform the quantitative data, since it is not sufficient on its own in the research context.  Additionally, various literature suggest that there are issues with the implementation and enforcement of the RED in Hungary, amongst other CEE countries.  The qualitative aspect of the literature combined with the findings of the proposed ‘expert interviews’ will facilitate the explanation of some quantitative data through indentifying the causal factors, and hence address the research question.  For example, lack of knowledge or institutional shortcomings might be the reason behind the limited number of law suits brought before the courts by a Roma facing discrimination.  Analysis of the data collected from the expert interviews will highlight any likely shortcomings, which will be examined in Chapter 6.   Prior to this, it is crucial to realise the role of the EU and Hungary in the research context, which will be evaluated in Chapter 3, 4 and 5 respectively.





Chapter 3 - The EU-level initiatives - Legislative and policy implementation, and enforcement mechanisms

3.1  Introduction
Despite the accession conditionality to acquis communautaire on anti-discrimination, the implementation and compliance in the member States (MS) on the ground remain questionable.   The aim of this chapter is to examine the initiatives taken by the EU in the context of ‘Roma integration’.  It also focuses on the process and effect of ‘conditionality’, the EU’s competence in terms of monitoring and enforcement of legislation, compliance issues of directives especially the RED, which is crucial in the research context.  The chapter critiques the lack of competence of relevant key institutions such as the Commission, the Court of Justice (ECJ), and the Court of Human Rights (ECtHR) in addressing the needs in this area and highlights that their current practice(s) does not necessarily provide a practical solution.  It also examines the effectiveness of ‘Hard law’ and ‘Soft law’ approach and critiques the irregularity in their application in the context of EU matters including ‘Roma integration’.  Hence, the issue of ‘Roma integration’ demands a more robust approach both from the EU and the MS.  The approach also needs to take into account the ‘causal factors’ emerging from the empirical evidence gathered through the case study on Hungary, which will be analysed in Chapter 6. 

3.2  Reasons for and effect of joining the EU
From the fall of the Communist regimes followed by the triple transition of democratisation, marketisation and State-building, the Central and Eastern Europe (CEE) countries from the region joined the EU on 1 May 2004 and onwards.  Some specific changes in these States often demonstrate the impact of EU conditionality; therefore, the EU can be viewed as a key driver in the changes made since 1989.[footnoteRef:93] However, Grabbe[footnoteRef:94] maintains that the EU’s ‘transformative power’ has been limited due to factors such as diffusing formal and informal rules, accession uncertainty and evolving political motivation at home.  The change in CEE has reflected the concept of ‘Europeanisation’ and some working on European politics would identify it to have a very good effect,[footnoteRef:95] in contrast some who might argue that it remains undeveloped.[footnoteRef:96] Adapting to ‘European features’ has many faces, for example, internalising of ‘European values’ and policy paradigms at the domestic level.  However, the exact nature of these values may be contested due to lack of precise calculation and/or guarantee of costs and benefits.[footnoteRef:97]  For example, on the issue of ‘Roma integration’, the fact that the economic benefit of ‘Roma integration’ outweighs the associated cost of ‘Roma integration’ needs to be recognised at the domestic level.  Furthermore, some argue that the term ‘Europeanisation’ has no core meaning; it has no organising concept or values.[footnoteRef:98] Often this term is employed to describe developments, and occasionally to explain the causal mechanisms of changes and the changes that are made explicitly by the demands of the EU membership.  According to Haverland,[footnoteRef:99] critical methodological problems may arise while making an attempt to assess the causal role of the EU in shaping domestic changes or developments such as instillation of democracy.  The methodological problems may include lack of expertise and genuine co-operation at the domestic level.  Despite this risk, it is not possible to remove the EU from the equation of policy making and still examine the history of CEE from 1989 in order to prove or disprove causality.   [93: T Haughton, ‘Half Full but also Half Empty: Conditionality, Compliance and the Quality of Democracy in Central and Eastern Europe’ (2011) 9 (3) Political Studies Review 323 ]  [94:  H Grabbe, The EU’s Transformative Power: Europeanization through Conditionality in Central and Eastern Europe (Millan, 2006) 90-95]  [95: S C Lequesne, ‘The Member States of the European Union’ in S C Lequesne’(ed), (Oxford University Press 2005) Part 2 article 7, Part 3 article 15]  [96:  I Bache and A Jordan, ‘The Europeanization of British Politics’ in  I Bache and A Jordan (eds), (Palgrave Macmillan 2006)]  [97:  J Olsen, ‘The Many Faces of Europeanization’ (2002) 40, 5 Journal of Common Market Studies 921]  [98:  H Kasim, ‘The National Co-ordination of EU Policy: the domestic level’ in H Kasim, G Peters and V Wrights (eds), (Oxford University Press 2000)   ]  [99:  M Haverland, ‘Does the EU Cause Domestic Developments? Improving Case Selection in Europeanization Research’ (2006) 29 (1) West European Politics 134] 


3.3  Challenging ‘conditionality’
All the candidate States for the 2004 and 2007 EU accessions faced the challenge of bringing their legislation, regulatory frameworks, administrative and institutional practices in line with the acquis communautaire,[footnoteRef:100] which proved to be an enormous task.  According to Toshkov, ‘States aspiring to become members of the EU have to incorporate into their national legal systems more than 80,000 pages of legislation’.[footnoteRef:101] Despite the substantial efforts that had to be undertaken, most scholars seem to agree that the conditional incentive of EU membership was the main force behind the incorporation of the acquis by the candidate countries.  However, alternatives such as persuasion, identification or social learning probably may also be effective as the ‘conditionality’.[footnoteRef:102] Some argue that the credibility of ‘conditionality’ could be challenged due to the lack of systematic quantitative studies on the accession process.[footnoteRef:103]  At the beginning, the EU was not interested in minority rights per se and the adoption of acquis was more of a technical requirement.[footnoteRef:104] Furthermore, different policy areas were covered in the acquis with details in various degrees.  Hence, where the acquis was ‘thin’ with vague or minimal requirements, it created a ‘conditionality gap resulting in a weak leverage of acquis’.[footnoteRef:105] In addition, it allowed the candidate countries to ‘pick and choose or ignore prevailing western models’.[footnoteRef:106]  One could argue that the area of minority protection falls under the ‘thin’ acquis due to the EU’s power variation in different areas within the acquis communautaire.  Therefore, these policy areas in ‘conditionality’ were affected more by the domestic political settings and actors.[footnoteRef:107]  By strengthening the EU’s ‘conditionality’ and pressure, the accession adherence could be a ladder for the candidate countries at different stages of the accession process.  The journey is paved with intense and more demanding political ‘conditionality’, regular monitoring, technical assistance and financial dependence.  Hence, it can be argued that the adherence would be fuller, although not easier as observed in the CEE countries.[footnoteRef:108] [100:  C Hillion, ‘EU enlargement: A legal analysis’ in A Arnull and D Wincott (eds), Legitimacy and Accountability in the European Union (Oxford University Press 2002) 401, cited in ‘The temporal dimension of the credibility of EU conditionality and candidate states compliance with the acquis communautaire’ (1998-2009’) (2013) 14 (2) European Union Politics]  [101:  D Toshkov, ’Embracing European law: Compliance with EU directives in Central and Eastern Europe’, (2008)  9 (3) European Union Politics 379-402]  [102: F Schimmelfennig, ‘Strategic calculation and international socialization: Membership incentives, party constellations, and sustained compliance in Central and Eastern Europe’ (2005) 59, 4 International Organization 827; E Wakelin, ‘EU Conditionality: An Effective Means for Policy Reform?’ (2013) 1 E- INTERNATIONAL RELATIONS <http://www.e-ir.info/2013/11/01/eu-conditionality-an-effective-means-for-policy-reform/> accessed 23 February 2015]  [103:  T Böhmelt and T Freyburg, ‘The temporal dimension of the credibility of EU conditionality and candidate states compliance with the acquis communautaire (1998-2009)’ (2013) 14 (2) European Union Politics 250, originally published online < http://www.sagepublications.com > accessed 3 October 2012 ]  [104:  H Grabbe, ‘Eurpeanization goes East: Power and uncertainty in the EU accession process’ in K Fetherstone and C Radaelli (eds), The politics of Europeanization (2003) 303]  [105:  J Hughes, G Sasse and C Gordon, Europeanisation and regionalisation in the EU’s enlargement to Central and eastern Europe: The Myth of Conditionality (Palgrave Macmillan 2004) 27]  [106:  W Jacoby, The Enlargement of the European Union and NATO.  Ordering from the menu in Central Europe (Cambridge University Press 2004) 16]  [107:  J Hughes, G Sasse and C Gordon, Europeanisation and regionalisation in the EU’s enlargement to Central and eastern Europe: The Myth of Conditionality (Palgrave Macmillan 2004) 169]  [108:  A Othon, ‘The EU’s political conditionality in the Western Balkans: towards a more pragmatic approach’ (2008) 8:4 Southeast European and Black Sea Studies 3675-3677] 


3.3.1  The EU’s power in the accession process
It has been argued that through an attempt to get the most from the benefits resulting from the accession is based on two variables: (i) the level of reforms by the candidate country and (ii) the membership prospect offered by the EU.  In addition, the EU would tend to offer ‘accession country status’ to those countries that have already made good progress with reforms compared to the qualified group.  Therefore, effort of the accession country’s may weaken after EU membership is secured.[footnoteRef:109] Nevertheless, according to Grabbe,[footnoteRef:110] accession conditionality has influenced public policy-making processes in these countries through a number of mechanisms including the threat of suspending accession negotiations, benchmarking and monitoring provision of institutional models and financial assistance.  Some also suggest that the effectiveness of rule transposition from the EU to these countries has been dependent on the apparent validity of EU conditionality.[footnoteRef:111] One can argue that the EU’s transformative power varied across the three stages of pre-accession, the accession negotiation and the decision, in the key issue areas. The power was at its strongest during the decision phase of whether or not to open accession negotiations.  For example, the EU demonstrated its power to transform in the area of the single market during the decision phase of whether or not to open accession negotiations.  On the other hand, the EU’s power was much more restricted in the area of minority protection, especially in policy implementation.[footnoteRef:112] Furthermore, the domestic cost of rule adoption cannot be overlooked since it has limited the effectiveness of EU ‘conditionality’ in the context of democratic reforms more than it has in the context of acquis adoption.  According to Goetz[footnoteRef:113], ‘Europeanisation’ is bound to remain restricted due to weak ‘uploading capacity’ of the accession countries, lack of time for learning and socialisation within the EU and the restriction of engagement with EU institutions to mainly political, administrative, and economic elites.  However, four years later[footnoteRef:114] he identified that ‘Europeanisation’ has affected politics and public policies in these counties, although these effects still remain superficial compared to the previous MS. [109: M Ugur, ‘Europeanization, EU Conditionality, and Governance Quality: Empirical Evidence on Central and Eastern European Countries’ (2013) 57 International Studies Quarterly 41]  [110:  H Grabbe, 'How Does Europeanization Affect CEE Governance? Conditionality, diffusion and diversity’ (2001) 8(6) Journal of European Public Policy1013]  [111:  F Schimmelfennig and U Sedelmeier, ‘Governance by Conditionality: EU Rule Transfer to the Candidate Countries of Central and Eastern Europe’ (2004) 11(4) Journal of European Public Policy 661]  [112:  T Haughton, ‘Half Full but also Half Empty: Conditionality, Compliance and the Quality of Democracy in Central and Eastern Europe’ (2011) 9 (3) Political Studies Review 323]  [113:  K Goetz, ‘Making Sense of Post-Communist Central Administration: Modernization, Europeanization or Latinization’ (2001) 8(6) Journal of European Public Policy1032; K Goetz,’ Europeanization in West and East: A Challenge to Institutional Theory’ in the paper prepared for 1st Pan-European Conference on EU Politics, Bordeaux, September 26–28 2002]  [114:  K Goetz, ‘The Candidate States and The EU: In The Member States of the European Union’, in S Bulmer and C Lequesne (eds), (Oxford University Press 2005) ] 

From 1989 to 1993 the most striking aspect of the evolving relationship between the EU and the CEE countries was the reluctance of the EU to offer membership.  Initially the EU was just interested in offering aid through the ‘Phare programme’,[footnoteRef:115] not least because the EU was itself wrapped up with preparations for what was to become the Maastricht Treaty.  These countries were not content and began pressing for something much more substantial.  The EU responded with the proposal of Association Agreements (Europe Agreements) offering the removal of commercial and economic barriers and the prospect of a free trade area in return for the CEE countries by introducing legislation in certain areas, for example, competition and the protection of property rights that were compatible with EC rules.  Then again, these countries were not content with just the Europe Agreements, hence they asked for more.  These new European progressive democratic countries challenged the existing MS either to set out clear guidelines for accession or justify the exclusion of a large part of the continent.  Therefore, the European Community (EC) and the EU responded by laying out the criteria for beginning accession negotiations at the Copenhagen European Council in June 1993.[footnoteRef:116] This decision was also influenced by broader geopolitical concerns and the bloody events in the former Yugoslavia, which for example, highlighted the potential instability of the rest of the region.  The conclusion could be drawn that this period portrays not only the EU’s transformative power, but also the terms of setting the enlargement agenda influenced by a diverse range of factors.  [115:  Phare Programme <http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=URISERV%3Ae50004> accessed 30 March 2016]  [116:  F Schimmelfennig, The EU, NATO and the Integration of Europe: Rules and Rhetoric (Cambridge University Press 2003)] 

3.3.2  The joining process
The process of joining the EU for the CEE countries such as Hungary can be broken down in three phases: pre-accession, the accession negotiation and the decision phase when the EU decides whether to open accession negotiations or not.  Hence, the probability of State compliance with EU law restricted the credibility of ‘conditionality’ at crucial phases of the accession process.  The ‘transformative power’ of the EU depends largely on ‘active’ and ‘passive leverage’.[footnoteRef:117] ‘Passive leverage’ refers to the attraction of EU membership, especially the expected economic benefits of joining the special club.  ‘Active leverage’ on the other hand, refers to the criteria for membership, those laid down at the Copenhagen European Council in 1993.  These include the requirement for States to be democratic, to function according to the rule of law to respect minorities and to have the ability to take on the obligations of membership including adherence to the aims of political, economic and monetary union.   [117:  M Vachudova, Europe Undivided: Democracy, Leverage, and Integration after Communism (Oxford
University Press 2005)] 

There are five main stages of the accession negotiation process, namely:
1. The application,
2. Recognition as a candidate State,
3. The opening of negotiations,
4. The official closure of negotiations, and 
5. The signing of the accession treaty.  
At the very starting-point of the pre-accession process, that is during the application for membership (and before); the states attempted to become integrated.  At this stage, they did not either possess considerable bargaining power or they did not know whether they could ultimately join the EU.[footnoteRef:118] Hence, in the context of uncertainty of accession, candidates had a real and strong incentive to comply with EU law in order to secure membership.[footnoteRef:119] In light of this observation, the 2004 enlargement round, the probability of accession was likely to have increased in these stages, which are reflected in the negotiation rounds between 1998 and 2003.  Nevertheless, the EU had more doubts over accession in the case of Bulgaria and Romania, followed by the accession question of Western Balkans.[footnoteRef:120] With the conclusion of negotiations and the signing of the accession treaty at the last stage, which began in 2003 for the 2004 enlargement round, the amount of bargaining power of the candidate States almost reached its limits.  The moment the treaty has been signed, a candidate is regarded as an acceding country with the right to participate in the work of the Council, the Parliament and other EU institutions as an active observer.  Consistently as soon as membership status is (almost) secured, candidate States have considerably less incentive to comply with the acquis.[footnoteRef:121] However, one could argue that ideally compliance should increase after accession, due to various enforcement mechanisms of EU law such as the Commission and ECHR. [118:  W Mattli and T Plumper, ‘The demand-side politics of EU enlargement: Democracy and the application for EU membership’ (2002) 9(4) Journal of European Public Policy 550]  [119:  F Schimmelfennig, ‘The Community trap: Liberal norms, rhetorical action, and the eastern enlargement of the European Union’ (2001) 55(1) International Organization 47]  [120:   J O’Brennan , ‘Enlaregment fatigue and its Imoact on the Enlargement process in the western Balkans’ 39 < http://www.lse.ac.uk/IDEAS/publications/reports/pdf/SR018/OBrennan.pdf>  accessed 16 April 2015]  [121:  U Sedelmeier, ‘Is Europeanization through conditionality sustainable? Lock-in of institutional change after EU accession’ (2012) 35(1) West European Politics 20; A B Spendzharova and M Vachudova, ‘Catching up? Consolidating liberal democracy in Bulgaria and Romania after EU accession’ (2012) 35(1) West European Politics 39] 


3.3.3  Appeal to compliance
The appeal was arguably not specifically about joining the EU, it was rather more a wish to replicate the democratic political system and economic success of Western Europe and the United States, allied to a desire to distance the countries from their past.[footnoteRef:122] What is more, the candidates’ compliance is linked with both the probability that the EU will reward the compliance and also its ability to withhold accession in cases of non-compliance.  Often states intentionally choose not to comply upon the basis of their own cost–benefit calculations.[footnoteRef:123] There are three primary reasons behind why they do comply: (1) they would have behaved the same way even in the absence of the treaty; (2) they are coerced into complying, such that the penalties for defection outweigh the costs of compliance; or (3) they derive some important benefit from compliance that outweighs the cost of commitment.[footnoteRef:124]  Other provisions of incentives such as decreasing the costs of compliance accompanied by monitoring can also be expected to stimulate compliance.  Additionally, if the compliance requires extensive behavioural changes to the area in question, the external intervention becomes even more important, which compels the States to undertake reforms they would not have undertaken otherwise.[footnoteRef:125] The area of minority rights could be argued as one of these areas, which demands such behavioural changes.  Some questions whether states’ bureaucratic, infrastructural, and coercive capacities condition their compliance, since compliance problems often do not reflect a deliberate decision to violate an international undertaking.  Furthermore, failures to comply can also reflect basic structural problems.[footnoteRef:126] This aspect will be further analysed in Chapter 6, which is based on empirical evidence. [122:  T Haughton, ‘Half Full but also Half Empty: Conditionality, Compliance and the Quality of Democracy in Central and Eastern Europe’ (2011) 9 (3) Political Studies Review 323]  [123:  F Schimmelfennig and U Sedelmeier, ‘Governance by Conditionality: EU Rule Transfer to the Candidate Countries of Central and Eastern Europe’ (2004) 11(4) Journal of European Public Policy 661]  [124:  W Cole, ‘Mind the Gap: State Capacity and the Implementation of Human Rights Treaties’ (2015) 69 (2) International Organization  2 <http://journals.cambridge.org/abstract_S002081831400040X> accessed 25 July 2015]  [125:  G W Downs, D M Rocke and P N Barsoom, ‘Is the good news about compliance good news about cooperation?’ (1996) 50(3) International Organization 379]  [126:  W Cole, ‘Mind the Gap: State Capacity and the Implementation of Human Rights Treaties’ (2015) 69 (2) International Organization  2 <http://journals.cambridge.org/abstract_S002081831400040X> accessed 25 July 2015] 

The candidate countries are more likely to benefit more than the EU from the accession and therefore, strive towards it more eagerly.  This tendency of interdependence is reflected in the outcome of the bargaining game, which depends on the relative bargaining power of the parties to direct the agreements in a favourable direction.[footnoteRef:127] As Schneider states,[footnoteRef:128]  bargaining power ‘stems from the attractiveness of a so-called outside option’ or ‘capabilities’.  Thus, the bargaining power will probably increase with more tenable outlet options, which means alternatives other than joining the EU and also the investments made by either party as part of the accession.[footnoteRef:129] On the other hand, the potential benefits of the accession may reduce candidate countries’ bargaining power.  However, these benefits are seen as the only incentive strong enough to lever compliance with the EU’s accession criteria.[footnoteRef:130]  In reality, other attainable alternatives to the enjoyment of such benefits are rarely given,[footnoteRef:131] for example, economic union of the MS through other mean of agreement.  Simultaneously, the interest of the EU in successfully concluding the negotiations increases as the pre-accession process advances, regardless of the candidates’ actual compliance in some cases.[footnoteRef:132] This could be argued to be due to the EU’s incentive of increased power, the financial investment already made and the potential for future development.  This phenomenon seems to increase the bargaining power of the candidate countries.   However, it does not mean that the imbalanced power relations in favour of the EU are eliminated.  In terms of the EU’s overall bargaining power, the candidate countries remain relatively weaker,[footnoteRef:133] since in principle, candidate countries eventually have to incorporate and apply the acquis in full.  As a result, a few issues remain open for negotiation by the candidate countries such as a limited number of special derogations and transitional periods for the enforcement of certain rules.  These countries will not go too far in risking to be eventually excluded from the accession process prematurely.  Additionally, failure to integrate would be more costly than the integration of the candidates at this stage.[footnoteRef:134] The above-mentioned derogations are generally limited since it serves as a means to redistribute enlargement benefits from new members to adversely affected new members.[footnoteRef:135] However, there are some exceptions such as the Euro opt outs; and Area of Freedom, Security and Justice. [127:  T Böhmelt and T Freyburg, ‘The temporal dimension of the credibility of EU conditionality and candidate states compliance with the acquis communautaire 1998-2009’ (2013) 14(2) European Union Politics 250, originally published online 3 October 2012 <http://www.sagepublications.com>]  [128:  G Schneider, ‘Bargaining’ in B Badie, D Berg-Schlosser and L Morlino (eds), International Encyclopedia of Political Science (Sage Publications 2011)]  [129: C Johnsson, ‘Diplomacy, bargaining and negotiation’ in W E Carlsnaes, T Risse and B A Simmons (eds), Handbook of International Relations (Sage Publications 2002); G Schneider, ‘Bargaining’ in B Badie, D Berg-Schlosser and L Morlino (eds), International Encyclopedia of Political Science (Sage Publications 2011)]  [130:  F Schimmelfennig and H Scholtz, ‘EU democracy promotion in the European neighbourhood: Political conditionality, economic development and transnational change’ (2008) 9(2) European Union Politics 187]  [131:  F Schimmelfennig, ‘International socialization and the new Europe: Rational action in an institutional environment’ (2000) 6(1) European Journal of International Relations 109]  [132:  A Dimitrova, ‘Europeanization and civil service reform in Central and Eastern Europe’ in F Schimmelfennig and U Sedelmeier (eds), The Europeanization of Central and Eastern Europe (Cornell University Press 2005) 71–91]  [133:  H Grabbe, ‘How does Europeanization affect CEE governance? Conditionality, diffusion, and diversity’ (2001) 8(6) Journal of European Public Policy 1013]  [134:  F Schimmelfennig and U Sedelmeier, ‘Governance by Conditionality: EU Rule Transfer to the Candidate Countries of Central and Eastern Europe’ (2004) 11(4) Journal of European Public Policy 661]  [135:  C J Schneider, ‘Enlargement processes and distributional conflicts: The politics of discriminatory membership in the European Union’ (2007) 132(85) Public choice 102 <http://pages.ucsd.edu/~cjschneider/articles/pdf/EnlargeProcess-O035.pdf, accessed 16 April 2015] 

To summarise, the different stages in the bargaining process have been identified to be one of the factors in changing bargaining power and the varying membership probability.[footnoteRef:136] Before accession, the focus was primarily on the contribution of the EU conditionality and improved governance quality.  After accession, the focal point has been on the effectiveness of the EU membership on these countries on pre-accession reforms and whether the disappearance of EU exertion would lead to ‘backsliding’.  It is difficult to provide a uniform answer without taking into account the changes made with time in particular MS.  The reason behind this lies in the difficulty that the outcome depends on both past performance and rules of engagement with the EU.  Besides, it is also challenging to devise a quick fix for politics in the context of long-term commitments.[footnoteRef:137]  [136:  T Böhmelt and T Freyburg, ‘The temporal dimension of the credibility of EU conditionality and candidate states compliance with the acquis communautaire 1998-2009’ (2013) 14(2) European Union Politics 250, originally published online 3 October 2012 <http://www.sagepublications.com>]  [137:  A Posen, ‘Why Central Bank Independence Does Not Cause Low Inflation: There Is No Institutional Fix for Politics’ in Richard O’Brien (ed), Finance and the International Economy (Oxford University Press1993)] 


3.3.4  Factors affecting the adherence issues
Despite these loopholes, it can be concluded that EU ‘conditionality’ matters, and this is only one of the many factors that needs to be taken into account.  For example, the country’s pre-existing political and social environment and level of commitment to reforms play a crucial role in the adherence to ‘conditionality’.  The idea of ‘path dependency’ through making a right balance between ‘soft law’ and ‘hard law’ could also be of significance in the context. ‘Path dependency’[footnoteRef:138] is linked with ‘soft law’ and a nominal form of path dependence needs to be present whenever there is an element of persistence or durability in a decision or commitment.  Hence, what exists at present, critically depends on the pre-existing conditions as well as decisions taken in the past.[footnoteRef:139] This could be argued as the basis of the EU’s normative law, which is not necessarily implemented at the ground level.  However, EU ‘conditionality’ in accession States can assist in maintaining the commitments of the policy makers to reform, especially where there is a lack of a strong domestic committed instrument. Therefore, it can be questioned how does ‘conditionality’ relate to normative law? Some argue that the domestic cost of reform such as resistance to reforms and the impact of such resistance on re-election may impact the policymakers’ decisions resulting in a reduced level of reform performance or a status quo.[footnoteRef:140] In addition, some[footnoteRef:141] suggest that these countries were experiencing some degree of ‘backsliding’, which might be influenced by the EU’s connection in this process,[footnoteRef:142] for example, disappearance of accession anticipation.  Thus, it can be questioned whether the success of the EU’s pre-accession ‘conditionality’ could be maintained after accession.   [138:  It is a tendency of e preference to continue even if better alternatives are available. This is increasingly common for social scientists to describe political processes as ‘path dependent’. For further details see P Pierson, ‘Increasing Returns, Path Dependence, and the Study of Politics’ (2000) 94(2) The American Political Science Review 251-267 < http://www.jstor.org/stable/2586011>Accessed 30 March 016]  [139:  S E Margolis and S J Liebwitz, ‘Path Dependence’ , <http://wwwpub.utdallas.edu/~liebowit/palgrave/palpd.html> accessed 20 April 2015.  An example of path dependence is, ‘For example, an individual does not alter his consumption of housing services every day in response to changes income or relative prices.  Since one’s exact consumption of housing is largely determined by a rental or purchase decision made some time in the past, an observer could not expect to determine the values of a consumer's housing consumption today even with full knowledge of the current values that enter that consumer's optimization problem.  So here we have something that could be called path dependence.’]  [140:  ‘Fostering structural reforms in industrial countries’ < https://www.imf.org/external/pubs/ft/weo/2004/01/pdf/chapter3.pdf> accessed 19 April 2015]  [141:  Be´la Greskovits, ‘Is East-Central Europe Backsliding? Economic Woes and Political Disaffection’ (2007) 14(4) Journal of Democracy 40; I Krastev, ‘Is East-Central Europe Backsliding? The Strange Death of the Liberal Consensus’ (2007) 14 (4) Journal of Democracy 56; A Mungiu-Peppodi, “Is East-Central Europe Backsliding? EU Accession Is No ‘End of History’” (2007) 14(4) Journal of Democracy 8; J Rupnik, ‘Is East-Central Europe Backsliding? From Democracy Fatigue to Populist Backlash’ (2007) 14(4) Journal of Democracy 17]  [142:  M Ugur, ‘Europeanization, EU Conditionality, and Governance Quality: Empirical Evidence on Central and Eastern European Countries’ (2013) 57 International Studies Quarterly 41] 


Observers of the EU have always been concerned with its eastern enlargement, that is, the ability of the CEE countries after accession to apply and enforce the large and complex body of EU legislation – the acquis communautaire.[footnoteRef:143] The EU’s ability to ensure compliance can be seen as limited and the continuous compliance problems in the new MS such as Hungary could also undermine the functioning of the EU’s internal market.  This market relies on all the MS’s credible commitments to function by the rules and their mutual trust in each other’s ability to do so.  Therefore, it was only logical for the EU to impose a strict pre-accession conditionality that called for the alignment of the candidate countries’ legislation and institutions with the entirety of the acquis prior to accession.[footnoteRef:144] The main factors that influence the compliance in countries like Hungary are, for example, compliance costs, administrative capacities, societal mobilisation, the number of parties in Government, related bureaucratic quality and their regulatory environment, political preference and interest.  Regarding the capacity, one could ask whether it involves what the MS chose to use or is it beyond or is it the maximum of the State’s available resources.  Although the EU institutions can sanction legislative non-compliance in MS after accession, the powerful threat of withholding membership is no longer available.  Hence, understandably concern may rise that accession may even dilute adherence to EU rules if EU enforcement mechanisms are not sufficiently strong.  Ten years after accession, have these compliance expectations been fully met? Are the post-communist new members (EU8) particularly prone to breaching EU law? How do their compliance records compare to the older MS (EU15)? Is conditionality merely an instrument to induce compliance with the rules of an international institution only for a short term, and not sustainable in the longer term?[footnoteRef:145]Some argue that widespread non-compliance can take place due to the fact that monitoring, compliance, and enforcement provisions are nonexistent, voluntary, or weak and deficient,[footnoteRef:146] and therefore repressive countries can join them with relative impunity.[footnoteRef:147] This will be further examined in Chapter 6, which is based on the empirical evidence. [143:  C Knill and J Tosun, ‘Post-accession transposition of EU law in the new member states: a cross-country comparison’ in: F Schimmelfennig and F Trauner (eds), Post-accession compliance in the EU’s new member states, European Integration online Papers (EIoP) (2009) Special Issue 2(13) Art.  18 <http://eiop.or.at/eiop/pdf/2009-018.pdf>  accessed 19 April 2015]  [144:  U Sedelmeier, Constructing the Path to Eastern Enlargement: The Uneven Policy Impact of EU Identity (Manchester University Press 2005)]  [145:  F Schimmelfenni and U Sedelmeier, ‘Conclusion: The impact of the EU on the accession countries’ in F Schimmelfennig and U Sedelmeier (eds), The Europeanization of Central and Eastern Europe (Cornell University Press 2005)]  [146:  E Neumayer,  ‘Do International Human Rights Treaties Improve Respect for Human Rights?’ [2005]
49 (6) Journal of Conflict Resolution 925–53.
]  [147:  W Cole, ‘Mind the Gap: State Capacity and the Implementation of Human Rights Treaties’ (2015) 69 (2) International Organization  2 <http://journals.cambridge.org/abstract_S002081831400040X> accessed 25 July 2015] 




3.4  The EU, its democracy and the democratic deficit critique
From 2006 and onwards, countries such as Hungary with more or less consolidated democracies benefited from the EU membership and practically irreversible marketisation.[footnoteRef:148] However, the link between the EU and the consolidation of democracy and marketisation generates issues.  Firstly, was the EU’s transformative power effective in States which did not initially embark on radical political and economic reform?[footnoteRef:149] It could be argued that the EU membership bids just amplify to some extent a process happening anyway.  Secondly, such time-consuming tasks of incorporating the EU law into domestic law prompted the CEE countries to initiate fast-tracking policy and law implementation mechanisms, which bypassed the normal procedures of democratic thought process.  This phenomenon raises the question of whether the EU demands were actually harming rather than helping democratic consolidation[footnoteRef:150] amongst other aspects of ‘conditionality’. [148:  W Sadurski, ‘Accession’s Democracy Dividend: The Impact of EU Enlargement upon Democracy in the New Member States of Central and Eastern Europe’ (2004) 10(4) European Law Journal 371]  [149:  A Gryzmała-Busse, Redeeming the Communist Past:The Regeneration of Communist Parties in East Central Europe (Cambridge University Press 2002)]  [150:  H Grabbe, ‘How Does Europeanisation Affect CEE Governance? Conditionality, Diffusion and Diversity’ (2001) 8(4) Journal of European Public Policy 1013] 


3.4.1  The EU and policy decisions
Policies were enacted, which were sometimes decisive and went against mainstream domestic political preference.  Given the Copenhagen criteria and the politically sensitive placement of ethnic minorities in Hungary, for example, there was an observable gap between the declared policies and implementation.[footnoteRef:151] Some argue that the Governments at national level use EU membership to justify unpopular policies.[footnoteRef:152]  If this is not the case with the Roma, it can be argued that there may be a lack of will at the level of national Government in this area.  Interestingly, politically sensitive topics such as minority issues have been a potential veto point in negotiations between the EU and the accession States; hence, transposition of the acquis and conformity to EU standards was critically important.[footnoteRef:153]  It can be challenged whether the new State has embraced the EU law or has it been a matter of merely ticking a box.  It is a very complex task to prove that States strive to their commitment to the EU membership.  For example, the State may pledge to policy implementation by 2014, which can easily be procrastinated to 2020 and onwards.  Another area which needs pressing attention is the policy embedding in the system of the States, and more importantly the society.[footnoteRef:154] [151:  B Rechel, ‘Minority Rights in Post-communist Bulgaria’(unpublished PhD thesis, University of Birmingham 2005)]  [152:  R H Linden, ‘Norms and nannies: The impact of International Organizations of the Central and East European States’ in R H Linden (ed) (Rowman & Littlefield 2002) 18]  [153:  H Grabbe, The EU’s Transformative Power: Europeanization through Conditionality in Central and Eastern Europe (Palgrave MacMillan 2006)]  [154:  S Lightfoot, ‘EU non-discrimination law and policy – a future mandate?’, Seminar aimed at PhD researchers in EU legal studies, Leeds University, 5 December 2012] 


3.4.2  Factors influencing policy change
Minority policy may have changed de jure, but mostly remained not de facto.  Persecution of ethnic Roma, for example, was a common and frequent area of concern in EU reports on implementation of the acquis.  The impact of the EU in bringing about policy change was lightened by several factors.  Firstly, whether the EU institutions and its MS were acting in unity.  Where accession States received mixed signals, they tended to choose the most acceptable policy in the domestic context.  Secondly, the nature of the acquis mattered.  Thirdly, the clarity and degree of implementation in existing MS also mattered largely.    Due to pre-existing political and societal environment, questions can be raised whether anti-discrimination acquis is soft acquis or a deal breaker for Hungary’s accession purpose.  Some suggest that where the EU’s requirements were clear and reward directed, the EU made a noticeable contribution.[footnoteRef:155] However, there were often unclear requirements embodied in some sections of the acquis, which lacked order and hence limited the EU’s vast potential influence on the accession states.[footnoteRef:156] The varieties of paths taken by post-Communist countries like Hungary suggest the significance of the motivations of domestic political actors in changing the present and future of a country and the overall importance of ‘path dependency’.   [155:  F Schimmelfenni and U Sedelmeier, ‘Conclusion: The impact of the EU on the accession countries’ in F Schimmelfennig and U Sedelmeier (eds), The Europeanization of Central and Eastern Europe (Cornell University Press 2005)]  [156:  H Grabbe, The EU’s Transformative Power: Europeanization through Conditionality in Central and Eastern Europe (Palgrave MacMillan 2006)] 


3.5  Compliance with the EU directives
In theory, signing the Treaty of Accession in April 2003 removed conditionality power from the EU.  Legislative preparation takes time; hence most of the Acts adopted in 2004 were already in the process of being implemented by the time of concluding the treaty.[footnoteRef:157] The accession of the eight post-Communist countries such as the Czech Republic, Estonia, Hungary, Lithuania, Latvia, Poland, Slovakia and Slovenia presented a portrait of how the combination of internal force and external pressure for change can produce different forms of political and policy reforms.[footnoteRef:158] Thus, the performance of the new members has been inconsistent.  The accession Governments’ positions on the left or right scale in socio-economic context along with their attitudes towards the accession have a striking effect on the possibility of timely transposition.  For example, the rate of trade-related directives has higher chances of being implemented within the deadline.  The reason behind this could be that trade rules have tangible consequences, which are easily appreciated.  Whereas, implementing highly complicated laws and costly directives are more likely to have a delayed implementation.   A study[footnoteRef:159] for the period of 1999 to 2003 concluded that ‘the functioning and the quality of the domestic bureaucracy constitute crucial pre-conditions for effective alignment with EU policy requirements’.  In the process of addressing the causal structure behind implementation performance, one could also explore the changes in a single accession country over a period of time.[footnoteRef:160] [157:  D Toshkov, ‘Eastern Europe, Embracing European Law : Compliance with EU Directives in Central and Eastern Europe’ (2008) 9 European Union Politics 379 <http://eup.sagepub.com/content/9/3/379> accessed 13 November 2013]  [158:  D Vesselin, K H Goetz and H Wollmann, Governing after Communism: Institutions and Policymaking (Rowman & Littlefield 2006); A M Vachudova, Europe Undivided.  Democracy, Leverage, and Integration after Communism (Oxford University Press 2005)]  [159:  P Hille and C Knill , ‘It’s the Bureaucracy, Stupid: The Implementation of the Acquis Communautaire in EU Candidate Countries, 1999–2003’ (2006) 7(4) European Union Politics 531–552]  [160:  D Toshkov, ‘Eastern Europe, Embracing European Law : Compliance with EU Directives in Central and Eastern Europe’ (2008) 9 European Union Politics 379 <http://eup.sagepub.com/content/9/3/379> accessed 13 November 2013] 


3.5.1  Transposition of EU law and time length
According to Zubek[footnoteRef:161], centralisation of authority is a crucial factor that affects the rate of the process of adopting the acquis, which is manifested in the exercise of strong political leadership, trend setting, centralisation and co-ordination mechanisms, the wider administrative system and the improvement of administrative capacity.  This has been evident in the case of Poland, where the dominant role of the executive vis-à-vis the legislature has improved the accomplishment in Poland.  Moreover, the CEE countries took on feeble governance from their communist past, which lacks strategic policymaking capabilities.  Despite this limitation, the Governments that act in the negotiations are held responsible by their electorates, but not uniformly – would depend on popularity of EU policies and also by the EU authorities for honouring their commitments.   [161:  Z Radoslaw ,‘Complying with Transposition Commitments in Poland:Collective Dilemmas, Core Executive and Legislative Outcomes’ (2005) 28(3)West European Politics) 592–619] 


On this note, the national Governments are regarded as the main actors in terms of implementation process of the directives of the EU.[footnoteRef:162] One may question whether political executives can be expected to harness the bureaucracy easily? Is it a lack of technical competence or the unwillingness of the political elite which is hindering elimination of the bureaucracy? Some argue that bureaucratic efficacy enhances levels of compliance with civil, political, and physical integrity rights provisions and not just technical trade provisions.[footnoteRef:163] Furthermore, the EU law has to be recognised, translated, consulted and adapted in the context of the country’s history and culture; bearing in mind the limited time.  This means that the Government encounters missed opportunity costs to deal with their preferential issues such as trade.  The less the provisions of the law match with Government preferences, the longer it will take for the Government to shift any legislation. [162:  D Vesselin, K H Goetz and H Wollmann, Governing after Communism: Institutions and Policymaking (Rowman & Littlefield, 2006).]  [163:  W Cole, ‘Mind the Gap: State Capacity and the Implementation of Human Rights Treaties’ (2015) 69 (2) International Organization  2 <http://journals.cambridge.org/abstract_S002081831400040X> accessed 25 July 2015] 


3.5.2  Support of the EU by the MS along political lines
Legislation that needs to be applied to a wider field affecting politically prominent or sensitive issues such as Roma integration, tends to demand more from national Governments and administrations.[footnoteRef:164] One also needs to recognise that the issue may be considered as ‘non-preferential’; and it has a deeper and enduring effect on the ‘preferential’ issues such as internal market issues.  Furthermore, the speed of transposition depends on the national Government’s support for the EU, where the Governments will be more willing to abandon their own policy in order to secure EU accession.  There is also a link between societal support for the EU and implementation outcomes.[footnoteRef:165] Since it is difficult to deduce an expectation for the impact of the body of EU legislation due to its heterogeneous characteristics, the left (socialist) Governments can be expected to be ‘not very happy’ with the implications of these EU reforms.  This is due to the principles of the ‘common market and now internal market’, which favour market freedom and less Governmental intervention.  Hence, they are likely to postpone the adoption of implementing national legislation.[footnoteRef:166]  Some suggest that the Pro-European and right-wing Governments have been promoting a favourable result with regard to timely transposition.[footnoteRef:167] This can be questioned in case of Hungary’s current moderate right-wing Government and their evidently anti-EU approach towards EU legislation and policy implementation.[footnoteRef:168]  [164:  E Mastenbroek, ‘Surviving the Deadline - The Transposition of EU Directives in the Netherlands’ (2003) 4(4) European Union Politics 371–395; M Kaeding ‘Determinants of Transposition Delay in the European Union’ (2006) 26(3) Journal of Public Policy 229–253]  [165:  R Lampinen and P Uusikyla, ‘Implementation Deficit – Why Member States Do Not Comply with EU Directives?’ (1998) 21(3) Scandinavian Political Studies 231–251;  H Mbaye ‘Why National States Comply with Supranational Law: Explaining Implementation.  Infringements in the European Union 1972-1993’ (2001) 2(3) European Union Politics 259–281]  [166:  L Katerina (2004), ‘How Can International Organizations Shape National Welfare States? Evidence from Compliance with EU Directives’, Center for European Studies Working Paper 107]  [167:  D Toshkov, ‘Eastern Europe, Embracing European Law : Compliance with EU Directives in Central and Eastern Europe’ (2008) 9 European Union Politics 379 <http://eup.sagepub.com/content/9/3/379> accessed 13 November 2013]  [168:  G Schopflin, Member of the European Parliament, Hungary and the EU: a troubled relationship (2012) <http://schopflin.fidesz-eu.hu/news_display/hungary_and_the_eu_a_troubled_relationship>accessed 12 December 2013; Hungarian Politics In-Depth, Policy Solutions, July 2013 <www.policysolutions.hu/userfiles/elemzesek/pid6_2013_antiEurope.pdf> accessed 12 December 2013] 

Furthermore, single-party majority Governments have fewer obstacles to overcome to enact their proposals or legislation including EU legislation whereas multi-party cabinets have to adjust with more actors.[footnoteRef:169] The number of parties in Government and the ideological difference also plays a major role to the concept of ‘veto players’.[footnoteRef:170] At the beginning of accession negotiations, all the candidate countries from CEE were still going through the knock-on effect of the political, economic and social changes resulting from the end of the Communist regimes.[footnoteRef:171] Thus, in order to understand the implementation performance, one must consider the political institutions and the public administrations of the applicant countries.  Nevertheless, one needs to challenge how trade-related legislation is more likely to be implemented and enforcement faster than other areas such as ‘Roma integration’, taking into account the noted factors.  Furthermore, how does this issue map onto the right-left political divide at national level? [169: D Toshkov, ‘Eastern Europe, Embracing European Law : Compliance with EU Directives in Central and Eastern Europe’ (2008) 9 European Union Politics 379 <http://eup.sagepub.com/content/9/3/379> accessed 13 November 2013
]  [170: B Steunenberg, ‘Turning Swift Policy-Making into Deadlock and Delay: National Policy Coordination and the Transposition of EU Directives’ (2006) 7(3) European Union Politics 293]  [171: J Elster, O Claus and U Preuss, Institutional Design in Post-Communist Societies: Rebuilding the Ship at Sea (Cambridge University Press1988)] 


3.6  The RED and its effect
Roma issues have not been in the EU’s priority areas due to lack of interest or lack of capacity.  Since the eastward expansion, the EU started to have a greater impact because the EU was concerned about the potentially destabilising role that might be played by the large Roma population for the enlarged EU.[footnoteRef:172] The fact that a significant number of Roma would become EU citizens and enjoy many of the rights and benefits that are conferred by the EU citizenship including the freedom of movement,[footnoteRef:173] triggered the EU to put Roma integration into the agendas of the candidate countries.  It is notable that originally the Communities were founded on the principle of non-discrimination on grounds of nationality with respect to economic goods and actors.  This contrasts with a more direct concern with human rights and human equality on grounds of racial or ethnic identity.  Furthermore, the discourse on the issue of racism and race discrimination started only from the mid-1980s within the EU, resulting in calls for legislative initiatives, which are highlighted below.[footnoteRef:174] [172:  B Rechel, Minority Rights in central and Eastern Europe (Routlage 2010) 12]  [173: A McGarry, ‘The dilemma of the European Union’s Roma policy’ (2011) Critical Social Policy 126 ]  [174:  E Howard, The EU Race Directive, developing the protection against Racial Discrimination within the EU (Routlage 2010) <http://www.mylibrary.com?ID=237707> accessed 13 November 2013] 


3.6.1  Initiatives in the 1980s - Chronology
1985 - The first report was adopted by the Committee of Inquiry on the Rise of Fascism and Racism in Europe, which recommended, ‘an effort must be made to define more broad community powers and responsibilities in the area of race relations, if necessary by the revision of the Treaties (European Parliament 1985:95, 6.1 (j)).
1986 - The European Parliament (EP) called for a declaration after two resolutions, and the Community institutions adopted a Joint Declaration in 1986.  Although this declaration did not contain any specific proposals for action, however, it is the first coordinated joint statement by the Council, the Commission and the Parliament against racism and xenophobia, particularly at a point when it was growing in Europe.
1987 and 1988 - The Parliament adopted two more resolutions and a proposal for a Council Resolution.
1989 - Opinion of the Economic and Social Committee, and the EP Resolution, which recognised the need for some form of legislation.  


3.6.2  Initiatives in the 1990s - Chronology
1990 - The EU was reluctant to take legislative measures during the 1990s.  MacEwen suggests that the reason behind this hesitancy is the Community directives were seen as an unnecessary element due to the recognition of the European Convention of Human Rights (ECHR) by the MS.[footnoteRef:175] Furthermore, the MS might consider the action against racial discrimination to be dealt with by the national legislation and primarily a matter of national competence.  The ECJ held the EC/EU did not have competence to accede to the ECHR, but this is now contained in Article 6 TEU since the Treaty of Lisbon.  The judgment is perceived as opportunistic[footnoteRef:176] since the Court had previously developed its own human rights jurisprudence and is thought to have rejected accession competence in order to avoid being subjected to the ECtHR.[footnoteRef:177] The MS might also be unwilling to accept or in denial about the existence of racism and racial discrimination within their borders.  This denial might be aggravated by the fact that in most of the MS, especially the CEE countries, this subject was and still is a sensitive issue.  Taking action by the Governments on this issue may not win many votes, which is evident in the case of Hungary as demonstrated in statements made by experts, ‘some people have short term goals, many Mayors want to be re-elected and this is the most important for them’[footnoteRef:178]. [175:  M MacEwen, Tackling Racism in Europe, An Examination of Anti-Discrimination Law in Practice (Bloomsbury Publishing 1995) 120-130]  [176:  J Coppell and A O’Neil, ‘The European Court of Justice: Taking Rights Seriously’ 12 Legal Studies (1992) 227]  [177:  Opinion 2/94 (1996) ECR I-1759, Access to European law <http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61994CV0002:EN:PDF> accessed 22 April 2015]  [178:  Quotation from the expert interview in Hungary in 2013] 

The Community brought out a Community Charter of Fundamental Social Rights, which emphasised combating discrimination of any form.  One of the reports by the Committee of Inquiry on the Rise of Fascism and Racism in Europe’ recommended ‘a draft directive, to be prepared by 31 March 1991.  This suggests that the Committee of Inquiry regarded that the Community had the competence to do so.  In the same year, an EP resolution made draft amendments, which added a Declaration of Fundamental Rights to the EC Treaty with a heading ‘Equality before the law’ and ‘protection against discrimination’.  It is important to note that the grounds for protection against discrimination are the same as those mentioned in Article 14 ECHR.  Article 8e of the above Declaration contained an amendment under which the MS ‘shall take the necessary measures to avert, prohibit all form of intolerance, hostility and violence against persons or groups inspired by race, cultural differences…..  and also to avert any form of segregation against such persons or groups’.  Despite these steps, no meaningful progress was made due to the fact that the Council did not want to address this issue, which is evident in their insistence on the absence of any specific EC Treaty provision on racism and hence this fell beyond the Community’s legal competence.  Thus, the Council’s statements to fight racism and xenophobia were open to the charge of being somewhat hollow statements since they were not backed up by concrete action.[footnoteRef:179] However, the situation started to change in the early 1990s. [179:  M Bell, Anti Discrimination Law and the European Union (Oxford University press 2002) 62, 63 ] 

1991 to 1992 - The factors that influenced the change were deepening cross-border racism and recognising that this might affect the operation of the internal market.  The effect may also include the over-flow from EU immigration and asylum policies.  Additionally, difference between national levels of protection discourages or encourages people to move to those States where protection is relatively smaller or bigger.[footnoteRef:180] This phenomenon induced the formation of a productive lobby against racism.[footnoteRef:181] Nevertheless, it could be argued that this reflects some ambiguity about the priority of human rights over economic rights.  During 1991 and 1992, the EP asserted its commitment to fight against racism and xenophobia.  The Council also mentioned the importance of this issue at the Maastricht Summit in 1991, the Edinburgh Summit in 1992 and Copenhagen Summit in 1993.[footnoteRef:182]  One could argue that this change was primarily motivated by smoother functioning of the internal market rather than the purely ‘good’ intention of ensuring ‘equality before the law’ and ‘combat discrimination’, which reflects the essentially economic core of the European project to the date. [180:  This has been evident on the Roma migration from the CEE to Western Europe depending on the accession and immigration policy of the West.]  [181:  M Bell, Anti Discrimination Law and the European Union (Oxford University press 2002) 63-69]  [182:  E Howard, The EU Race Directive, developing the protection against Racial Discrimination within the EU (Routlage 2010) <http://www.mylibrary.com?ID=237707> accessed 13 November 2013] 

Moreover, The Treaty on European Union (TEU) represented a new stage in European integration since it opened the way to political integration by creating an ever closer union amongst the peoples of Europe.  It emphasises on respecting the principle of democracy and fundamental rights by the European Convention for the Protection of Human Rights and Fundamental Freedoms (Article F).  Article J.1 (2) aims to develop and consolidate democracy and the rule of law and respect for human rights and fundamental freedoms.  Furthermore, Article K.2 highlights that the provisions of Article K.1 shall be dealt with in compliance with the European Convention for the Protection of Human Rights and Fundamental Freedoms.[footnoteRef:183] [183:  Treaty on European Union <http://europa.eu/eu-law/decision-making/treaties/pdf/treaty_on_european_union/treaty_on_european_union_en.pdf> accessed 31 March 2016] 

1993 - The Starting Line Group initiated a proposal for a draft Council directive regarding elimination of racial discrimination[footnoteRef:184] and received the support of many organisations across the expanding EU.  This group was a coalition of more than 400 non-Governmental actors from across the EU, who are active in the field of anti-discrimination.  The proposal accepted that it might be necessary to amend the treaty to expand the competence in order to take legislative action.    [184:  A Dummett, ‘The Starting Line: A Proposal for a Draft Council Directive concerning the Elimination of Racial Discrimination.  New Community’(1994) 20(3) Commission for Racial Equality 530] 

1994 - The European Council agreed to develop a strategy at Union level to fight against racist and xenophobic violence.  In the same year, the Commission in its White Paper on Social Policy declared its goal to ‘press for specific powers to combat racial discrimination to be included in the Treaty’.[footnoteRef:185]  In addition, the Starting Line group released a proposal for the amendment of the European Community Treaty, which is called ‘The Starting Point’ to remedy the ‘obvious flaw’ in the original Treaty of Rome.  The group urged to add Article 3(u) to the present Article 3EC: ‘ ….the activities of the Community shall include ….the elimination of discrimination against persons or groups of persons, whether citizens of the EU or not, on the grounds of race, colour, religion, or national, social or ethnic origin....’  [185: Commission of the European Communities, European Social Policy, A way forward for the Union, COM(94) 333 final, A white paper (1994) <europa.eu/.../official.../social_policy_white_paper_com_94_333> accessed 28 November 2013] 

1995 - The final report of the European Council was adopted where the Kahn Commission[footnoteRef:186] suggested establishing a European Observatory on Racism and Xenophobia.  Furthermore, The Commission was of the opinion that the question of amendment of the Treaty should formally be placed on the agenda of the Inter-Governmental Conference in 1996.  Moreover, it recommended that those members of minorities who had been legally resident in the MS should have the freedom of movement.  Therefore, consideration should be given to an extension of citizenship of the EU to such members.  It also concluded that a clear prohibition of incitement to racial hatred, holocaust denial and trivialisation of crimes against humanity should be included explicitly in the criminal law of the MS and this law should impose penalty enhancement for racially motivated crimes.[footnoteRef:187] Moreover, the Commission proposed that the MS to introduce proposals to make racial discrimination (both direct and indirect) in employment unlawful.   Once a prima facie case of this kind has been established, the ‘burden of proof’ should be reversed and certain courses of action should be taken by the tribunals.  The benefit of the reversed burden of proof in litigation is clearly evident from the statement of experts, ‘What will help in terms of litigation and accessing to justice for victims is that with the RED there is this new legal tool of shifting of ‘burden of proof’, which in discrimination cases shifts to respondent’[footnoteRef:188] [186:  The Commission was chaired by Jean Kahn and hence, it is often referred to as Kahn Commission]  [187:  Commission of the European Communities, European Social Policy, A way forward for the Union, COM(94) 333 final, A white paper(199)< europa.eu/.../official.../social_policy_white_paper_com_94_333> accessed 28 November 2013
]  [188:  Quotation from the expert interview in Hungary in 2013; Council Directive 2000/78/EC and 2000/43 < http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32000L0078 accessed 30 March 2016] 

1996 - The Council also adopted a joint action (96/433/JHA), which aimed to guarantee effective judicial co-operation to circumvent the racist and xenophobic offenders escaping prosecution by travelling between the MS.[footnoteRef:189] In the same year the Council declared that 1997 would be the European Year against Racism (Resolution 1996).  The Council also asked the Commission to continue its work on the establishment of a European Monitoring Centre on Racism and Xenophobia. [189: E Howard, The EU Race Directive, developing the protection against Racial Discrimination within the EU (Routlage 2010) <http://www.mylibrary.com?ID=237707> accessed 13 November 2013; < http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:en:HTML> accessed 30 March 2016] 

1997 - The Treaty of Amsterdam was entered into, and Article 13 states that the ‘Community may take appropriate action to combat discrimination based on sex, racial or ethnic origin ...’ The Monitoring Centre was also established in June 1997 by a Council Regulation 1035/97/EC.[footnoteRef:190] The Europe wide survey (Euro barometer Opinion Poll 47.1) was carried out in this year, which showed ‘a worrying level of racism and xenophobia in the MS’. [190:  http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:21999A0218(01) accessed 30 March 2016] 

1998 - The EP resolution emphasised that Article 29 TEU expressly mentioned for the first time ‘the combat against racism and xenophobia’.  The Commission also set up an Action Plan (COM (1998) 183) across the EU in the period up to the new millennium.  Commissioner Flynn in his closing speech highlighted that working for equality and combating discrimination is not only the right thing to do but also it ‘makes economic sense’.[footnoteRef:191]  His statement again demonstrates the motivation of the EU to call for the Treaty of Amsterdam, where ‘economics’ is critical.   [191: E Howard, The EU Race Directive, developing the protection against Racial Discrimination within the EU (Routlage 2010) <http://www.mylibrary.com?ID=237707> accessed 13 November 2013; < http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:en:HTML> accessed 30 March 2016
] 

1999 - The Treaty of Amsterdam came into force on 1 May 1999, which added ‘preventing and combating racism and xenophobia to Article 29 TEU.  The most important addition is Article 13 into the EC treaty, which prescribed the Community to take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.  However, the words ‘without prejudice to the other provisions of this Treaty and within the limits of the powers conferred by it upon the Community’ have been subjected to criticism.  According to Guild, two possible legal positions can be perceived from this: firstly, Article 13 can only be used to give specificity to the duty not to discriminate in areas, which are already regulated by Community law or so closely attached to such areas as to make it necessary to regulate them.  Secondly, this Article gives a new and autonomous power for Community action in the field of non-discrimination.  It can be argued that this power can lead to two scenarios – on one hand, the Community may initiate actions against discrimination; on the other hand, it may choose not to initiate any actions which may be influenced by certain political factors such as its relationship with the MS in the context of ‘single market’.  Thus, the autonomy might be ‘ineffective’ in reality.  However, in exercising this power, the Community must act in accordance with the procedural powers at its disposal.[footnoteRef:192] Chopin and Nisses view the word ‘powers’, referring to the manner of taking decisions.  Additionally, this Article has been criticised on the following grounds: it lacked direct effect,[footnoteRef:193] and it requires unanimity of the Council meaning one member can block any action taken.  It can be questioned whether Council directives on racism have given it direct effect.  The EP is given very limited role despite being the most active among the Community institutions in this context, and it does not provide an open ended list of the grounds for discrimination,[footnoteRef:194] where ethnicity is not fully included.  Based on Article 13, the Commission added three proposals in November 1999, which included the following: [192: E Guild , ‘The European Union and Article 13 of the Treaty establishing the European community’, in G Moon (ed), Race Discrimination, developing and using a new legal framework (Hart publishing 2000) 67]  [193:  ibid 66]  [194:  U O'Hare, 'Enhancing European Equality Rights: A New Regional Framework' (2001) MJ 142] 

COM (1999) 565 - Proposal of a general framework directive for equal treatment in employment and occupation,
COM (1999) 566 - Proposal of a directive on equal treatment irrespective of racial or ethnic origin, and 
COM (1999) 567 - Proposal of a community action programme to fight against discrimination.

3.6.3  Initiatives in the year 2000 - Chronology
After the initial hesitation, the RED was adopted very speedily, just over a year after the Community competence was instituted.  In June 2000, based on the Treaty of Amsterdam and followed by negotiation between the MS[footnoteRef:195], the directive was adopted, which includes employment, education, social protection and housing.  Furthermore, the adoption of the Framework Directive for Equal Treatment in Employment and Occupation in November 2000 is limited to employment and occupation.[footnoteRef:196] Some argue that the reason behind the rapid adoption of the directive is that the MS wanted to demonstrate their true commitment to combat racism and racial discrimination.  It is interesting to note that the Framework Directive was based on Article 13,[footnoteRef:197] which entered into force on 2 December 2000 and the members were given time until 2 December 2003 to implement it. [195:  A Tyson, ‘The Negotiation of the European Community Directive on Racial Discrimination’ (2001) European  Journal of Migration and Law 3]  [196: Select Committee on the European Union, Fourth Report, 19 December 2000 <http://www.publications.parliament.uk/pa/ld200001/ldselect/ldeucom/13/1302.htm> accessed 27 November 2013]  [197:  Europa- Summaries of EU legislation, < http://europa.eu/legislation_summaries/employment_and_social_policy/employment_rights_and_work_organisation/c10823_en.htm>, accessed 20 April 2015] 

In the European Regional Conference in October 2000, the MS of the Council of Europe (COE) recognised racism and racial discrimination as a serious violation of human rights that threaten democratic societies.  It contained the detailed definition of direct and indirect discrimination, legal concepts of harassment, victimisation, provisions of reversal of burden of proof and the establishment of specialised equality bodies in the MS.  These elements are the result of the RED, being part of conditionality to acquis.  Hence, the RED imposed a duty on the MS to implement its provision by 19 July 2003.  
The opinions of the Advisory Committee of the Framework Convention for the Protection of National Minorities (FCNM) also concluded that ‘The most important contribution, which the EC could make to the protection of minorities within the framework of its existing powers; would be the adoption of a directive specifically aimed at encouraging the integration of the Roma’.[footnoteRef:198] Hence, ideally in the absence of a dedicated Roma directive, RED allows any Roma person to invoke the directive in front of the national courts against a wide range of organisations such as schools, hospitals, police and local authorities if the organisation has acted contrary to the legislation.  The implication of a directive is evident in Foster v. British Gas[footnoteRef:199] on vertical direct effect of directives.  The relevant national public authority (or emanation of the State) had an obligation to take the directive into account while performing an official act even where there is no national law.  National courts will also be under an obligation to interpret national law as far as possible in accordance with the directive as evident in Von Colson and Kamann v.  Land Nordrhein-Westfalen.[footnoteRef:200]  In effect, RED should provide an extra level of protection to Roma European citizens and the EU MS will have to take measures explicitly on Roma integration.[footnoteRef:201] This is not explicit though in the RED.  The Commission also specifically encouraged taking positive measures that would compensate the disadvantaged groups such as Roma, however it is not mandatory.[footnoteRef:202] ‘The RED sets out minimum requirements and the MS may therefore provide for a higher level of protection against discrimination in national legislation’.[footnoteRef:203]  [198:  A Xanthaki, ‘The Proposal for an EU Directive or Integration’ (2007), European Roma Rights Centre <http://www.errc.org/cikk.php?cikk=2211> accessed 27 April 2010]  [199:  Case C-188/89 Foster v.  British Gas [1990] ECR I-3133]  [200:  Case C- 14/83 Von Colson and Kamann v.  Land Nordrhein-Westfalen [1984] ECR 1891]  [201: A Xanthaki, ‘The Proposal for an EU Directive or Integration’ (2007), European Roma Rights Centre <http://www.errc.org/cikk.php?cikk=2211> accessed 27 April 2010]  [202:  A Dimitrova and M Rhinar, ‘The Power of norms in the transposition of EU directives’ (2005) <http://econpapers.repec.org.v-ezproxy.brunel.ac.uk:2048/article/erpeiopxx/p0142.htm> accessed 9 December 2013
]  [203:  The Race Equality Directive <http://europa.eu/rapid/press-release_MEMO-07-257_en.htm?locale=en> accessed 20 April 2014] 


3.7  Other European-level initiatives
The ECtHR was established in 1959 and its principles are set out in the ECHR, a landmark treaty that was signed in 1950 by the then members of the COE.  It is a permanent court sitting fulltime in Strasbourg, which is responsible for ruling on allegations of violations of the ECHR.  It also has the competence to accept individual complaints against all the 48 States that have ratified the ECHR, once State parties to the ECHR accept the individual petition procedure under Article 25.  The court is composed of a number of independent judges equal to that of the States Parties (currently 48).  The Court may receive applications from any person, non-Governmental organisation or group of individuals claiming that they are the victim of a violation of the ECHR by one of the States parties to the Convention.[footnoteRef:204] Applications must be made within six months of the final domestic decision being taken.[footnoteRef:205] It may also provide an advisory opinion concerning the application or interpretation of the ECHR when asked to do so by the Committee of Ministers (COM) of the COE.  However, it is rarely invited to use these powers.  Thus, it can be argued that the principle of exhaustion of local remedies applies under the ECHR, but the way in which national law receives international treaties is a matter for each national legal system according to the traditional principles of monism and dualism.[footnoteRef:206] [204:  Article 34 ECHR – admissibility of individual applications
<http://echr-online.info/article-34/> accessed 30 March 2016]  [205: ‘Right to Education Project’ <http://www.right-to-education.org/node/106>  accessed 16 December 2013; <http://www.echr.coe.int/Documents/Guide_ECHR_lawyers_ENG.pdf> accessed 30 March 2016]  [206:  B Marian, ‘The dualist and monist theories- International Law’s comprehension of these theories’ <revcurentjur.ro/arhiva/attachments_200712/recjurid071_22F.pdf> accessed 1 April 2015] 


3.7.1  Initiatives in the 1990s - Chronology
1993 - In October 1993 the European Commission against Racism and Intolerance (ECRI) was established by the first Summit of Heads of State and Government of the MS of the COE by adopting the Vienna Declaration on 9 October 1993.  ECRI’s task is to combat racism, racial discrimination, xenophobia, anti-Semitism and intolerance in greater Europe in the context of the protection of human rights and in the light of the ECHR.  ECRI's statutory activities are: 
1. Country-by-country monitoring,
2. General policy recommendations, and
3. Information and communication activities with civil society.  
The findings and recommendations of ECRI are to oversee how each country might deal with the problems identified, and these are published in country reports.  The country monitoring deals with all MS on an equal basis and is conducted in five-year cycles, covering nine/ten countries per year.[footnoteRef:207] It can be argued that there is an overlap of policy statements or programmes emanating from the EU and the COE,[footnoteRef:208] and this context is one of them.  It must be noted that there has been attempts to increase co-operation and co-ordination between the European Commission and COE by looking at how relevant, efficient, effective and visible this co-operation has been in supporting sustainable impact for the protection and promotion of the principles of the EU.[footnoteRef:209] [207:  ECRI in brief, April 2009 <www.coe.int/t/dghl/monitoring/ecri/activities/Ecri_inbrief_en.pdf>accessed 2 December 2013]  [208:  F E Dowrick, ‘Overlapping European Laws’ (1978) 27 International and Comparative
Law Quarterly 629-660]  [209:  Evaluation of Commission’s cooperation with the Council of Europe (Final Report, volume 1, 2012) vii < http://ec.europa.eu/europeaid/how/evaluation/evaluation_reports/reports/2012/1311-final-report-vol1-121003-final-edits_en.pdf> accessed 30 march 2016 ] 

1994 - In November 1994 the text of the FCNM was adopted by the COM and opened for signature on 1 February 1995.  
1996 -1997 - An Ad Hoc Committee of Experts on the Implementation Mechanism for the Framework Convention (CAHMIN) designed draft rules for monitoring purpose under Articles 24-26 of the FCNM.[footnoteRef:210] Under Article 12, the Parties shall, where appropriate, are to undertake to promote equal opportunities.  Article 6 emphasises that the Parties shall encourage a spirit of tolerance and intercultural dialogue….  and to undertake appropriate measures to protect persons who may be subject to threats or acts of discrimination, hostility or violence as a result of their ethnic, cultural, linguistic or religious identity.  Article 24 states that the COM of the COE shall monitor the implementation of the FCNM by the Contracting Parties.[footnoteRef:211] The Advisory Committee of 18 independent experts is responsible for providing a detailed analysis on minority legislation and practice.  It is also responsible for adopting country-specific opinions and these opinions are intended to advise the COM in the preparation of its Resolutions. [210:  Committee of the experts on issues relating to the protection of national minorities, Secretariat Secretariat memorandum, prepared by the Directorate of Human Rights, 6 march 1998 < https://www.coe.int/t/dghl/monitoring/minorities/6_resources/PDF_DH-MIN%2898%292_en.pdf> accessed 30 April 2015]  [211:  Council of Europe, Framework Convention for the Protection of National Minorities and Explanatory Report, February 1995 H (95) 10 <http://www.coe.int/t/dghl/monitoring/minorities/default_en.asp> accessed 10 December 2013] 

Monitoring cycles of the FCNM take place every five years, in accordance with the stages of,
1. Submission of a Report by the State Party,
2. State reports are examined by the Advisory Committee, which makes use of a wide variety of written sources of information from State and non-State actors,
3. Adoption of an opinion by the Advisory Committee, which is transmitted to the State concerned for their comment as well as all States sitting in the COM,
4. The COM adopts a Resolution following the adoption of an Opinion by the Advisory Committee, which contains conclusions and recommendations to the State concerned on the implementation of the FCNM,
5. Follow-up dialogue on the results of the monitoring regarding the measures to be undertaken to improve minority protection.  These meetings have proved an excellent occasion to bring together all the actors concerned by the implementation of the Framework Convention.[footnoteRef:212] For example, in the context of Hungary, a proposal was made in order to build a partnership between the COM of the COE and the Conference of Ministers responsible for Local and Regional Government.[footnoteRef:213] [212:  Council of Europe, Monitoring the implementation of the Framework Convention for the Protection of National Minorities <http:// www.coe.int/t/dghl/monitoring/minorities/2_Monitoring/Monitoring_Intro_en.asp> accessed 2 December 2013]  [213:  1118th meeting 6 July 2011, Council of Europe < https://wcd.coe.int/ViewDoc.jsp?Ref=CM/Del/Dec(2011)1118/2.4&Language=lanEnglish&Ver=original&Site=COE&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864> accessed 30 April 2015] 


3.7.2  Initiatives in the 2000s - Chronology
2000 - In December 2000 the Official Proclamation of the European Charter of Fundamental Rights prohibited discrimination.  In 2009 with the entry into force of the Treaty of Lisbon, this Charter became binding on the EU institutions and the national Government when they are implementing EU law.  However, the Charter does not extend the competence of the EU to matters not included by the Treaties.[footnoteRef:214] The Charter made the rights more visible and explicit for the citizens of the EU and determines that the EU shall accede to the ECHR.  This phenomenon actually creates an obligation for the EU to improve the protection of fundamental human rights, which include the right to equality or non-discrimination in the EU, and it would make the EU institutions subject to the scrutiny of the ECtHR.[footnoteRef:215] Furthermore, Article 6 TEU signifies how the Charter of Fundamental Rights of the EU is stated to reflect the content of corresponding ECHR articles.[footnoteRef:216] [214: European Charter of Fundamental Rights <http://ec.europa.eu/justice/fundamental-rights/charter/> updated 25 July 2013, accessed 2 December 2013]  [215:  See section 3.6.2 of the chapter]  [216:  http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A12012M%2FTXT> accessed 30 March 2016] 

2001 - During August-September 2001 the World Conference against Racism (WCAR) took place under the auspices of the UN, where the European Commission summed up its contribution in a declaration and recognised positive action measures and that all victims should have sufficient access to justice.  The WCAR action plan pressed the states to design, reinforce and implement effective legislative and administrative policies.[footnoteRef:217] Nevertheless, some criticise the declaration for not being ‘forward looking’ and the action plan for not saying ‘who is to do what, when and how’.[footnoteRef:218]  [217:  United Nations, ‘World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance’ (A/CONF.189/12 , Durban Declaration, 8 September 2001) <http://www.un-documents.net/durban-d.htm> accessed 2 Dec 2013]  [218:  M Banton, The International Politics of Race (Cambridge: Polity Press 2002)] 

2003 - In February 2003 the European Council agreed the Treaty of Nice and added a second paragraph to Article 13 EC, where the Council adopts Community incentive measures.  However, it excluded harmonisation of the laws and regulations of the MS.  
2004 - In May 2004 the Commission published its Annual Report and a Green Paper on equality and non-discrimination in an enlarged EU (COM (2004) 379).  The Green Paper mentioned the Commission’s worry about delays in the transposition of the RED in the MS despite some positive signs of progress (even going beyond the minimum standards placed by EU law by some States).  Nevertheless, many States founded single equality bodies dealing with discrimination as required in the directives such as RED.  The paper also acknowledged that the legislation is only one tool to battle discrimination;[footnoteRef:219] however, this will be debated in Chapter 6. [219:  E Howard, The EU Race Directive, developing the protection against Racial Discrimination within the EU (Rutledge 2010) <http://www.mylibrary.com?ID=237707> accessed 13 November 2013] 

2005 - The Decade of Roma Inclusion (DRI) 2005–2015 was an inter-Governmental political commitment by European Governments to eliminate discrimination against Roma and close the unacceptable gaps between Roma and the rest of society.   The idea emerged from the first high level regional conference in Budapest in 2003 on Roma, where the prime ministers and senior Government officials announced their intention to launch the Decade.  Each country has identified a limited number of measurable national goals for improvements and the International Steering Committee has been guiding the plan for the Decade.  It is made up of representatives of Governments, Roma, international donors, and other international organisations and established four priority areas of education, employment, health, and housing.  It is supported by the Open Society Institute, the World Bank, the European Commission, the United Nations Development Program, the Organisation for Security and Cooperation in Europe, COE, and most importantly organisations led by the Roma.[footnoteRef:220] The twelve participating countries were Albania, Bosnia and Herzegovina, Bulgaria, Croatia, the Czech Republic, Hungary, Macedonia, Montenegro, Romania, Serbia, Slovakia and Spain.  Slovenia, the United States, Norway and Moldova had observer status.[footnoteRef:221] All the participating Governments had to re-assign resources in order to accomplish results.  They also aligned their plans with funding means of various donors.  The Decade Presidency was held annually by a participating Decade country and had certain responsibilities.[footnoteRef:222] [220:  The Decade of Roma Inclusion, the World Bank < http://web.worldbank.org/WBSITE/EXTERNAL/COUNTRIES/ECAEXT/EXTROMA/0,,contentMDK:20754751~pagePK:64168445~piPK:64168309~theSitePK:615987,00.html> accessed 30 April 2015]  [221:  Decade in Brief, Decade of Roma Inclusion < http://www.romadecade.org/about-the-decade-decade-in-brief> accessed 30 April 2015]  [222:  Decade of Roma Inclusion 2005-2015 <http://www.romadecade.org/about-the-decade-decade-in-brief> accessed 3 December 2013] 

2007 - European Union Agency for Fundamental Rights (FRA) was inaugurated as the successor to the European Monitoring Centre on Racism and Xenophobia (EUMC).  Its objective, scope and tasks are set out in Council Regulation (EC) No.  168/2007.  It works in partnership with the EU institutions, the MS and other organisations at the international, European and national levels.  It provides expert advice to the institutions of the EU and the MS on a range of issues based on collection and analysis of data in the EU.[footnoteRef:223] The FRA started its work on the Roma in 2003, under its previous institutional set-up as the EUMC.[footnoteRef:224] Essentially it is an advisory body that is an adjunct to national human rights institutions, which initiates tasks such as the Multi-annual Roma Programme.[footnoteRef:225] [223:  About the FRA <http://fra.europa.eu/en/about-fra> accessed 15 December 2013]  [224:  European Union Agency for Fundamental Rights, ‘The situation of the Roma in 11 EU member states-survey results at a glance’ UNDP 2012 <http://fra.europa.eu/en/publication/2012/situation-roma-11-eu-member-states-survey-results-glance> accessed12 December 2013
]  [225:  Multi-Annual Roma Programme < http://fra.europa.eu/en/project/2013/multi-annual-roma-programme> accessed 30 April 2015] 

2009 - A resolution was adopted in March 2009 by the EP on the social situation of the Roma and their improved access to the labour market.[footnoteRef:226] The resolution asked for a coordinated approach in order to improve the complex working and living conditions of the Roma, which include three objectives: increase economic opportunities, build human capital, and strengthen social capital and community development.  Besides, the EP put particular emphasis on access to quality education and vocational training while recognising the fact that unqualified and unskilled labour mobility intensified discrimination in this area.  The EP provided the European Commission with €5 million during 2008 - 2012 for a pilot project on the ‘Pan-European coordination of Roma integration methods’.[footnoteRef:227] It included the ‘good start project’ facilitating better access to quality education and care in early childhood for Roma children; the self-employment and microcredit programme; the REACT project to combat discrimination against Roma people by raising public awareness; the collection and assessment of data so that Roma inclusion policies can be based on hard evidence leading to the implementation of policies explicitly targeting the Roma.  Realising the need of accurate data, the Regional Policy of the European Commission made available an extra €1 million for the purpose of technical assistance for a survey of marginalised Roma.[footnoteRef:228] It could be argued that the soft law status of the resolution might not be as effective as a hard-law instrument specifically targeting the Roma as discussed later in the chapter. [226:  European Parliament Resolution of 11 March 2009 on the social situation of the Roma and their improved access to the labour market in the EU (2008/2137(INI)) <www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P6-TA-2009-117> accessed 15 December 2013]  [227:  European Union Regional Policy , ‘The Roma Pilot Project’ <http://ec.europa.eu/regional_policy/activity/roma/pilot_en.cfm>, accessed16 December 2013]  [228: European Union Agency for Fundamental Rights, ‘The situation of the Roma in 11 EU member states-survey results at a glance’, UNDP 2012 <http://fra.europa.eu/en/publication/2012/situation-roma-11-eu-member-states-survey-results-glance> accessed 12 December 2013] 

2011 - The Platform for Roma Inclusion was outlined at the EU Roma Summits in Brussels in 2008 and in Córdoba in 2010, followed by the adoption on March 2011 and the announcement in April 2011 of the European Framework for National Roma Integration Strategies (The Framework).  The purpose of the strategy is to guide national Roma policies and to gather funds available at the EU level in order to assist the ‘Inclusion’ initiative.[footnoteRef:229] The Framework aims to develop an approach focusing on Roma inclusion in the areas of education, housing, health and employment.  Initially, the EU preferred to design 27 national strategies compared to only ‘one European strategy’.  This meant that the national Governments are essentially responsible for the development and implementation of the policies for the protection of fundamental rights, to tackle discrimination and promote social inclusion.  Nevertheless, this initiative by the EU has raised questions that the Framework only acknowledges the need to combat discrimination against Roma and guarantee their equal access to all fundamental rights.  What is more, it does not specify measures to combat discrimination, intimidation, anti-Gypsyism, inciting hatred or violence against Roma,[footnoteRef:230] and a similar view has also been endorsed by some experts; ‘The European Roma Strategy…..which basically does not offer anything.  It just asks member States to adopt National Roma Inclusion Strategies, which have been done.  And another thing is that the strategy is so broad that anything can fit it’.[footnoteRef:231] Hence, it can be argued to be a vague and soft law. [229:  European Commission, ‘Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee of the Regions: An EU Framework for National Roma Integration Strategies up to 2020’ COM (2011) 173/4]  [230:  European Roma Rights Centre/European Roma Policy Coalition (ERRC/ERPC), ‘EU Framework Weak on Discrimination Against Roma’ (Budapest 2011)]  [231:  Quotation from the expert interview in Hungary in 2013] 

It is clear that if the EU wants to integrate Roma into the labour market or improve their educational achievement, then it first needs to confront the racial discrimination and cultural oppression of Roma.  Some experts demand that it is essential that the Framework includes robust anti-discrimination and awareness-raising measures.  This should be ‘a precondition for inclusion’ that would assist in tackling prejudice, discrimination, and anti-Gypsyism.[footnoteRef:232] What is more, the situation of Roma demands state policy intervention, which treats Roma the same as other EU and their respective national citizens while recognising their differences.[footnoteRef:233] [232:  European Roma Policy Coalition (ERPC), ‘Essential Elements of the EU Framework for National Roma Integration Strategies’ ERPC Statement (2010)]  [233:  A McGarry, ‘The dilemma of the European Union's Roma policy’ (2012) Critical Social Policy, originally published online 6 December 2011 <http://csp.sagepub.com/content/32/1/126> accessed 26 April 2012] 

Furthermore, the Framework does not clearly define a co-ordinated mechanism for the MS, which are critical of the full and effective engagement of the Commission with the MS and civil society.  One can argue that the assignment of duty and responsibility to national Governments to implement the law demonstrates the Commission’s lack of competence.  However, it also needs to be recognised that it is only the EU who has the power to co-ordinate a proactive policy and compel conformity of ground level implementation from national Governments.  The Government of Hungary stated, ‘we would like the EU to provide a system that would make it easier to use its resources, so that the three key areas of living circumstances, getting work and education would be treated as a joined up complex of them’.[footnoteRef:234] Nevertheless, there is a risk of any further EU intervention, which could mean that the MS avoid their responsibilities even more in protecting their Roma communities; with Roma eventually becoming solely a ‘European responsibility’.[footnoteRef:235]  [234:  Interview with Hungarian Minister of State for Social Inclusion Zoltan Balog, ‘A burning issue in Hungary’, 4 January 2011 <http://www.youtube.com/watch?v=-LFhu7uPFr0> accessed 16 December 2013]  [235:  N Gheorghe, ‘The Social Construction of Romani Identity’ in T Acton (ed), Gypsy Politics and Traveller Identity (University of Hertfordshire Press 1996)] 

Under the communication from the Commission to the EP, the Council, European Economic and Social Committee (EESC) and the Committee of the Regions; the Framework up to 2020 was announced containing the following elements that are noteworthy:[footnoteRef:236] [236:  Communication from the Commission to the European Parliament, The Council, The European Economic and Social Committee and the Committee of the Regions, ‘An EU Framework for National Roma Integration Strategies up to 2020’ COM(2011) 173 final <http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52011DC0173:en:NOTEUROPEAN COMMISSION> accessed 4 December 2013] 

“- leaves no room for the persistent economic and social marginalization,
- active dialogue with the Roma, is needed both at national and EU level,
- primary responsibility for that action rests with public authorities,
- social and economic integration ………requires a change of mindsets of the majority of the people as well as of members of the Roma communities,
- give equal access to all fundamental rights as enshrined in the EU Charter of Fundamental Rights and 
-  does not replace Member States' primary responsibility in this regard.”[footnoteRef:237] [237:  ibid] 


The European Commission encourages MS - taking into account their different starting points, to adopt or to develop further a comprehensive approach to Roma integration and endorse the following goals:[footnoteRef:238] [238:  ibid] 



3.7.2.1  In the area of education
“- The Commission proposes that national Roma integration strategies are designed or, where they already exist, are adapted to meet EU Roma integration goals, with targeted actions and sufficient funding (national, EU and other) to deliver them,
-  It lays the foundations of a robust monitoring mechanism to ensure concrete results for Roma,
-  It ensure that all Roma children complete at least primary school,
- The Commission plans a joint action with the Council of Europe to train about 1000 mediators over two years to work with parents in local education system,
- It initiates second chance programmes for drop-out young adults are encouraged,
- It supports reforming teachers' training curricula and to elaborate innovative teaching methods,
- Pilot actions on Roma integration currently underway in some Member States with contributions from the EU budget,[footnoteRef:239] which Hungary is also participating[footnoteRef:240] and [239:  Pilot project: ‘A Good Start: Scaling-up access to quality services for young Roma children’; ]  [240:  Roma Education Fund, ‘ A good start in Eastern Hungary’ <http://www.romaeducationfund.hu/videos/good-start-country-videos-hungary> accessed 4 December 2013] 

- Roma youngsters should be strongly encouraged to participate also in secondary and tertiary education.”[footnoteRef:241] [241:  Communication from the Commission to the European Parliament, The Council, The European Economic and Social Committee and the Committee of the Regions, ‘An EU Framework for National Roma Integration Strategies up to 2020’ COM(2011) 173 final <http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52011DC0173:en:NOTEUROPEAN COMMISSION> accessed 4 December 2013
] 



3.7.2.2  In the area of employment
“- Member States should grant Roma people full access in a non-discriminatory way to vocational training, to the job market and to self-employment tools and initiatives,
- access to micro-credit should be encouraged which a total of € 100 million of EU funding is available for the period 2010-2013,
- Public Employment Services can help attract Roma to the labour market and thus increase the employment rate.
- When developing national Roma integration strategies, Member States should bear in mind the following approaches:
· Set achievable national goals for Roma integration ….relating to access to education, employment, healthcare and housing,
· Identify segregated neighbourhoods, where communities are most deprived, using already available socio-economic indicators (very low educational level, long-term unemployment),
· Allocate a sufficient funding from national budgets, which will be complemented, where appropriate, by international and EU funding,
· Include strong monitoring methods to evaluate the impact of Roma integration actions and a review mechanism for the adaptation of the strategy,
· Be designed, implemented and monitored in close cooperation and continuous dialogue with Roma civil society, regional and local authorities,
· Appoint a national contact point for the National Roma Integration Strategy (NRIS) with the authority to coordinate the development and implementation of the strategy or, where relevant, rely on suitable existing administrative structures.”[footnoteRef:242] [242:  Communication from the Commission to the European Parliament, The Council, The European Economic and Social Committee and the Committee of the Regions, ‘An EU Framework for National Roma Integration Strategies up to 2020’ COM(2011) 173 final <http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52011DC0173:en:NOTEUROPEAN COMMISSION> accessed 4 December 2013] 


It could be argued that traditionally, EU law regarded purely internal situations of employment access as a matter for national law.  For example, if there was no cross-border element.  However, it is evident in recent times that where the substance of rights of free movement of work is violated, there need not even be a cross-border element.  It is also difficult to obtain accurate, detailed and complete data of the number of the Roma in the MS and to identify concrete measures put in place to tackle Roma exclusion and discrimination.  Therefore, it is not possible to measure tangible results of such measures and also to put in place a robust monitoring mechanism with clear benchmarks.  Furthermore, the States need to demonstrate that money directed to Roma integration from the European Social Fund (ESF)[footnoteRef:243] has reached its final beneficiaries, which can be hindered by non-transparent, corrupted and politically motivated misuse of the EU fund.  Hence, the EU wants to be assured that the management and control systems are working properly and that there exists sufficient administrative capacity to oversee the investments, before allowing the fiscal transfer to Hungary for 2014-2020.[footnoteRef:244] The goal of the Roma entering Public Employment Service in Hungary also raises questions, which will be examined in Chapter 5. Thus, EU Roma Strategy still demands the necessary resources, benchmarks, time table, monitoring and evaluation mechanisms.[footnoteRef:245] According to the Commission's Roma Task Force findings,[footnoteRef:246] strong and proportionate measures are still not yet in place.  This gap has also been addressed by the Commission since they asked the EU institutions to endorse the Framework.  However, ‘at the end of the day, it is the Member State that has to implement and what the Member State is doing is based on its Government and its political will….And yes, EU Framework is an important document but the EU has to find out some enforcement mechanisms to enforce or push Member States to do it.’[footnoteRef:247]  [243:  European Social Fund< http://ec.europa.eu/esf/home.jsp> accessed 31 March 2016]  [244:  B Novak, EU fiscal transfers to Hungary for 2014-2020 on hold, Figyelo: EU funds embezzled in Hungary <budapestsentinel.com> published on 12 October 2014, accessed 30 June 2014]  [245:  A McGarry, The dilemma of the European Union's Roma policy’ (2012) Critical Social Policy, originally published online 6 December 2011 <http://csp.sagepub.com/content/32/1/126> accessed 26 April 2012]  [246:  The Commission Roma Task Force was created on 7 September 2010 to streamline, assess and benchmark the use (including the effectiveness) of EU funds by all Member States for Roma integration and identify underpinning deficiencies in the use of funds.]  [247:  Quotation from the expert interview in Hungary in 2013] 

In 2012, Livia Jaroka[footnoteRef:248] asked the Commissioner Viviane Reding about the revision of the RED and the assessment of National Roma Inclusion Strategies.  It was highlighted that the Commission had revised the directive on previous occasions; however, most of the findings identified had not since been remedied by the MS.  Furthermore, the question on the extent of the Commission’s plan has been raised since it would be critical towards the professional and financial foundation of the national strategies.  The Commissioner’s view was that the submitted national Roma strategies were in large part far from reality.  It was also announced that two initiatives will be taken in order to press more effective performance.  Firstly, the Network of National Contact Points has been formed; and secondly, a pilot group of MS has been established.  Both bodies will analyse the gaps of specific programmes introduced in the fields of education, employment, housing and health care. Based on these findings, a Council Recommendation will be adopted, beside the usual annual evaluation of the Commission.[footnoteRef:249] [248:  She is a Hungarian politician of part Roma ethnicity. She was the member of the EP elected as part of the FIDESZ. ]  [249: New initiatives for the success of national Roma strategies <http://www.jarokalivia.hu/en> published on 18 December 2012, accessed 1 February  2013] 

The above-mentioned EU initiatives demonstrate the current state of play, which is the gradual extension of human rights competence of EU.  Racial discrimination is now recognised at treaty level and by specific secondary legislation with added pressure on the MS to comply with EU law and policy. Although there have been some developments including ‘The Framework’ at EU level, the lack of competence specifically on the Roma still continues.

3.8  Enforcement mechanisms of the EU and their implications
The process of ‘effective’ implementation and enforcement of the EU legislation and policies could be achieved in the following ways: [footnoteRef:250] [250:   S Lightfoot, ‘EU non-discrimination law and policy – a future mandate?’, Seminar aimed at PhD researchers in EU legal studies, Leeds University, 5 December 2012] 

· Horizontal: State to State,
· Bottom up: State to the EU,
· Round about: State to the EU, and then back to State and
· Top down: EU to the State.

3.8.1  The ‘processes’
The ‘Horizontal’ flexible approach involves internal flexibility of the modes of policy-making within the States, especially with the aid of networking governance.[footnoteRef:251] In the ‘Bottom up’ approach, the transfer and implementation of policies are motivated by national actors including those who initiate policy.  These actors take into account their interests, preferences, and expose their material incentive and collective understanding through social learning.[footnoteRef:252] The convergence to a policy will depend on the balance of power between pro-EU and anti-EU reform coalitions and the expection it will have to resolve a domestic problem.  The word ‘effective’ in this context means the extent to which both the EU and State instruments are competent to converge into the policy output with an aim to achieving common EU-wide objectives.  The States may use the hybrid of ‘Hard’ and ‘Soft’ law while complying with the legislative and policy instruments, which can be classified as the ‘round about’ approach.  Lastly, the ‘Top down’ approach refers to the capacity of various European modes of governance to compel national policy change towards EU-wide common objectives.[footnoteRef:253] Therefore, both the EU and the States could be seen as the most significant actors in terms of implementation and enforcement, but the balance of competence remains somewhat unclear.   [251:  S Lavenex, ‘A governance perspective on the European neighbourhood policy: integration beyond conditionality?’ (2008) 15(6) Journal of European public Policy 938 <http://www.tandfonline.com/doi/abs/10.1080/13501760802196879#.UwTojPl_uuI> accessed 19 February 2014]  [252:  J March and J Olsen, ‘The institutional Dynamics of International Political Orders’(1998) 52 (4)  International Ogranisation 94]  [253:  M Citi and M Rhodes, ‘New Modes of Governance in the EU: Common Objectives versus National Preferences’ (2007) No.  N-07-01 EUROGO <http://eucenter.wisc.edu/OMC/New%20OMC%20links/egp-newgov-N-07-01.pdf> accessed 11 February 2014 ] 


3.8.2  Challenging EU Institutions
The phemenon of ‘the processes’ raises the question whether it is possible to define an ideal model or institution(s) in enforcing the EU law for it to be effective on the ground.  The ECJ, European Commisison and ECtHR demand due attention in this context, since they undertake the tasks of interpreting and requiring enforcement of EU law in numerous areas.[footnoteRef:254] Additionally, one needs to take into account the policy area, the willingness and competence of the EU and the domestic actors.  Binding legislation such as directives, Article 7[footnoteRef:255] TFEU and Articles 258-260 TEU prescribe two types of procedure where a MS violates or defaults on implementing the legislation.  This is done through the authority of the rulings of the ECJ and through the threat or the imposition of pecuniary sanctions as first prescribed in the Maastricht Treaty.[footnoteRef:256] There are two strands to it; firstly, failure to communicate the measures taken to implement a directive into national legislation.  Secondly, a MS has transposed a directive in an incomplete or incorrect way.  In both cases the Commission first sends a formal notice and failure to respond to it in two months’ time, the Commission will issue a reasoned opinion.  If there is no reply in two months, the Commission has the competence to send the MS to the ECJ.  Based on the ECJ’s findings, the MS must conform to the court’s judgment.  In case of failure by the MS in implementing the directive within the given time limit, the Commission can refer the State back to the ECJ.  In this case, the court can order to pay a lump sum or penalty payment.  For example, in April 2005 Germany and Austria were ordered to pay for ‘not adopting the legislation yet’.[footnoteRef:257] It is noteworthy that the rulings of the ECJ only pronounce the violation by a MS and they do not rule on the specific rights or claims of individual citizens or organisations.  If the individual or organisation wants to pursue such rights, it must do so before national courts or tribunals on the basis of direct effect.  This has been demonstrated in Judgment of the Court in Andrea Francovich and Danila Bonifaci and others v Italian Republic.[footnoteRef:258] The Commission also has the authority to exercise its discretion in when and how to act in the interest of the EU, and hence the complainant is not party to the infringement procedure.[footnoteRef:259] The ECJ has defined its role as follows: 'Under Articles 155 and 169 of the Treaty, its function is to ensure that the provisions of the Treaty are applied by the MS and to note the existence of any failure to fulfill the obligations deriving from there, with a view to bringing it to an end'.[footnoteRef:260] Furthermore, Article 258 TFEU states that the Commission can encourage the MS to comply with the Union law effectively.  It must be noted that Article 7 TEU is considered to be an attempt to tackle the discrepancy between the democratic model promoted by the EU in its external relations and its modest capacity to intervene whenever the values are at risk of being violated within one of its MS.  Moreover, the addition made in the Treaty of Nice enables both the reactive approach as well as a prevention mechanism aiming at facilitating EU intervention before the breaches actually occur.  The intention to use the Article 7 TEU mechanism has come to light on several occasions including the French Roma expulsions, the Romanian political struggle between President Băsescu and Prime Minister Ponta.  Furthermore, the EP has also expressed its willingness to activate Article 7 if the Hungarian Government does not take action to restore the rule of law in Hungary.  Despite all these, the political unwillingness to use Article 7 raises several questions: what are the precise EU values protected by this mechanism?[footnoteRef:261] What is the threshold for a measure or a non-measure to classify as serious breach? [footnoteRef:262], does it not restrict the mechanism by conferring the related powers exclusively to political institutions? is there a political unwillingness which is strong enough to prevent the start of such procedures than concern for risks serious breaches of EU values?[footnoteRef:263] [254:  Such as ‘free movement of persons’<http://www.europarl.europa.eu/atyourservice/en/displayFtu.html?ftuId=FTU_1.3.10.html accessed 5 January 2016]  [255:  This has never been used to date.]  [256:  A Bonnie, ‘The Evolving Role of the European Commission in the Enforcement of Community Law: From Negotiating Compliance to Prosecuting Member States?’ (2007) 1 (2) JCER 39 <http://www.jcer.net/index.php/jcer/article/download/15/15‎CachedSimilar> accessed 9 December 2013]  [257:  E Howard, The EU Race Directive- developing the protection against Racial Discrimination within the EU (Routlage 2010)]  [258:  C-6/90 and C-9/90 [1991] ECR I-05357 <http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&numdoc=61990J0006&lg=en> accessed 9 December 2013]  [259:  European Commission - MEMO/07/343, September 2007 <http://europa.eu/rapid/press-release_MEMO-07-343_en.htm> accessed 9 December 2013]  [260:  A Bonnie, ‘The Evolving Role of the European Commission in the Enforcement of Community Law: From Negotiating Compliance to Prosecuting Member States?’ (2007) 1 (2) JCER 39 <http://www.jcer.net/index.php/jcer/article/download/15/15‎CachedSimilar> accessed 9 December 2013]  [261:   As highlighted in section 3.2 of the chapter]  [262:  Article 7 TEU: A Mechanism to Protect European values (2013)  <http://epthinktank.eu/2013/10/07/article-7-teu-a-mechanism-to-protect-eu-values/> accessed 31 March 2016]  [263:   C Pinelli, ‘Article 7 of the Treaty on the European Union and the beyond’  (2012), Foundation for European Progressive Studies 6 <http://www.feps-europe.eu/assets/9a4619cf-1a01-4f96-8e27-f33b65337a9b/protecting%20the%20fundamentals.pdf \>accessed 31 March 2016] 


The White Paper on European Governance emphasises that the main objective of the enforcement against the MS is to monitor their compliance and act on their non-compliance.[footnoteRef:264] Although voluntary compliance is encouraged by the Commission with improved support and co-operation, the pursuit of the infringement procedure is also considered crucial.  Otherwise, the credibility and supremacy of the European legislation may be questioned.  One also has to recognise the difficulties that are faced by the MS while implementing directives.  However, domestic circumstances or a short transposition period is not accepted by the ECJ as grounds for non-implementation.[footnoteRef:265] The disinclination of the MS to grant jurisdiction to the ECJ might be justified by the fact that the majority of the instruments are adopted with a security rationale that is a part of the MS prerogative powers.  However, this is less relevant since Lisbon, although the jurisdiction is still excluded to some extent to Common Foreign and Security Policy (CFSP), while the trend in the case law is to minimise this exclusion by treating security issues as touching upon the internal market and therefore within ECJ jurisdiction.  Hence, on one hand, reference can be made to Article 276 TFEU[footnoteRef:266], which declines the jurisdiction to the ECJ regarding the measures on maintenance of law and order.  On the other hand, this provision may encourage the MS to breach their obligations arising from rights of individuals and full respect and compliance with human rights.[footnoteRef:267] [264:  European Commission’s Strategic Objectives: 2005-2009, COM (2005), 12 final 5 in L Borissova, ‘Enforcement Actions under EU law: The New Member States’(2007) European Institute of Public Administration 7; <http://eur-lex.europa.eu/procedure/EN/192472> accessed on 31 march 2016]  [265:  Ibid]  [266:  http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E276:EN:HTML accessed 31 March 2016]  [267: European Commission’s Strategic Objectives: 2005-2009, COM (2005), 12 final 5 in L Borissova, ‘Enforcement Actions under EU law: The New Member States’(2007) European Institute of Public Administration 7; <http://eur-lex.europa.eu/procedure/EN/192472> accessed on 31 march 2016] 

The amendment made in 2011 of Equal Treatment and the Promotion of Equal Opportunities Act (ETA) 2003 in Hungary, legalising[footnoteRef:268] ‘segregated Roma catching up classes’ in the schools can be viewed as a classic example of ‘incorrect implementation’[footnoteRef:269] of the RED since the amendment impacts particularly on the Roma children, therefore falls under ‘indirect discrimination’ under Article 2 of the RED.  It would be interesting to observe whether the Commission deals with this issue.  It is notable that individuals or legal persons are not allowed to bring legal proceedings in the ECJ since they can remedy their claim through the national courts.  The fact that the private parties are prohibited from interfering before the ECJ even to support the Commission’s conclusion in enforcement actions against MS[footnoteRef:270] is contradictory to the principle of the EU’s objective towards policies with increased transparency that are closer to its citizens.[footnoteRef:271] However, this restriction helped to prevent the ECJ to be overloaded with proceedings, which occurs at the ECtHR.  Another argument behind this prohibition is that individuals can bring cases against MS directly to the European Ombudsman (EO) or petition to the European Parliament (EP) under Article 20, 24 and 228 of the TFEU.[footnoteRef:272] However, the EO cannot investigate complaints against national, regional, or local authorities in MS, even when the complaints are related to EU matters.  Moreover, it does not have the competence to investigate the activities of national courts or Ombudsmen, and complaints against businesses or private individuals.[footnoteRef:273] With regard to the petition to the EP amongst other options, the President of the EP can forward the petition to the Council and/or the European Commission or to the relevant national authorities for taking action and eventually organise a fact finding task in the relevant country.[footnoteRef:274]  [268:  A litigation expert stated, ‘The problem is that until now segregation was prohibited in the Hungarian legal system but now based on this amendment segregation can be made legal or justified.’]  [269:  ‘Budapest protest against the legalisation of the segregation in Hungary’, Romedia Foundation Budapest <http://romediafoundation.wordpress.com/2013/05/28/budapest-protest-against-the-legalization-of-segregation-in-hungary/> accessed 15 Feb 2014]  [270:  C Moniz, ‘Overview of the mechanisms of enforcement of Community Law, Jean Mischo, L’emergence du principe de la responsibilite de l’Etat in Moreirade Sousaand Heusel (eds) in L Borrisova ‘Enforcement Actions under EU Law: The New Member States’, Working paper 2007/W/01 European institute of Public Administration]  [271:  L Borissova, ‘Enforcement Actions under EU law: The New Member States’ (2007) European Institute of Public Administration 7]  [272:  The European Ombudsman, <http://www.europarl.europa.eu/atyourservice/en/displayFtu.html?ftuId=FTU_1.3.16.html> accessed 1 March 2016]  [273: N Vogiatzis, ‘Exploring the European Council’s Legal Accountability: Court of Justice and European Ombudsman’ (2013) 14 (9) German Law Journal  1661 <https://www.germanlawjournal.com/pdfs/Vol14-No9/14.9.3_Vogiatzis_Council%20Accountability.pdf> accessed 25 February 2015]  [274:  L Borissova, ‘Enforcement Actions under EU law: The New Member States’ (2007) European Institute of Public Administration 7] 

The European Roma Policy Coalition (ERPC) calls on the Commission and MS to actively pursue anti-discrimination measures.  ‘Countries like the Czech Republic, Hungary and Slovakia are for instance singled out for continuing and pervasive school segregation.  The assessment confirms the urgency of pressing MS to immediately implement European anti-discrimination law in practice.  Where necessary, the European Commission should trigger infringement procedures to ensure compliance.’[footnoteRef:275] One could question whether the competence of the EU courts and the procedure of infringement proceedings are sufficiently transparent and accessible for the Roma victims on the ground.  This phenomenon leads to the fact that enforcement action can be brought by the Commission against the MS in two ways: firstly, following complaints against the MS by natural or legal persons; secondly, the Commission can detect infringement on its own through investigations, media reports or complaints lodged by individuals.[footnoteRef:276] For example, Laszlo Andor, the EU’s former Employment Commissioner threatened to begin a legal action against Britain for taking a ‘paradoxical’ stance of championing expansion of the EU and freedom of movement as part of a single market and also for opposing migration from the new MS.[footnoteRef:277] Thus, it is questionable why a similar stand is not taken on Roma discrimination issues despite the EU’s apparent commitment on Roma integration.  Anyone may lodge a complaint to the Commission about measures adopted or omissions or practices ascribed to the MS that are considered to have law and measures incompatible with the EU law.  The infringement procedure will be initiated by the Commission if three conditions are met: infringement that debilitates the principle of rule of law, those principles that weaken the smooth operation of the EU’s legal system; and finally, failure to transpose or incorrect transposition of the directives.  Again, it could be argued that the 2011 amendment of the ETA in Hungary could satisfy all three conditions.[footnoteRef:278]   [275: Roma Exclusion: It’s time for Member States to tackle this European “Scandal” seriously,  Eoropean Roma Policy Coalition (ERPC), published 1 July 2013 <http://romapolicy.eu/tag/eu-framework-for-national-roma-integration-strategies/> accessed 3 December 2013]  [276:  L Borissova, ‘Enforcement Actions under EU law: The New Member States’ (2007) European Institute of Public Administration 7]  [277:  J Fontanella-Khan, Brussels warns Cameron over EU laws, published 12 Oct 2012 < http://www.ft.com/cms/s/0/0cc0b3f0-123e-11e2-868d-00144feabdc0.html#axzz3VQFWyDU6> accessed 25 February 2015]  [278:  As highlighted in section 3.8.2 of the chapter] 


It takes one to two years for the Commission to bring the case before the ECJ under Article 258 or 259 TFEU and another two to three years before the judgment is delivered, which may not prescribe any specific measure or nullify national legislation.  One month after the judgment, it usually sends an administrative letter to the State concerned asking for information on the content and timing of the steps to be taken in line with the judgment.[footnoteRef:279] If the Commission does not receive any response or does not consider the response satisfactory, it may apply Article 260 TFEU and impose a penalty payment or lump sum.  The purpose of the penalty payment is to instigate compliance with the EU law in the future whereas the lump sum payment is to highlight the illegal conduct that has been committed in the past.[footnoteRef:280] It can be argued that the lengthy process might not encourage an individual in lodging a complaint, especially the multiply-disadvantaged Roma, who have far more important or immediate things to resolve in their everyday lives.  Therefore, issues on ‘Access to justice’ come to light, which may take different directions such as simplification of legal processes, level of in-court assistance to unrepresented litigants, financial barriers of the individuals, judicial attitude, respect for people and their rights and the degree to which they can have a meaningful legal redress.[footnoteRef:281] A similar issue has been a major challenge for China, where obstacles in seeking access to the justice system by the rural citizens have resulted in ‘mass protests’ in recent years.  Therefore, major modernisation and reform of current mechanisms are required to reduce the number and frequency of these severe social conflicts.[footnoteRef:282] [279: L Allio and M Fandel, ‘Making Europe Work: Improving the transposition, implementation and enforcement of EU legislation’(2006)  EPC Working paper no.  25 in L.  Borissova, ‘Enforcement Actions under EU law: The New Member States’ (2007) European Institute of Public Administration  9]  [280: L Borissova, ‘Enforcement Actions under EU law: The New Member States’ (2007) European Institute of Public Administration 13]  [281:  N Zimerman , ‘Between access to counsel and access to justice: A psychological perspective’ (2010) 37 Fordham Urban Law Journal 473-507]  [282:  C Zhou and D Banik, ‘Access to Justice and Social Unrest in China’s Countryside: Disputes on Land Acquisition and Compensation’(2014) 6 Hague Journal on the Rule of Law 254–275 <http://folk.uio.no/danbanik/documents/Zhou_Banik_HJROL_2014.pdf> accessed 25 February 2015] 



3.8.3  The EU’s matter of priority
The argument of unintentional violation of the law and/or non-compliance by the other MS is rejected by the ECJ.  The primary reasons behind this approach are: firstly, the EU legal system has created rights and obligations that individuals can enforce directly before their national courts;[footnoteRef:283] secondly, individuals are declared to be direct subjects of EU law; thirdly, the principle of reciprocity does not apply under EU law.  Fourthly and finally, the Commission has full discretion in deciding which MS should be brought before the ECJ,[footnoteRef:284] meaning that while one State may face infringement procedure, the other State might be given more time for compliance.  This depends on the effort and persuasion of the MS to prove their willingness to adopt EU law quickly and efficiently.[footnoteRef:285] The Commission started infringement proceedings[footnoteRef:286] in 2005 against the Czech Republic and another 13 MS for non-implementation of the 2001 Copyright directive.  A reasoned opinion was also sent against Latvia, the Slovak Republic and Estonia.[footnoteRef:287] It is notable that all these proceedings are somewhat directly related to the operation of the internal market whereas minority or human rights violation have rarely been recognised as a ground for infringement proceedings.  This signifies the EU’s matter of priority.  One may argue that ensuring equality to the Roma minority will only prove to be beneficial for both the MS and the EU in the smooth operation of an ‘internal market’.  Integrating Roma in the mainstream education system and labour market would increase the GDP growth according to the World Bank report by approximately 4-6 percent.[footnoteRef:288] The fiscal contribution would also assist in shouldering the rising national costs of pensions, health and other costs of a rapidly growing aging majority population.[footnoteRef:289] Moreover, the cost of segregation is much higher than the cost of integration.[footnoteRef:290] Nevertheless, one can argue whether equal access of the Roma should be incentivised by ‘shouldering the nationally rising costs’; since equal access is an ‘unqualified human right’ for any European citizen including Roma and non-Roma and human rights should not be the subject of an economic calculation. Furthermore, the quandary it may raise is that there might be a ‘backslide’ once the States recover from their ‘rising cost’ and their ‘economic growth’ is achieved.  This phenomenon can be observed in a historical context when King Sigismund (1387-1437) and King Matthias (1458-1490) in Hungary granted the Roma certain privileges for their significant role by constant military preparation, weapon production and maintenance and craftsmanship.  However, from the 17th century the Roma question was dealt with by ‘absolutism’ despite their ongoing contribution to the Hungarian society.  For example, when the Turks were driven out of Hungary many labour intensive activities such as farming, animal breeding, crafts etc were carried out by the Roma population.[footnoteRef:291] Some also argue that economic integration of the Roma will facilitate social cohesion and improve respect for minority and fundamental rights of persons belonging to minorities generally, and help to eliminate discrimination based on someone’s race, ethnic origin or membership of a minority.[footnoteRef:292] On the contrary, the coexistence and combination of human rights arguments with economic interest does not provide explicit guidance on how to adjudicate between the two in case of conflict.  Furthermore, addition of economic considerations to considerations of human rights does not address the ongoing backlash against talk about Roma in terms of human rights.[footnoteRef:293] ‘Legislation alone is not enough.  There have been cases when even though local authorities are trying to put Roma children with non-Roma children, they are facing obstacles from non-Roma parents not wanting  their children to be with Roma children’.[footnoteRef:294] Therefore, the matter of contention is ‘something more’ than the legislation either from the EU and/or the MS, which involves the issue of attitudes and behaviours in society. [283:  C -26/62 Van Gend en Loos [1963] < http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61962CJ0026> accessed 16 April 2014]  [284:  D V Tsiros, “The ‘OUZO’ case: Towards a new assessment of member state obligations under the treaty and the Commission’s discretion in the exercise of public enforcement” (2006) 12 The Columbia Journal of European Law 809 < http://www.cjel.net/print/12_3-tsiros/> accessed 30 March 2015]  [285:  L Borissova, ‘Enforcement Actions under EU law: The New Member States’ (2007) European Institute of Public Administration 14]  [286:  Actions were also taken against the old member states, however here only the new members will only be referred to.]  [287:  IP/05/1037 Brussels, 3 august 2005]  [288:  Economic Cost of Roma Exclusion, Europe and Central Asia Human Development Department, World Bank 2010 <http://www.worldbank.org/en/news/press-release/2010/04/14/world-bank-alerts-european-Governments-steep-economic-costs-roma-exclusion> accessed 16 November 2013]  [289:  ibid]  [290:  Quotation from the expert interview in Hungary in 2013]  [291:  Ministry of Foreign Affairs, Budapest, Hungary 2004 <www.kum.hu (which later became www.kormany.hu) accessed 26 September 2013]  [292:  Article 2 and 21, TEU, Charter of Fundamental Rights of the EU]  [293:  E Friedman, ‘Special Issue: Talking about Roma: Implications for Social Inclusion’ (2015)  Social Inclusion  3 (5) 2 < www.cogitatiopress.com/socialinclusion> accessed 25 October 2015]  [294:  This statement was delivered at the session by ERRC Executive Director Dezideriu Gergely, on “the role of the European Parliament in monitoring the EU Framework and ensuring a role for Roma in the creation, implementation and evaluation of national Roma Strategies’ in November 2011 at the conference in Budapest on ‘National Roma Strategies: Ensuring a Comprehensive and Effective European Approach’.” ] 



3.8.4  Negotiation between ECJ and ECtHR

Issues can also be complex regarding the cases where a claimant seeks to invoke the European Convention of Human Rights (ECHR) against the EU.  Recently, the ECJ has ruled that the draft agreement on the accession of the EU to the ECHR is incompatible with EU law.  The Court pointed out that since the EU cannot be regarded as a State, and hence, accession must consider particular characteristics of the EU.  And this is precisely required by the conditions to which accession is subject under the Treaties themselves.  The Court also signified that since the ECHR gives the contracting parties the power to prescribe higher standards of protection than those guaranteed by the ECHR, the ECHR should be coordinated with the Charter.  The Court observed that there is no provision in the draft agreement to ensure coordination of this nature[footnoteRef:295] and ECJ was also concerned that ECtHR would get to rule on issues of EU competence.  The ECJ’s primary concern was that it should have the opportunity to pass a judgment on an alleged violation of the ECHR before the case was considered by the Strasbourg Court.  Probably this phenomenon demanded the preservation of this characteristic of the EU’s legal system of judicial protection.  This has helped to avoid the possibility of the Strasbourg Court being called on in order to decide on the conformity of an EU Act with the Convention without the ECJ having the opportunity of giving an explicit ruling on the issue.  Where the claimant argues that the EU law is incompatible with the ECHR or the national measures that are implementing the law are breaching the Convention rights, the claimant can seek the ECJ’s view on the issue.  This does not seem to raise any concern from the ECJ’s perspective since it has the opportunity to consider the rights based case before it goes to the ECtHR’s adjudication.  The reason behind this is due to the fact that the national courts might refer the matter to the ECJ to pass judgment or the national court can nullify the debated implemented measures without going to the ECJ[footnoteRef:296] as per Simmenthal[footnoteRef:297].   Either way, the norm of the ECJ remains uninterrupted.  Furthermore, the ECJ emphasised in its opinion 2/94 that the fundamental rights have been an integral part of the founding principles of the EU.  Hence, the ECJ has developed this in its case law, motivated by the constitutional traditions of the MS while giving special significance to the ECHR.   [295:  The ECJ delivers its opinion on the draft agreement on the accession of the EU to the European Convention for the Protection of Human Rights and Fundamental Freedoms and challenges its compatibility with EU law, Court of Justice of the EU, opinion 2/13, published 18 December 2014 <http://curia.europa.eu/jcms/upload/docs/application/pdf/2014-12/cp140180en.pdf> accessed 30 March 2015]  [296:  Editorial comments, “The EU’s accession to the ECHR- a ‘No’ from the ECJ!” (2015)  52 Common Market Law Review 1-16]  [297:  <http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61977CJ0106> accessed 31 March 2016] 


Some argued that accession of the EU to the ECHR would result in a binding effect by the common standards, and the ECtHR will have a final say in relation to these standards (Art.  46(1) ECHR).[footnoteRef:298] The problem arises where the claimant questions the EU norms in Article 267 TFEU proceedings and highlights the contravention of the ECHR rights.[footnoteRef:299] If the national court finds the claimants’ argument invalid and upholds the validity of the EU’s norm in accordance with Foto-Frost case [footnoteRef:300], the claimant can then challenge the national court’s judgment before the ECtHR.  This might be a cause of concern for the ECJ since the claimant wants to challenge the EU norm for the violation of the Convention rights.  Problem may arise that if the ECJ rejects a direct action due to the absence of locus standi, then the EU court cannot determine the case related to the Convention rights before the claimant takes the action to the Strasbourg Court.  The locus standi rule has been somewhat liberalised by the Lisbon Treaty, which means that individuals can bring an action and are not required get involved when dealing with a ‘regulatory act’ that is of direct effect and does not require implementing measures to show individual concern.[footnoteRef:301] The term ‘regulatory act’ seems to cover legal acts and not legislative acts.[footnoteRef:302] Hence, reform of the locus standi test may be proposed although some argue that the reform may not be of any use to the claimant, who will have to prove individual involvement within the Plaumann test[footnoteRef:303] with difficult consequences.[footnoteRef:304] It is noteworthy that the ECJ’s reaffirmation that possession of individual right is inadequate in order to establish a standing under Article 263 TFEU.[footnoteRef:305] In fact, it does not count the infringement of an individual right as a matter of individual concern.  If the ECJ continues with this reasoning, then the individuals will go to the ECtHR arguing either that they have tried all the domestic remedies available or they are not obliged to do so since they clearly will not be allowed.[footnoteRef:306]  They might also add that there is no need to continue with a remedy that would not work[footnoteRef:307] and the standing rules under Article 263 are themselves in breach of Article 6 of the ECHR, based on the fact that they prevent access to justice.[footnoteRef:308]  Reference can also be made to Article 276 TFEU, which declines the jurisdiction to the ECJ regarding the measures on maintenance of law and order.  To summarise, it is the ECJ’s own strict criteria that prevent it to adjudicate the ECHR rights based cases.  Additionally, the MS are disinclined to grant jurisdiction which might be influenced by the fact that the majority of the instruments are adopted with a security rationale that is the part of the MSs prerogative powers.  In reality, this provision may encourage MS to breach their obligations arising from rights of individuals, and respect and compliance with human rights.[footnoteRef:309] In contrary, the recent decision of the ECJ in CHEZ Razpredelenie Bulgaria AD v Komisia za Zashtita ot Diskriminatsia[footnoteRef:310] demonstrated some flexibility in interpreting ‘indirect discrimination’ under the RED.  The decision ascertained that an individual may claim ‘indirect discrimination’ by means of association with a group that is disadvantaged even if the individual is not of the same ethnic or racial group. [298:  Editorial comments, “The EU’s accession to the ECHR- a ‘No’ from the ECJ!” (2015)  52 Common Market Law Review 1-16 <https://www.kluwerlawonline.com/toc.php?area=Journals&mode=bypub&level=5&values=Journals~~Common+Market+Law+Review~Volume+52+%282015%29> accessed 30 March 2015]  [299:  P Craig, ‘EU accession to the ECHR: Competence, Procedure and Substance’ (2013) <http://heinonline.org> accessed 15 November 2013]  [300:   C-314/85 Foto-Frost [1987] ECR 4199
]  [301:  Art 263, 4 TFEU, ]  [302:  Case T -18/10 Inuit Tapiriit Kanatami v Parliament and Council [2010] ECR 39-46; case T-262/10 Microban Int’l Ltd v Commission [2011] ECR 21]  [303:  Case 26/62 Plaumann & Co.  v Commission [1963] ECR 95 ]  [304:  P Craig and G Burca, EU law: text, cases & materials (Oxford University Press 2011)]  [305:  Case T- 16/04 Arcelor SA v European parliament and Council [2010] ECR 92-93 ]  [306:  P Craig, ‘EU accession to the ECHR: Competence, Procedure and Substance’ <http://heinonline.org> accessed 15 November 2013]  [307:  ECtHR, Practical guide on Admissibility Criteria (2011) 44-65; P Van Dijk and G J H Hoof, Theory and Practice of the European Convention on Human Rights (Kluwer 1998) 136-153]  [308:  P Craig, ‘EU accession to the ECHR: Competence, Procedure and Substance’ <http://heinonline.org> accessed 15 November 2013]  [309:  L Borissova, ‘Enforcement Actions under EU law: The New Member States’ (2007) European Institute of Public Administration 7]  [310:  C-83/14 CHEZ Razpredelenie Bulgaria <http://curia.europa.eu/juris/liste.jsf?num=C-83/14> accessed 1 March 2016] 


The reason behind the backlog of cases at the ECJ,[footnoteRef:311] lies in the fact that the number of cases have doubled since 2004 and the number of preliminary ruling rose from 221 in 2005 to 302 in 2009. The number of preliminary references submitted in 2011 was 423, the highest ever reached, which exceeded the number in 2009 by almost 41%.  The average time taken in 2011 to deal with references for a preliminary ruling was 16.4 months in comparison to 16 months in 2010.[footnoteRef:312] Despite suggestion have been made for more rapid dismissal of inadmissible cases, greater reliance on national courts; opinions vary in terms of relative priority in the ways of mitigating the underlying problem.[footnoteRef:313] Thus, in reality, there can be two possible scenarios: [311:  P Craig, ‘EU accession to the ECHR: Competence, Procedure and Substance’<http://heinonline.org> accessed 15 November 2013]  [312:  European Court of Justice-Annual Report, [2011] 10]  [313:  F J Campbell, ‘Power sharing in the European Union: Jas Court f Justice activism changed the balance?’ (2013) 1 North East Law Review 109-139 https://research.ncl.ac.uk/media/sites/researchwebsites/northeastlawreview/Fiona%20Jayne%20Campbell.pdf accessed 1 March 2016] 

Scenario one: The claimant brings an action under direct effect in a national court, which then invokes Article 267 TFEU indirectly challenging an EU norm based on a right.  The national court makes a preliminary reference on the assumption that it takes 16 months for such rulings.  If the claimant is not satisfied with the ruling of the ECJ, he or she can take the matter to the ECtHR.  From this stage, it can take several more years to resolve the matter.
Scenario two: The claimant brings an action under direct effect in a national court, which then invokes Article 267 TEFU.  However, the national court refuses to make a reference, based on the argument that the rights-based challenge to the EU legal model does not contain any foundation.  The claimant may appeal to the national legal system or take the matter to the ECtHR in an attempt to convince the court that the EU legal standard is in violation of the Convention rights.  In this case, the claimant will face the normal delays at the Strasbourg Court and a further delay of six to eight months for referral of the Strasbourg Court to the ECJ.  The referral is expected to take to allow the ECJ to give its view on the rights-based claim before the ECtHR gives final judgement.[footnoteRef:314] Additionally, in practice acte clair doctrine in CILFIT case is significant, where the national court can ‘go around’ referring the case to the ECJ.  This is evidenced through rather limited number of preliminary references received by the ECJ, where several of the MS courts of last instance have adopted a liberal approach to the application of CILFIT conditions.[footnoteRef:315] Members of national Supreme Courts have categorised ‘the margin of appreciation’ allowed under the CILFIT criteria, which has undoubtedly enabled a certain ‘functional flexibility’ while applying the Treaty-founded duty to make preliminary references.[footnoteRef:316] The ECtHR needs to be mindful of the fact that the 28 MS have possibly thought carefully when embodying the EU legislation.  Hence, the EU in reality will no longer be the decisive archive of the meaning of EU law and fundamental rights, especially with regard to those rights covered by the ECHR.[footnoteRef:317] This phenomenon is recognised by Article 52(3) of the EU Charter of Rights, which states that those ‘rights’ in the ECHR that correspond with the ‘rights’ mentioned in the Charter, the meaning and scope of these ‘rights’ will be the same as laid down by the ECHR provided it does not prevent EU law to provide more comprehensive protection.[footnoteRef:318] Simultaneously, the competence of the Court to assess the conformity of the EU law with the provisions of the Convention will not prejudice the principle of the autonomous interpretation of the EU law'[footnoteRef:319] Therefore, tension can be identified in this context.  Additionally, despite the ECJ’s recent ruling on the draft agreement,[footnoteRef:320] it should be willing to interpret the ECHR rights with their spirit through applying in situations, which have not yet been addressed by the ECtHR.  However, the ECtHR will exercise its external control over EU actions to ensure that they comply with the Convention.[footnoteRef:321] [314:  P Craig, ‘EU accession to the ECHR: Competence, Procedure and Substance’ (2013) 36 Fordham International  Law Journal 1128- 1130 <http://heinonline.org> accessed 15 November 2013]  [315:  C Baudenbacher, ‘The Implementation of the decisions of the ECJ and of the EFTA Court in Member States Domestic Legal Orders’ (2005) 40 (383) Texas International law Journal 389 <http://www.tilj.org/content/journal/40/num3/Baudenbacher383.pdf> accessed 30 March 2015 ]  [316:  N Fenger and M P Broberg, ‘Finding Light in the Darkness: On the actual application of the Acte Clair Doctrine’ (2011) 30(1) Yearbook of European law 180-212]  [317: P Craig, ‘EU accession to the ECHR: Competence, Procedure and Substance (2013) 36 Fordham International  Law Journal 1128- 1130’ <http://heinonline.org> accessed 15 November 2013
]  [318:  Charter of Rights Article 52(3), 2010, O.J., C83/389]  [319:  Fifth negotiation meeting between the CDDH Ad Hoc Negotiation Group and the European Commission on the accession of the EU to the ECHR, Steering Committee for Human Rights, 2013 <http://www.coe.int/t/dghl/standardsetting/hrpolicy/accession/Working_documents/47_1(2013)007_EN.pdf>accessed 10 February 2014]  [320:  The ECJ delivers its opinion on the draft agreement on the accession of the EU to the European Convention for the Protection of Human Rights and Fundamental Freedoms and identifies problems with regard to its compatibility with EU law, Court of Justice of the EU <http://curia.europa.eu/jcms/upload/docs/application/pdf/2014-12/cp140180en.pdf> accessed 30 March 2015]  [321:  P Craig, ‘EU accession to the ECHR: Competence, Procedure and Substance’ <http://heinonline.org> accessed 15 November 2013] 


3.8.5  Current Enforcement Mechanism - Is it an illusion?
Despite having these provisions, the question remains whether enforcement mechanisms are realistically accessible by individuals, especially the vulnerable Roma minority.  The directives leave the primary responsibility to enforce the law to the MS whereas MS such as Hungary views Roma policies as a ‘European responsibility’.[footnoteRef:322] Furthermore, the ruling of the ECtHR can also be ignored by the MS as evident in Horvath and Kiss v Hungary[footnoteRef:323] followed by Nyiregyhaza re-segregation case.[footnoteRef:324] With regard to the ECJ, the fact that the above-mentioned case in Bulgaria[footnoteRef:325] is the first case on Roma discrimination indicates a pattern in this context of lack of access to court.  Thus, the accountability of these actors remains questionable, especially where the Ministry of Human Resources of Hungary criticises the EU Commission’s ‘lack of flexibility’ on Roma policies despite the formal monism of the EU.[footnoteRef:326] One can argue that this phenomenon in Hungary demonstrates a ‘dualist’ pattern in the context of international law.[footnoteRef:327] According to experts, various ‘causal factors’ clearly make the implementation and enforcement of the RED impractical on the ground.  Thus, the ‘causal factors’ will be identified and examined in Chapter 6.[footnoteRef:328] [322:  The Hungarian Government supports school segregation for Roma, Hungarian Spectrum <https://hungarianspectrum.wordpress.com/tag/nyiregyhaza/> accessed 6 January 2015]  [323:  Application no.11146/11, European Court of Human rights Strasbourg [29th January 2013] <http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-116124> accessed 9 August 2013]  [324:  <http://cfcf.hu/en/ny%C3%ADregyh%C3%A1zi-reszegreg%C3%A1ci%C3%B3s-%C3%BCgy-0> accessed 28 April 2015]  [325:  In this case, a Bulgarian shop owner was protected from indirect discrimination affecting members of the Roma community, even though she was not a member of that community herself.]  [326:  The Hungarian Government supports school segregation for Roma, Hungarian Spectrum, <https://hungarianspectrum.wordpress.com/tag/nyiregyhaza/> accessed 6 January 2015]  [327:  B Marian, ‘The dualist and monist theories- International Law’s comprehension of these theories’ <revcurentjur.ro/arhiva/attachments_200712/recjurid071_22F.pdf> accessed 1 April 2015]  [328:  Response from the expert interview in Hungary in 2013] 


3.9  Access to justice  by the Roma discrimination victim(s) 
If the Roma have to overcome the above mentioned processes in order to initiate a complaint at the domestic or European level, pursuing a case is purely a question of some civil organisations or pro-bono lawyers coming forward to combat the battle for the Roma victim.  Besides, these organisations have their own limitations while pursuing such cases as identified by experts, ‘These court cases are quite long and these 30 (ECtHR) cases are quite a lot for such small organisations’.[footnoteRef:329] The implication of this phenomenon is quite evident from the following table,[footnoteRef:330] which demonstrates the insignificant number of cases that have been dealt with by the ECtHR in the context of any form of discrimination of the Roma minority: [329:  ibid]  [330:  Council of Europe ECHR <http://www.echr.coe.int/Pages/home.aspx?p=press/factsheets&c=#n1347951547702_pointer> accessed 16 December 2013] 



Table  3 –  Cases decided by the ECtHR between 2005 - 2016
	Case laws (in the context of ECHR)
	Decisions taken

	Yordanova and others v Bulgaria 2012
	Eviction from a Roma settlement - violation of Article 8 (right to private and family life).

	Koky and others v Slovakia 2012
	Racially motivated assault and lack of an effective investigation by the authorities - violation of Article 3 (prohibition of inhuman or degrading treatment).

	Gergely v Romania and Kalanyos and others v Romania  2007
	Similar to above - violation of Article 3 (prohibition of inhuman or degrading treatment).

	Tanase and others v Romania 2009
	Similar to above - violation of Article 3 (prohibition of inhuman or degrading treatment).

	Moldovan and others v Romania 2005
	Attacks in Roma villages and destruction of property - violation of Articles 3 (prohibition of inhuman or degrading treatment), Article 8 (right to respect for private and family life and home), violation of Article 6 (1) (length of proceedings), violation of Article 14 (prohibition of discrimination).

	Nachova and others v Bulgaria 2005
	Duty to investigate possible racist motives in fatal police shooting of two Roma fugitives - violation of Article 2 and 14 (right to life and prohibition of discrimination).

	Bekos and Koutropoulos v Greece 2005
	Similar to above.

	Secic v Croatia 2007
	Similar to above.

	Cobzaru v Romania 2007
	Similar to above.

	Angelova abd Iliev v Bulgaria 2007
	Similar to above.  

	Petropoulou-Tsakiris v Greece 2007
	Similar to above.

	Sejdic and Finci v Bosnia and Herzegovina 2007
	Prohibition of a Roma standing for an election - violation of Article 14 (prohibition of discrimination) together with Article 3 of Protocol 1 (right to free elections).

	Stoica v Romania 2008
	Investigation of racial bias - Two violations of Article 3 (prohibition of inhuman or degrading treatment and lack of effective investigation), violation of Article 14 (prohibition of discrimination).  

	Mižigárová v Slovakia 2010
	Threatening behaviour and setting a Roma house on fire by police personnel- violation of Article 2 (death/investigation), no violation of Article14 (prohibition of discrimination).

	Fedorchenko and Lozenko  v Ukraine 2012
	Violation of Article 2 (investigation).
No violation of Article 2 (death).
Violation of Article 14 in conjunction with Article 2 (investigation).

	K.H.  and Others v Slovakia 2009
	Forced sterilisation of Roma women - violation of Articles 8 (right to respect for private and family life) and Articles 6 (1) (access to court).

	V.  C.  v Slovakia 2011
	Same as above.

	N.  B.  v Slovakia 2012
	Same as above - violation of Article 3 (prohibition of inhuman and degrading treatment) and 8 (right to respect private and family life).

	I.G. M.K.  and R.H.  v Slovakia 2012
	Similar to above.

	R.K.  v the Czech 
Republic  2012
	Struck off from the court following a friendly settlement.

	Paraskeva Todorova v Bulgaria 2010

	Bulgarian courts’ refusal to suspend the applicant’s criminal sentence for fraud on account of her Roma origin.  In particular, the courts referred to ‘an impression of impunity, especially among members of minority groups, who consider that a suspended sentence is not a sentence’ - violation of Article 14 (prohibition of discrimination, Article 6 and 1 (right to a fair trial).

	Aksu v Turkey 2012
	Government-funded publication allegedly insulting Roma community - No violation of Article 14 (prohibition of discrimination) and Article 8 (right to respect for private and family life).

	Muñoz Díaz v Spain 2009
	Validity of Roma marriage - violation of Article 14 (prohibition of discrimination) together with Article 1 of Protocol 1 (protection of property).

	Sampanis and others v Greece 2008 and 2012
	Discrimination against Roma schoolchildren - violation of Article 14 (prohibition of discrimination) together with Article 2 of Protocol 1 (right to education).

	D.H.  and Others v the Czech Republic
2007
	Placement of schoolchildren of Roma origin in “special schools” intended for pupils with learning disabilities - violation of Article 14 (prohibition of discrimination) together with Article 2 of Protocol 1 (right to education).

	Lavida and Others v Greece 2013
	Education of Roma children who were restricted to attending a  primary school in which the only pupils were other Roma children -violation of Article 14 (prohibition of discrimination) in conjunction with Article 2 of Protocol 1 (right to education).

	Orsus and Others v Croatia
2010
	Placement of the applicants, at times, in Roma only classes during their primary education - violation of Article 6  (right to a fair trial within a reasonable time) and of Article 14 (prohibition of discrimination) together with Article 2 of Protocol 1 (right to education).

	Horváth és Vadászi v Hungary 2010 
	The case concerned the compulsory education of the applicants, who are of Roma origin, in a special class at school.  They alleged that the measure applied to them was in fact one of racial segregation.  The case was inadmissible (for non exhaustion of domestic remedies).

	Horváth and Kiss v Hungary 2013
	Two young men of Roma origin that their education in schools for the mentally disabled had been the result of misplacement and had amounted to discrimination - violation of Article 2 of Protocol 1 (right to education) in conjunction with Article 14 (prohibition of discrimination).  The Court underlined that there was a long history of misplacement of Roma children in special schools in Hungary.  It found that the applicants’ schooling arrangement indicated that the authorities had failed to take into account their special needs as members of a disadvantaged group.  As a result, the applicants had been isolated and had received an education which made their integration into majority society difficult.  The court held that Hungary was to pay the applicants jointly 4,500 Euros in respect of legal costs and expenses, although the applicants made no claim in respect of pecuniary or non-pecuniary damages.

	Ciorcan and Others v Romania 2015
	Romania violated the rights of a large group of Roma people who had been injured by police forces.  The Court found violations of Article 2 (Rights to life), Article 3 (Prohibition of torture) and Article 14 (Prohibition of discrimination).  These rights were violated by: (a) the “grossly excessive” deployment of special forces agents to carry out an arrest, agents who proceeded, amongst other things, to shoot “at random” into the crowd; and (b) the state’s failure to carry out an effective investigation, including its failure to comply with its obligation under Article 14 to investigate any racial motivation for the violence.

	Balasz v Hungary 2015
	The claimant, a Hungarian citizen of Roma ethnicity launched the lawsuit since the authorities failed to conduct an effective investigation into a racist attack against him.  The court made the decision based on violation of Article 14 (Prohibition of discrimination) read in conjunction with Article 3 (Prohibition of inhuman or degrading treatment).

	
Boacă and Others v Romania 2016
	
Four Roma people were ill-treated by Romanian police.  The ECtHR decided that there has been violations of Article 3 (Prohibition of torture) and Article 14 (Prohibition of discrimination).

	R.B. v Hungary 2016
	The applicant, Ms R.B., is a Hungarian national who lived in the village of Gyöngyöspata (Hungary). The case concerns her complaint that the authorities failed to protect her – who is of Roma origin – from being subjected to racist insults and threats by participants in an anti-Roma march.   The ECtHR decided that there has been a violation of Article 8 (right to respect for private and family life) on the account of inadequate investigation into the applicant’s allegations of racially motivate abuse by the far-right groups. 




[bookmark: content]It is evident that only eighteen percent of the above cases brought by the Roma from the year 2005 to 2016 are related to equal access to education and the remaining cases have dealt with other issues such as racially motivated attacks or harassment of the Roma, which seems to be predominant in the legal proceeding brought before the ECtHR.  It is to be noted that none of the cases involved access to employment considering the widespread discrimination of the Roma in accessing the labour market.  The reason behind this may lie in the impediments in ‘accessing the domestic legal system’ and ‘lack of funding’, which will be analysed in Chapter 6.  Furthermore, it would be extremely challenging for the Roma to initiate yet another proceeding for ‘enforcement’ when the ECtHR judgment is ignored by the State actors.[footnoteRef:331]  [331:  The Nyíregyháza re-segregation case <http://cfcf.hu/en/ny%C3%ADregyh%C3%A1zi-reszegreg%C3%A1ci%C3%B3s-%C3%BCgy-0> accessed 28 April 2015] 


3.10  Administrative and other forms of EU-level sanctions	
With regard to the implementation of EU legislation such as directive, one cannot ignore the significance of alternative approaches to the governance in the EU.  For example, sanctions imposed by the EU in various forms including financial, diplomatic, trade and communications.  Some argue that the EU has shifted from its traditional way of top down control and command governance to ‘Bottom up’ approach.

3.10.1  ‘Soft law’ approach
It is noticeable that in social policy and industrial relations, there is an increased use of EU governance; which tends to be open, flexible and more diverse.  The aim of diversification governance modes through ‘Soft law’ is to enhance the effectiveness, legitimacy and transparency of EU actions.  The principle of conferred powers, subsidiarity and proportionality that are laid down in Article 5 EC, determines the competence and the intensity of the EU’s actions.  Under the ‘Soft law’ governance non-binding measures such as recommendations should be used.  This can be seen as more sensitive from a subsidiarity perspective.  If the circumstances demand legislation, the framework-directive should be preferred to regulations.[footnoteRef:332] This also encourages semi-voluntary forms of co-ordination with benchmarking; and unsanctioned guidance from the Commission and Council.[footnoteRef:333] This can be observed in European Employment Strategy (EES)[footnoteRef:334] and the Framework stemming from the RED.  Some describe this approach as a move from ‘Hard law’ to ‘Soft law’.[footnoteRef:335]  The Commission typically does the following under ‘Soft law’:[footnoteRef:336] [332:  L Senden, ‘Soft law, self-regulation and co-regulation in European law: Where do they meet?’ (2005) 9.1 Electronic Journal of Comparative Law <http://www.ejcl.org/> accessed 6 May 2015]  [333:  F J Mosher, ‘Open Method of Co-ordination: Functional and Political Origins’ (2000)13 (3) ECSA Review 6; D Hodson and I Maher, ‘The Open Method as a New Mode of Governance: The Case of Soft Economic Policy Co-ordination’ (2001) 39(4) Journal of Common Market Studies 719]  [334:  J S Mosher and D M Trubek, ‘Alternative Approaches to Governance in the EU: EU Social Policy and the European Employment Strategy’(2003) 41(1) JCMS 63]  [335:  F Snyder, ‘Soft Law and Institutional Practice in the European Community’ in S Martin (ed.) The Construction of Europe – Essays in Honour of Emile Noël (Dordrecht: Kluwer 1994)]  [336:  J S Mosher and D M Trubek, ‘Alternative Approaches to Governance in the EU: EU Social Policy and the European Employment Strategy’(2003) 41(1) JCMS 63

] 

1. Develop a theory  (of what is hindering the growth or progression)
2. Identify best performing MS and best practices (which can be incorporated into the strategy)
3. Propose specific guidelines (indicating what actions MS need to take to modify their domestic policies)
4. Consultation (with the EP, the EESC, Committee for Regions and Civil Society)
5. Formation of a relevant Committee (which examines the guidelines proposed)
6. Guideline approvals (which are passed by qualified majority voting)
7. National level implementation (each member draws up a national action plan taking into account the approved guidelines)
8. Monitoring and Surveillance (Commission examines the state implementation based on regular reports and its own inquiries)
9. The relevant Committee mentioned in point 5 examines the report (and the European Council endorses the report)
10. New Cycle (based on the reports, guidelines are developed for the upcoming year and the cycle starts again from step 3 or (the overall strategy is modified at step 1-2).
Figure 3 -The approach of ‘Soft law’

3.10.2  Effectiveness of ‘Soft law’ approach
The process, if fully implemented, should engage many levels of Government and involve social actors as well as public officials.  Under this type of law, compliance rests on the assurances made by the MS, surveillance and ‘naming and shaming’.  Some argue that the ‘softness’ of the mechanism makes the MS more willing to make commitments to the strategy and co-operate with the EU in the sensitive policy areas.  It has also been suggested that a ‘Soft law’ mechanism is a more effective way to co-ordinate diverse domestic systems, which might prove to be even more challenging with overly rigid instruments.[footnoteRef:337] The state Governments supported ‘Soft law’ for protecting sovereignty because of the low degree of legalisation and restricted potential for unplanned consequences.[footnoteRef:338] However, with the limited competence of the EU, traditional Governmental boundaries, required cooperation and ‘political will’ among local, regional and national authorities and distance from the local Government[footnoteRef:339]; it is questionable whether the ‘Soft law’ approach has proved to be effective in enforcing the law on the ground.  This phenomenon will further be examined in Chapter 4.  Nevertheless, in order to assess the effectiveness of the approach, one must investigate two questions; firstly, has this ‘Soft law’ such as NRIS played a role in changing and applying the national policies? Secondly, if so, have the changed policies reduced the gap in receiving quality education and accessing the labour market between the Roma and non-Roma? Where changes in policy can be identified, there are factors both domestic and external such as national ‘political will’ and ‘enforcement mechanism of the EU’.  Accurate and reliable ‘data’ are also of significance in order to assess the effectiveness, which is not available.[footnoteRef:340] It can be argued that ‘Soft law’ is a tool to provide guidance to people who are more or less open to reform but are unsure of how to proceed.  Hence, the question can be raised whether accession states such as Hungary have been or are open to such reform and whether ‘Soft law’ implementation might work better in this case.  And yet again, the national Government’s ‘political will’ and the attitude of the majority population in pursuance of democracy and minority rights come to light.  According to experts: [337:  K Jacobsson, ‘Soft Regulation and the Subtle Transformation of States: The Case of EU Employment Policy’ (conference on ‘Transnational Regulation and the Transformation of States’, Scandinavian Consortium for Organizational Research, Stanford University, 22–23 June 2001)]  [338:  A Schafer, ‘Beyond the Community method: why the open method of coordination was introduced to EU policy making (2004) 8(13) European Integration online papers (EIoP) <http://eiop.or.at/eiop/pdf/2004-013.pdf> accessed 15 February 2014]  [339:  C Sabel, ‘A Quiet Revolution of Democratic Governance: Towards Democratic Experimentalism’ (Paper presented at the ‘Expo 2000, OECD Forum on the Future, Conference on 21st Century Governance’, Germany, 25–26 March 2001)]  [340:  Roma Initiatives - Open Society Foundations , No Data - No Progress, Country findings, August 2010, <http://www.opensocietyfoundations.org/sites/default/files/no-data-no-progress-country-reports-20100628_0.pdf> accessed 15 December 2013 ] 

“Problem here is that there are different conceptualisation of democracy and I am not saying that this Government is openly anti-democratic, in some moves they are but in some others they are rather representing quite an old fashioned notion to democracy that the democracy to the majority.  I mean defending the minorities’ rights, it is not included in their definition.  It results in policies that in some cases its openly supporting the spreading of poverty, it is against minority groups pointing them as scapegoats.  It is a dangerous game that you say that ‘I am just representing the majority and if the majority wants to this and that, the minority should accept it.’ So it’s not about maintaining social peace and social coherence, which is part of new generation social democracy but it is rather against most classic and populist definition of democracy.  ‘We represent the majority, then what we do is good’…..This when the human rights rhetoric is put in an inverse way and used against the real principles behind the minority rights.”[footnoteRef:341] [341:  Quotation from the expert interview in Hungary in 2013] 


It is notable that there have been other concerns regarding Hungary’s intention to pursue ‘democratic values’.  The ‘Civil society’ are demanding the EU to act by suspending Hungary’s voting rights under Article 7 of the TEU for contempt for the rule of law by the Hungarian Government on 11 March 2013 in response to the critical rulings from Hungary’s Constitutional Court in 2012.  The court struck down the problematic laws introduced by the Government limiting freedom of family life, freedom of religion, broadcasting political campaign advertisements and independence of the judiciary.  However, the Government has reintroduced the same laws through amendments to the Constitution itself and ended the court’s power to review substantive changes to the Constitution.[footnoteRef:342] This yet again casts doubt on the ‘political will’ in the area of fundamental rights, including the rights of the Roma minority. [342: Human Rights Watch, ‘Hungary: Constitution changes warrant EU action’ (2013) <http://www.hrw.org/news/2013/03/12/hungary-constitution-changes-warrant-eu-action> accessed 18 February 2014; European Commission for democracy through law- Opinion to the fourth amendment to the fundamental law in Hungary, 2013 19-20 < http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=cdl-ad(2013)012-e> accessed 31 March 2016] 


3.10.3  Irregularity in application
It is also debatable whether the variation in application of law (‘Hard law’ or ‘Soft law’) while enforcing the directives is justified.   For example, under the amended Market Abuse Directive 2003/6/EC (MAD), in the area of financial regulation, the MS are required to ensure in conformity with their national law that the appropriate administrative measures can be taken or administrative sanctions may be imposed against the parties responsible where the provisions adopted in the enforcement of this directive have not been complied with.[footnoteRef:343] Additionally, support of Viviane Reding and the EU's Justice Commissioner and Internal Market and Services Commissioner Michel Barnier has demonstrated the EU’s clear signal of ‘zero tolerance’ for manipulators of Europe’s financial market.  The violation of MAD includes the following: [343:  Market abuse < http://ec.europa.eu/finance/securities/abuse/index_en.htm > accessed 30 March 2016; The Committee of European Securities Regulators, Report on administrative measures and Sanctions as well as the Criminal Sanctions, available in Member States under the Market Abuse Directive (MAD), 17 October 2007 <www.esma.europa.eu/system/files/07_693__2_.pdf> accessed 15 February 2014 ] 

· There will be a common set of criminal sanctions including fines and imprisonment of four years for insider dealing/market manipulation and two years for unlawful disclosure of inside information,
· Legal persons (companies) will be held liable for market abuses, and
· MS need to ensure that judicial and law enforcement authorities dealing with these highly complex cases are well trained.[footnoteRef:344] [344:  Statement by Vice-President Reding and Commissioner Barnier on European Parliament's vote to approve criminal sanctions for market abuse directive, European Commission Memo 14/77 <http://europa.eu/rapid/press-release_MEMO-14-77_en.htm> accessed 17 February 2014] 

Whereas, in enforcing the RED means that the principle of equal treatment between persons irrespective of racial or ethnic origin, MS shall lay down the rules on sanctions applicable to infringements of the national provisions adopted pursuant to the directive and shall take all measures necessary to ensure that they are applied.  The sanctions, which may comprise the payment of compensation to the victim, must be effective, proportionate and dissuasive.[footnoteRef:345] It should be noted that the basis of MAD is Article 114 TFEU (harmonising of rules for the establishment and functioning of the internal market) and Article 83(2) TFEU (directives may define minimum rule with regard to the definition of criminal offence and sanction, if the approximation of the crime of the MS proves to be essential to ensure the effective implementation of the EU policy in an area, which is subject to harmonisation measures).  Moreover, under Article 3, the EU has exclusive competence in establishing of the competition rules necessary for the functioning of the internal market.  On the other hand, the EU has shared competence with the MS in the areas of social policy for the aspects defined in the treaty on freedom, security and justice,[footnoteRef:346] such as the RED.  Besides, the MS had always been reluctant to grant even limited competence to the EU over social policy and industrial relations.[footnoteRef:347] It should be noted that competence can become exclusive in practice once the EU has acted.  Therefore, the irregular application of the EU competence in these areas could be seen as a ‘matter of priority’ for the EU as noted previously.  This will also be further examined in Chapter 6.   [345:  EUR-Lex - Access to European Law <http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:EN:NOT> accessed 15 February 2014]  [346:  ‘Consolidated version of the Treaty on the functioning of the European Union’ (2010) Official Journal of the European Union C83/4 <http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0047:0200:en:PDF> accessed 7 February 2014]  [347:  W Streeck, ‘From Market-Making to State-Building: Reflections on the Political Economy of European Social Policy’ in S Leibfried and P Pierson (eds) (Routledge 1995)] 


3.10.4  Sanctions - ‘Hard law’ approach
Contrary to the ‘Soft law’ approach, the EU has been considering new tools in order to ensure that EU states follow the rule of democracy as well as the rule of law.  Hence, avoid any repeat of the worrying back sliding seen in countries such as Hungary and Romania.  The EP is asking for concerted action against these States by EU institutions; however, the officials at the European Commission say that they do not plan to take on all the EP’s proposed measures.  Nevertheless, a discussion occurred between the Commissioners on 28 August 2013 regarding the ways of enforcing observance of fundamental values set out in the EU Treaty.  This included some measures proposed by the EP such as a ‘Copenhagen Commission’ of independent experts to conduct constant monitoring of all EU states to guard against democratic backsliding, broadening sanctions against countries with this kind of backsliding and to include potentially withholding EU funds.  There are high-level concerns about the EU’s economic depression, accompanied by unemployment and worryingly increased political extremism, all of which could threaten ‘democracy’.  Hence, measures may ultimately be adopted on an EU-wide basis and Hungary is likely to be one of the first targets, opening the door for other MS facing similar actions.  Furthermore, the officials of the European Commission are keen to support the EU’s democratic defences with ‘new tools’.  Nevertheless, they are also apprehensive of the Commission being seen to victimise particular countries.  The Commission also addressed the EP stating that the debate on the ‘rule of law’ was of high importance but it ‘should not be shaped exclusively by our experiences with . . . Hungary’.[footnoteRef:348] Fuller identifies eight requirements of the ‘rule of law’, which states that it must be publicly accessible, prospective, clear, non-contradictory; and must not ask for impossible, constant and passing laws that will be enforced.[footnoteRef:349] Therefore, it can be argued that both ‘Hard law’ and ‘Soft law’ must be enforced in a constant and non-contradictory manner.  It can be argued that different and contested ideas of democracy might make EU intervention difficult, as reflected in the comment quoted above about popular democracy in Hungary. [348: ‘Europe’- ft.com/world, published 11 July 2013 <http://www.ft.com/cms/s/0/3901b64c-ea12-11e2-913c 00144feabdc0.html#axzz2n0KM08DU> accessed 9 December 2013]  [349:  L Fuller, Morality of Law (Yale University Press1969)] 

Thus, sanctions are tools of a diplomatic and/or economic nature, which strives to bring about a change in activities and/or policies including violations of international law or human rights and policies that do not adhere to the rule of law or democratic principle.[footnoteRef:350] According to the TEU, some of the objectives of EU sanctions policy within the Common foreign and security policy (CFSP) framework (ex Article 11 TEU)[footnoteRef:351] are: [350:  Council of European Union, ‘Guidelines on implementation and evaluation of restrictive measures (sanctions) in the framework of the EU Common Foreign and security policy (CFSP)’ (2009) <http://register.consilium.europa.eu/doc/srv?l=EN&t=PDF&gc=true&sc=false&f=ST%2017464%202009%20INIT> accessed 25 February 2014]  [351:  This paragraph was not adopted into the new Article 24 of the Treaty of Lisbon (TL) which replaced the Article 11 of the original TEU.] 

· To safeguard the common values, fundamental interests, independence and integrity of the Union in conformity with the principles of the UN Charter,
· To strengthen the security of the Union in all ways, and
· To develop and consolidate democracy and the rule of law and respect for human rights and fundamental freedoms.  


3.10.4.1 Features of sanctions
Some political and economic factors should be considered, which may contribute to the successful outcomes of particular steps of sanctions.  A research was conducted by the Peterson Institute for International Economics, which was generated from 174 cases of US economic sanctions targeted at state units between World War I and 2000, and then further divided into 204 observations.  The research is based on ‘the most detailed dataset on the global use of sanctions’.[footnoteRef:352] The report stated that before imposing sanction, the imposing authority needs to be aware of the vulnerability of the target of the sanction as well as the cost related to the potential change in the target’s behaviour.  Additionally, it should also consider the long-term sustainability of the sanction and whether the coalition or support of any other institution or State is necessary.  There are seven points[footnoteRef:353] that need to be responded to by policy-makers, including foreign policy, in order to improve the effectiveness of the sanctions framework: [352:  G Hufbauer et al, Economic Sanctions Reconsidered (Institute for International Economics, 3rd edn, Routledge 2007)]  [353:  G Hufbauer et al, Economic Sanctions Reconsidered (Institute for International Economics, 3rd edn, Routledge 2007)] 

· The goals are easily achievable,
· There should be a friendly or close trading relationship with the State,
· Democratic regimes tend to be more sensitive to economic sanctions compared to autocratic regimes,
· There is a direct link between the economic cost on the part of the target and the effectiveness,
· The real impact of the sanctions might be restricted by compromises when seeking for an agreement between the imposing authority and the target,
· In some cases other measures such as implicit action or quasi-military measures might be more appropriate, and
· The cost of the domestic constituencies must match the expected benefits of the sanctions, so that sanctions are not weakened by lack of public support.
Another set of recommendations were highlighted by some experts,[footnoteRef:354] where the methodology seemed softer.  Some recommendations are of general importance and might be relevant to the European sanctions policy such as the following: [354:  G Lopez, ‘The Sanctions Decade: Assessing UN Strategies in the 1990s’ (Lynne Rienner Publishers 2000)] 

· Flexible application of sanctions,
· Sanctions targeted against decision-making elites responsible for wrongdoing,
· Avoidance of measures that may cause unintended humanitarian hardships,
· Measuring any third party impacts,
· Using more technical terms and definitions in documents,
· Conditions for lifting the sanctions, and
· Improved transparency of sanctions committee or authority.

Some would argue that the effectiveness of sanctions depend on the circumstances such as the institutional structure of the targeted State[footnoteRef:355] and the duration and conclusion of sanctions.[footnoteRef:356] The Interlaken Report[footnoteRef:357] includes two packages of recommendations, one package is dedicated to the United Nations (UN), which should design its sanctions policy to be consistent and in the simplest manner possible.  Furthermore, it suggests common definitions of core terms as well as standardised texts.  The second package identifies the key barriers to effective implementation of the sanctions at the national level.  For example, a lack of legal authority, which is essential to implement the resolutions in many UN Member States and a great divergence in the implementation and enforcement mechanism.  The second package also proposes various steps to improve the legal framework through assigning an administering agency, developing and disseminating information, complying with strategy, exempting considerations, administering of assets, and making enforcement efforts.[footnoteRef:358] It can be argued that these principles might apply in the context of Article 7 of TEU in terms of ‘reactive’ and ‘preventive’ approaches, which has been highlighted in section 3.8.2 of the chapter. [355:  D J Lektzian and C M Sprecher, ‘Sanctions, Signals, and Militarized Conflict’   (2007) 51(2) American Journal of Political Science 415]  [356:  H Dorussen and J Mo, ‘Ending Sanctions: Audience Costs and Rent-Seeking as Commitment Strategies’  (2001) 45(4) Journal of Conflict Resolution 395]  [357: The Interlaken Report, ‘Targeted Financial Sanctions’ (A Manual for Design Implementation, which was presented to the UNSC in October 2001) <http://www.watsoninstitute.org/pub/TFS.pdf> accessed 24 February 2014]  [358: T J Biersteker, S E Eckert and C Kennedy, ‘Targeted Sanctions’,  The Watson Institute for International Studies, Brown University (2008)<http://collection.europarchive.org/dnb/20070702132253/http://watsoninstitute.org/project_detail.cfm?id=4> accessed 24 February 2014] 


3.10.4.2  Question of ‘Hard law’ or ‘Soft law’ in the EU context
Compared to national legislation, the EU legislation has several advantages such as it reduces the risk of different interpretations among MS and limits any distortions of competition in a market without internal borders.[footnoteRef:359] With regard to the question of whether the EU should impose sanctions on the MS for failing to adhere to RED, some experts support the notion, whereas, some experts argue that the politicians in the MS would not support the idea of sanctions since they would be seen by the majority population as unpatriotic.[footnoteRef:360] As the current Hungarian Prime Minister stated, ‘we had Moscow before and now we have Brussels’.[footnoteRef:361]  [359:  H Hazelzet, ‘Suspension of Development Cooperation: An Instrument to Promote Human Rights and Democracy?’, (ECDPM Discussion Paper 64B (2005); see more <http://www.ecdpm.org/Web_ECDPM/Web/Content/Content.nsf/0/616D2DCDCB27427DC1257082004A251F?OpenDocument#sthash.fD5MrKgM.dpuf>]  [360:  Quotation from the expert interview in Hungary in 2013]  [361:  Quotation from the expert interview in Hungary in 2013.  This also echoes Margaret Thatchers’s Bruges speech - Full text of Margaret Thatcher's speech to the College of Europe: 'The Bruges Speech' (The Telegraph, 2016)
< http://www.telegraph.co.uk/comment/personal-view/3562258/Full-text-of-Margaret-Thatchers-speech-to-the-College-of-Europe-The-Bruges-Speech.html> accessed 12 April 2016] 

All these arguments can raise the question whether the EU has the ‘political will’ and ‘competence’ to integrate one of its most disadvantaged and largest minority groups.  The main issue is that no European institution is willing to take full responsibility for failing to help the Roma, which means that the EU blames national Governments for non-implementation of its framework, while national Governments direct the responsibility to local authorities, and where local officials complain about inadequate funding and support.[footnoteRef:362] Despite the inter-Governmental DRI, the launch of the Framework and earmarked €26.5bn between 2007 and 2013 from social, development and rural funds to address the problems of the Roma, ‘something isn’t working’[footnoteRef:363].  Some ground level activists have emphasised the need for tracking the results and not only the spending.  They have also suggested that monitoring measures need to be in place along with removing the dependency of the NGOs on local political forces to access the EU fund.  This aspect is quite significant especially where local political forces are often anti-Roma; hence they typically try to prevent the implementation programmes.[footnoteRef:364] Moreover, in a lot of cases, the received EU funding towards building basic infrastructure in Roma camps is not being used by the local authorities.  Some argue that injecting funds is also generating resentment among non-Roma citizens, which is demonstrated in the statement of a non-Roma,[footnoteRef:365] ‘They (Roma) are lazy and we have to give them money for free . . . otherwise they steal, it’s unfair’.  Interestingly a Roma stated, ‘The problem is that I have trouble finding work because I’m Roma.  If I had a job, everything would be fine’.[footnoteRef:366] A 2012 UNDP report called ‘Uncertain Impact’ also criticised a lack of ‘rigorous monitoring’.  Some activists[footnoteRef:367] have repeatedly complained that the Commission is too distant from the communities it seeks to help and accused Brussels of wasting the EU funds by failing to support smaller grassroots projects in favour of bigger ones.  It has also been suggested that the Commission itself is lacking the courage to challenge MS who openly breach EU laws to protect the rights of minority groups.  ‘On corruption the Commission shames and blames Member States but on Roma discrimination it doesn’t . . . it dares a lot less’[footnoteRef:368].  Some scholars also suggest, ‘Everyone says that the EU should fix this problem because Roma live in EU countries but equally no Member State is willing to give the Commission control over the kind of policy areas that it would need to address the problem.  EU Member States will not give the Commission power or control over these key policy areas.  That’s a real problem.’[footnoteRef:369] The Commission’s response to this is that its main objective is to put the plight of Roma citizens on the agenda of national Governments and their role is not to draw up national policies or put pressure on MS.  The Commission stated, ‘we don’t tell them what to do.  We assist them but at the end it’s up to each Member State to do what they think is best for them’.[footnoteRef:370]  Hence, the irregular and varied application of ‘Hard law’ and ‘Soft law’ while enforcing different directives is manifested repeatedly.  Furthermore, the question could be asked, if being an EU citizen has had any effect on the life of the Roma by using ‘Soft law’ approach? It is interesting to note the opinion of a Hungarian Roma about her life in the 10 years since she became an EU citizen: ‘conditions have barely changed.  The politicians on the TV and radio say things are getting better.  I don’t think so.  At least, we don’t feel it here’[footnoteRef:371]. [362:  J Fontanella-Khan and K Eddy, ‘Roma: Moving target’ <http://www.ft.com/cms/s/0/27e2aa22-995f-11e3-91cd-00144feab7de.html> accessed 26 February 2014]  [363:  V Naydenova, a Bulgarian Roma working as a policy analyst for the Open Society European Policy Institute, cited in J Fontanella-Khan and K Eddy , ‘Roma: Moving target’ <http://www.ft.com/cms/s/0/27e2aa22-995f-11e3-91cd-00144feab7de.html> accessed 26 February 2014 ]  [364:  T Derdak, Director of education at the Jai Bhim school, established specifically to assist Roma education in Sajokaza, Hungary, cited in J Fontanella-Khan and K Eddy , ‘Roma: Moving target’ <http://www.ft.com/cms/s/0/27e2aa22-995f-11e3-91cd-00144feab7de.html> accessed 26 February 2014]  [365:  I Giovani, ‘A Roma in Bucharest’, cited in J Fontanella-Khan and K Eddy, ‘Roma: Moving target’ <http://www.ft.com/cms/s/0/27e2aa22-995f-11e3-91cd-00144feab7de.html> accessed 26 February 2014; similar view was expresses by Nadir Redzep, Open Society, Conference on Roma Participation, Empowerment, Emancipation, Corvinus University, Hungary 31 May 2013]  [366:  Hedviga Hankova from Slovakia , cited in J Fontanella-Khan and K Eddy , ‘Roma: Moving target’ <http://www.ft.com/cms/s/0/27e2aa22-995f-11e3-91cd-00144feab7de.html> accessed 26 February 2014]  [367:  V Nicolae, an activist based in a Roma ghetto in Bucharest, cited in  J Fontanella-Khan and K Eddy , ‘Roma: Moving target’<http://www.ft.com/cms/s/0/27e2aa22-995f-11e3-91cd-00144feab7de.html> accessed 26 February 2014]  [368:  H Grabbe, cited in J Fontanella-Khan and K Eddy , ‘Roma: Moving target’ <http://www.ft.com/cms/s/0/27e2aa22-995f-11e3-91cd-00144feab7de.html> accessed 26 February 2014]  [369:  L Cashman, a Roma scholar at Canterbury University, cited in J Fontanella-Khan and K Eddy , ‘Roma: Moving target’ <http://www.ft.com/cms/s/0/27e2aa22-995f-11e3-91cd-00144feab7de.html> accessed 26 February 2014]  [370:  J Fontanella-Khan and K Eddy, ‘Roma: Moving target’ <http://www.ft.com/cms/s/0/27e2aa22-995f-11e3-91cd-00144feab7de.html> accessed 26 February 2014]  [371:  Terike Major, a 51-year-old unemployed Roma, who lives on the edge of the village of Sajokaza in north-eastern Hungary, cited in J Fontanella-Khan and K Eddy , ‘Roma: Moving target’< http://www.ft.com/cms/s/0/27e2aa22-995f-11e3-91cd-00144feab7de.html> accessed 26 February 2014] 


3.11  Conclusion
The noted above analysis of the EU initiatives is fundamental to the research question, since all these arguments suggest that there is a ‘missing link’ between the ‘role’ and ‘enforcement mechanism’ of the EU and the State actors.  This ‘missing link’ may involve factors such as ‘political will’ and competences of both actors.  It can also be indicated that in the event of non-compliance of the EU law such as the RED, the current competence and the process involved in the ECJ and the ECtHR do not necessarily make noticeable impact on the ground.  This phenomenon can be translated into the point noted above that the application of law being more of an issue in realistically achieving a redress by individual or group victim of discrimination.  Therefore, the Treaty may be revised in order to broaden the competence of the ECJ, along with increased capacity and robust functioning of the ECtHR, which may include changing the Plaumann test for the RED, clarifying the power of the ECtHR and the ECJ.  Additionally, since national courts are the starting points of the enforcement process, the ‘causal factors’ that will be identified through the empirical study need to be addressed by the MS.  The next chapters will endeavour to investigate the roles of the domestic actors as well as other deciding factors that might affect the implementation and enforcement of the RED on the ground.  


Chapter 4 - ‘Roma integration’ initiatives in Hungary - an analysis of legislative and policy implementation, and enforcement mechanisms

4.1  Introduction 
The chapter aims to examine various anti-discriminatory legislative and policy initiatives taken in Hungary with a focus on ‘Roma integration’, reflecting the acquis communautaire of which RED is of fundamental importance.  It will also shed light on the historical development of political spheres of Hungary, including the time of the collapse of Communism.  The discussion is critical towards the changes and developments made pre and post-1989, especially in the area of ‘Roma integration’.  While arguing about the inconsistencies between the ‘idea of minority protection’ and the initiatives taken in introducing certain enforcement mechanisms, the chapter will endeavour to analyse some causal factors such as the issue of ‘ethnic data collection’ that may influence the extent of law and policy enforcement on the ground.  The chapter will also be supported by the data collected through the expert interviews conducted in Hungary, which will be examined further in Chapter 6.

4.2  Political history
The Austro-Hungarian Empire had been the third largest State in Europe in 1910 and in 1912 and it enjoyed great power and represented a historic tradition of dependability in Europe.  No single nationality had dominated the Government, although the Austrians and Hungarians controlled most of the political power.  No single political structure had unified the State, nor had a consistent set of political or religious ideals- had united its people.  It was primarily based upon only the omni present portrait of an emperor.  In the years after 1900 its political institutions continued to expand, the quality of education advanced and a measure of political pragmatism ultimately prevailed.  The Austro-Hungarian monarchy differed from the other Governments of pre-1914 Europe in its complexity, political orientation, multi-national character, and common diplomatic and military forces.  The monarchy being in place, the empire decided to go to war in 1914 and yet the monarchy continued to function, apparently conferred economic benefits upon its citizens and offered a sense of protection.[footnoteRef:372] Its historic role had lost no appeal, however the powers began to doubt its role and its ability to execute functions.  The Hungarian (Magyar) political leadership looked more apprehensively at Franz Ferdinand, who had ruled the empire for more than sixty years.  In 1866, he lost the chance of any leadership in Germany, along with his effort over two decades to create a united Danubian State.  As a result he did not have the opportunity to revisit the demands for political authority from the Hungarian side and had to settle with the Hungarian leadership.  The ‘Ausgleich’ in 1867 put an end to this uncertainty, which was restated by Hungary in 1907, and lasted until the monarchy’s collapse in November 1918 being the victim of German defeats and internal disintegration.  The collapse, after four years of relentless war and untold privation, brought to an end the co-existence of a multi-national Government and ended its rule over more than fifty million subjects of the empire who lived within its boundaries.  ‘Ausgleich’ in 1967 had created overlapping political authorities, consisting of two separate States, each with its own Parliament and Prime Minister, and connected in a union by a single monarch Francis Joseph.  He gave Hungary full internal autonomy together with a responsible ministry, and in return Hungary agreed that the empire would still be treated as a single State for the purposes of war and foreign affairs.  This settlement resulted in almost a decade of relative constitutional stability and Hungarian political power.  Nevertheless, given the chaotic and feudal nature of Austrian political life, the monarchy had no effective Austrian partner as a counterbalance in its negotiations with Hungary.[footnoteRef:373] Additionally, the issue of nationality came into the spotlight since the Hungarian elite preferred to continue their traditional political domination.  The Hungarians were the monarchy’s ‘hard-liners’ on issues such as nationality.  Eleven nationalities within a complex, almost unique political structure would have presented sufficient problems.  Various contributing factors meant that, every privilege or agreement had to be balanced against the other ten variables.[footnoteRef:374] The Austrian and Hungarian Governments dealt independently with the problems within their own borders and no common policy was in place on the matter of nationality.  With 54.5 percent of the population of Hungary (excluding Croatia), the Hungarians controlled nearly all of the seats in the Federal House of Deputies.[footnoteRef:375]  [372:  W M Johnson, The Austrian Mind: An Intellectual and Social History 1848-1938 (Berkeley, Calif, 1972); J Lukacs, Budapest 1900: A Historical portrait of a city and its culture  (New York 1988)]  [373:  L C  Tihany, ‘The Austro- Hungarian Compromise 1867-1918: A half century of Diagnosis; Fifty years of Post-Mortem’ [1969] II Central European History 114-38 ]  [374:  S Wank, ‘Foreign policy and the Nationality problem in Austria-Hungary 1867-1914’ [1967] III Austrian History yearbook 37-56]  [375:  O Jaszi, The Dissolution of the Habsburg Monarchy (University of California Press 1992)  220-247] 


4.2.1  The issue of ‘nationality’
Any consideration of the ‘nationality’ issue in Hungary was entwined with questions of political and economic power.  Successive Hungarian politicians whether for or against the ‘Ausgleich’, demonstrated their adamancy against any change that benefited the minorities within the Hungarian half of the monarchy.[footnoteRef:376]  Since the ‘Ausgleich’, not only did the Hungarians seek to maintain their privileges, but also Budapest was brutal and domineering over other nationalities under their jurisdiction.  Serbs, Slovaks, Croats and Romanians found little tolerance or understanding or fairness in their treatment by the Hungarians.  Thus, the Hungarians were the first cause of nationality problems due to their own intolerance towards other groups.[footnoteRef:377] Ten million Hungarians controlled the political life of the eastern half of the monarchy and they had no intention of allowing a legitimate parliamentary Government that would weaken their own power.  There were reformers who spoke about trialism[footnoteRef:378] and federalism; however, they always encountered a hostile reception in Hungary.[footnoteRef:379] Austria-Hungary was considered as a high ranking member of the international system in the twentieth century.  In spite of this, its disappearance after the First World War is often described as predictable.  Equity, power, privilege, liberal values, ethnic domination and feudal residue were all too informally intertwined together resulting in making the ‘nationality issue’ as the most fundamentally destructive influence on the monarchy’s future.[footnoteRef:380] [376:  ibid]  [377:  J W Boyer, ‘The End of the Old Regime: Visions of Political Reform in Late Imperial Austria’ [1986] LVIII JMH 153-93]  [378:  Trialism is the political movement that aimed to create a Croatian State, which would have an equal status to Austria and Hungary. The idea was never implemented, although it was supported by some notable political elites.]  [379:  S R Williamson Jr, The making of the Twentieth Century: Austria-Hungary and the Origins of The First World War (Macmillan 2002) 21]  [380:  S R Williamson Jr, The making of the Twentieth Century: Austria-Hungary and the Origins of The First World War (Macmillan 2002) 21] 

One of the popular myths is the assertion that in Communist Eastern Europe, nationalism was oppressed before 1989.  From 1945 onwards Communist parties presented themselves as the symbol of nation traditions and guardian of national interests.  Up to 1989, they waved the national flag next to the red banner.  They also rejected the charge that they were unpatriotic, and supported minority rights and liberation of oppressed people.  On the other hand, they continued to deny that Communism had anything to do with nationalism.  Some argue that after the fall of the Berlin Wall, history was re-written in that ethnic discrimination and interests were laid to rest by the Communist regimes; but over time nationalism resurfaced.  Some claim that rather than freezing the national conflicts, Communist regimes frequently capitalised upon national sentiments as demonstrated in the attempt to gain national legitimacy, for example the Hungarian Kadar regime’s successful attempt to regain the long-lost Holy Crown of St. Stephen.  Additionally, disagreements about minorities were not contained but continued and worsened under the Communist rule, as studies in Hungary and Romania demonstrate.[footnoteRef:381] It can be argued that the break-up of Yugoslavia demonstrates the similar, however it maybe a special case because of charismatic role of Tito. [381:  M Mevius, ‘The Communist quest for national legitimacy in Europe 1918-1989’ in M Mevius (ed), (Routledge 2013) 1-24] 

The historic events between1989-1992 during the collapse of the Soviet bloc created many challenges for countries like Hungary.  The most exceptional challenge was to establish a political order from the confusion that resulted from the collapse.  Different conceptions of political change exist.  Some of the observers of this challenge chose the path of ‘modernisation’ and ‘convergence’, indicating that the end of Communism resulted due to the tensions between the increasing complexity of economic structure and continued underdeveloped political superstructure.  Others portrayed the end as a natural event of eradication of political ideologies.[footnoteRef:382] A larger group recognised the turbulent process of transition as ‘from authoritarian to democracy.’[footnoteRef:383] Some tried to justify the changes on the basis of policy choices made in an environment of uncertainty.  According to Weber, “no system with assertive coordination is absolute”.[footnoteRef:384] It can be argued that the end of Communism is a combination of several factors including a complex economic structure and related dissatisfaction amongst the population, forced political ideology and underdeveloped political superstructure. [382:  K Jowitt, ‘The Leninist Legacy’ in Ivo Banac (ed), East Europe in Revolution  (Cornell University Press 1992) 207-25]  [383:  M McFaul, ‘The fourth wave of democracy and dictatorship- Non-cooperative transitions in the post-Communist world’ (2002) World Politics 54 <http://www.la.utexas.edu/users/chenry/core/Course%20Materials/McFaul4waveWP02/54.2mcfaul.pdf> accessed 24 July 2014]  [384:  R Bendix, Work and authority in Industry (Berkeley : University of California Press 1974)] 

Furthermore, the ‘predominant influence’ of another group or State is very likely to ‘clash’ or ‘conflict’ with the local habits or interests that are difficult to eliminate since they are so deeply rooted in the local socio-economic structure, history and cultural trends.  Since all these aspects vary from one society to another, the success of imposing the ‘predominant influence’ or ‘agenda’ from the State will also vary.  Thus, the political outcomes will be subjected to two sets of categories - 1) the needs and resources of the external agent, and 2) the resilience of the domestic structures.  The ‘clash’ or ‘conflict’ may be more efficiently managed through effective identification of the location of the sources of tension.  Despite the differences in the political means and ends and the reception by the public, there may exist a common trait between Communist and post-Communist politics.  In both of these, the common factor is the role of the external power in setting and enforcing political agendas for the States of the region and hence persuading their domestic political outcomes.  Some suggest that any kind of persuasion is an issue that belongs to the domain of moral philosophy and personal choices, and it does not belong to the domain of empirical inquiry.[footnoteRef:385] It is noteworthy that Hungary was one of the twelve countries between 1945 to 1989 that were influenced by the Soviet system under Communist Governments, whether or not it was fully integrated within the larger imperial system of the Communist bloc.  Therefore, it can be argued that the outcomes of these types of scenarios tend to denote the need for external persuasion, especially where the States are explicitly eager to belong to a ‘community’ and appreciate the benefits of this.[footnoteRef:386] On the other hand, at certain times, this eagerness can lead to more use of force or political coercion towards individual States by the ‘Community’ than persuasion. [385:  A C Janos, ‘From Eastern Empire to Western Hegemony: East Central Europe Under Two International Regimes’ [2001] 15(2)  East European Politics & Societies 221 - 249]  [386:   A C Janos, ‘From Eastern Empire to Western Hegemony: East Central Europe Under Two International Regimes’ [2001] 15(2)  East European Politics & Societies 221 - 249] 



4.2.2  The issue of ‘ethnicity’
After 1945, the Soviet Union became ‘the power’ in East Central Europe including Hungary.  It had a geopolitical ambition together with economic backwardness, which largely explains the characteristics of Soviet institutions.  A liberationist policy[footnoteRef:387] was much needed in attempting to compete with the West.  The extraction of a considerable amount of resources from a backward economy demanded a system of mobilisation, which was incompatible with a centralised bureaucratic economy coupled with an authoritarian political system.  The ‘imperial’, centralised system deeply affected most of the social, economic and political life in these countries.  However, the geopolitical design in this region helped to legitimise a system of vertical integration.  On the other hand, since the Soviet Union was also a State of multiple ethnicities, it also demanded an elaborate system of horizontal integration.  Despite the lack of support from the Bolshevik leaders on the issue of ethnic solidarities and identities, eventually they generated an ethno-political design that can be classified as one of selective particularism.[footnoteRef:388] The people in the Soviet Union were encouraged to be proud of their identity, culture and to search for their particular group’s historical contributions to universal human progress, subject to the fact that their symbols and narratives did not offend another, especially Soviet people’s identity.  This principle corresponded with the policy of ‘korenizatsiya’ (establishing the roots), aiming to create ethno – territorially based institutions operated by local administrative elites.  Some argue that these principles of ethnic equality and solidarity were sometimes rather biased under the pressure of political correctness regarding the centralised Communist/Community orthodoxy.[footnoteRef:389] It is notable that during the Kadar regime from 1961 Hungary became the leader of the Reform Movement within the Soviet alliance system.  Kadar also intended to provide the regime with some kind of legitimacy, political stability and solid economic performance.[footnoteRef:390]  Therefore, he targeted the Roma to be included in the labour market, which resulted in the abolition of isolated Roma settlements and facilitating school attendance similar to all other citizens to an unprecedented level.[footnoteRef:391] His policies also laid the basis for Roma politics.[footnoteRef:392] [387: C J Kersten, ‘The Liberation Policy and International Order’ 288 NATO and World Peace 93-104 (Sage 1953) in association with the American Academy of Political and Social Science <http://www.jstor.org/stable/1029009> accessed 3 August 2015
]  [388:  A C Janos, ‘From Eastern Empire to Western Hegemony: East Central Europe Under Two International Regimes’ [2001] 15(2)  East European Politics & Societies 221 - 249]  [389:  A C Janos, ‘From Eastern Empire to Western Hegemony: East Central Europe Under Two International Regimes’ [2001] 15(2)  East European Politics & Societies 221 - 249]  [390:  Kadar’s reforms <http://countrystudies.us/hungary/39.htm> accessed 3 August 2015]  [391:  M Kovats, ‘The political significance of the first National gypsy minority self-Government (Országos Cigány Kisebbségi Önkormányzat)’  (2001) Journal on Ethnopolitics and Minority issues in Europe 3 <http://www.ecmi.de/fileadmin/downloads/publications/JEMIE/2001/Focus11-2001Kovats.pdf> accessed 20 June 2013]  [392:  M Kovats, ‘The political significance of the first National gypsy minority self-Government (Országos Cigány Kisebbségi Önkormányzat)’  (2001) Journal on Ethnopolitics and Minority issues in Europe 3 <http://www.ecmi.de/fileadmin/downloads/publications/JEMIE/2001/Focus11-2001Kovats.pdf> accessed 20 June 2013
] 

In the post-Stalin era controls became softer and the system, which was decentralised through full integration with the Soviet Union to some extent.  This led to the realisation of the fact that integration would not necessarily work in countries such as Hungary.  Nevertheless, until the very end of Communism, the fundamental conflicts between local structures and externally imposed institutions were not fully resolved.  One key reason is that the local structures changed over time and in the process they yielded a political scenario of noticeable diversity.  It is important note that the less economically developed countries in the south-east seemed to be more compatible with the bureaucratic system of mobilisation and distribution than the more developed economies in the north-west tier of the region such as that of Hungary.[footnoteRef:393] With regard to the political cultures, the north-west was less welcoming to a vastly personalised and arbitrary political practice than those of the south-east, and this was the general trend of Community bureaucracy.  This co-relation produced diverse responses to Communist Government which was exhibited in the large scale popular movement against Communism.  Thus, Hungary had its share of unsuccessful episodes of political turmoil.[footnoteRef:394] Similarly, the success story of the ethnic politics began to surface towards the end of Communism.  Under Stalin, the Soviet Union was a multi-national State in which different ethnic groups lived together in peace while simultaneously taking pride in their identity and culture without violating the sentiments of others.  However, some suggest that this peace was fallacious since ethnic tolerance was practised only on the surface and not habituated amongst various groups. Whenever the hold of the political and policing tools are loosened, ethnic differences come to the surface.  To date in Hungary, ethnicity remains as a re-occurring excuse for inclusion and exclusion whenever the opportunity arises.[footnoteRef:395] It is debatable whether any legislative and policy instruments have been designed in order to ‘internalise and habituate’ ethnic tolerance in Hungary since the beginning of the post-Communist era. [393:  A C Janos, ‘From Eastern Empire to Western Hegemony: East Central Europe Under Two International Regimes’ [2001] 15(2)  East European Politics & Societies 221 - 249]  [394:  A C Janos, East Central Europe in the modern world: the politics of the borderlands from Pre to post Communism (Stanford University Press 2000)]  [395:  A C Janos, ‘From Eastern Empire to Western Hegemony: East Central Europe Under Two International Regimes’ [2001] 15(2)  East European Politics & Societies 231] 


4.2.3  The start of liberalisation and democracy
With economic liberalisation after the fall of Communism, Hungary opened up to foreign trade as well as privatisation of assets which both indicate a process of ‘democratisation and liberalisation’.  To this end, these should be complemented by the introduction of the rule of law within a judicial system to protect individuals and their rights.  It is needless to say that the reduction of corruption is one of the primary pre-requisite to ascertain the rule of law and develop an administrative system in order to deal with the complex regulatory norms that are incorporated in the EU’s acquis communautaire.  A significant part of this political-economic agenda addresses minority rights and the desirable form of behaviour by ethnic majorities.  These aspects have been demonstrated in the embodied formal resolutions and the informal stimulus from the international community, especially by elites from Western European States.  Completing this task is a moral agenda that has required Hungary amongst other CEE countries to recognise their collective infringement of liberal norms in Soviet era, which has been coveted by the people.  In contrast, the freedom of the force of the post - modern cultural agenda[footnoteRef:396] collided with the traditionalism of the society.  Some would add that the new ethno-political force of universalism has encouraged minorities to assert their rights more intensely and discouraged majorities from flaunting their collective identities.[footnoteRef:397] Nevertheless, this statement can be challenged since many Roma are reluctant to disclose their ethnicity for fear of discrimination and segregation.[footnoteRef:398] Hence, the idea of assertion of their rights may not be feasible.  However, due to the changes made on the census questionnaire and the campaign by non-Governmental organisations (NGOs), results of the 2011 census showed 316,000 Roma, which are 106,000 more than a decade earlier.  In the context of international stimulus[footnoteRef:399], observers from Western Europe have found faults in these countries’ legal systems.  For example, Hungary has been criticised for having an overlapping, meddlesome and hyperactive legal system.[footnoteRef:400] The eastern tier is also said to be suffering from chronically weak legal structures and a severely defective mechanism for law enforcement,[footnoteRef:401] including the legislative process and the judiciary.  Furthermore, these countries are considered to be unable to conquer their past as well as failing to comply with international laws and making decisions on personal grounds.[footnoteRef:402]  [396:  For example, there is no single dominant meanings can be widely agreed in the society regarding social issues.  ]  [397:  Y Hazony, Anti- social texts: Israel’s Zionism-Free text books ( New Republic 2000) 46-55]  [398:  2011 census: more national minorities living in Hungary than in 2001 (The Budapest Beacon, November 2013) < http://budapestbeacon.com/public-policy/2011-census-national-minorities-living-hungary-2001/> accessed 10 July 2014]  [399:  Examples include the EU, international donors and human rights organisations.]  [400:  A Sajo, ‘Perverse effect of the rule of law’ in How the Constitutional Court killed Hungarian Welfare Reform [1996] 5(1) EECR 31-41]  [401:  W H Buiter, ‘Challenges of the second transition Decade in Russia [2000] Transition Newsletter 11(5) 24-26]  [402:  M Macovei, ‘Citizen and Law after Communism- Legal Culture in Romania’ (1998) 7(1) EECR] 


It is only logical to correlate the degree of effective democracy, civil-political rights, and liberal practices with the distribution of political preferences among the respective populations.  After more than twenty years of democratic experiments by the CEE countries, the degree of the correlation may be divided into three categories: firstly, the countries that on the whole are relatively ready to accept western democratic ideas though not without considerable aloofness, for example, the idea of judicial independence.[footnoteRef:403] Secondly, where the political parties are vaguer due to a combination of economic, ethno-political and cultural reasons, the citizens of these countries are deeply separated over the benefit and practicality of western projects and hence they are almost equally divided into pro and anti-hegemonic[footnoteRef:404] parties.  Thus, EU norms are the hegemonic influence here, for example, pro and anti- EU citizens.  This has resulted in their democratic development not following a straight-forward path, which can be characterised somewhere between radical populism and timid liberalism.  Thirdly and lastly, the countries where the local support for democracy has been extremely weak regardless of whatever political parties are governing the country.  For example, the position of Hungary in the context of minority protection can be challenged.  In addition, some suggest that the hegemonic accounts were the implicit ranking device, which has had some obstructive effect.  The most moral by the western standard tend to be self-righteous and less adaptable towards the broader project than those who live under a cloud of past self-condemnation.  Hence, Poland and the Czech Republic have been altogether tougher negotiating partners of the West, quicker to flaunt their sovereignty than Hungary.  During the Kosovo Crisis in 1999, the Czech parliamentarians showed undue aggression, whereas the Hungarian Government showed co-operation in spite of the skepticism amongst their citizens.[footnoteRef:405] The Soviet promise of paradise at the end of a long road of global socialism has never been popular among the majorities in Hungary.  One reason could be that the majority of Hungarians identified with the more developed West.  Another reason could be that the promised road to paradise was filled with physical suffering and material deprivation.[footnoteRef:406] As a consequence, there were doubts, especially amongst those who failed to play by the new rules.  Moreover, they resented the restructuring of ethnic hierarchies under these rules.  Those who were keen to secure this ‘paradise’ at the beginning of Soviet era also changed their minds primarily due to the failing economy during the 1980s, in comparison to other era as well as independently.[footnoteRef:407]  [403:  A C Janos, ‘From Eastern Empire to Western Hegemony: East Central Europe Under Two International Regimes’ [2001] 15(2)  East European Politics & Societies 221 - 249]  [404:  Hegemony is understood  as Western interference in this context.]  [405:  A C Janos, ‘From Eastern Empire to Western Hegemony: East Central Europe Under Two International Regimes’ [2001] 15(2)  East European Politics & Societies 221-249]  [406:  For example, not being able to buy warm clothes or toys for the family.  For further details, see <https://thevieweast.wordpress.com/category/communism/> accessed 4 August 2015]  [407:  A C Janos, ‘From Eastern Empire to Western Hegemony: East Central Europe Under Two International Regimes’ [2001] 15(2)  East European Politics & Societies 221-249] 


4.3  Roma politics since 1989
Hungary has become sharply separated between ‘right’ and ‘left’ in the political context since 1989 and the situation continued after accession to the EU.  Most Romani political parties and NGOs allied with the parties of the right or left as opposed to the centre.[footnoteRef:408]  For example, the largest Romani party, Lungo Drom, is in close partnership with FIDESZ one of the most prominent political parties in Hungary, which has been in power since 2010, while the National Forum of Roma in Hungary (NFR) has been closely connected with the Hungarian Socialist Party (MSZP).  However, in the 2006 local elections, the NFR did not sign a coalition agreement with the MSZP leaving open its potential political partnerships.  Hence, Roma in Hungary have had relatively more success in gaining representation on the national and international level than in other countries in CEE.  In 2006 Hungary had three Romani MPs in the national parliament representing FIDESZ and had four in the previous parliament (three represented FIDESZ and one the MSZP), elected in 2002.  The first formal agreement between FIDESZ and Lungo Drom occurred in 2002 Parliamentary elections.[footnoteRef:409] The only Romani member from Hungary in the EP was Livia Jaroka of FIDESZ, who lobbied for ‘the Framework’.[footnoteRef:410] Despite the steps taken towards democratic development since the post-Communist transition, most of the majority citizens have seen an increased standard of living as opposed to the Romani population.  The concept of ‘minority rights’ is a luxury to the majority of the Roma due to chronic poverty and comparative lack of formal education.  From 1989 the socio-economic advancements have been stagnant among the Romani population,[footnoteRef:411] which highlights not only the imbalance between the protection of their socio-economic and fundamental rights, but also the limited extent of effectiveness of the law and policy enforcement on Roma integration, particularly in the area of accessing mainstream education and labour market. [408:  In this context ‘right’ and ‘left’ means the same as other Western European countries.]  [409:  For more information on the 2002 Parliament Elections in Hungary please see OSCE/ODIHR’s election
report, see< http://www.osce.org> accessed 1 February 2013]  [410:  <http://www.jarokalivia.hu/enNew initiatives for the success of national roma strategies-2012?> accessed 1 February 2013]  [411:  The Hungarian Minority Self-Government System as a means of Increasing Romani Political Participation, National Democratic Institute (Assessment Report, September/October 2006)] 


4.4  Initiatives undertaken in Hungary for Roma integration
4.4.1  Minority policy and the dialogue
Following the establishment of Austria-Hungary, the Hungarian Parliament adopted the Act on Nationalities in 1868.  It was the first law in Europe which offered cultural autonomy for minorities and codified the rights of ethnic groups in a country based on democratic and liberal principles.  It also contained judicial guarantees and it departed from the principle of collective rights.  The law secured the use of the native languages in court; it also defined the role of these languages in education.  Belonging to a nationality was not an obstacle; moreover, the Government endeavored to employ several individuals from the nationalities in posts as high judges and administrators.[footnoteRef:412] Unfortunately, the law was not consistently implemented.  In fact, the territorial settlement after the First World War raised awareness in Hungarian politics on minority issues.[footnoteRef:413] After this war, Hungary’s former territory was reduced by the Trianon Treaty[footnoteRef:414] in 1920 resulting in the ethnic and religious composition of the population more homogeneous.  The killing of the majority of the Jewish and Roma population also added to this scenario.  By the late 1940s and early 1950s Hungary became almost mono-cultural both in ethnic and religious terms.  Although the rights of the small national minority groups were guaranteed, there was a strong pattern of forced assimilation and conformity to an ideological social vision.[footnoteRef:415]  The basic principles of minority policy in Hungary in the Communist era were outlined in Article 68 (Act XX of 1949) in the Constitution (amended in 1989-1990) in order to bring Roma identity into the same category as other domestic nationalities, a status confirmed by the following sections of the Act LXXVII of 1993 on the rights of National and Ethnic Minorities (The Minorities Act 1993): [412:  S Pascu, A History of Transylvania (Dorset Press, 1990) 239, <http://www.hungarianhistory.com/lib/pas/pas14.htm> accessed 4 August 2015]  [413:  B Vizi, Hungary-A model with lasting problems-Minority Rights in Central and Eastern Europe (Taylor & Francis 2009) 119-121]  [414:  The Treaty of Trianon is the peace treaty concluded at the end of World War I by the Allies of World War I.  It established the borders of Hungary and regulated its international situation.    Hungary lost over two-thirds of its territory, about two-thirds of its inhabitants under the treaty and 4.3 million ethnic Hungarians.    The principal beneficiaries of territorial adjustment were Romania, Czechoslovakia, and the Kingdom of Serbs, Croats and Slovenes.    The treaty was signed on 4 June 1920 at the Grand Trianon Palace in Versailles, France.]  [415:   J A Spinthourakis, ‘Cultural diversity on the classroom – A European Comparison’ in J Lalor and W Berg (eds), Multicultural education in Hungary  (VS Research 2011) 31] 

1. The national and ethnic minorities living in the Republic of Hungary participate in the sovereign power of the people: they represent a constituent part of the State,
2. The Republic of Hungary shall provide for the protection of national and ethnic minorities and ensure their collective participation in public affairs, the fostering of their cultures, the use of their native languages, education in their native languages and the use of names in their native languages.[footnoteRef:416]  [416:  COE third periodical report in 2005 in accordance with Article 15 of the European Charter on Regional minority languages, Hungary] 

Once the socialist economy started to decline in the 1980s and major State investments and construction projects were halted, factories started dismissing workers.  Roma were hardest hit by this recession since one of the defining features of Communist system was that the citizens have a constitutional entitlement to employment, education, healthcare and housing.  The sudden removal of this entitlement affected mostly the Roma, which was an unavoidable consequence of the transition from the ‘command’ to ‘market’ economy.[footnoteRef:417] Roma lost their protection and entitlement of being a citizen in Hungary to a great extent during this period.   [417: Queen’s Papers on Europeanisation , No 2/2004, Legal, Social and Economic Challenges Facing the Roma of Central and Eastern Europe 1 <https://www.qub.ac.uk/schools/SchoolofPoliticsInternationalStudiesandPhilosophy/FileStore/EuropeanisationFiles/Filetoupload,38404,en.pdf> accessed 4 August 2015] 


4.4.1.1  Minority rights and Roma representation   
Roma were installed with formal and legal ‘minority rights’ as well as the creation of many organised groups with Roma interest, in particular, the National Gypsy Council (NGC) in 1985 and Minority Self Government (MSG).  However, some would argue that the Communist era policy was primarily and directly responsible for the massive over-representation of Roma in unskilled jobs and in unprofitable organisations.  In addition, the fact that it failed to tackle the lack of education in Roma population, contributed to the limitations of employment prospects.[footnoteRef:418]  However, the questions arise: why were only the Roma largely left out with the lack of education and employment in comparison to their non-Roma counterpart? What legislative and policy steps have been taken by the State since then, in order to equip the Roma to get to the same level as their majority counterpart in terms of skill set to enter the labour market?  [418:  I Pogány, ‘Minority Rights and the Roma of Central and Eastern Europe’ (2006) 6(1)  Human Rights Law Review 1-25] 

The initial incentive behind creating the NGC was to start the process of a formal dialogue between the State and representatives of the Roma population, which was for economic reasons.  In 1984, the People’s Patriotic Front (PPF) the umbrella organisation of socialist civil society concluded that the catching-up of the Roma is restricted by their difficult economic situation and thus they should be categorised as an ethnic group.  Hence, the aim of policy was shifted away from equalising the circumstances of the Roma with the non-Roma and towards the less ambitious (and cheaper) direction of creating a mechanism.  The idea behind this is to formalise the relationship with (representatives of) this ‘ethnic group’.  Therefore, the NGC was formed, which reflected the imbalance in power between the ‘two sides’ of the dialogue.  The membership of the NGC was selected and supervised by the National Secretariat of the PPF without a budget of its own.  The brief life of the NGC ended with the first wave of redundancies of Roma workers in 1990.[footnoteRef:419]  [419:  M Kovats, ‘The political significance of the first National gypsy minority self-Government (Országos Cigány Kisebbségi Önkormányzat)’  (2001) Journal on Ethnopolitics and Minority issues in Europe 3 <http://www.ecmi.de/fileadmin/downloads/publications/JEMIE/2001/Focus11-2001Kovats.pdf> accessed 20 June 2013] 


4.4.1.2  The Minorities Act 1993
The Minorities Act 1993 provides the details of the mechanism of the creation of the Office of the Ombudsman for National and Ethnic Minority Rights (The Ombudsman).[footnoteRef:420] It should be noted that all regulations cover all the minorities listed in the Minorities Act 1993.  According to Article 1 of the Act, ‘minority’ means “all groups of people - who [420:  M Kovats, ‘The political significance of the first National Gypsy Minority Self-government in Hungary’ (2000) 6(3) Contemporary Politics 247-262] 

- have lived in the territory of the Republic of Hungary for at least one century,
- who represent a numerical minority among the citizens of the State,
- whose members are Hungarian citizens,
- who are distinguished from the rest of the population by their own language, culture,
traditions,
- simultaneously, who demonstrate a sense of belonging together, that includes the will of preserving the above, and 
- of expressing and protecting the interests of their historical communities.”[footnoteRef:421] The Act also stipulates that Hungary must refrain from any measure through which cultural, linguistic, educational and economic interest of the minorities would be violated.  It is this legal regulation, which primarily determines the minority policy of Hungary up to the present day.[footnoteRef:422] Additionally, the Fundamental Law of Hungary 2011 (The Fundamental Law 2011) states in Article XV: [421:  Hungary: Act LXXVII of 1993 on the Rights of National and Ethnic Minorities (repealed),  25 November 2005 < http://www.refworld.org/docid/4c3476272.html> accessed 10 August 2015
]  [422:  COE  third periodical report on  2005 in accordance with Article 15 of the European Charter on regional or minority languages, Hungary] 

(1) Everyone shall be equal before the law.  Every human being shall have legal capacity,
(2) Hungary shall guarantee the fundamental rights to everyone without any discrimination, in particular on grounds of race, colour, sex, disability, language, religion, political or other opinion, national or social origin, property, birth or any other status.[footnoteRef:423] It should be noted that various international organisations and International Law define ‘minority’ from different perspectives.  For example, the United Nations Minorities Declaration which was adopted in 1992, refers to minorities in Article 1 as based on national or ethnic, cultural, religious and linguistic identity, and provides that States should protect their existence.  However, the fascinating issue here is that there is still no definition of ‘minority’ which is internationally agreed or received general assent.  It is often stressed that the existence of a minority is a question of fact and its definition must include both objective factors (such as the existence of a shared ethnicity, language or religion) and subjective factors (including that individuals must identify themselves as members of a minority).[footnoteRef:424] The difficulty in concluding an acceptable definition lies in a variety of questions such as, do they live together in well-defined areas, separated from the dominant part of the population or are they scattered throughout the country having a strong sense of collective ethnic, linguistic identity and history which differs from the majority of the population? A fairly typical formula of European attempts could be found in Recommendation 1201 (1993) of the Parliamentary Assembly of the Council of Europe: [423:  ‘The Fundamental Law of Hungary (Alkotmanybirosag)’ <http://www.mkab.hu/index.php?id=constitution> accessed 3 February 2012]  [424: United Nations Human Rights: Office of the High Commissioner for Human Rights, Minorities under International Law <http://www.ohchr.org/EN/Issues/Minorities/Pages/internationallaw.aspx> accessed  6 February 2012] 

The expression ‘national minority’ refers to a group of persons in a State who,
a. reside on the territory of that State and are citizens thereof,
b. maintain longstanding, firm and lasting ties with that State,
c. display distinctive ethnic, cultural, religious or linguistic characteristics,
d. are sufficiently representative, although smaller in number than the rest of the population of the State or of a region of that State, and
e. are motivated by a concern to preserve together which constitutes their common identity, including their culture, their traditions, their religion or their language.[footnoteRef:425] [425:  P Thornberry, Who is indigenous: Concept, definition, process? (Indigenous peoples and human rights, Manchester University Press, 2002) ] 


4.4.2  Political representation and the Roma
In Hungary, the history of modern local-governance that exceeded the administrative structures of feudalism started with the Act on the Municipalities no.  XLII of 1870, at that time encompassing counties and towns of borough rank and a year later with the Act on the Communes no.  XVIII (1871).[footnoteRef:426] In addition to their right to self-Government in political participation, municipalities were authorised to directly communicate with the central Government and were even entitled to conduct public matters of national interest.  The end of World War I and collapse of the Austro-Hungarian Monarchy in 1918, required a territorial and administrative rearrangement.  After passing the Act No. VIII on the necessary Provisional Regulations for the Administration of Budapest in 1920, the Parliament adopted the Act No.  IX on the Re-establishment of the Municipality of the Capital City in the same year.  The reorganisation of the Hungarian public administration was substantiated by the Act No.  XXX of 1929.  Additionally, the Act No. XVIII in 1930 on the Administration of the Capital City introduced stronger centralisation.  In 1934, the pattern of centralisation became even stronger.  The Constitution of 1949 regulated the reorganisation of the system of public administration more strongly in favour of the local level.  The new system of local administration followed the Soviet model; it was a system of councils comprising five types of councils as units of the system: county, district, town, communal and city district.[footnoteRef:427]  The extent of local self-Government in Hungary has been analysed below. [426:  I Temesi, ‘Special status of Budapest, the capital of Hungary’ 2012) br 1 Croatioan and comparative public administration, HKJU – CCPA, god.  12 str.  5–39]  [427:  I Temesi, ‘Special status of Budapest, the capital of Hungary’ 2012) br 1 Croatioan and Comparative Public Administration, HKJU – CCPA, god.  12 str.  5–39] 


4.4.2.1  The Roma and the MSG system 
The MSG system was created by the provisions of the constitution in 1993 although this system was not designed primarily for Roma, or intended as a tool for integration.  Some suggest that by developing the MSG system and other minority institutions, the Government hoped to build a system or mechanism that could be used in bi-lateral negotiations with neighbouring States on guaranteeing the same special rights and benefits of Hungarians abroad[footnoteRef:428](the matters over which MSGs have authority is discussed below).  This argument is clearly supported by the statement made by the Hungarian Prime Minister Viktor Orban when he spoke of the entitlement of special rights of the ethnic Hungarian who live in neighbouring countries in the Carpathian Basin and that they were to be given dual citizenship, full minority rights, and the right to self-administration.[footnoteRef:429] Nevertheless, some consider it a model for countries with significant Roma populations, whereas many critiques, including the Roma, say that despite the improvements to the system in 2005 it was only a limited attempt at a fundamentally defective concept that offers only imaginary political power rather than genuine inclusion.  They also argue that with the issues the Roma are facing, the MSG is not an answer to that.[footnoteRef:430] Moreover, there exists a significant difference in the size and priorities of the Romani population compared to other minority groups.  The other minorities such as the German MSGs[footnoteRef:431] in Hungary are mainly concerned with protection of cultural and linguistic autonomy and preservation of their traditions without putting stress on the representation of the national interest.  While the Roma population faces completely different challenges, which demand representation of their national interest in order to combat segregated education, discrimination, unemployment, and also problems with housing and healthcare.[footnoteRef:432]  Furthermore, it can also be argued that the other minorities have their ‘native land’ to represent their interest, except the Roma. [428:  The Hungarian Minority Self-Government System as a Means of Increasing Romani Political Participation, National Democratic Institute (Assessment Report, September/October 2006)]  [429: E Zalan,, ‘Orban upsets neighbours by call for Hungarian minority self rule’ (Euobserver news, 5 May 2014) <http://euobserver.com/foreign/124145> accessed 24 July 2014]  [430:  Extracted from the expert interview in Hungary in 2013]  [431:  N Teller, ‘Local Self-government and Ethnic Minorities in Hungary’ (2002) 81 <http://core.ac.uk/download/pdf/11872047.pdf> accessed 17 August 2014]  [432:  The Hungarian Minority Self-Government System as a Means of Increasing Romani Political Participation, National Democratic Institute (Assessment Report, September/October 2006)] 


4.4.2.1.1  Competence of the MSGs

In Hungary, the total number of settlement of self-Governments is 3,152 out of which 2,846 are in villages.  Generally, district self-Governments provide for kindergarten and primary school education and for the basic health care and welfare services in its territory.  The MSGs as elected autonomous bodies, parallel to the mainstream institutions and the local MSGs have the right to advise local officials and give consent on the needs of the Roma community.  Additionally, they serve as the central institution for the realisation of the rights specified in the Minorities Law, specifically in establishing cultural institutions.  This system operates based on a close interaction between the Roma MSGs and local Governmental officials.[footnoteRef:433] 1,118 local Roma MSGs were formed in 2006 and at least 30 people in a given municipality from the same minority group must register to participate in the elections for this purpose.  In the first MSG elections in 1994, 477 Roma local MSGs were created.  This figure rose to 771 in 1998, 999 in 2002 and 1,118 in 2006.  The pattern is also true for other minority MSGs, with some exceptions such as the Poles, Serbs and Slovenians.  However, Romani activists amongst others,[footnoteRef:434] have indentified flaws which include unclear and limited competence, the lack of differentiation between various minority needs, deficiencies in financing, dependence on the local authorities and voter enfranchisement regardless of ethnic affiliation.  This latter issue was compounded by abuses, for example the candidates did not belong to the minority groups who they attempted to represent.  This resulted in cases such as in the community of Jazsladany, where a non-Roma was elected to Romani MSGs by non-Roma voters with the aim of restricting the effectiveness of the MSG,[footnoteRef:435] because it had been blocking the creation of a new private school for non-Roma children only.  It is noteworthy that there are no legal penalties outlined for falsely registering as a minority.[footnoteRef:436]   [433:  A Burton, ‘Minority Self-governance: Minority Representation in
Flux for the Hungarian Roma’ (2007)  6(1) Ethnopolitics: Formerly Global Review of Ethnopolitics 73 <http://dx.doi.org/10.1080/17449050701233122> accessed 20 August 2012]  [434:  Report on the conference Self-Government in Hungary: The Romani/Gypsy Experience and the Prospects for the Future (The Project on Ethnic Relations, Hungary, May 9-11, 1997,  Conference of the Council of Europe, the Office of the Prime Minister of Hungary, and the Hungarian National Roma Self-Government]  [435:  The Hungarian Minority Self-Government System as a Means of Increasing Romani Political Participation, National Democratic Institute (Assessment Report, September/October 2006)]  [436:  Ibid, 2006] 




4.4.2.1.2  The change and the scope

2005 amendments to the MSG system attempted to address some of these issues and hence they included a clearer definition of the competencies of the self-Governments’ such as participation in the legislative and administrative activities.[footnoteRef:437] It also defines the relationship with the local Government, additional transparency and financial management mechanisms, the candidates are to be nominated by a minority NGO and the voters must register for the MSG elections by officially declaring their ethnicity.[footnoteRef:438] Despite these amendments, it was evident that the MSGs tend to marginalise Roma issues by categorising and positioning them in a parallel, quite powerless, quasi-Governmental structure rather than addressing them through the mainstream established governing bodies.  Additionally, it still faces problems regarding voter education and registration, segregated polling places, lack of operational experience or skills, and required declaration of ethnicity.  In reality, they do not have much authority to take action outside of a very limited scope of issues and operate more like NGOs than elected governing bodies.  Local NGOs seem to be more active and in touch with the needs of the local community than the MSGs.[footnoteRef:439] Hence, the use of the term ‘self-Government’ is not only inaccurate, but also damages the tenability and authenticity of the entire system amongst Roma.[footnoteRef:440] The reasons behind the limitation of the scope of issues include lack of finance and dependence on the local authorities. However, some suggest that it is likely to remain in place for the foreseeable future, since it offers some limited tools in spite of flaws, which can be used in attempting to improve the situation of their communities in limited areas.[footnoteRef:441]  All these issues along with the case of financial mismanagement by the leader of the Roma MSG[footnoteRef:442] resulted in lower credibility, legitimacy and limited confidence of the MSGs amongst the Roma population.  Some suggest that due to the differences from the other 12 minority groups, the MSG system in itself cannot provide an adequate means to resolve all the problems Roma face in Hungary.[footnoteRef:443] Furthermore, the system has been politicised and it does not represent the interests of the Roma people anymore and the leaders of political parties like Lungo Drom only safeguards their own political position.[footnoteRef:444] Thus, it can be argued that the limited authority and competence in the area of Roma integration barely allow the MSG system to contribute and to be adequately utilised for providing and protecting the socio-economic rights of Roma.[footnoteRef:445] [437:  T Agarin and ‎M Brosig (2009) 263 <https://books.google.co.uk/books?id=182K1gZFAuoC&pg=PA263&lpg=PA263&dq=competency+of+the+MSG+after+2005+amendment+in+Hungary&source=bl&ots=CZrSUqZ_s6&sig=PjZkPonKWpGa9agmPFrJasvoksA&hl=en&sa=X&ved=0CCkQ6AEwAWoVChMIz-nUpo-wxwIVgl0aCh0O-wZZ#v=onepage&q=competency%20of%20the%20MSG%20after%202005%20amendment%20in%20Hungary&f=false>  accessed 16 August 2015]  [438:  The Hungarian Minority Self-Government System as a Means of Increasing Romani Political Participation, National Democratic Institute (Assessment Report, September/October 2006)]  [439:  ibid, 2006]  [440:  ibid, 2006]  [441:  ibid, 2006]  [442:  M Kovats, ‘The political significance of the first National gypsy minority self-Government (Országos Cigány Kisebbségi Önkormányzat)’  (2001) Journal on Ethnopolitics and Minority issues in Europe 19 <http://www.ecmi.de/fileadmin/downloads/publications/JEMIE/2001/Focus11-2001Kovats.pdf> accessed 20 June 2013]  [443:  E Kallai (Former Hungarian Parliamentary Commissioner for the Rights of National and Ethnic Minorities), ‘Role of the Ombudsman in the system for promoting and protecting national minority rights’ (2010) < http://www.erstestiftung.org/komenskyfond/files/2010/06/Kallai1.pdf> accessed 20 August 2013]  [444:  ‘Distortion and Desperation: Roma Leader Defends Hungarian PM  (2012) https://romediafoundation.wordpress.com/2012/01/17/distortion-and-desperation-roma-leader-defends-hungarian-pm/  accessed 1 March 2014 - ‘This is evident by the Statement of Florian Farkas, “Due to the persistent attacks against our country (Hungary) and its prime-minister, Viktor Orbán, it concerns me also because in the recent years the EU and our country handled the European Roma Convergence as a high priority strategy which now can be jeopardized.” He added that “There is a common-decision mechanism, co-created by the Self-Government and the Hungarian Government……to help the integration of the disadvantaged groups which is motivated by Hungarian government support for democratic values” <http://romediafoundation.wordpress.com/2012/01/17/distortion-and-desperation-roma-leader-defends-hungarian-pm/>  17 January 2012, accessed 1 Feb 2013]  [445:  A Burton, ‘Minority Self-governance: Minority Representation in Flux for the Hungarian Roma’ (2007)  6(1) Ethnopolitics: Formerly Global Review of Ethnopolitics 68 <http://dx.doi.org/10.1080/17449050701233122> accessed 20 August 2012
 ] 


4.4.3  National Roma Integration Strategies (NRIS) 
In 1999 the Government of Hungary formed a comprehensive strategy to improve the living conditions and social position of the Roma, focusing particularly on education, culture, health care, housing and the fight against discrimination.[footnoteRef:446] Despite taking regular measures and carrying out reviews, severe problems remain in these areas as evidenced in the EU’s observation, “Roma continue to struggle with serious problems and failing to reverse the escalation in anti-Roma sentiment and racially motivated violence”[footnoteRef:447].  The strategy covered a period of ten years and the attached action plan spanning three years are directly related to the EU framework approved as one of the main undertakings of Hungary’s EU Presidency in the four key priority areas of health, housing, employment, and education.  It included raising the employment rate of individuals aged between 20 and 64, reducing the ratio of early school-leavers.  Moreover, the European Commission issued its Communication entitled, ‘An EU Framework for National Roma Integration Strategies up to 2020’ on 5 April 2011.  The Council responded to the EU Roma Framework laid down in this document with its Council conclusions approved on 19 May 2011[footnoteRef:448] by virtue of which the MS committed themselves to participation in the framework strategy, that is, to the submission of their NRIS or action plans up to 2020 to the European Commission by the end of 2011.[footnoteRef:449] Some argue that although the European Commission make recommendations and annually publishes its progress, regularly calls upon the countries to increase their efforts and points at frequent discrimination and the vulnerable position of Roma communities, it does not follow a comprehensive and sustainable policy towards Roma in the Western Balkans.[footnoteRef:450] Therefore, the ‘actual’ implementation on the ground is lacking, which can be influenced by various factors that are to be examined in Chapter 6. [446:  ‘Roma’<http://www.minorityrights.org/5800/hungary/roma.html> Feb 2012 accessed 22 Nov 2012]  [447:  ibid]  [448: Council Recommendation on effective Roma integration measures in the Member States  2013/C 378/01 < http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32013H1224(01)> accessed 6 April 2016]  [449:  Ministry of Public Administration and Justice State Secretariat for Social Inclusion , SOCIAL INCLUSION STRATEGY – EXTREME POVERTY, CHILD POVERTY, THE ROMA  (2011–2020) (Budapest, December 2011)]  [450:  S Muller and F Zsigo, Decade Watch Results of 2009 (Budapest 2010) the report was prepared by the national Decade Watch teams and the Decade Watch advisory ] 


4.4.3.1  The quandary of Roma targeting measures and ethnic data
The Government of Hungary has aimed to determine the medium-term challenges and interventions are targeted at the social and labour market integration of those living in poverty, including the Roma, over a period of 10 years.  The State Secretary for Social Inclusion reviews the implementation of the three-year action plan of the strategy annually and prepares reports for the Government.  The Government also addressed various action plans related to the Strategy with respect to the years 2012 to 2014, which determines specific tasks, identifies the responsible Members of Government and sets deadlines in the areas including child welfare, education, employment, health care, awareness raising, fight against discrimination.  The quantified targets approved proposals such as raising the employment rate of individuals aged between 20 and 64 to 75 percent by 2020, reducing the ratio of early school-leavers to 10%.[footnoteRef:451] Furthermore, in 2010 the European Commission has unofficially proposed Hungary a national target of between 68% and 70%, since the EU-wide employment rate among 20-64 year olds stands at 69%. In Hungary, it is just 60.4%, meaning that real efforts will need to be made to reach the unofficially proposed 68-70% target.[footnoteRef:452]  However, between 2008 and 2013, Hungary is one of the countries where early school leaving rates have increased by more than four percent compared to the EU 2020 benchmark.[footnoteRef:453] Thus, the targets can only be achieved if the interventions contemplated in the Strategy are duly followed and the objectives identified are attained.  The NRIS also acknowledges that it is necessary to create a monitoring system with regard to implementation of the programmes and measures, while there is also a need for targeted, large-sample studies and sociological research for tracking purposes.[footnoteRef:454] It could be argued that up to date ethnically disaggregated data could prove to be crucial in this context.  However, Hungary is reluctant to collect and process ethnic data, which is classified as ‘essential’ by some experts for effective Roma targeted measures.[footnoteRef:455] Hungary is locked in a ‘self-inflicted’ equality data paralysis, as is much of continental Europe, while the present EU’s Data Protection Directive permits the collection of sensitive data for a handful of purposes, as long as safeguards are observed,[footnoteRef:456] interestingly, those who discriminate never have any problems identifying Roma in a public place while providing access to services.[footnoteRef:457] This may well be the case, although, some argue that instead of collecting ethnic data and targeting such groups; the State should deal with the socio-economic sources of the segregation of these groups.  These may include distrust and hostility between Roma and the majority society and increasing number of anti-Roma activities by the far-right organisations.[footnoteRef:458] Experts have stated, ‘Our work focused particularly on the Roma community.  This created tension in the non-Roma families, and they did not understand that we needed to focus on the Roma because they did not even have the ability to self-sustain themselves, they start from further and they need more help.  At the beginning they (non-Roma ) did not want to get involved with anything, but later the women started to work in the handcraft project……This broke down the walls; many people turn to us and are happy to come to events organised jointly with the Roma community.  Naturally, we are still far away from the state when their co-existence is without problems but the strong hostility is slowly disappearing.’[footnoteRef:459] Some experts also criticised the Government for targeting the issue at a national rather than local level, since there are regions in Hungary without any industry or accessible labour markets.  This implies that there is a need for tailor-made and achievable strategies.[footnoteRef:460] It can be argued that accurate ethnic data is crucial for this purpose.[footnoteRef:461]  [451:  Eurostat, Europe 2020 indicators-education <http://ec.europa.eu/eurostat/statistics-explained/index.php/Europe_2020_indicators_-_education> accessed 25 January 2016]  [452:  ‘Hungary eyes a million new jobs by 2020’  (2010) <https://www.euractiv.com/section/central-europe/news/hungary-eyes-a-million-new-jobs-by-2020/>accessed 8 April 2016]  [453:  Eurostat, Europe 2020 indicators-education <http://ec.europa.eu/eurostat/statistics-explained/index.php/Europe_2020_indicators_-_education> accessed 25 January 2016]  [454:  Ministry of Public Administration and Justice State Secretariat for Social Inclusion , SOCIAL INCLUSION STRATEGY – EXTREME POVERTY, CHILD POVERTY, THE ROMA  (2011–2020) (Budapest, December 2011)]  [455:  Policy report- Equality Data Initiative, Ethnic Origin and Disability Data Collection in Europe: Measuring Inequality- Combating Discrimination  (Open Society Foundations, November 2014); Extracted from  the empirical study conducted in Hungary in 2013]  [456:  Article 8.2 of Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data   ]  [457:  Extracted from the expert interview in Hungary in 2013]  [458:  Extracted from the expert interview in Hungary in 2013]  [459:  Quotation from the expert interview in Hungary in 2013]  [460:  Extracted from the expert interview in Hungary in 2013]  [461: D Ringold, M A Orenstein and E Wilkens (2005) Roma in an Expanding Europe: Breaking the Poverty Cycle Washington DC: International Bank for Reconstruction and Development] 


4.4.3.2  Utilisation of funds
The Government of Hungary also argues that the position of vulnerable social groups has been further intensified by the deteriorating labour market situation in the wake of the economic crisis and the required measures of fiscal adjustment initiated by the Government, which also had an impact on the social systems.[footnoteRef:462] National and/ or EU funding for the implementation of the Strategy up to 2014 has been supplied from the operational programmes being implemented in the New Széchenyi Plan.  As for the medium-term funding, the Strategy up to 2020, directly serves the fulfilment of the Hungarian targets made with respect to the Europe 2020 Strategy, which are treated as priorities regarding the utilisation of the aid available during the EU planning period between 2014 and 2020.[footnoteRef:463] However, it has been established in the Commission’s Task Force report that the MS do not properly use EU money to pursue effective social and economic integration of Roma.  Weak inclusion strategies and bottlenecks at national regional and local levels also add to the existing problem of lack of ‘know-how’ and capacity to utilise EU funds efficiently.  There is a lack of ethnically disaggregated data, which does not allow States like Hungary to amend their operational programmes in order to support Roma targeted projects.[footnoteRef:464] Some argue that there is also a discrepancy in the official data on the number of Roma and other sources such as civil society.[footnoteRef:465] It is also demonstrated that the fear of victimisation probably affects the disclosure of their ethnicity by the Roma to State organisations.  For all these reasons, it is clear that the number of this minority needs to be accurately identified to track short-term trends and view the impact of policies as they are implemented.[footnoteRef:466]  [462:  Ministry of Public Administration and Justice State Secretariat for Social Inclusion , SOCIAL INCLUSION STRATEGY – EXTREME POVERTY, CHILD POVERTY, THE ROMA  (2011–2020) (Budapest, December 2011); T Egedy, ‘The effects of global economic crisis in Hungary’ (2012) 61(2) Hungarian Geographical bulletin 155-173 http://www.mtafki.hu/konyvtar/kiadv/HunGeoBull2012/HunGeoBull_2012_2_155-173.pdf accessed 16 March 2016]  [463:  ibid, 2011–2020]  [464:  B Rorke, Review of EU Framework National Roma Integration Strategies (NRIS) (Open Society Foundations submitted by Bulgaria, the Czech Republic, Hungary, Romania and Slovakia, 2012)  42-52]  [465:  ibid, 2012]  [466:  Roma Initiative-Open Society Foundations , No data-no progress, Data collection in countries participating in the Decade of Roma Inclusion 2005-2015 (August 2010) ] 


It is notable that the Minorities Act 1993 prohibits the data collection based on ethnicity by law enforcement authorities.  Some argue that this approach has become one of the obstacles in fighting discrimination since in non-criminal circumstances, ethnic data are essential for the purpose of affirmative protection provided for ethno-national minorities.[footnoteRef:467] Nevertheless, some experts argue that ethnic data is fundamental for monitoring and evaluation purposes and not for planning.  They added that in the planning process, micro- regions could be targeted, followed by constant monitoring to ensure that the Roma benefits from this through affirmative action in selective areas.[footnoteRef:468] This view has also been reflected in the National Social Inclusion Strategy.[footnoteRef:469] It can be argued that since Roma is the only visible minority in Hungary, prohibiting the ethnic data collection would not prevent the ongoing institutional discrimination and harassment including law enforcement authorities.  It would rather be more effective if the mindset of those running these organisations could be changed.  Additionally, the Government’s ‘colour blind approach’ is clearly evident in the Hungarian NRIS where Roma is part of all other disadvantaged groups, leaving aside the multiple-disadvantage they encounter due to their race and ethnicity, compared to their majority counterpart.[footnoteRef:470] It can be argued that this approach might be used as a pretext on the issue of discrimination of Roma, which if properly dealt with by the Government, may not prove to be popular amongst the majority voters.  Therefore, it might be judicious to utilise ethnically disaggregated data[footnoteRef:471] in a cautious, case-by-case way by providing access for selective purposes such as research, policy design, monitoring.  Besides, an independent mechanism for the purpose of prevention of any possible abuse of this data would add value within the context.  For example, the preventive mechanism can be seen in Schedule 1 Part 1 of the Data Protection laws in the UK.[footnoteRef:472] [467:  A Pap, ‘Human Rights and Ethnic Data Collection in Hungary’ [2007] 19 Human Rights Review 109-122]  [468:  Extracted from the expert interview in Hungary in 2013
]  [469:  “In order to obtain adequate information on the main factors of the situation of the most disadvantaged social groups, their income and living conditions and the development of these, we need data surveys involving large samples planned with great accuracy that are able to respond to the difficulties of this special type of data gathering (identification of these social groups, their availability for interviews and tracking).  We need ethnic data concerning the Roma population for the evaluation of the programmes and interventions designed to improve the situation of the Roma population”- Ministry of Public Administration and Justice State Secretariat for Social Inclusion , SOCIAL INCLUSION STRATEGY – EXTREME POVERTY, CHILD POVERTY, THE ROMA  (2011–2020) (Budapest, December 2011) ]  [470:  “A policy aimed at the inclusion of the Roma in Hungary cannot be separated from the general fingt against poverty and improvement of economic and social competitiveness.  At the same time , we must pay particular attention to Roma as experiences show that they are the poorest of the poor and have been least reached by the various inclusion programmes.  In accordance with the EU basic principle of explicit but not exclusive targeting, we need special means, methods and approaches for the involvement of the Roma population”- Ministry of Public Administration and Justice State Secretariat for Social Inclusion , SOCIAL INCLUSION STRATEGY – EXTREME POVERTY, CHILD POVERTY, THE ROMA  (2011–2020) (Budapest, December 2011)]  [471:  The Hungarian Central Statistical Office institution is responsible for the collection of statistical data as part of the Official Statistical Service, which is a professionally independent government office with its own heading in the State budget- Roma Initiative-Open Society Foundations , No data-no progress, Data collection in countries participating in the Decade of Roma Inclusion 2005-2015 (August 2010) 
]  [472:  Data Protection Act 1998 <http://www.legislation.gov.uk/ukpga/1998/29/schedule/1> accessed 6 March 2016] 



4.4.3.3  The Roma on the ‘Social Inclusion’ platform
The National Social Inclusion Strategy which has been approved at the European Roma Platform, is built on the 10 common principles[footnoteRef:473] of Roma inclusion, namely: 1) constructive, pragmatic and non-discriminatory policies; 2) explicit, but not exclusive targeting; 3) inter-cultural approach; 4) aiming to mainstreaming; 5) awareness of gender dimension; 6) transfer of evidence based policies; 7) use of the EU instruments; 8) involvement of regional and local authorities; 9) civil society involvement; 10) active Roma participation.  It can be argued that not all of these principles have been followed consistently (if not at all) at the level of law and policy implementation in Hungary such as inter-cultural approach, civil society involvement, aiming to mainstreaming.  These will be investigated in Chapter 6 based on the empirical evidence gathered in Hungary.   [473:  The Platform first presented the 10 common basic principles for the social inclusion of Roma at the session convened on 24 April 2009.  These are detailed in the annex to Council conclusions issued on 8 June 2009, Hungary] 

The Social Inclusion Strategy can be characterised as a horizontal strategy, which intersects various other strategies and can be summarised as follows:[footnoteRef:474] [474:  Ministry of Public Administration and Justice State Secretariat for Social Inclusion , SOCIAL INCLUSION STRATEGY – EXTREME POVERTY, CHILD POVERTY, THE ROMA  (2011–2020) (Budapest, December 2011)
] 


Figure 4 – The horizontal strategy of ‘social inclusion’
The strategy also covers a fifth sub-chapter with goals on inclusion, attitude change and anti-discrimination. However, some argue that “in education the Strategy avoids promoting integration or de-segregation…..De-segregation as mentioned in the EU framework concerning education and housing seems to be a taboo for the Government…..When it comes to the ‘how’, there is very little information on how to enhance the quality and efficiency of implementation"[footnoteRef:475].  This argument clearly demands attention.  Furthermore, one of the most striking aspects of the strategy is the unambiguous tone.  Reference has also been made of the inclusion process as a complex two-sided social process engaging both Roma and non-Roma to promote acceptance to diversity together with a sense of common belonging as fellow Hungarian citizens.[footnoteRef:476] It can be argued that societal dialogue is undoubtedly crucial for this purpose.  Some argue that the contribution of the national budget is minimal and the use of legislative tools is also minor when compared to the need for changes in social attitudes.  It should be noted that the Hungarian Government itself acknowledged in 2011 that “Till now, we have not developed planning or evaluation systems specifically focusing on problem….In many cases, interventions are not aligned to the interests and needs of the target group in focus; are not practical and exclude the target group, whose inclusion is essential to the success of interventions.  Good practices developed in specific areas are not widely disseminated and complex pilot programmes bringing major results are not systemised or standardised”.[footnoteRef:477]  Therefore, despite having the intention and commitment, it is evident that a lot more needs to be done to meet the Commission’s ambition to make a difference by 2020.[footnoteRef:478] In 2015, in the Presidency of Bosnia and Herzegovina on the Decade of Roma Inclusion, the Hungarian Government stated that despite having many programmes to decrease poverty in general, Roma-targeted measures are needed in the area of education and employment amongst others [footnoteRef:479] [475:  Review of EU Framework National Roma Integration Strategies (NRIS)Open Society Foundations submitted by Bulgaria, the Czech Republic, Hungary, Romania and Slovakia, 2012, Compiled by Bernard Rorke, Director of International Advocacy and Research, Open Society Roma Initiatives 42-52]  [476: 
]  [477:  Ministry of Public Administration and Justice State Secretariat for Social Inclusion , SOCIAL INCLUSION STRATEGY – EXTREME POVERTY, CHILD POVERTY, THE ROMA  (2011–2020) (Budapest, December 2011)]  [478:  B Rorke, Review of EU Framework National Roma Integration Strategies (NRIS) (Open Society Foundations submitted by Bulgaria, the Czech Republic, Hungary, Romania and Slovakia, 2012)]  [479:  Integrated Approach to Social Inclusion of Roma through Housing and Employment <http://www.romadecade.org/news/integrated-approach-to-social-inclusion-of-roma-through-housing-and-employment/9801> accessed 6 March 2016] 


4.4.4  Equal Treatment and the Promotion of Equal Opportunities Act 2003
On 22 Dec 2003, the Parliament passed Act CXXV of 2003 on Equal Treatment and the Promotion of Equal Opportunities (ETA 2003) as a new measure for the protection of minorities, which includes taking positive measures with the aim of meeting the requirements of the RED.  The basis of this Act is Article 70/A of the Constitution of Hungary and the obligations under the acquis communautaire of the EU.  The ETA 2003 contains the definition for both direct and indirect discrimination, which are greatly but not fully based on the concepts used by the RED.  Article 7 of the Act States that direct discrimination, indirect discrimination, harassment, unlawful segregation, retaliation and any orders issued to carry out the aforementioned constitute a violation of the principle of equal treatment.  However, there is no reference to discrimination by association, inciting another to discriminate or aiding another to discriminate.  There are also concerns regarding the announced intention to discriminate, which is mentioned in Article 21 of the Act but it only applies in the area of employment.[footnoteRef:480] It can be argued that the above-mentioned issues may arise depending on the domestic circumstances of the State.  Therefore, they need to be dealt with by the domestic legal instruments under the auspices of the RED. [480:  ECRI Report on Hungary (fifth monitoring cycle), Adopted on 19 March 2015 , Published on 9 June 2015, 13] 

The Act prohibits any discrimination in the public sector and in the private sector, and victims may choose from amongst a number of options, turn to (i) the civil court; (ii) the labour court (if discrimination occurs in connection with employment); (iii) the Equal Treatment Authority of Hungary (ETA); (iv) the administrative bodies that are authorised to sanction discrimination in their specific fields such as the Consumer Protection Inspectorate; (v) to the local notary.  Despite these comprehensive provisions, for example, the sanctions that may be imposed by the ETA do not provide the victim with compensation.  And therefore, the victim still needs to go to the court for this purpose.  Before the ETA 2003 came into force, the shift of the burden of proof in discrimination cases existed only in the field of labour law, which has been extended to all discrimination cases.  The scope of the ETA 2003 is broader than the RED with regard to the public sector, however, it is more restricted for the purpose of the private sector.  This is due to the fact that the ETA 2003 prohibits any discrimination in the public sector, whereas in the private sector, where only four groups of actors fall under the ETA's scope including those who make a public proposal for contracting such as for renting.  The Act also introduces the possibility of public action (actio popularis) to promote the remedy of legal injuries.[footnoteRef:481] [481:  A Kádár, ‘Country Report Hungary 2011 on measures to combat discrimination,  European network of legal experts in the non-discrimination field <http://www.non-discrimination.net/countries/hungary> accessed 2 August 2014] 


4.4.4.1  The Amendment in 2011
In 2011 the Ministry of Public Administration and Justice made an Amendment to the ETA 2003, where the words ‘equal opportunities’ were replaced with ‘equal opportunities and catch-up classes’ in the context of public education system.  This amendment means a two-step effort: firstly, the disadvantaged (mostly Roma) children are taught at segregated schools where ‘they will catch up’ with the mainstream children (mostly non-Roma).  Secondly, once their knowledge and skills are equal to that of the ‘non-Roma’ students or schools, the Roma children can then be integrated with the mainstream children in classes or schools.  According to critics, it will provide a legitimate tool for the State and educational institutions segregating Roma children.  In addition, it will not only violate the Hungarian Constitution but also the RED, which theoretically could lead to infringement proceedings against Hungary[footnoteRef:482] with regard to the adherence to the accession conditionality.  It could be argued that the case in the eastern city of Nyiregyhaza clearly demonstrates the effect of this amendment in the area of school segregation.  According to some experts, the 2011 amendment has been categorised as ‘taking steps backwards by decades in the creation of equal opportunities’[footnoteRef:483].  On the other hand, it can be argued that if the amended provision is sincerely applied, it might be beneficial.  Nevertheless, given the track record[footnoteRef:484] of widespread school segregation, it could be used to justify segregation. [482:  Civil Society Monitoring Report on the Implementation of the National Roma Integration Strategy and Decade Action Plan in 2012 in Hungary]  [483:  Extracted from the expert interview in Hungary in 2013]  [484:  I Rostas and J Kostka, Structural Dimensions of Roma School Desegregation Policies in Central and Eastern Europe (2014) 13(3) European Educational Research Journal 268-269 ] 


4.4.5  The Minorities Ombudsman 
The Minorities Ombudsman in Hungary was established by Constitutional Amendment in 1989.  The institution played an active role in the examination of allegations of discrimination against the Roma community and promoting a uniform anti-discrimination law, and hence enabling it to act autonomously as a dedicated mechanism for the protection of minority rights.  In 1993, the Ombudsman Act was presented to the Parliament since its adoption may create an important guarantee in Hungary for respecting human rights and citizens rights.  The first Minorities Ombudsman was appointed in 1995 and re-appointed in 2001.  Some argue that the stability of this institution was quite apparent during 1996-2007 since the function had been fulfilled by the same person.  From 2007 a Minorities Ombudsman was appointed who is a Roma himself.[footnoteRef:485] In 2011 a new Constitutional provision was made which involved the restructuring of the Ombudsman Institution in Hungary and changes related to minority rights issues and its competence are laid down under Act CXI of 2011.  It abandoned the autonomous existence of the Minorities Ombudsman and created one Ombudsman who is responsible for all relevant areas, and is assisted by Deputy Ombudsmen including minorities.  Some critics have stated that the new structure has failed to represent the national and ethnic minorities at the local, regional or national level since it lost the autonomy which was specific to the area of minority protection.  Furthermore, it resulted in reduced financial support to the MSG system.[footnoteRef:486]  [485:  The Hungarian Ombudsman Institution (1995-2008), Parliamentary Commissioner’s Office 2008 <www.ohh.hu> accessed 1 September 2013]  [486:  R Kushen, ERRC, Budapest, 25 March 2011] 


4.4.5.1  The challenges
The task of setting and launching the previous Minorities Ombudsman institutional operation was quite a challenge for both the Legislature and the appointed Commissioner.  The role of this position involved dealing with complaints about rough treatment by the police based on ethnic motivations, social welfare, segregation in schools, decisions by local authorities, discrimination in the labour market particularly against the Roma; and the operational difficulties of the MSGs and minority associations.  It is noteworthy that discriminatory behaviour is very difficult to prove and in many cases the authorities such as the Minorities Ombudsman have to deal with the ‘veiled’ prejudiced way of thinking rather than the act of direct or explicit discrimination itself, and the former is usually hidden, meaning the ‘perpetrator’ makes efforts to mask him/herself by taking the ‘rational’ approach.  The Minorities Ombudsman could take action ex officio in which case an assessment is carried out through informal face to face discussions and this atmosphere enhanced the role of the Minorities Ombudsman in providing help and in mediating between the parties. This resulted in communication between the parties to recognise their mutual interests, and in the proper understanding and application of the relevant legal regulations.  The role demanded much more than pure lawyers’ qualities and expertise, and so the role is often referred to in various literature as a role of information, instruction and actively shaping public opinion.[footnoteRef:487]  [487:  The Hungarian Ombudsman Institution (1995-2008), Parliamentary Commissioner’s Office 2008 <www.ohh.hu> accessed 1 September 2013
] 

The role of the Minorities Ombudsman were known both in Budapest and County cities, but, a little  less known in small towns and even less in small communities.  The number of people who have heard about the Minorities Ombudsman has increased from 45% (year 1998) to 57% (year 2007).  The awareness of the Minorities Ombudsman in case peoples’ rights are violated by an authority/ a firm, rose from 2% (1998) to 3.9% (2007).  It must be noted that the Minorities Ombudsman covers all 13 minorities in Hungary.[footnoteRef:488] However, the biggest part of the Minorities Ombudsman’s work involved handling individual petitions which primarily came from Roma citizens complaining of the various forms of discrimination, or segregation as ‘two-thirds of the complaints my office receives come from Roma.  This fact indicates that we deal mainly with problems affecting Roma.  I can see, they trust the Minority Ombudsman's office.’[footnoteRef:489] In contrast, the files received from other minorities concern mainly dysfunctional aspects in the system of cultural autonomy, rather than cases of individual discrimination.  The Minorities Ombudsman also signed an agreement with the Ministry of Social Affairs and Labour so that the Ministry’s local complaint-handling offices could take complaints belonging to the Ombudsman’s remit, especially in the Eastern-North part of Hungary, where the situation of the Roma is deteriorating.  It also introduced regular visits to all the minority communities living around the country, got to know their cultural and educational institutions, and received firsthand information from the members of the minority group.  This assisted in gaining a contextual picture on the situation of the various minorities, allowing a better understanding of the problems they face, and assistance they need.[footnoteRef:490] Thus, it is evident that the role of the Minorities Ombudsman (before the amendment in 2011) has served the purpose of creating the autonomous institution in the area of minority protection including the Roma.  Therefore, it can be argued that the previous Ombudsman was one of the most effective institutions in this context.[footnoteRef:491] [488:  ERRC interview with Erno Kallai (who is a Roma himself and the minorities Ombudsman appointed in 2007) (2007) 4 Roma Rights Quarterly]  [489:  In December 2003, the ERRC spoke with Mr Jenő Kaltenbach, Parliamentary Commissioner for the Rights of National and Ethnic Minorities in Hungary- ‘Human Rights Protection is  unavailable to Those Most in Need of It’ (27 May 2004) <http://www.errc.org/cikk.php?cikk=1848> accessed 14 Nov 2012]  [490:   E Kallai (Former Hungarian Parliamentary Commissioner for the Rights of National and Ethnic Minorities), ‘Role of the Ombudsman in the system for promoting and protecting national minority rights’ (2010) < http://www.erstestiftung.org/komenskyfond/files/2010/06/Kallai1.pdf> accessed 20 August 2013]  [491:  This issue will be further examined in Chapter 6.] 


4.4.6  The Equal Treatment Authority (ETA) 
From its inception the Authority has used its broad statutory powers to receive and deal with individual and public complaints on unequal treatment and to safeguard the principles addressed by the RED.  It is predominantly a quasi-judicial body,[footnoteRef:492] which was set up in February 2005, by Act CXXV of 2003 on Equal Treatment and the Promotion of Equal Opportunities and by the Government Decree No 362/2004 (XII.26).  It should be noted that it only became independent of the Government since January 2012,[footnoteRef:493] which probably would have affected its scope and the capacity in the changed environment.  For example, it is only subject to law and its responsibilities may only be set out in law.  Furthermore, it has financial independence since January 2013 through the status of a central budgetary authority.[footnoteRef:494]  [492:  According to a European Commission study on Equality Bodies, predominantly quasi-judicial bodies are ‘impartial institutions which spend the bulk of their time and resources hearing, investigating and deciding on individual instances of discrimination brought before them’]  [493: ‘Equal Treatment Authority Hungary’ (Equinet European Network of equality bodies) <www.egyenlobanasmod.hu> accessed 8 Nov 2012, <http://www.lexadin.nl/wlg/legis/nofr/eur/lxwehun.htm> accessed 25 August 2015]  [494:  Report on the activity  of the Equal Treatment Authority (2012) 5 < http://www.egyenlobanasmod.hu/data/EBH_2012_Report.pdf> accessed 8 March 2016] 


4.4.6.1  The mandate of the ETA 
The main mandate of this institution as set out in Articles 15 and 16 of Act (CXXV of 2003) is to investigate any violation of equal treatment within the scope of the ETA 2003 (amended in 2011).  Having the proof of the violation, they may order that a situation constituting a violation of law be eliminated, prohibit further continuation of the conduct constituting a violation of law, publish its decisions establishing the violation of law, impose fines, raise awareness and hold equality training sessions throughout Hungary for individuals and authorities.[footnoteRef:495] For example, in 2011 after acknowledging ethnic profiling of the Roma population, Nograd County police force was sent to the authority for anti-discrimination training.[footnoteRef:496] This demonstrates a good example of how ethnic profiling has a downside, which will be further analysed in Chapter 5.  ETA has a very clear statutory mandate under Article 13 of the ETA 2003 including open ended list of characteristics of persons or groups protected by the Act (Article 8), conduct ex-officio investigations, making proposals on Government decisions or legislation under Article 14 (1).  Article 12 prescribes the ways claims arising from violation of the principle of equal treatment may be enforced. Article 16 states the range of sanctions available to the ETA if it establishes the violation of the provisions of the Act.[footnoteRef:497]  In the process it co-operates with organisations representing social issues such as civil society, and relevant State bodies such as ministries, employment offices, consumer protection agencies and tribunal.[footnoteRef:498] It also assists in the preparation of Governmental reports to the COE concerning the principle of equal treatment; reports for the Commission of the EU concerning the harmonisation of directives on equal treatment; and reports to the Parliament annually on its activities and experiences that are obtained in the course of their tasks.[footnoteRef:499]  Under Article 9 of Government Decree No 362/2004, the Authority has a legal obligation to conduct trials[footnoteRef:500] in all cases reported to it, except in cases such as those, where the application has no grounds.[footnoteRef:501] In complex cases such as education cases or cases involving more than one complainant, completing the investigation on time with due professional standard could be a challenge.  The staffs often need to travel to other counties to collect information and conduct the hearings.  The hearing of the complaint is held in public, however they are not publicised for public reading and the conduct of the hearings is regulated by the CXL Act.  Hearings are only organised by the Authority if the complainant could demonstrate that it is likely that they have suffered a disadvantage and need protection from the authority. The purpose of the hearing is fact finding and a formal decision on the complaints is legally binding.[footnoteRef:502]  Between 2010 and 2013, five cases were dealt with regarding discrimination of the Roma in varied contexts in which agreements were reached in two cases and three cases were decided by the ETA.[footnoteRef:503]    [495:  ibid]  [496:  Z Bobis , ‘For being Roma while cycling’ (Open Society Foundations, 20 Dec 2012) <http://www.opensocietyfoundations.org/voices/fined-being-roma-while-cycling> accessed 4 April 2013]  [497:  B Cohen, D Schindlauer and K Wladasch, Report on the development of strategies for the Hungarian Equal Treatment Authority (2007) <http://www.egyenlobanasmod.hu/data/Strategies_report_final_edited.pdf> accessed 5 January 2016]  [498:  ‘Equal Treatment Authority Hungary’ (Equinet European Network of equality bodies) <www.egyenlobanasmod.hu> accessed 8 Nov 2012, <http://www.lexadin.nl/wlg/legis/nofr/eur/lxwehun.htm> accessed 25 August 2015]  [499:  Equal Treatment Authority <http://www.egyenlobanasmod.hu/article/view/activity-of-the-equal-treatment-authority> accessed 8 March 2016]  [500:  Trials are equivalent to ordinary civil cases.]  [501:  M Hodasz and G Scullion, Assessment Report into the carrying out of the Hungarian Equal Treatment Authority’s Statutory mandate (Activity 1,  March 2007) <http://www.egyenlobanasmod.hu/data/Final_Assessment_report_edited.pdf> accessed 25 August 2015]  [502:  The Equal Treatment Authority http://www.egyenlobanasmod.hu/article/view/the-authority  accessed 8 March 2016]  [503:  ‘Cases of the Authority’ http://www.egyenlobanasmod.hu/article/index/cases_of_the_authority# accessed 8 March 2016] 


4.4.6.2  Relationship with other institutions
The ETA informs the public about equal treatment through organising conferences every 6 months with employers and NGOs.  However, some argue that there seems to be a lack of interest in each other’s work, which was evident from the failure of 42 invited NGOs to attend a conference organised by the authority or some NGOs were not informed on the outcome of the cases that were referred by them to the ETA.[footnoteRef:504] Nevertheless, it has had good relationships with the Minorities Ombudsman and overall it has been portrayed as an institution supporting victims of any form of discrimination considering its case workload[footnoteRef:505] as well as a steady decline in the Authority’s budget since 2008.  For example, approximately EUR 296,500 was appropriated for staff costs, as opposed to the 2011 budget EUR 478,300.  This resulted in the total number of staff reduction from 31 (on 31 December 2010) to 22, while the appropriation covers even less: only 17 members of staff.  It must be added that the decrease is partly offset by a grant of EUR 3,141,000 from the EU to be spent over 4 years on certain activities such as the carrying out of independent research and TAMOP 5.5 training.[footnoteRef:506] The Ministry of Education created ‘The Network of Anti-Discrimination Signalling System’ but has not forwarded any education case to the Authority,[footnoteRef:507] hence it can be argued that in practice it does not operate. [504:  M Hodasz and G Scullion, Assessment Report into the carrying out of the Hungarian Equal Treatment Authority’s Statutory mandate (Activity 1,  March 2007) <http://www.egyenlobanasmod.hu/data/Final_Assessment_report_edited.pdf> accessed 25 August 2015]  [505:  ibid, 2007]  [506:   A Kádár, ‘Country Report Hungary 2011 on measures to combat discrimination,  European network of legal experts in the non-discrimination field <http://www.non-discrimination.net/countries/hungary> accessed 2 August 2014]  [507:  M Hodasz and Geraldine Scullion, Assessment report into the carrying out of the Hungarian Equal Treatment Authority’s statutory mandate (Activity 1, March 2007) <http://www.egyenlobanasmod.hu/data/Final_Assessment_report_edited.pdf> accessed 25 August 2015] 




4.4.6.3  The Consultative Body
A Consultative Body of six experts was set up in July 2005 to assist the Authority in its work.  These experts were appointed by the Minister of Justice and the Minister of Youth, Family, Social Affairs and Equal Opportunities.[footnoteRef:508]  They mainly commented on concepts and regulatory plans related to the enforcement of equal treatment and laws affecting the issue of anti-discrimination.[footnoteRef:509] The Body had the power to make proposals to Parliament on the development of the law.  During the first 6 months of 2007, the Board’s work included discussions on direct and indirect discrimination, the segregation of Roma school children, same sex partnerships, victimisation and harassment etc.[footnoteRef:510] It should be noted that the body ceased to exist in the first half of 2012 and hence questions can be raised as to the necessity and timeliness of this action considering the recent amendments.  An expert suggests, [508:  European Commission against Racism and Intolerance (ECRI),  ‘Equal Treatment Authority Hungary’ < http://www.coe.int/t/dghl/monitoring/ecri/good_practices/1-specialised%20bodies/sb_hungary_eta_EN.asp> accessed 4 April 2013]  [509:  Civil Society Monitoring Report on the Implementation of the National Roma Integration Strategy and Decade Action Plan in 2012 in Hungary 31-48]  [510:  ‘Equal Treatment Authority Hungary’ <http://www.coe.int/t/dghl/monitoring/ecri/good_practices/1specialised%20bodies/sb_hungary_eta_EN.asp> accessed 4 April 2013] 

“They (the Government) generally don’t like the idea of having an anti-discrimination Act- The Equal Treatment Act.  They just have to have it, because it comes from EU law and they cannot get rid of it…..as we speak, there are three amendments pending on the Equal Treatment Act, two of them are definitely anti- constitutional and anti- European Court of Human Rights case law and European Convention of Human Rights law.”[footnoteRef:511] [511:  Quotation from the expert interview in Hungary in 2013] 



4.4.6.4  Complaints on ethnic discrimination

The majority of the complaints received in 2005 and 2006 were ethnic discrimination in the area of employment.  In 2005 the Authority found discrimination in 9 cases; 9 agreements were made, fines were imposed in 3 cases; and in 125 cases no discrimination was proved, and 24 proceedings were dissolved by the Authority.  27 discrimination cases were found in 2006; 13 agreements were made, fines were imposed in 10 cases.  Although statistics includes the decisions, orders and agreements during 2005 and 2006, the information seemed inconsistent with regard to ‘grounds of discrimination’.  Information varied between the grounds of the discrimination, the area of complaint (such as employment and education) and the type of discrimination suffered, for example direct, indirect, victimisation or harassment.  It is notable that generally factors such as the complainant’s race, disability, marital status, age are not recorded unless this is central to their complaint.  In 2009, overall 368 cases ended with a decision on the merits, out of which 54 cases were brought by Roma.[footnoteRef:512] In 2011, the protected characteristics that complainants most often brought were based on  the discriminatory treatment against their person for belonging to a national or ethnic minority (118 cases) in comparison to motherhood or pregnancy (42 cases), health condition (56 cases), age (38 cases), disability (114 cases).[footnoteRef:513] In 2012, among 2738 petitions the basis for the discrimination they had suffered were belonging to a national minority (81 cases), disability (75 cases), age (54 cases), motherhood or pregnancy (53 cases) and health conditions (43 cases).[footnoteRef:514] It can be argued that this figure might not be truly reflective of the real situation, given the widespread discrimination against the Roma evidenced in the labour market and segregated education.  One also needs to consider the issue of lack of awareness amongst ‘the Roma discrimination victims of their options’ as well as the general public of ‘the existence and competence of the ETA’.[footnoteRef:515] Notwithstanding, projects like the TÁMOP–5.5, which involves application of the law, sharing knowledge and sensitivity promotion, trainings, the county-level equal treatment consultant network under the umbrella of the ETA[footnoteRef:516] undoubtedly noteworthy.  These issues will be examined in Chapter 6 based on the analysis of the expert interviews in Hungary.   [512:  M Hodasz and G Scullion, Assessment Report into the carrying out of the Hungarian Equal Treatment Authority’s Statutory mandate (Activity 1.1, March 2007)]  [513:  Report on the activity of the Equal Treatment Authority in 2011 and on the application of Act CXXV of 2003 on Equal Treatment and the Promotion of Equal Opportunities]  [514:  Report on the activity of the Equal Treatment Authority in 2012 and on the experiences gathered in the context of applying Act CXXV of 2003 on Equal Treatment and the Promotion of Equal Opportunities]  [515:  Extracted from the expert interview in Hungary in 2013]  [516:  ‘Equal Treatment Authority Report-Hungary 2012’ <http://www.egyenlobanasmod.hu/index.php?lang=en> accessed 30 September 2013] 



4.5  Conclusion

The noted above arguments suggest that concepts such as nationality, ethnicity and minority rights have constantly been debated in Hungary in pre- and post-era of Communism.  Therefore, political participation of the Roma as the ‘national minority’ can be construed as a significant event, which has also been challenged in terms of its effectiveness.  Other mechanisms such as NRIS, ETA, the Minorities Ombudsman have also been critical in the area of ‘Roma integration’.  Nevertheless, there has been lack of consistency, adequacy, transparency and even setbacks in these mechanisms; which includes ‘lack of ethic data’ for the purpose of Roma targeted measures/affirmative action and monitoring the effectiveness of these measures as prescribed in the RED.  Furthermore, the legislative and relevant institutional setbacks such as the amendment of the ETA 2003 and the Ombudsman system as analysed above have clearly demonstrated the variation from the RED in terms of implementation in Hungary.  The next chapter will endeavor to investigate the changes and initiatives taken in Hungary in the context of ‘anti-discrimination’ and ‘Roma integration’ in accessing the public education system and labour market, which are the primary focuses of the research question.  




















Chapter 5 - ‘Roma integration’ initiatives in Hungary - in the area of access to mainstream public education system and labour market

5.1  Introduction 
The chapter aims to examine various anti-discriminatory legislative and policy initiatives taken in the area of access to the mainstream public education system and the labour market with an aim to ‘Roma integration’.  It should be noted that although the non-Roma majority may also be disadvantaged by certain circumstances and related policies such as inadequate infrastructure, ‘Roma minority’ demands particular attention since they encounter an added disadvantage due to their ethnicity.  The chapter will also shed light on the effect of these initiatives in the above-mentioned areas.  While arguing about the imbalance between the protection of the economic freedoms, competition and fundamental rights; an attempt will also be made in identifying the causal factors that may influence the extent of law and policy enforcement (on the ground).  Furthermore, the chapter will be supported by the data collected through the expert interviews that were conducted in Hungary, which will be further analysed in Chapter 6.

5.2  Law and policy in the Public Education System
Act No.  79 of 1993 on Public Education (PEA) defines socially disadvantaged children and multiply disadvantaged children; and the Ministry of Education and Culture uses this definition since official data collection on pupils’ ethnic identify is forbidden in Hungary,[footnoteRef:517] so that one cannot differentiate between Roma and non-Roma which means there is no scope for statistically identifiable discrimination against the Roma in education.  However, this concept is debatable as is highlighted in Chapter 4.  According to the Act XLVI of 1993, the protection of data means that individual data should only be used for statistical purposes.  It should not be shown to third parties or published without the prior written consent of the data supplier.[footnoteRef:518]  This aspect of the Act has also been criticised by experts in terms of applicability in real life scenarios.  Moreover, some reports suggest that weak monitoring is stemming from a lack of ethnically disaggregated data.  For example, in Hungary in 2005 the primary education completion rate was 76 percent and no new data were available in 2010.  So far, the Government has officially published only a few evaluations on the Decade of Roma Inclusion (DRI) progress, which does not have adequate analytical depth and often reiterates the action plans goals.     [517:  G Kezdi and E Suranyi, ‘A successful school integration program, Roma education Fund’, working paper no.  2, 2005-2007 <http://www.romaeducationfund.hu/news/ref/news-and-events/successful-school-integration-program> accessed 28 July 2014]  [518:  Act XLVI of 1993 on statistics <https://www.ksh.hu/act_on_statistics_tart accessed on 12 August 2014, cited in ‘No data-no progress, Data collection in countries participating in the Decade of Roma Inclusion 2005-2015’ (August  2010), Roma Initiative-Open Society Foundations < https://www.opensocietyfoundations.org/reports/no-data-no-progress-country-findings> accessed 20 August 2014] 


5.2.1  Early Childhood Education and Care (ECEC)
ECEC ensures at least two years of high quality pre-school education for each Roma child has been one of the targets of the DRI since its inception.  Moreover, the European Commission’s communication on 17 February 2011 was much more specific in highlighting the primary role that ECEC can play in overcoming the educational disadvantage faced by Roma children.[footnoteRef:519]  Some argue that the National Roma Integration Strategy (NRIS) are not up to meeting this challenge in its current form over the number of years it has taken already without making a visible impact in the area.  Thus, there is a high risk that thousands of children will be passed over without direct engagement.[footnoteRef:520]  [519:  It stated that ‘although their needs are greater, participation rates of Roma children in ECEC are significantly lower than for the native population, and expanding these opportunities is a key policy challenge across the EU’, B Rorke, Review of EU Framework National Roma Integration Strategies (NRIS) (Open Society Foundations submitted by Bulgaria, the Czech Republic, Hungary, Romania and Slovakia, 2012)]  [520:  B Rorke, Review of EU Framework National Roma Integration Strategies (NRIS) (Open Society Foundations submitted by Bulgaria, the Czech Republic, Hungary, Romania and Slovakia, 2012)] 



5.2.2  Equal opportunities in quality education and Roma children


Generally, ‘segregation’ of the Roma children is officially discouraged in Hungarian education system, however it is actually practiced through structural/institutional discrimination which includes discriminatory curriculum.[footnoteRef:521]  Additionally, the amendment in 2011 of the ETA 2003 which made it possible for schools to segregate Roma students can question the approach to this ‘discouragement’.[footnoteRef:522]  The education system of Hungary is one of the systems amongst the OECD countries where student performance was below the OECD average in PISA 2012 and ‘equity’ indicators are less positive than for their peers in other OECD countries for 15 year olds.[footnoteRef:523] Furthermore, the educational success of children largely depends on the education and occupation of their parents.  The fundamental problem is that some pupils and students suffering from multiple disadvantages do not even receive the locally available educational services.  Some factors that contribute to this phenomenon include insufficient cooperation with other sectors such as child welfare services and insufficient emphasis on the need for partnership with parents.  Exclusion from quality education can generally stem from the school migration of pupils of higher social status and also a consequence of territorial segregation.  In many schools and classes as a result of these processes, pupils living in extreme poverty are extremely over represented by Roma children who constitute a separate group within the same building or class. In these classes the standard of education is lower: the number of classes taught by specialist teachers is lower and the institutions concerned have inferior equipment compared with other local schools and classes.    As a result, the existing social differences have been increasing.  The number of Roma-majority schools has increased by approximately 34 percent since 2004.  In 70 percent of these schools, finding enough teachers to cover the entire spectrum of subjects under the curriculum is a challenge.    Additionally, teachers are not equipped with the required skill set in order to deal with the education of disadvantaged children and/or children and their parents coming from a different socio-cultural background.  Education is inadequate in providing the children with the basic skills necessary for participating in the labour market the foundations for health awareness and life-long learning.  Thus, three common patterns of segregation of Roma children prevail in Hungary: (i) special schools established for children with mental disabilities are often predominantly attended by Roma students; (ii) children in Roma only schools often suffer segregation in housing and (iii) segregated classes/school buildings within ‘mixed’ schools, usually of a lower standard in terms of teaching materials and quality.[footnoteRef:524] Thus, one can argue that segregation only helps relatively advantaged groups. [521:  National strategy for Roma integration- Hungary <http://ec.europa.eu/justice/discrimination/roma-integration/hungary/national-strategy/national_en.htm> accessed 11 April 2016]  [522: 
]  [523:  OECD, ‘Education Policy Outlook-Hungary’ (November 2015, 7) < http://www.oecd.org/edu/Hungary-Profile.pdf> accessed 11 April 2016]  [524:  L Farkas, Report on discrimination of Roma children in education (European Commission, 2014) <http://ec.europa.eu/justice/discrimination/files/roma_childdiscrimination_en.pdf>accessed 28 August 2015
] 


On the contrary, it can be questioned whether ‘segregation’ based on ‘ethnicity’ would have any positive outcomes?  Some argue that both ethnic concentration and ethnic capital such as the average educational level of the co-nationals in the neighbourhood may have a positive causal effect on the educational outcomes of educationally disadvantaged children.  Moreover, a higher degree of ethnic concentration in the neighbourhood over time is consistent with positive catch-up rate.  Living in an ethnic enclave has demonstrated a positive causal effect on the labour market outcomes of less semi-skilled ethnic groups.  This is due the fact that through belonging to high-income ethnic-groups, they gain more compared to living with low income ethnic-groups.  Parents living in these enclaves may also have access to better information on school related issues through their networks and greater opportunity to participate in community-level programs aiming to help children by the host country’s educational system.[footnoteRef:525] However, one can challenge whether the aforementioned facts apply in the case of the Roma (since most Roma are not within high- income groups), potentially bringing similar outcomes from this minority in terms of education and skill-set for the labour market.  Furthermore, children who feel integrated and have the affinity with both the ethnic group and majority culture have been found to have higher levels of education than other students.[footnoteRef:526]  One may suggest that if the ‘concerned segregation’ is short-term and unsystematic based on case-by-case scenario with a genuine aim to ‘integrate’ the children in the mainstream education, the above-mentioned positive effect could be expected.  Therefore, short-term and intensely monitored segregation might be an effective way towards ‘integration’ in certain circumstances.  The question remains whether segregation of Roma children at schools is one of them?   [525:  B Bratsberg, O Raaum, K Roed and K Nekby, ‘Education children of Immigrants: Closing the gap in Norwegian schools’ (2012) 1 Nordic Economic Policy Review-Economic of Education 255-258]  [526:  Ibid ] 


Some claim that in the decades before the nineties, the Roma significantly caught up with the national average in terms of the completion of their elementary studies and there was an increase in the ratio of Roma individuals with vocational qualifications.[footnoteRef:527]  Their ratio in secondary schools providing final examinations remained below 15 per cent, in contrast to the national average in excess of 80 percent.  They have a much higher drop-out rate than their non-Roma counterparts, and consequently participation in higher education has remained negligible.  Additionally, the majority of the few Roma who do continue their studies tend to seek admission to vocational schools.[footnoteRef:528] Throughout their education, a great proportion of Roma children face harassment and segregation from their peers, teachers and non-Roma parents.[footnoteRef:529] This discourages many Roma families from enrolling their children in integrated schools.  An analysis was also carried out in 2012 containing data on the population of Hungarian primary schools that teach primary schools from grade 2 to 8, with a focus on the measurement of catchment area because it represents the area that is primarily influenced by school choice by parents and their commuting patterns.  The analysis measures the ethnic composition of primary schools and segregation between schools in years 1980, 1989, 1992 and years between 2006 and 2011.  The data available in 1980, 1989 and 1992 are high quality, however there are no data from between 1992 and 2006.    Moreover, the data starting with 2006 are of lower quality that was gathered from a considerable number of schools without information on the fraction of Roma students.  The analysis also suggests that on average, the level of school segregation within Hungarian towns increased substantially between 1980 and 2011, and between-school segregation (where the students are predominantly either Roma or non-Roma) appears to have decreased between 2006 and 2008 and increased again afterwards.  However, the patterns after 2006 could not be precisely identified due to severe data limitations.  In the context of policy implementation, the noteworthy finding is the apparent trend break in segregation between 2006 and 2008 coinciding with the timing of the most intensive desegregation campaigns.[footnoteRef:530] [527:  ‘SOCIAL INCLUSION STRATEGY – EXTREME POVERTY, CHILD POVERTY, THE ROMA – (2011–2020) - Situation analysis’ < http://romagov.kormany.hu/download/7/58/20000/Annex%201.PDF> accessed 28 August 2015]  [528:  ibid]  [529:  G Kertesi and G Kezdi, ‘Ethnic segregation between Hungarian schools:
Long-run trends and geographic distribution’ [2012] Budapest working papers on the labour market BWP, Institute of Economics, Research Centre for Economic and Regional Studies, Hungarian Academy of Sciences, Department of Human Resources, Corvinus University of Budapest]  [530:  ibid] 

Segregation in schools amounts to structural and/or institutional discrimination, which may best be defined as direct discrimination under the RED since there is no specific definition of ‘segregation’ in the RED.  As such, it is subject to justification and positive act on measures as set out under Article 5 RED.  The Article permits specific measures to ‘prevent or compensate for disadvantage linked to racial or ethnic origin’, which may justify segregation under EU law provided that such specific measures are compliant with Article 5.  However, whether the MS have complied with and implemented the positive action measures in the field of education under Article 5 is yet to be tested before the ECJ.[footnoteRef:531] It must be noted that there is a general tendency of bringing down ‘affirmative action’ to a controversial, divisive and political level.  It is sometimes used to ‘reverse’ historically entrenched situation such as discrimination and focus on the concept of ‘equality’.  ‘Affirmative action’ by way of exception under EU law and its principle to equality needs to be justified.  Each positive action with a specific background needs independent scrutiny.  Some argue that there is plenty of space for real and effective ‘Affirmative action’ without having a collision with equality and non-discrimination.[footnoteRef:532]  Nevertheless, the idea of compensating groups for past discrimination makes the assumption that all groups are to be granted the same value irrespective of the current status of the suppressed group (in terms of outcome, but not necessarily in terms of process).  On the other hand, the remedial purpose of ‘affirmative action’ can be justified by the fact that the cumulative structural character of inequity cannot be radically erased,[footnoteRef:533] and therefore, needs to be dealt with by consistent and systematic application of ‘affirmative action’ in the areas concerned. [531:  L Farkas, Report on discrimination of Roma children in education (European Commission, 2014) 
<http://ec.europa.eu/justice/discrimination/files/roma_childdiscrimination_en.pdf>accessed 28 August 2015]  [532:  European Commission, Beyond Formal Equality- Positive actions under directives 2000/43/EC and 2000/78/EC, (2007) 10-15]  [533:  G Gerapetritis, Affirmative action policies and judicial review worldwide (Springer 2016) 40-42] 

The RED 2000/43/EC of 29 June 2000 forbids all direct or indirect discrimination  (other than ‘positive discrimination’) based on race or ethnic origin, as well as harassment and any behaviour which makes one person discriminate against another person.  It applies to all persons and to all sectors of activity on the following areas amongst others:
· access to employment and to unpaid activities, specifically during recruitment,
· working conditions, including concerning hierarchical promotion, pay and dismissals,
· access to vocational training,
· access to social protection and to health care,
· education, and
· social advantages, access to goods and services, particularly housing.
Under this Directive all MS must have, or create, a specialised body for the promotion of equal treatment on grounds of race and ethnic origin. The legislation sets out minimum requirements and MS may therefore provide for a higher level of protection against discrimination in national legislation.[footnoteRef:534] [534:  Access to European Union Law < http://eur-lex.europa.eu/legal-content/BG/TXT/?uri=URISERV:l33114> accessed 11 April 2016] 


5.2.3  Roma children as ‘mentally handicapped’?
What is lacking in NRIS is a firm and unambiguous commitment to end school segregation, and to cease the practices of misdiagnosing Roma children as ‘mentally handicapped’ and sending them to special schools, thereby-disobeying the ruling of the ECtHR that such practices are discriminatory and unlawful as demonstrated in Horvath and Kiss v Hungary.[footnoteRef:535] This type of discrimination against Roma children still continues in countries like Czech Republic[footnoteRef:536] and Hungary[footnoteRef:537] amongst other CEE countries.  In Hungary, a big proportion of the Roma children identified as having special needs do not have a mental disability, but come from a multiply- disadvantaged family and the diagnosis that is often mistakenly given to students recording school achievement and behavioural problems.[footnoteRef:538]  They are overrepresented in special needs education at a higher rate than any other OECD country[footnoteRef:539] and this over-representation is a form of ‘segregation’.[footnoteRef:540] The structural causes which lead to disproportionate representation of Roma children in the mildly handicapped category is due to the following: [535:  Application no.  11146/11, European Court of Human rights Strasbourg [29th January 2013] <http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-116124> accessed 9 August 2013]  [536:  For further details on D.H and Others v the Czech Republic (application no.  57325/00), see <http://www.echr.coe.int/echr>; Amnesty International, Czech Republic: Injustice renamed: Discrimination in education of Roma persists in the Czech Republic (EUR 71/003/2009) [January 2010]]  [537: L Farkas, Report on discrimination of Roma children in education (European Commission, 2014) 
<http://ec.europa.eu/justice/discrimination/files/roma_childdiscrimination_en.pdf>accessed 28 August 2015
]  [538:  EUMAP, Equal Access to Quality education for Roma  (OSI, Budapest, 2007)]  [539:  National Educational Institute,  Report on the Hungary education in 2006]  [540:  Radó Péter, Méltányosság az oktatásban, Oktatási és Kultúrális Minisztérium, 2007] 

1. The meaning of mildly handicapped is ambiguous in Hungary, for example, children with behavioural problems can be categorised as children who are actually mildly handicapped.  This resulted in many Roma children being placed in special schools instead of integrated ones,[footnoteRef:541] [541:  Csépe Valéria, Különleges oktatást, nevelést, és rehabilitációs fejlesztést igényl􀅋 gyerekek (SNI)
ellátásának gyakorlata és a szükséges teend􀅋k, 2008, in Köll János, Varga Júlia (ed.), Magyar
Közoktatás megújításáért, Zöld könyv (kézirat)] 

2. Probably the most important incentive to recruit more children into special education is the additional financial support from the national Government, which the school maintainer (local or county municipality) receives for children with special needs,     
3. Schools who ask for the ‘County Selection Committee’ (PEA 1993, paragraph 27) to assess children have an interest in diagnosing children as being mildly handicapped.   
The committee itself is maintained by the county municipality, which benefits from additional resources if the committee finds that the child is mildly handicapped.  It should be noted that the financial appropriation of schools is primarily calculated on an annual per capita basis that is according to the number of pupils admitted in the institutions maintained by the concerned local Government.  This is also channelled to the school maintainers by the Ministry for Local Governments and Regional development as part of their annual budget allocations granted to the local authorities and to other school maintainers including churches and private foundations,[footnoteRef:542] [542:  Ministry of Education and Culture- Hungary, Education in Hungary-past, present, future- an overview (2008)] 

4. Roma parents are often unaware of the consequences of having their child categorised as mildly handicapped and teachers do not provide them with meaningful information about special education and their rights in the process as parents.  Therefore, even though parents have the right to ask for a review of the decision of the ‘Selection Committee’, very few Roma parents have the knowledge needed to exercise this right,[footnoteRef:543] [543:  Hermann Zoltán - Horn Daniel, ‘Irányelvek a roma tanilók szegregált oktatásásának felszámolására’  <http://www.ofi.hu/tudastar/esely-egyuttnevelesre/hermann-zoltan-horn> accessed 2 August 2014  ] 

5. Almost all of the children stay in special education throughout their primary education,[footnoteRef:544] which is contrary to the original aim of special education as to enable children to join ‘mainstream’ classes, and  [544:  REF, Hungarian country assessment (2006) <http://www.romaeducationfund.hu/publications/ref-hungary-reports> accessed 12 July 2013] 

6. County Committees are permitted to use non-standardised methods to assess the children which are also culturally blind; hence Roma children whose social attributes are different from non-Roma in terms of language, social status and other ethnically based characteristics, are disadvantaged throughout the process,[footnoteRef:545] since these attributes are regarded as grounds for sending them to special education.     [545:  Hermann Zoltán - Horn Daniel, ‘Irányelvek a roma tanilók szegregált oktatásásának
Felszámolására’  (Guidelines to eliminate segregated education of Roma children) <http://www.ofi.hu/tudastar/esely-egyuttnevelesre/hermann-zoltan-horn> accessed 2 August 2014; L Farkas, ‘The scene after battle: what is the victory in D.H.  worth and where to go from here?’ (2008) 1 Roma Rights Journal] 


5.2.3.1  The PEA and mentally handicapped children 
Paragraph 121 of the PEA states that if the disability has an ‘organic origin’, the child has to be educated in a specialised institution with specialised teachers; otherwise the child can be educated in mainstream schools with specialised teachers.[footnoteRef:546] There were 61,585 primary school pupils where the ‘Selection Committee’ identified organic and non-organic Special Educational Needs (SEN) in the 2006/07 academic year.[footnoteRef:547] Out of this group, 33,277 SEN students were educated in regular classes.  Furthermore, in 2007/08 academic year 39,372 children were registered amongst children with learning and behavioural problems.[footnoteRef:548] The accessible statistical data prior to 1993 suggest that in 1974 -1975 Roma students constituted 25 percent of the special school population, but by 1993 this percentage increased to 45 percent.[footnoteRef:549] Afterwards, despite lack of official data due to the perceived ban on ethnic data collection, several sociological studies in 1997 involving a survey on 309 special schools estimated the percentage of Roma students is over 40 percent in these schools.[footnoteRef:550] Another County level survey conducted in 1998 found that in Borsod County around 90 percent of children in special education are Roma.[footnoteRef:551] Most of the experts agree that the level of over-representation of Roma in special education is unreasonable.  Overall, Roma make up approximately 2.9 percent of all individuals with disabilities and amongst them 9.9 percent are diagnosed with intellectual disabilities and 29.4 percent of them are Roma.[footnoteRef:552]  This could only occur if students who do not actually have real special needs are being channelled into the special needs system.[footnoteRef:553] This aspect also contributes to the extremely high number of children being classified as ‘mildly handicapped’ in Hungary.[footnoteRef:554] The European ratio of registered children with (physical and mental) disabilities is 2.5-3 percent of the general school population, which is incompatible with the figure in the 2007/04 school year where 7.14 percent of the general Hungarian school population studied in institutions or classes that follow the special curricula and 2.84 percent of the total number of pupils were identified as ‘mildly handicapped’.[footnoteRef:555] According to experts, [546:  Act LXXIX of 1993 on Public Education <http://www2.ohchr.org/english/bodies/cescr/docs/E.C.12.HUN.3-Annex11.pdf> accessed 10 June 2014]  [547:  Hungarian Ministry of Education,  Statistical Yearbook of Education 2006/2007 (Budapest, 2008)]  [548:  ibid, 2008]  [549:  National Educational Institute, 2006]  [550:  EUMAP, Equal Access to Quality education for Roma  (OSI, Budapest, 2007)]  [551:  EUMAP, Equal Access to Quality education for Roma  (OSI, Budapest, 2007)]  [552:  Roma Education Fund, Pitfalls and bias: Entry testing and overrepresentation of Romani children in Special Education (2012) 56]  [553:  Országos Közoktatási Intézet , Jelentés a magyar közoktatásról 2006  (Budapest, 2006)]  [554:  ibid, 2006]  [555:  Statistics of Ministry of Education and Culture 2006/7 (2008)] 

“Any children diagnosed with mild learning disabilities should be integrated in main stream schooling irrespective of their ethnicity.  Per capita cost is much lower in an integrated setting with supporting resources.  Around 3 percent of the population in Europe have some form of mental disabilities.  If Hungary has more than that, its obvious that something is wrong with the assessment.  Assessment is controlled by the local authority, and they want to fulfill of the school due to financial incentive.  However, reform started in 2002, these children have been reassessed again resulting in many children identified to be mildly handicapped to be channelled to other category called 'children having behavioural or learning difficulty' and cultural differences are taken as behavioural and learning difficulty' now. [footnoteRef:556]  [556:  Quotation from the interview in Hungary in 2013] 

Furthermore, “It’s not the child, it’s the system….. I personally came across the system….. I can sense what it’s like to be parents who are not empowered.    So if you don’t have parents who have a PhD……who are not very well educated, who are impoverished; they are bullied, they are threatened and they are pushed.  We have seen cases where.....the children are almost automatically routed and the parents are more or less told this is what’s good for your child…..children with mild disabilities, it’s unacceptable that you should have a separate curriculum and the children should not be integrated.”[footnoteRef:557] [557:  Quotation from the interview in Hungary in 2013] 




5.2.3.2  Partental rights and the selection process
The following is a list of the most important parental rights in the special education identification which can have an impact on the outcome of the process.[footnoteRef:558]  However, usually the Roma parents are not informed about them and not given the opportunity to exercise their participatory rights:[footnoteRef:559] [558:  Hermann Zoltán - Horn Daniel, ‘Irányelvek a roma tanilók szegregált oktatásásának Felszámolására’ <http://www.ofi.hu/tudastar/esely-egyuttnevelesre/hermann-zoltan-horn> accessed 2 August 2014]  [559:  Case 11146/11  Horvath Kiss v Hungary [2013] European Court of Human Rights 
< http://www.echr.coe.int/Documents/Guide_Art_2_Protocol_1_ENG.pdf> accessed 10 May 2014

] 

1. At the parents’ request, the Selection Committee has to take into consideration a minority child’s special linguistic and socio-cultural characteristics,
2. The process cannot start without the consent of the parents, however if the parents refuse, a local notary can request in an official way for their consent to start the procedure,
3. The procedure cannot start without the presence of the parents,
4. If the Selection Committee finds that the child has special needs, then it must provide a list of schools within the region that their child can attend and the parent have the right to choose amongst them,
5. The parents must be informed about the decision and also about the fact that the implementation of the decision can only start with their consent.  If the parents do not agree with the Selection Committee decision, they can submit a request for review to the Notary,
6. In the case of students with mildly mental disabilities, the Selection Committee reviews its opinion one year after its initial decision, and then in every second year until the child reaches the age of 12.  

It could be argued that the effect of this type of segregation of the Roma children who may not be mentally handicapped will continue to have a detrimental effect on the labour market followed by an additional cost on the existing social security system in Hungary. Moreover, various studies have underlined that these children eventually attend vocational institutions where the quality of education is generally weak with a high failure rate reaching almost 30 percent and some 50 percent of children failing to complete vocational education.[footnoteRef:560] Additionally, the labour market value of the vocational training degree is low.[footnoteRef:561] Receiving lower quality education through using only the practical curriculum or not exposing them to complete curriculumn in the form of a segregated learning environment will not equip the Roma to enter the competitive labour market.[footnoteRef:562]  They need more academic training, especially where they encounter an added element of ‘discrimination based on their ethnicity’ which non-Roma children do not. The following table is an example which demonstrates this pattern: [560:  B Rorke, Review of EU Framework National Roma Integration Strategies (NRIS) (Open Society Foundations submitted by Bulgaria, the Czech Republic, Hungary, Romania and Slovakia, 2012)]  [561:  G Kezdi, ‘Edudation and earnings’ [2005] The Hungarian Labour market 37-44]  [562:  Extracted from the expert interview in Hungary in 2013] 


Table 4 - Special school graduates’ further education directions[footnoteRef:563] [563:  G Havas, ‘Beszámoló az Utolsó Padból Program keretében végzett kutatás egyes eredményei’ [2004] l   Kézirat] 

	
	2001-02	
	2002-03

	
High School 
	2 	(0,2%)	
	
4 (0,4%)

	
Vocational High
	
4 (0,5%)			 
	
35 (3,6%)

	Short-term vocational 
	
	

	
Training 
	300 (34,4%)	
	
305 (31,7%)

	
Special Vocational 
	
442 (50,7%)			 
	
456 (47,4%)

	
Did not continue
	124 (14,2%) 
	
162 (16,8%)


Table 5 - Unemployment rate based on the level of education in 2007
	Level of education 		
	Unemployment rate[footnoteRef:564] [564:  G Ignits, ‘Munkapiaci helyzetkép’ [2007]; E összefoglaló, ‘Állami Foglalkoztatási Szolgálat’ [2008]] 



	Primary education		

	
42 %

	Special vocational school 		 
	
60% (County level estimation)

	Vocational school 	
	31%


	Secondary general education 	
	13.2%


	Gymnasium		
	8.1%




5.3  Amendment of the PEA 1993 and the effect
The amendment of the PEA LXXIX of 1993 followed by amendments created the National Committee for Minorities, which operates as the minister’s advisory board in the field of minority education and consists of the delegates of all minorities.[footnoteRef:565] The Government approved the National Public Education Law in December 2011, the implementation of which serves as the national undertakings made in conjunction with the Europe 2020 Strategy.[footnoteRef:566]  The ‘Tanoda (a good start)’ programme was introduced under section 95 of the PEA, which is a method facilitating the school success of children with special needs through activities outside the school.[footnoteRef:567] A national curriculum came into force in 1998 in the public education, replacing former mandatory and centrally-imposed curricula, which is to be revised every three years.  It gives a free hand to individual schools to develop their own custom-made pedagogical programme and local curricula adapted to their specific needs and potential under a broad curriculum.[footnoteRef:568]  There could be two possible outcomes from this amendment.  On the one hand, schools that are willing to have an integrated education can customise their curriculum based on the student demography in order to facilitate integration.  But on the other hand, schools that are unwilling to do this can make it difficult for the Roma children and parents by altering their curriculum in a way that does not make adequate adaptations.     [565:  COE  third periodical report on  2005 in accordance with art 15 of the Charter,  European Charter on regional or minority languages, Hungary]  [566:  Ministry of Education and Culture- Hungary,  Education in Hungary-past, present, future- an overview (2008)]  [567:  G Kezdi and E Suranyi, ‘A successful school integration program, Roma education Fund’, working paper no.  2, 2005-2007 <http://www.romaeducationfund.hu/news/ref/news-and-events/successful-school-integration-program> accessed 28 July 2014]  [568:  Ministry of Education and Culture-Hungary, Education in Hungary-past ,present, future- an overview (2008)] 

Another example is the programme of ‘Making Things Better for our Children!’ in the micro-region of Szecseny in 2006.  Its aim included combating child poverty, creating opportunities for children and eradicating the exclusion of children.  To achieve this type of programme, employment needs to be ensured for parents; better and more equal conditions need to be ensured for children to develop their skills and abilities and segregation needs to be decreased.  Overall, the social disadvantages of Roma families can further impact on educational disadvantage and it needs to be addressed as part of the education system.  Therefore, the Government drafted a three-year action plan and continually evaluated and monitored results.  The first action plan covered the 2007-2010 period focusing on improving labour capacities by public employment programmes; self-efficient employment adapting to local market needs, for example, agriculture primarily in rural areas.[footnoteRef:569]  However, one could dispute the effectiveness of the public employment programs in terms of developing skill set to enter the labour market, which will be examined in Chapter 6. [569:  Ministry of Public Administration and Justice State Secretariat for Social Inclusion, NATIONAL SOCIAL INCLUSION STRATEGY – EXTREME POVERTY, CHILD POVERTY, THE ROMA – (2011–2020)  (Budapest, December 2011)] 

5.4  What is lacking in the education system?
Generally, stagnation of the performance of the Hungarian education and training system in terms of almost all internationally recognised major indicators and benchmarks has been acknowledged for a while by both researchers and policy and decision makers.[footnoteRef:570] The most important causes consist of inherent rigidity of systems manifested in slow and insufficient structure, lack of governance in line with new socio-economic, demographic and technological development, unequal access to the quality of education that traditionally marks the Hungarian education system and the combined impact of growing regional and social inequalities, especially in the context of deliberate segregation practices in schools.  Some of these causes such as lack of infrastructure and rigidity of the system have also been highlighted in Chapter 3 as reasons behind non-compliance of legislation and policy.    Hungary continues to be one of the countries in Europe where school-based education is marked by a high index of separation amongst children according to their socio-economic background, and where the performance of the students and their progress within the education and training system is strongly marked by their social and family background.  Other causes include high index of separation, lack of a single and systematic external assessment and evaluation system, insufficient response of education to regional needs, insufficient economic and financial efficiency, a gap between the output of upper secondary general and vocational schools and higher education institutions and the demands of the labour market for skilled labour and a highly-qualified workforce.[footnoteRef:571]  One can argue that most of the weaknesses are more or less linked with the issue of the equal access to quality education of the multiply disadvantaged children and the Roma is the largest of those.  For example, in the case of ‘insufficient response of education to regional needs’, there are micro-regions like Ozd with a concentrated Roma population having an extremely high unemployment rate, where the infrastructure needs to be improved so that quality education can be accessed equally by the Roma and the non-Roma, under the auspices of the RED. [570:  Ministry of Education and Culture- Hungary,  Education in Hungary-past, present, future- an overview (2008)]  [571:  ibid, 2008] 



5.4.1  The new ‘approach’ and the challenge
Following 2005, medium-term strategies have been developed for all forms and levels of education including public education, vocational education and training.  Most of the planned or proposed measures have been incorporated in the mostly EU funded second National Development Plan (2007–2013) and recently approved by the EU.  Pursuant to the Public Education Law in force as of September 2012, effective as of September 2014, kindergarten capacity is to be extended along with the pay supplement of teachers taking part in the kindergarten and school education of children with multiple disadvantages.  This complex package contains three main pillars, which are: methodological renewal, statutory anti-discriminatory elements and the introduction of financial incentives.  In the interest of improving the chances of learning and the continuation of the studies of disadvantaged children, in particular, Roma children, ‘Útravaló’ Scholarship Programme[footnoteRef:572] was introduced.  As of the second half of 2011, the Government launched a new programme called ‘School-Net’ which serves to promote model school and school-related programmes designed to facilitate integration of disadvantaged pupils, in particular, Roma. Another aim is to consolidate relevant best practices and to analyse and systematise experiences.  Finally, the ‘Second Chance’ programmes function as a corrective measure to remedy early school-leaving to help young people.[footnoteRef:573] Although a number of reforms are in the making across the board, the weaknesses of education and training systems persist and continue to present major challenges confronting education policy makers, the education community, and in fact society as a whole.[footnoteRef:574]  These challenges need to be addressed taking into account acquis communautaire and hence the RED. [572:  It promotes access and success  of the disadvantaged children to secondary education and acquirement of vocational qualification]  [573:  National Reform program 2012, Government of Hungary]  [574:  Ministry of Education and Culture- Hungary,  Education in Hungary-past, present, future- an overview (2008) 1-49] 


5.4.2  A question of ‘political will’? 
One can argue that the Government’s support in the case of segregated school in Nyiregyhaza Hungary clearly contradicts the above initiatives, which triggers the question as to the underlying ‘political will’ of the Government in the context.  Many educational institutions tried[footnoteRef:575] to escape integrated education as evidenced in the eastern city of Nyiregyhaza where in 2007 the ECtHR judgment was made using the provisions of RED on discrimination, based on the ethnicity of the claimants.[footnoteRef:576]  However, in 2011 the ruling right-wing FIDESZ party reopened the school and put it under the control of the Greek Catholic Church.  The Chance for Children Foundation (CFCF), a Hungarian organisation that campaigns for Roma education rights, sued both the Church and the Hungarian State for re-introducing school segregation.  The judge ruled that this type of functioning of the school violates both Hungarian laws on equal opportunity, and COE recommendations.[footnoteRef:577] On an appeal made by the schools authority/State, Hungary’s highest Court, the Curia, made a decision on 22 April 2015 overturning the earlier Court decision and stated that the church-run school does not practise unlawful segregation because it ran religious education and because the parents enrolled their children to this school of their own accord.  Nevertheless, according to legal experts on the case, the school is primarily attended by Roma children; and therefore the church was reportedly seeking to take over the operation of a school whose pupils were mainly Roma.  They also argue that only a very small group of parents said that religious education was a motivating factor and most parents enrolled the child to this school because of the proximity or for the fear of their children being subjected to discrimination or harassment at other schools.  CFCF intend to appeal the matter to the ECtHR.[footnoteRef:578] Some crticised the Hungarian Government for not making any attempts to address school segregation since the control of education and schools was nationalised under the authority of the Klebelsberg School Maintainer Centre (KLIK) in 2013.[footnoteRef:579]  There are eight pending segregation law suits brought by the NGOs (such as European Roma Rights Centre) and KLIK has taken no action to settle out of court, or to end segregation.[footnoteRef:580] Furthermore, Miskolc segregation case[footnoteRef:581] (The Debrecen Court of Appeals established the violation of the equal treatment principle in relation to Roma children), Győr segregation case (The school was not closed down but was transformed into a public magnet school category where they offer the students and parents a choice of different types of education),[footnoteRef:582]  Hajdúhadház segregation case (The court decided for direct discrimination against the Roma children),[footnoteRef:583] and Kaposvár segregation case (In ordering the town to end segregation in its Gypsy school, the Appeals Court admitted the CFCF’s arguments in part. However, it refrained from making a detailed order in relation to the course of action the local Government ought to take to end segregation)[footnoteRef:584] demand attention in the context.  It should be noted that in those institutions implementing integrated education (within schools) results of multiply-disadvantaged pupils improved, while results of non-Roma pupils did not decline if not improved.[footnoteRef:585]  [575:  During the proceedings the judge apparently asked whether they could find places in the Church’s downtown school for 12 children who just started first grade in the segregated school.    The representative of the Church, after some hesitation, announced that perhaps they could create a new classroom directly under the roof and the students could not be integrated into the existing classes because it would be “harmful to the other children.” Minister Balog testifies in favour of the alleged Roma school segregation case- posted on April 2013 <http://romagov.kormany.hu/minister-balog-testifies-in alleged-roma-school-segregation-case> accessed 1 August 2014
]  [576:  This has also been highlighted in Chapter 3 of the thesis]  [577:  N Thorpe, ‘Hungary court orders school closure over Roma segregation’ (BBC News, Nyiregyhaza, Hungary, 2014) <http://www.bbc.co.uk/news/world-europe-26390357> accessed 11 November 2014]  [578:  E Neuberger, ‘Hungary’s highest court legitimizes segregation in the case of religious schooling’ (23 April, 2015) < http://budapestbeacon.com/public-policy/hungarys-highest-court-legitimizes-segregation-in-the-case-of-religious-schooling/22387>,accessed 11 May 2015; ‘Nyíregyháza re-segregation case’ - Szabolcs-Szatmár-Bereg County Court, Judgment No. 9.P.22.020/2006), <http://cfcf.hu/en/ny%C3%ADregyh%C3%A1zi-reszegreg%C3%A1ci%C3%B3s-%C3%BCgy-0> accessed 28 April 2015; B Sahin-Toth and R Nicholson,  posted 1 August 2010 <http://www.guardian.co.uk/commentisfree/libertycentral/2010/aug/01/roma-hungary-prejudice-landmark-ruling> accessed 1 July 2012;  N Thorpe, ‘Hungary court orders school closure over Roma segregation’ (28 February 2014,  BBC News, Nyiregyhaza, Hungary) <http://www.bbc.co.uk/news/world-europe-26390357>accessed 8 August 2014]  [579:  The Klebelsberg Institution Maintenance Centre (KLIK) was established in 2013 with the aim of replacing uncertain local government funding to guarantee the stable operation of schools, orderly conditions for teaching and training, and the uninterrupted teaching of students < http://www.kormany.hu/en/ministry-of-human-resources/news/klebelsberg-institution-maintenance-centre-receives-new-directorship> accessed 11 April 2016]  [580:  Written Comments by the ERRC on EU Roma Framework in 2015]  [581:  Borsod-Abaúj-Zemplén County Court, Judgment No. 13.P.21.660/2005/16; and Debrecen Appeals
Court, Judgment No. 13.P.21.660/2005; L Farkas, ‘Limited enforcement possibilities under European anti-discrimination legislation – a case study of procedural novelties: actio popularis action in Hungary’ (2010)  3(3) Erasmus Law Review 190-193]  [582:  Győr-Moson-Sopron County Court, File No. P.20.950/2008; L Farkas, ‘Limited enforcement possibilities under European anti-discrimination legislation – a case study of procedural novelties: actio popularis action in Hungary’ (2010)  3(3) Erasmus Law Review 190-193]  [583:  Hajdú-Bihar County Court, Judgment No. 6.P.20.341/2006/50; L Farkas, ‘Limited enforcement possibilities under European anti-discrimination legislation – a case study of procedural novelties: actio popularis action in Hungary’ (2010)  3(3) Erasmus Law Review 190-193]  [584:  Somogy County Court, Judgment No. 24.P.21.443/2008/35; L Farkas, ‘Limited enforcement possibilities under European anti-discrimination legislation – a case study of procedural novelties: actio popularis action in Hungary’ (2010)  3(3) Erasmus Law Review 190-193]  [585:  G Kezdi and E Suranyi, ‘A successful school integration program, Roma education Fund’, working paper no.  2, 2005-2007 <http://www.romaeducationfund.hu/news/ref/news-and-events/successful-school-integration-program> accessed 28 July 2014] 






5.4.3  Other influencing factors

In addition, the educational system in Hungary is mainly operated by the dominance of State-owned primary schools and free school choice.  The inter-district mobility of higher-status students, local educational policies, and the share of the Roma population in a town were found to have the largest degree of influence on school segregation.[footnoteRef:586]  For a given share of the Roma population and a given educational policy environment, higher mobility of middle-class students is associated with higher levels of school segregation.  Similarly, for a given share of the Roma population and degree of mobility of middle-class students, towns with more segregationist educational policies are characterised by higher levels of school segregation circular.  Thus, primary schools in towns that are characterised by a higher degree of inter-district mobility of middle-class students tend to be more unequal in terms of their ethnic composition.[footnoteRef:587] Nonetheless, success stories although very few, such as the reform of the public education in Hodmezovasarhely have clearly illustrated that de-segregation requires; a) real efforts from politicians (especially at a local level) beyond just legally banning segregation, b) strong commitment from the Government based on equal human dignity, c) respect for evidence from scientists and experts in this area, and d) a strategy to intervene rooted in professional and societal consensus.[footnoteRef:588]  This indicates that the legal framework is important but not sufficient, and this also applies to the RED.  The noted-above reform was based on solid grounds and it followed a prior planning stage, which is summarised in the following diagram:[footnoteRef:589] [586:  G Kertesi and G Kezdi, ‘School segregation, school policies and educational policies in 100 Hungarian towns’ Roma Education Fund <www.romaeducationfund.hu/school_segregationschool_choice_and_educational policies_-_final_2013.pdf> accessed 2 August 2014
]  [587:  ibid]  [588:  The Hodmezovasarhely model in 2010, obtained in 2013 from Roma Education Fund, Budapest]  [589:  Reform of the System of Public Education in Hodmezovasarhely in 2010,  The Hodmezovasarhely model in 2010, obtained in 2013 from Roma Education Fund, Budapest ] 
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Figure 5 – The reform of the public education in Hodmezovasarhely
A study conducted in 2000 found that a large proportion of Roma aged 18 and above have failed to complete their primary education in Hungary, 22.1 percent, and only 0.2 percent has attended a higher education institution.  Some would argue that the allocation of Roma children to special schools and classes with special needs is a way to reduce the level of Roma truancy and narrow the gap between them and non-Roma children.[footnoteRef:590]  Arguably this cannot be a justified reason to ensure ‘equal treatment’.  Rather it can be treated as evidence to justify ‘discriminatory acts’.  The reason behind the massive underperformance of the Roma children in school lies in the history of institutionalised discrimination within the school system/authorities, which contributes to continuing school truancy by Roma children.    Additionally, the complete isolation of Roma children where they live in Roma villages, far from other localities, the lack of qualified teachers who are trained or equipped to deal with the language and cultural differences, and unwelcoming and discriminatory acts by the schools and local authorities do not assist in improving attendance and achievement of the Roma children.  In this context, ‘the positive outcomes resulting from segregation based on ethnicity’ as noted in section 5.2.2 could be questioned in the light of Roma population.  The Advisory Committee established under the Framework Convention made observations in Romania that the main reason of non-attendance and under achievement was lack of food and basics in Roma families.  The Committee was aware that it applies, not only to Roma children but also children belonging to the majority.  However, it was clear that the Roma children are proportionately far more affected by the absenteeism which is ‘associated with their parent’s inability to pay for the daily meal’.[footnoteRef:591] One may argue that ‘affirmative action’ in the area of employment under the umbrella of the RED could have a positive impact, while facilitating the school attendance of the Roma children. This issue will be examined further in Chapter 6 in the context of Hungary. [590:   I Pogány, ‘Minority Rights and the Roma of Central and Eastern Europe’ [2006] 6 (1) Human Rights Law Review 1]  [591:  Advisory Committee on the Framework Convention for the Protection of National Minorities, Opinion on Romania,  6 April 2001] 


5.4.4  The next steps
Despite the evidence of the impact of ‘integrated education’,[footnoteRef:592] the NRIS mentions desegregation only twice and several declarations made by the minister responsible for this field also supports this uncertain approach.  Some argue that the nationalisation of schools enabled the State to implement different techniques such as modification of the school districts and re-diagnosing children with special educational needs.[footnoteRef:593] Under Article 80 PEA, the local authorities have the competence to control the legality of operations in private schools including striking it off from the registry.  Nevertheless, public schools cannot be closed down, nor can State funding be withheld from them.[footnoteRef:594] In summary, in order to change the situation there must be a change in the systems of legislation, control, support, legal assistance service and inspection with a long-term and consequently followed-up educational renewal programme along with a uniform judicial practice in this area.[footnoteRef:595] More importantly, awareness of both Roma and non-Roma of these changes, are crucial.  Some argue that a clear definition of ‘segregation’ is lacking in the EU instruments such as the RED.  Moreover, the jurisprudence from MS that provides for such a definition suggests that such clarity is indeed a necessary pre-condition of providing effective protection against the segregation of Roma children in schools.  Generally, the lack of definition is a grave concern in the field of social and education policy at the EU, as well as at the national levels.[footnoteRef:596]  An example of borderline practices that illustrates the ambiguity of the definition of ‘segregation’ in the RED is the aforementioned Nyiregyhaza case, where the school used the defense of religious education, and interestingly the students concerned were predominantly Roma. [592:  G Kezdi and E Suranyi, ‘A successful school integration program, Roma education Fund’, working paper no.  2, 2005-2007 <http://www.romaeducationfund.hu/news/ref/news-and-events/successful-school-integration-program> accessed 28 July 2014.  In this programme, besides cognitive skills and competences (i.e.literacy and numeracy), other dimensions such as positive self-esteem, the sense of controlling one’s own destiny, and the ability to cope with difficult situations are found to be important determinants of labor market success.    Prejudice and social distance between Roma and non-Roma students were also examined.]  [593:  L Balogh and others, The Decade of Roma Inclusion Secretariat Foundation  in cooperation with the Making the Most of EU Funds for Roma programme and the Roma Initiatives Office of the Open Society Foundations, Civil Society Monitoring Report on the Implementation of the National Roma Integration Strategy and Decade Action Plan in 2012 in Hungary]  [594:  G Kezdi and E Suranyi, ‘A successful school integration program, Roma education Fund’, working paper no.  2, 2005-2007 <http://www.romaeducationfund.hu/news/ref/news-and-events/successful-school-integration-program> accessed 28 July 2014]  [595:  Lídia Balogh and others, Civil Society Monitoring Report on the Implementation of the National Roma Integration Strategy and Decade Action Plan in 2012 in Hungary, the Decade of Roma Inclusion Secretariat Foundation  in cooperation with the Making the Most of EU Funds for Roma Programme and the Roma Initiatives Office of the Open Society Foundations]  [596:  L Farkas, Report on discrimination of Roma children in education (European Commission, 2014) 
<http://ec.europa.eu/justice/discrimination/files/roma_childdiscrimination_en.pdf>accessed 28 August 2015
] 


5.5  Law and policy in the area of ‘Employment’
The employment figures of the Roma in Hungary dropped dramatically in the first few years of the post-Communist transition and since then the gap has widened compared to the non-Roma due to increased role of education in employment prospects, which affected the Roma because of their lower level and quality of education.[footnoteRef:597]  This is also an indicator while comparing with a Roma with secondary education who has 27 times higher chance to enter the labour market than a Roma with no education.[footnoteRef:598]  Thus, it can be argued that accessing quality education by the Roma can contribute to overcome the ethnic disadvantage.  Despite having a reasonable earning to live off from jobs in collective farms, heavy industrial cities in northern Hungary during Communism, 90 percent of the Roma in 1989 became unemployed due to the closing down of these industries.  Those formerly State-owned companies which survived the privatisation process shed most of their Roma workforce.  Most of the direct foreign investment in manufacturing during the 1990s happened in the Western-half of the country, cutting off the North-Eastern parts of the country due to lack of infrastructure. This resulted in persistently high levels of unemployment affecting mostly the Roma which has not been duly addressed in the ensuing period of time.  As a result, most of the Roma children today are being raised by parents who have never held a regular job whereas their grandparents worked in factories and farms.[footnoteRef:599] [597:  G Kertesi and G Kezdi, ‘Roma employment in Hungary after post-Communist transition’ [2011] 19 (3) Economics of Transition 563–610]  [598:  V Messing, ‘Remarks for the margin of a “Roma project”’ (socio.hu, online magazine of the Sociology Research Institute of the Hungarian Academy of Sciences, issue 2011-2012) http://www.socio.hu/2pdf/3messing.pdf> accessed 20 November 2013  ]  [599:  V Messing, ‘Comparing data available in national and international survey reports is rendered difficult by differences between definitions of Roma and categories of employed and unemployed’ (presentation entitled ‘The employment situation of Roma in five EU member states.    Lessons of an international comparative study’ made at the ‘The employment situation of Roma’ workshop organised by Autonómia Foundation for professionals, Budapest, 14 March 2013) < http://autonomia.hu/hu/programs/eu-forrasokkal-a-Romak-integraciojaert?page=6> accessed  2 August 2013] 


5.5.1  Available data on Roma in employment
Insufficient data are available about the employment situation of the Roma.[footnoteRef:600] In Hungary in 2011[footnoteRef:601], 23 percent of Roma aged between 15 and 64 were employed, 61 percent of them were employed as unskilled workers and 66 percent of the unemployed Roma had earlier been employed as unskilled workers.  The employment rates between the age of 16-64 years of age amongst Roma and non-Roma in Hungary are as follows: [600:  ibid, 2013]  [601:  The UNDP/WB/EC survey was conducted in May-July 2011 on a random sample of Roma and non-Roma households living in areas with higher density (or concentration) of Roma populations in the EU Member States of Bulgaria, Czech Republic, Hungary, Romania, Slovakia, and the non-EU Member States of Albania, Bosnia and Herzegovina, Croatia, FYR of Macedonia, Montenegro, Republic of Moldova and Serbia.    In each of the countries, approximately 750 Roma households and approximately 350 non-Roma households living in proximity were interviewed ] 


Table 6 – Employment rate between 1993-2007 (16-64 years)
	
	1993[footnoteRef:602] [602:  G Kertesi and G Kezdi, ‘The source is the ethnic sample of the 1993 Hungarian labour force Survey (HLFS).  The sample is likely to under represent the most disadvantages Roma households, Roma employment in Hungary after post communist transition’ [July, 2011] 19 (3) Economics of Transition 563–610] 

	1994[footnoteRef:603] [603:  ibid, 2011] 

	2003[footnoteRef:604] [604:  ibid, 2011] 

	2007[footnoteRef:605] [605: G Kertesi and G Kezdi, ‘Data are from the parents of the Hungarian Life Course Survey, wave 2007.    The sample is representative of the parents of the eighth graders.    As a result, it is biased towards age groups characterised by higher labour market participation;, Roma employment in Hungary after post communist transition’ [2011] 19 (3) Economics of Transition 563–610,] 


	Roma men
	0.41
	0.29
	0.32
	0.35

	Non-Roma men
	0.68
	
	
	0.82

	Male employment gap
	-0.28
	-0.37
	-0.40
	-0.47

	Roma women
	0.26
	0.17
	0.18
	0.24

	Non-Roma 
women
	0.54
	
	
	0.71

	Female employment gap
	-0.28
	-0.36
	-0.40
	-0.47



The labour market status in 2007[footnoteRef:606] is as follows: [606:  ibid, 2011] 

Table 7 – The labour market status in 2007
	
	Roma men
	Non-Roma men
	Roma women
	Non-Roma women

	Employed in regular jobs
	0.90
	0.97
	0.85
	0.96

	Employed in irregular jobs
	0.04
	0.09
	0.08
	0.12

	Unemployed (job searching)
	0.07
	0.27
	0.07
	0.22



Over 2004-2009, the results of Hungary are very striking in overall Roma integration considering the key area in the DRI plan, since Hungary scored 4.35 (very negative) in sharp contrast to an average of 1.71 of other CEE countries.  Besides, long term unemployment (mostly effecting Roma) rose steadily approaching 4.2% in 2008 and 5.5% in 2010.[footnoteRef:607]  In 2009 in the area of employment an overwhelming majority of 80 percent identified an increase in discrimination.  In the same year, Hungary has been one of the lowest (2.23 whereas the average is 2.66)[footnoteRef:608] with regard to the participation of Roma in Roma inclusion policies.  In 2011, in terms of paid work for 16 years and over (full-time, part-time, ad hoc jobs and self employed), 35 percent consisted of non-Roma compared to 29 percent of Roma.   In the age group of 45-59 years, 43 percent are non-Roma compared to 19 percent of Roma.  Young people aged between 16 and 24 who are not in education, employment or training, consist of 25 percent non-Roma compared to 37 percent Roma.[footnoteRef:609]  Additionally, the impact on education of the DRI programme in Hungary in a 2009 report is as follows:[footnoteRef:610] [607:  L Koltai, ‘Work instead of social benefit?, Public works in Hungary’ [2012]  a paper submitted by in consortium with GHK Consulting Ltd and CERGE-EI ]  [608:  Score: 5 points (very positive); 4 points (positive); 3 points (neutral); 2 points (negative); 1 point
(very negative); 0 points (don’t know), cited in Decade Watch results of 2009, Budapest 2010.  The report was prepared by S Muller and F Zsigo- the National Decade Watch teams and the Decade Watch Advisory ]  [609:  European Union Agency for Fundamental Rights, Roma Survey – Data in Focus: Poverty and employment: the situation of Roma in 11 EU Member States  (2011) 16-20]  [610:  Score: 5 points (very positive); 4 points (positive); 3 points (neutral); 2 points (negative); 1 point
(very negative); 0 points (don’t know), cited in Decade Watch results of 2009, Budapest 2010.  The report was prepared by S Muller and F Zsigo- the National Decade Watch teams and the Decade Watch Advisory] 

Table 8 - The impact of education in 2009
	
	Pre-
school
	Primary and second
-dary
	Tertiary
	Desegregation
	Language & culture
	Employ
-ment
	Adult education
	average

	Hungary
	2.95
	3.60
	3.40
	2.45
	3.25
	2.85
	3.00
	3.07

	Average
	3.35 
	3.56 
	3.00 
	2.39 
	2.65 
	2.54 
	2.95 
	2.92

	
	
	
	
	
	
	
	
	



The impact on employment of the DRI programme in Hungary in 2009 report[footnoteRef:611]: [611:  ibid, 2010] 

Table 9 – The impact on employment in 2009
	
	Training and retraining
	Job placement
	Self-employment
	Equal treatment
	Average

	Hungary
	2.95 
	3.00 
	1.91 
	2.41 
	2.57

	Average
	3.25 
	2.93 
	2.83 
	2.53 
	2.89


The declining figures are not only due to their lack of adequate education and marketable skills, but also because they are often discriminated against due to their ethnicity.    In a survey, one in five Roma questioned said that they faced discrimination while looking for work.[footnoteRef:612]  Nevertheless, in the period of 2008-2012, the employment rate of the unskilled has risen to a small degree in those two counties (Borsod and Szabolcs), which are the most densely populated by Roma, whereas it decreased in the counties of Heves, Nógrád and Szolnok.[footnoteRef:613] There is no reliable official information available about occasional employment of the Roma in particular, despite the fact that occasional employment represents a significant part of the labour market activity of Roma.  The Hungarian Life Course Survey of 2006-2010 suggests that 21 percent of Roma men and 17 percent of Roma women aged 35-50 were engaged in casual work, while the proportion of non-Roma men and women doing casual work was much lower: 4 and 3 percent, respectively.[footnoteRef:614] This clearly disproves the negative stereotype which has been confirmed regularly since 2010 by communications of the Government and policy documents[footnoteRef:615] that most Roma do not work and rely on social benefits as their only livelihood.  The Government has used this stereotype by targeting mainly the Roma and significantly reducing social benefits as well as introducing certain conditions to their entitlement.[footnoteRef:616]  Clearly, they just have a different pattern of work from the majority non-Roma population.  More Roma than the non-Roma have jobs without a permanent contract or contract less than one year.  Even amongst Roma who are reported to be unemployed, nearly twice as many Roma claim to be doing some casual work.  This pattern also highlights a higher degree of vulnerability of Roma in the labour market.[footnoteRef:617]   [612:  EU Agency for Fundamental Rights and UNDP , The situation of Roma in 11 EU Member States- Survey results at a glance (2012) <http://fra.europa.eu/en/publication/2012/situation-roma-11-eu-member-states-survey-results-glance> accessed 29 July 2013]  [613:  The comparison involves the 15-74 years of age (not in education) in the first quarters of 2008 and 2012.    A few data concerning the whole year 2012 are slightly better than the averages of year 2008, because of the increased number of people involved in public work and of those working in foreign countries.    Source- Calculation by Ágota Scharle (Budapest Institute) based on the data of the first quarter Labour Survey of the Central Statistical Office]  [614:  Lídia Balogh and others, Civil Society Monitoring Report on the Implementation of the National Roma Integration Strategy and Decade Action Plan in 2012 in Hungary, the Decade of Roma Inclusion Secretariat Foundation  in cooperation with the Making the Most of EU Funds for Roma Programme and the Roma Initiatives Office of the Open Society Foundations]  [615:  The opinion of Autonómia Foundation and the Hungarian Antipoverty Network on the Draft version of the National Development Policy issued for Public Consultation by the Office for National Economic Planning with a deadline of 31 January 2013: ‘The organisation of social services, as a factor serving as “counter-incentive” is mentioned many times and in many places in the policy, however, it is not mentioned that masses of people have been fully excluded from social services in past years as a result of changes initiated along this very argument (…)” <http://autonomia.hu/sites/default/files/files/1302/4024/otfk_aa.pdf> and <http://www.mszeh.hu/letoltheto_document ok/OFTK_velemeny_mszeh_130131_ki.pdf> accessed 22 March 2013]  [616:  L Balogh and others, Civil Society Monitoring Report on the Implementation of the National Roma Integration Strategy and Decade Action Plan in 2012 in Hungary, the Decade of Roma Inclusion Secretariat Foundation  in cooperation with the Making the Most of EU Funds for Roma Programme and the Roma Initiatives Office of the Open Society Foundations]  [617:  A Revenga, D Ringold and W M Tracy, ‘Poverty and ethnicity: A cross-country study of Roma poverty in Central Europe’ (2002) Technical paper no. 31, 27-30] 


5.5.2  The amendment made in 2002 of the Labour Code 
The Act XVI of 2002 amended article 5 of Act XXII of 1992 on the Labour Code has extended the prohibition of discrimination to cover the provisions, measures, conditions and practices related to the procedure preceding and promoting the establishment of employment.  Furthermore, the Hungarian Government had added the targets in Europe 2020, which includes increased employment of disadvantaged groups, to make work an attractive option for the inactive outside the realm of employment, to adjust the skills of workers more to the actual labour market needs and to boost the employment rate in the population aged between 20 and 64 years to 75 per cent by 2020.[footnoteRef:618]  The National Public Work Scheme (NPWS) has been present in Hungary since the first half of the 1990’s[footnoteRef:619] and the Government again introduced the NPWS in 2009 and 2011 as a remedy for long-term unemployment since 1991; and unsurprisingly Roma is over represented in the workers under this scheme.[footnoteRef:620]     [618:  National Reform program 2012 , Government of Hungary]  [619:  K Fazekas and G Kézdi, ‘Labour Market Mirror’ (Budapest:2011, MTA KTI, OFA) <http://econ.core.hu/file/download/mt_2011_hun/egyben.pdf>]  [620:  Government of Hungary , ‘National Reform Programme of Hungary’ (2012) 52-55] 





5.5.2.1  The NPWS and its effect  
In most of the smaller towns and villages near the Slovak and Ukrainian borders the local Government is the largest and often the only employer providing temporary employment under the NPWS.[footnoteRef:621] Usually the Mayor’s office makes decisions about recruitment, tasks and working conditions.[footnoteRef:622] Two recent surveys of TÁRKI-TUDOK and IPSOS, on the implementation of the Social Renewal Operative Programme 5.5.5 project of the ETA suggest that Roma frequently suffer from the discriminatory attitude of these decision-makers when applying for and taking part in public work; for instance, they were ordered to do harder tasks than non-Roma.  These full-time workers receive wages at a rate that is higher than the unemployment benefit but is lower than the market minimum wage.[footnoteRef:623]  Before 2009, the main focus points of the policy on stimulating labour market supply included the reduction in the amounts of various benefits, the strengthening of job seekers’ activity and services offered by the Public Employment Services.[footnoteRef:624]  In 2011, Employment Centres with reduced staff and financial resources were placed under the supervision of Government Offices.  The proportion of funds spent by the Government (from the EU funding) on public employment from the funds available for labour market instruments has risen to a record high amount.  In contrast, the amount of financial benefits from employment sector and access to them (through stricter conditions) has been further reduced.[footnoteRef:625]  The Government argues that it serves the purpose of preventing job-seekers from staying in public employment for too long and of motivating them to attempt to find jobs in the private sector.  This argument will be examined further in chapter 6 based on the empirical findings.  Viktor Orban’s Government has also reduced funds for measures launched before 2010 to lessen the impacts of discrimination, which includes funds for the ETA, Scholarship Programme for Roma in Public Administration.[footnoteRef:626] In contrast, programme such as ROMASTER by Hungarian Business Leaders Forum (HBLF) and International Business Machine (IBM) in Hungary demonstrates sustainable integration in the labour market.  The program helps young Roma to successfully bridge the gap between secondary and higher education and finally to enter the labour market.  It also provides financial support, mentoring both personally and professionally delegated by the sponsor companies; and the opportunities provided by the companies to gain practical experience.[footnoteRef:627]  It can be argued that the ‘mentoring’ and ‘international’ aspect of IBM will undoubtedly add value to these types of programmes to be more successful in this context.   [621:  R Field, the founder and chairman of the American House Foundation, a US-registered private foundation that is working with the Hungarian Red Cross and other Hungarian non-government organisations on issues of poverty, homelessness and social exclusion, posted February 2011 <www.americanhousefoundation.com> accessed 30 September 2013]  [622:  L Balogh and others, Civil Society Monitoring Report on the Implementation of the National Roma Integration Strategy and Decade Action Plan in 2012 in Hungary, the Decade of Roma Inclusion Secretariat Foundation  in cooperation with the Making the Most of EU Funds for Roma Programme and the Roma Initiatives Office of the Open Society Foundations]  [623:  L Koltai, ‘Work instead of social benefit?, Public works in Hungary’ [2012]  a paper submitted by in consortium with GHK Consulting Ltd and CERGE-EI]  [624:  Duman and Scharle, ‘Fiscal pressures and a rising resentment against the (idle) poor, in Regulating the Risk of Unemployment’ in Clasen and Clegg (ed)  (OUP 2011)]  [625:  I Busch, Z Cseres-Gergely and L Neumann, ‘Transformation of the institutional environment of the labour market between September 2011 and August 2012’ [2012] Labour Market Mirror, MTA KTI]  [626:  <http://www.partnershungary.hu/images/Letoltheto/civilek_magyar.pdf>  accessed 22 March 2013, <http://www.    partnershungary.hu/images/Letoltheto/civilek_angol.pdf> accessed 22 March 2013  ]  [627:  ‘HBLF Romaster Program’ <http://www.hblf.org/english/hblf-romaster-program.html> accessed 4 September 2013] 


5.5.2.2  The Social Land Programme 
Additionally, a Social Land Programme operated in Hungary between 1992 and 2011 financed by domestic funds to help disadvantaged families who live in an environment appropriate for agricultural production to make a living from the land,[footnoteRef:628] which may have helped to some extent in everyday basic living.  In 2012, the Social Land Programme underwent significant changes as compared to previous years[footnoteRef:629] for instance, applicants must co-operate with the Roma MSG  of the settlement or of the county and reduction of the budget available compared to the previous year.  The State has carried these changes without any significant professional debate and attempt at creating consensus about it.[footnoteRef:630] [628:  1992-2009 Ministry for Social Affairs and Labour (and its predecessor) and the Regional Development Council, 2011-2012: Commissioned by the Ministries of Public Affairs and Justice, Sándor Wekerle Fund Management, and then Human Resources Support Managing Organisation ]  [629:  <http://www.kormany.hu/hu/emberi-eroforrasok-miniszteriuma/tarsadalmi-felzarkozasert-felelos-allamtitkarsag/hirek/ kiboviti-a-kormany-a-szocialis-foldprogramot, accessed 30 November 2013 ]  [630: < http://www.emet.gov.hu/tarsadalmi-felzarkozas-szocialis-kohezio-igazgatosag/szocialis-foldprogram> accessed 22 March 2013] 


5.5.3  Potential for Roma re-integration
There is a huge potential in the re-integration of the Roma into the labour market (since the collapse of Communism), which equally contributes to improving competitiveness, as well as sustaining social security systems by decreasing the number of people living off social benefit.[footnoteRef:631] The World Bank Report in September 2010 identifies that full Roma integration in the labour market could bring economic benefits estimated to be around € 0.5 billion annually for some countries, especially when Hungary’s population may decline by 3.2 percent by 2021 in relation to 2009,[footnoteRef:632] whilst the ratio of the population aged 65 and over is projected to increase to 20.6 percent.  These trends place exceptionally high burdens on the declining working- age majority population and therefore, equal participation of the Roma in the main stream labour market is crucial to ‘shoulder the nationally rising costs of pensions, health and other costs of aging’.[footnoteRef:633]  To the contrary, in 2010, 36.8 percent of the Roma population was aged 0–14[footnoteRef:634] who have the potential of becoming active in the labour market resulting in improving economic productivity, reduce Government payments for social assistance and increase revenue from income taxes.  All of these important economic and financial consequences of Roma re-integration could in turn foster a general climate of greater openness towards the Roma people[footnoteRef:635] and hence the integration of Roma is a necessary investment.  On the contrary, it can be questioned why the State is not taking this approach of ‘rational calculation’ as highlighted in Chapter 3.  However, one needs to be judicious by not relying only on the ‘economic incentive of Roma integration’, rather conceptualise and enforce the ‘integration’ as ‘a bundle of rights’ under the protection of the RED.  Otherwise, there remains a high risk of ‘set back’ from the part of the non-Roma majority once the economic recovery or growth is achieved and therefore, the contribution of the Roma would no longer be crucial. Thus, yet again making the Roma vulnerable to racially-motivated discrimination and oppression. [631:  Ministry of Public Administration and Justice State Secretariat for Social Inclusion, NATIONAL SOCIAL INCLUSION STRATEGY – EXTREME POVERTY, CHILD POVERTY, THE ROMA – (2011–2020)  (Budapest, December 2011)]  [632:  Hungarian Statistical Office, Regional Development and Spatial Planning Information System- census population and estimate ]  [633:  World Bank, Economic  Cost of Roma Exclusion, Europe and Central Asia Human Development Department (2010) ; Ministry of Public Administration and Justice State Secretariat for Social Inclusion, NATIONAL SOCIAL INCLUSION STRATEGY – EXTREME POVERTY, CHILD POVERTY, THE ROMA – (2011–2020)  (Budapest, December 2011)]  [634:  I Kemény, B Janky, G Lengyel, Gypsies in Hungary 1971-2003 (Budapest, Gondolat 2004)]  [635:  ibid, 2004  ] 




5.6  History behind the rise of far-right ideology in Hungary and the position of the Roma 
It would be judicious not to ignore the rise of the far- right organisations and their activities in Hungary that are ‘adding fuel to the fire’ in this context.  They have a history of extremism against certain minorities.  As an example, paramilitary units with far-right ideologies emerged immediately after the creation of the independent Hungarian State in 1918, and have been behind what is now termed the ‘White Terror.’[footnoteRef:636] The Hungarian ‘Law 12’ of 1942 confiscated Jewish Property in Hungary and Jews were eliminated from the Hungarian civil and military administration and often forced into severe economic hardship.[footnoteRef:637]  Later far-right militants in Hungary during the Kadar regime were the fans of anti-Arab and anti-Roma rock bands of the 1980s and a minority of the fans of the suburban Budapest football club Ferencvaro.[footnoteRef:638] Their activities were carried out under the general ideological umbrella of the Trianon Treaty[footnoteRef:639] revisionism.[footnoteRef:640] Some argue that Hungary’s inability to successfully resolve its minority issues led to the nation’s division at Trianon in 1920 after World War I, thereby encouraging a national Hungarian reaction against the Trianon settlement called ‘the revisionist movement’.  This revisionist ideology (Trianon syndrome) completely dominated Hungarian politics in the inter-war period, resulting in Hungary being ‘Hitler’s last ally’ which stained the nation’s reputation after World War II.[footnoteRef:641] Fenyo suggests that the Hungarian ‘revisionist dilemma’- the nation’s desperate desire to regain the lost territories had enabled the progress into rapid alliance with Fascist powers.  This led to Hungary being more closely aligned with the political, military and economic resources of Nazi Germany than Hungarian nationalistic historiography discourse.[footnoteRef:642] [636:  M Mireanu, ‘Spectacle of Security in the Case of Hungarian Far-Right Paramilitary Groups’ [2013] Department of International Studies Central European University, Budapest, Hungary  <http://www.criticatac.ro/lefteast/the-spectacle-of-security-in-the-case-of-hungarian-far-right-paramilitary-groups/> accessed 23 May 2013;  1919-1921 - Horthy's White Terror – A  militantly anticommunist authoritarian government composed of military officers entered Budapest on the heels of the Romanians. A "white terror" ensued that led to the imprisonment, torture, and execution without trial of communists, socialists, Jews, leftist intellectuals and others who threatened the traditional Hungarian political order that the officers sought to re-establish.]  [637:  D Mario, H Fenyo, German-Hungarian Relations 1941-1944 (Yale University Press, 1972) 69]  [638:  L Szôcs, ‘A tale of the unexpected: the extreme right vis-à-vis democracy in post-communist Hungary’ (1998) 21(6) Ethnic and Racial Studies 1096-1115  <http://dx.doi.org/10.1080/01419879808565654> accessed 9 August 2013]  [639:  The Treaty of Trianon is the peace treaty concluded at the end of World War I by the Allies of World War I.  It established the borders of Hungary and regulated its international situation.    Hungary lost over two-thirds of its territory, about two-thirds of its inhabitants under the treaty and 4.3 million ethnic Hungarians.    The principal beneficiaries of territorial adjustment were Romania, Czechoslovakia, and the Kingdom of Serbs, Croats and Slovenes.    The treaty was signed on 4 June 1920 at the Grand Trianon Palace in Versailles, France.    ]  [640:  M Mireanu, ‘Spectacle of Security in the Case of Hungarian Far-Right Paramilitary Groups’ [2013] Department of International Studies Central European University, Budapest, Hungary  <http://www.criticatac.ro/lefteast/the-spectacle-of-security-in-the-case-of-hungarian-far-right-paramilitary-groups/> accessed 23 May 2013]  [641:  N Kallay, Hungarian Premier: A Personal Account of a Nation’s Struggle in the Second World War.    He was the prime minster of Hungary in World War II, unsuccessfully attempted to free Hungary from the German alliance]  [642:  D Mario, H Fenyo, German-Hungarian Relations 1941-1944 (Yale University Press, 1972) 69] 


5.6.1  The social composition
The social composition of these far-right militants was most diverse, comprising rural farmers, military officers, refugees from lost territories and even aristocrats.[footnoteRef:643] In contrast, today’s far-right organisations have an intellectual, élite base.[footnoteRef:644] The most relevant socio-demographic variables in determining far-right affiliation are as follows:[footnoteRef:645] [643:  B Bodó, ‘The White Terror in Hungary, 1919–1921: The Social Worlds of  Paramilitary Groups’ [2011] 42 Austrian History Yearbook 146–47]  [644: K Eddy, ‘Concern at rise of Hungarian far right By in Budapest’ (2012)  <http://www.ft.com/cms/s/0/1077369e-3b0c-11e2-b111-00144feabdc0.html>  accessed 23 may 2013]  [645:  A Bernat, A Juhasz, P Kreko and C Molnar, ‘The roots of radicalism and anti-Roma attitudes on the far right’ <www.tark.hu/en/....20130305_bernat_juhasz_kreko_molnar.pdf> accessed 5 March 2013] 

-The majority of the supporters are male,
-One in four supporters is aged below 30,
-Voters with a higher level of education are 1.5-2.5 times more likely to be supporters,
-Social scientists generally suggest that worsening living conditions provide the scope for intergroup hostility and an overall increase of violence.  An analysis concluded that the longer a period of recession lasts, the greater the support for far-right policies.  On the contrary, despite this co-relation, a 3 percent economic setback results in a less than 3 percent increase in support for the extreme right.  Hence, even the greatest economic crisis conceivable would be inadequate in itself to induce a substantial rise in support for these groups,
-An average supporter is a middle class person with qualifications and may well not be affected by any direct negative political or economic consequences after the fall of Socialism due to the sound financial background of his/her family.  Such people join Jobbik for symbolic or identity related reasons,
-They tend to attempt to create a gap between themselves and the 'establishment' and try to create a high expectation in the society that they offer a better alternative to society than establishment parties,[footnoteRef:646]  [646:  For the mentor of several Hungarian extremists, the wartime fascist, Ferenc Szfilasi,for example, the fundamental law of 'Hungarism' (his ideology) is that 'if one has to choose between nation and constitution, justice and law, or life and law, then one must always choose nation, justice and life, as these three are eternal.    Constitutions and law are necessary but temporary formations, which can be replaced by the nation at any time and in any way, in accordance with whatever its evolution and desireto live may dictate' (Szilasi 1995).    Needless to say, this political programme is incitement to homicide and ethnic cleansing in times of conflict.] 

-Racism, xenophobia and explicit anti-Semitism are also inherent and constitutive parts of the far right's ultra-nationalism.[footnoteRef:647] The prejudices of these voters are selective and mostly against Jews and Roma.  It is noteworthy that these voters are more willing to go to a foreign country as immigrants compared to the other voters; and yet they reject the idea of immigrants coming to Hungary, [647:  L Szôcs, ‘A tale of the unexpected: the extreme right vis-à-vis democracy in post-communist Hungary’ (1998) 21(6) Ethnic and Racial Studies 1096-1115  <http://dx.doi.org/10.1080/01419879808565654> accessed 9 August 2013] 

-Some argue that their sense of status and identity are endangered from below (symbolised by the Roma) and from above by the liberal and cosmopolitan élite group (sometimes symbolised by the Jews) who take over all positions of leadership in the fields such as economy, finance, and politics,[footnoteRef:648] and [648:  T Rudas, ‘The core group of Jobbik voters (A Jobbik torzsszavazoirol)’ in T Kolosi and I G Toth (eds), Special Report (Budapest:TARKI 2010) 512-26 ] 

-They use the Roma as an object of comparison, allowing the right wing radicals to view themselves as ‘better’.  Interestingly, these minorities such as Roma and Jews reject the idea that Jobbik has the monopoly on ‘national identity’.[footnoteRef:649] [649:  C Dupcsik, The History of the Gypsy in Hungary: History in the mirror of research on gypsies 1980-2008 (Budapest, Osiris 2009)] 



5.6.2  End of ‘Communism’ and far-right extremism
Since the collapse of Communism, changes in the institutional conditions allow freedom of assembly as a constitutional right.  However, no preventive measure or prohibitive legislation has been put into effect against right-wing extremism, which is partly because the phenomenon was not foreseen.[footnoteRef:650] In the 1990s, continued prejudice in police and State institutions, discrimination in employment, and a high degree of antipathy from the part of the majority population has been clearly evident.[footnoteRef:651]  In addition to being the main targets of racially motivated crime in Hungary, Roma suffer striking disadvantage within the Criminal Justice System.  Furthermore, scientific studies suggest a high percentage of Roma amongst the prison population.[footnoteRef:652] Nevertheless, due to the application of overly interpreted data protection law in Hungary, there are no official statistical data on the ethnicity of inmates and detainees.[footnoteRef:653] Some suggest that they are treated as scapegoats blamed for a perceived increase of criminal activities in general or other social ills.[footnoteRef:654] Some argue that the Roma inclusion policies which are to serve the interests of society at large, have not been communicated to the wider public.  The public attitudes towards the Roma have remained relatively constant (and negative) throughout 1994 to 2011.[footnoteRef:655] Hate speech continues to occur across the political spectrum.[footnoteRef:656] Thus, it is impractical to ignore the relentless far-right activities, which only adds to this attitude and counterproductive to the achievements made by any steps taken by the MS or the EU.  It is a cause of concern that the main two far-right organisations are Jobbik and the para-military Magyar Gárda  (Hungarian Guard) who innovated and continued to exploit the words ‘Gypsy crime’[footnoteRef:657], contributing to radical political views amongst the majority of the population including politicians both at national and local levels.  Some argue that the traditional socio-demographic characteristics have only a small impact on attitudes towards the Roma which suggests that generally anti-Roma sentiment is fairly evenly (and extensively) spread throughout the society.  The smallest share of people who agree with anti-Roma sentiments is in Budapest, while the largest agreement is found in larger cities or counties.  In terms of the income, the poorest agree least with anti-Roma sentiments compared to the higher income sample.[footnoteRef:658] [650:  If not by the last party Chief Secretary, Kiroly Grysz in his (in)famous Sports Hall speech (1988), in which he envisioned the coming of 'white terror', should Communism collapse.    His way of thinking, however, was that of a Communist unable to distinguish between Facism and anti-Communism]  [651:  Hetivilaggazdasag (1 May 1998)]  [652:  L Huszar, ‘Romak, bortonok, sztatisztikak’ [August 1997] Amaro Drom 4- 6]  [653:  Hungarian Helsinki Committee, Briefing paper for the visit to Hungary by the UN independent expert on minority issues (2005) 1-5 < http://helsinki.hu/wp-content/uploads/HHC_briefing_paper_Un_Indep_Exp_Min_Issues_20060613.pdf> accessed 12 April 2016]  [654:  Z Barany, The Eastern European Gypsies: Regime change, Marginality, and Ethnopolitics (Cambridge University Press 2002)]  [655:  A Bernat, A Juhasz, P Kreko and C Molnar, ‘The roots of radicalism and anti-Roma attitudes on the far right’ <www.tark.hu/en/....20130305_bernat_juhasz_kreko_molnar.pdf> accessed 5 March 2013]  [656: Council of Europe, ECRI Report on Hungary (9 June 2015) 9 < https://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Hungary/HUN-CbC-V-2015-19-ENG.pdf> accessed 11 March 2016]  [657:  It is not a criminological term, from 2006 inwards, it became more akin to a political slogan which is not only used by people on the extreme right, but also but also more and more prevelent in the public discourse including media- A Juhasz, ‘gypsy crime’ as the symbol of the truth (A ciganybunozes, mint az igazsag szimboluma) (anBlokk, 2010)]  [658:  A Bernat, A Juhasz, P Kreko and C Molnar, ‘The roots of radicalism and anti-Roma attitudes on the far right’ <www.tark.hu/en/....20130305_bernat_juhasz_kreko_molnar.pdf> accessed 5 March 2013] 


5.6.3  Perpetuated prejudice

It can be argued that the aforementioned prejudice against the Roma might be influenced by the fact that crimes are committed by certain members of the Roma community.  According to some, the visibility of the group and its image can be a reason behind the prejudice.  For example, someone will quickly forget about Russian organised crime aimed at money laundering, but that same person will remember for a long time if he or she is robbed by petty Roma criminal.  This will have a great impact on the image of the entire group and serves to perpetuate the stereotypes.  This discussion can lead to Police crime statistics on the Roma.   Some suggest that the category of the Roma has been constructed in relation to certain societal concerns,[footnoteRef:659] since Roma do not confirm to typical middle class expectations.  With regard to the EU’s focus on ‘Roma integration’, is it fair to question the EU’s role in taking action including legislative proposals on this issue? What could be the most effective way for the MS to address this issue?  Could there be any correlation between the claimed petty crimes committed by a Roma and persistent poverty/discrimination? Should belonging to a particular ethnicity where crimes are committed by certain members be the key focus in ascertaining their rights? Is the phenomenon any different in the context of crimes committed by members of the non-Roma population?  How can the EU at either or both the level of legislation and of its implementation supplement whatever measures Hungary has adopted? On this note, the ECRI’s report has expressed concern about ethnic profiling in CEE countries including Hungary.  Some suggest that monitoring and measuring police practices and introducing a more effective practice can be the way forward.  This requires institutional reforms including building policing skills and capacity to operate without ethnic profiling and expanding efforts to reach out to ethnic minority communities, increasing ethnic and religious diversity within law enforcement agencies.  Hence, the issue demands a clear recognition of the problem and commitment by political and police leadership to address it.  Policing based on intelligence, data, and community consultation has proven to work better than policing based on stereotypes.[footnoteRef:660] Some argue that inadequate data on the Roma’s involvement in crime, a crime-fighting strategy that is largely based on ethnic prejudice results in over-policing of the Roma minority.  As a result, a disproportionate number of Roma end up in prisons,[footnoteRef:661] former inmates influence their communities and establish a ‘revolving cycle’ of crime and social marginalisation in many (but not all) Roma communities.  After 1990, mass poverty coupled with State’s withdrawal from Roma communities, created conditions that resulted in many Roma being involved in petty crimes and large scale administrative violations.  All these added to the negative image of the Roma.  The social and demographic profile of the Roma is so different from that of the ethnic majority that any criminological research needs to take into account factors such as population size, age distribution, education, segregation, unemployment and poverty including food deprivation.  Any analysis in this area should not be done without looking at the attitudes of the majority toward the Roma.  The reasons are, the Criminal Justice System is run almost exclusively by ethnic majority population whose attitudes toward the Roma are shaped by their social environment and public opinion often puts political and social pressure on law-enforcement and the judiciary for discriminatory treatment of the Roma.  In most cases, close EU scrutiny has changed some police practices including reducing the cases of excessive use of force or torture but not necessarily attitudes.[footnoteRef:662]  For example, the prosecution dismisses cases against Roma suspects at much higher rates than cases against ethnic majority in the CEE.  This means that the police send more cases to be prosecuted with insufficient evidence when investigating Roma suspects than when investigating ethnic majority.[footnoteRef:663]  Furthermore, an example of ethnic profiling through ‘visibility’ of the Roma has been demonstrated in a study conducted in Hungary.  It was evident that in a lot of cases the ID checks that were carried out by the police in public spaces were for the purpose of general ID check.  This actually amounts to a violation of the Hungarian Police Act 1994, which requires that all ID checks must have a specific identifiable purpose.   Furthermore, the Roma (especially the Roma youth aged between 14 and 16) are disproportionately targeted for ID checks with their relative ratio of wider population.  The fact that the Roma population profile is younger compared to the non-Roma population, was taken into consideration.  The study concluded that despite the general belief held amongst the officers, it is not more productive to stop and check Roma at greater rates than non-Roma.  Furthermore, it can be argued that it simply gives the Roma even more visibility which is associated with the police and hence perpetuate the existing prejudice.  It is often argued that a disproportionate targeting of ethnic minority groups can be justified by the differential rates of criminal involvement.  In contrast, the study demonstrated no significant differences by ethnic group.[footnoteRef:664] In summary, the above-mentioned issues need to be carefully considered in order to address the continuing prejudice against the Roma minority, which should make the process of ‘Roma integration’ and the application of the RED more feasible.  However, it must be noted that police powers are outside EU law, and the RED only applies within the scope of EU law.  Therefore, this issue is primarily a matter of national competence. [659:  Project on Ethnic relations Report, ‘Roma and the law: Demythologizing the gypsy criminality stereotype’ [1999] 14-18 OMA AND THE LAW: e p o r t]  [660:  Open Society Institute, Ethnic Profiling in the European Union: Pervasive, Ineffective, and Discriminatory (2009)
]  [661:  30 to 40 percent of prison population were Roma in 1995 and 1996.  See B M Toth and A Kadar, ‘Ethnic Profiling in ID Checks by the Hungarian Police’ in L Weber and B Bowling (eds), Stop and Search- Police power in global context (Routledge 2013) 31-42. Up –to-date data was unavailable, which could be due the restriction of ethnic data collection in Hungary.]  [662:  P Gounev and T Bezlov, ‘The Roma in Bulgaria’s Criminal Justice System: From ethnic profiling to imprisonment’ [2006] 14 Critical Criminology (2006)313-338]  [663: ibid]  [664:  A Kadar and A Pap, ‘Police Ethnic Profiling in Hungary – An Empirical Research’ [2009] 50(3) Acta Juridica Hungarica 253-267] 


5.6.4  The State (Hungary) response to far-right ideology
Hungarian Government policy and legal responses have been controversial and contradictory since Article 61, paras.1 and 2 of the Constitution (Freedom of Speech) states that ‘in the Republic of Hungary everyone has the right to the free declaration of his or her views and opinions, and has the right of access to information of public interest, and also the freedom to disseminate such information’.  Originally, it contradicted Article 269 of the Penal Code, which punished 'incitement to racial hatred' (para.1) and incitement against ‘national, ethnic, racial and religious groups’ as distinct from individuals (para. 2).  The Hungarian Constitutional Court was rather liberal in their jurisprudence immediately after the post-Communist transition when they favoured freedom of expression over protection of minorities’ sensitivities.[footnoteRef:665]  [665:  Translation copyright Peter Raina (Raina 1995)] 


5.6.4.1  The Court’s approach  
In accordance with the principles of the Constitutional Court, Hungarian district courts and Court of Appeal started to apply a permissive approach towards far-right extremism in the early 1990s.  Although a few suspended sentences have been imposed, no one has been actually imprisoned in Hungary, which is noticeably dissimilar in countries such as Austria with a similar record of far-right extremism.  The Hunnia case in Hungary has become a precedent,[footnoteRef:666] which marked the peak of the Constitutional Court's libertarianism also demonstrated that 'since 1990 even anti-Semitic views can be expressed in Hungary'.[footnoteRef:667] In this case, the Hunnia, a far-right periodical published a series of anti-semitic, anti-Roma and anti-Slovak articles.  The author was charged under Article 269 of the Penal Code.  In 1991, the district court suspended the prosecution and requested the Constitutional Court to decide whether Article 269 in the conformity with the Constitution.[footnoteRef:668] Later Article 269, para.2 of the Penal Code has been declared unconstitutional and void by the Court on Freedom of Speech grounds.  Leniency in jurisdiction seemed to come to a halt when Laszlo Romhanyi, editor of Szent Korona, was finally found guilty of the charge 'incitement to racial hatred' in 1993.  The most noteworthy court case was Albert Szabo's five-month trial during1995-1996 where official hesitation about measures against anti-Semitism became evident when Budapest police dismissed the application for permission to march in front of the Dohany synagogue stating, ‘given the relative narrowness of Dohany St, it would cause too much traffic disruption in the city’.[footnoteRef:669]  This type of awkward and ad hoc response  demonstrates the state’s attempt to navigate between duty to defend human rights and the victims of extremism without losing a considerable number of voters from the non-Roma population by being ‘too minority/ Roma friendly’[footnoteRef:670].  Later, as the presence of extremism began to be perceived as more of a menace to democracy, the Government turned to a more conservative standpoint, for example, greater willingness to restrict freedom of expression.  The outcome of this more conservative policy, however, has yet to come.  Civil society, in contrast, unbound by commitments to citizens, was from the beginning more determined to counter extremism, which, most importantly, contributed to the success of the anti-far-right social movement, the Democratic Charter.[footnoteRef:671]  [666:  A 'precedent' is not as binding on courts as it would be in Anglo-American legal systems]  [667:  H Gabor (constitutional lawyer),  A ve'lemtnyszabadshg hathai (Budapest: Atlantisz 1994)]  [668:  Uladzislau Belavusau, Freedom of Speech: Importing European and US Constitutional Models in Transitional Democracies (Routledge 2013) 197]  [669:  M Mireanu, ‘Spectacle of Security in the Case of Hungarian Far-Right Paramilitary Groups’ [2013] Department of International Studies Central European University, Budapest, Hungary  <http://www.criticatac.ro/lefteast/the-spectacle-of-security-in-the-case-of-hungarian-far-right-paramilitary-groups/> accessed 23 May 2013]  [670:  Quotation from the expert interview in Hungary in 2013]  [671:  L Szôcs, ‘A tale of the unexpected: the extreme right vis-à-vis democracy in post-communist Hungary’ (1998) 21(6) Ethnic and Racial Studies 1096-1115  <http://dx.doi.org/10.1080/01419879808565654> accessed 9 August 2013] 

Furthermore, The Constitutional Court came up with five decisions on hate speech and the crime of incitement against a community where certain contradictions could be observed.    According to Decision No. 30/1992. (VI.10.), hateful expressions capable of triggering hostile actions and intense emotions may be punishable.  The existence of any intent to incite hatred is irrelevant.  Later, the Decision No.12/1999. (V. 21.) annulled the phrase ‘other act capable of inciting hatred’, which was inserted in 1996 as a possible form of committing the crime.  Decision No. 18/2004. (V.25.) struck down yet another attempt to make the act of using offensive or denigrating expressions punishable.  Furthermore, Decision No. 95/2008. (VII.3.) annulled the last attempt to amend the criminal regulation of hate speech.  

5.6.4.2  The Criminal Code and hate speech 
The Act adopted in February 2008 aimed to introduce the crime of ‘the use of offensive or denigrating expression’ into the Criminal Code, placing the crime among the crimes against persons instead of in the chapter on crimes against Public Order, next to the crime of ‘incitement against a community’.  This amendment would have significantly lowered the standard for restrictions, meaning the capability of harming the honour or human dignity of a person would have been sufficient, and such expressions used against a community would have been prohibited.  Decision No. 18/2004. (V. 25.), according to which, criminal sanctions may be constitutional only to ‘acts leading to the clear and present danger of violent actions or to individual rights’.  While insisting on maintaining the freedom of speech standard, the Court significantly narrowed down the possibility of imposing criminal sanctions.  The new Criminal Code—effective as of 1 July 2013—made minor corrections to the crime set forth in Article 269 of the Criminal Code.  For example, the statutory name of the crime has been changed from ‘agitation against a community’ to ‘incitement against a community’; the Act also prohibits assaults against a person belonging to ‘certain groups of the population’.  However, the amendments remain to be insufficient in areas such as Article 332.  Although this Article criminalises ‘incitement to hatred’, there is no reference to ‘incitement to discrimination or violence’.  Furthermore, Article 226 criminalises defamation, however with no mention of any grounds.    Additionally, public insults could be covered under Article 216.  The Act also lacks a reference to the public expression, with a racist aim, of an ideology which claims the superiority or, or which depreciates or denigrates, a group of persons on grounds of their race, colour, language, religion, nationality, or national or ethnic origin. There is no mention of the public dissemination, distribution, production or storage, with a racist aim, of written, pictorial or other material containing racist manifestations.  For example, Roma are often characterised as biologically different with an innate inclination for crime, a regular columnist for the Magyar Hirlap conservative daily has a journalistic track record of attacking Jews and he once referred to them as ‘stinking excrement’.[footnoteRef:672] The Act also lacks reference to the creation or the leadership of a group which promotes racism, support for such a group and participation in its activities and racial discrimination in the exercise of one’s public office or occupation.  For example, in March 2014, the presiding judge in the Regional Court of Gyula justified her decision to refuse dissolution of a far-right paramilitary group for its unlawful anti-Roma activities in Gyöngyöspata in 2011, while making stereotypical and derogatory remarks about ‘Gypsy crime’ and ‘Roma lifestyle’.    It can be construed as unacceptable that a member of the judiciary while acting in her official capacity, openly expressed her racist and discriminatory views.  Similarly, Zsoltan Byer, a journalist and a member of the FIDESZ Government promoting utter racism and prejudice about the Roma through an article written and distributed via media,[footnoteRef:673] where it could be argued that Government might be taking ‘hands off’ approach since Zsoltan Byer continued to be a member of FIDESZ.  As experts suggests, ‘The fact that anti-Semitic and anti-Roma speech can be heard in Parliament........makes it acceptable to the public’.[footnoteRef:674] It is notable that there are positive developments in this area, such as the amendment to the Act on the National Assembly allowing members of Parliament to be fined or excluded from proceedings for expressions offending the dignity of any national, ethnic, racial or religious community,[footnoteRef:675] however the issue of enforcement is yet to be seen.  Similarly, in 2009, the Mayor of Kiskunlacháza at a public demonstration; and in the local and national newspaper alleged Roma involvement in the murder of a girl, which later turned out to have been committed by a non- Roma person.  This induced a procedure undertaken by the Equal Treatment Authority where it maintained that the Mayor’s statements had amounted to harassment of the local Roma community referring to Article 8 of the Local Councils Act, Decision 961/B/1993 of the Constitutional Court.[footnoteRef:676]  The Act also does not refer to the liability of legal persons.  Article 80 of the Criminal Code sets out the ‘principles of punishment’, which consists of a general framework for aggravating and mitigating circumstances with no explicit mention of racist motivation which demands higher penalties to all criminal offences.  The authorities have stated that racist motivation always qualifies as malicious motive.[footnoteRef:677] In a recent case in 2015, the Strasbourg Court has condemned Hungary in a first-instance ruling for failing to investigate into a racist attack.    The Court held, by six votes to one, that there has been violation of Article 14 (Prohibition of discrimination) read in conjunction with Article 3 (Prohibition of inhuman and degrading treatment) of the Convention.[footnoteRef:678] Therefore, Decision No. 30/1992. (V. 26.), specifically recommends the application of protective measures under civil law such as claiming non-material damages.  This has been reflected in the recommendation of 1997 on hate speech by the COE explicitly urging the MS to ‘enhance the possibilities of combating hate speech through civil law, for example by allowing interested NGOs to bring civil legal actions, providing for compensation for victims of hate speech and providing for the possibility of court orders allowing victims a right of reply or ordering retraction.’[footnoteRef:679] [672:  Council of Europe, ECRI Report on Hungary (2015) 14-21 < https://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Hungary/HUN-CbC-V-2015-19-ENG.pdf>]  [673:  ‘Hungarian anti-Gypsy politician expelled from ruling party’ (14 January 2013)  <http://www.travellerstimes.org.uk/list.aspx?c=00619ef1-21e2-40aa-8d5e-f7c38586d32f&n=af2d4b72-8521-4abe-9f1a-14cb1006e173>  accessed  1 Feb 2013]  [674:  K Eddy, ‘Concern at rise of Hungarian far right By in Budapest’ (2012)  <http://www.ft.com/cms/s/0/1077369e-3b0c-11e2-b111-00144feabdc0.html>  accessed 23 may 2013]  [675:  Fifth report on Hungary, ECRI- Council of Europe, 9 June 2015  <https://www.coe.int/t/dghl/monitoring/ecri/library/PressReleases/190-09_06_2015_Hungary_en.asp> accessed 10 January 2016]  [676:  A Kadar, Equal Treatment Authority repeatedly decides that anti-Roma comments by Mayor amount to
 Harassment (Hungary, 2012) European network of legal experts in the non-discrimination field]  [677:  ECRI, Report on Hungary (fifth monitoring cycle) (2015) 12-20]  [678:   Balazs  v   Hungary (2015) 15529/12 ECHR < http://hudoc.echr.coe.int/eng?i=001-158033#{"itemid":["001-158033"]}> accessed 2 November 2015]  [679:  A Koltay, ‘Hate speech and the protection of communities in the Hungarian legal system- A short overview’ (2011) <http://ssrn.com/abstract=2197914> accessed  20 August 2013] 


5.6.5  Far-right ideology and ‘race motivated violence’ 
In addition to ‘racially motivated discrimination’, ‘racially motivated violence’ is an issue that demands attention in order to assess the overall depiction of the situation in this context.  What is more, anti-Roma sentiment and violence is an ongoing and recurring problem; and far-right ideology based organisations/groups play a key role in this type of violence.  For example, the Jobbik party which currently holds 20 percent vote in the Hungarian Parliament compared to the 16 percent vote from the previous election outcome and 3 out of 21 seats in the EP from Hungary is intimately connected with the paramilitary far-right organisation Hungarian Guard.  Jobbik was formed in 2002 as a youth movement, which became a party in 2003.  Although the Hungarian Guard was outlawed in 2009, it resurfaced a year later with a ‘new’ identity.  There have been several violent incidents with racist characteristics including several killings of Roma throughout Hungary during 2008-2009 and it was at the beginning of 2011 that the frequency and intensity of paramilitary attacks on Roma communities intensified.  In the first half of 2011 alone, there were fourteen cases of hate crimes, in contrast to the whole of 2010, when there were eleven cases of violence against Roma communities.  In April 2011, in Hejőszalonta, members of these two parties initiated a campaign against ‘gypsy crime,’ following the alleged murder of a local woman by a Roma man.  The campaign literally turned neighbours against each other, and the previously tolerated Roma community found itself targeted and harassed on a daily basis by non-Roma ‘Hungarian locals’.[footnoteRef:680] In 2012 in Debrecen, despite a police presence the right wing parties threw stones at Roma houses.[footnoteRef:681]  In Gyongyospata, there have been 61 attacks on the Roma community between 2008 and 2012.[footnoteRef:682]  In February 2011, the far-right news channel Barikad TV aired an investigative video report linking a local’s suicide with the so called ‘Gypsy terror’,[footnoteRef:683] which was again exploited by these parties to invoke panic and terror in the village; and later allegations against the Roma were proved unfounded.[footnoteRef:684] The far-right vigilantes[footnoteRef:685] handcuffed and handed in the presumed Roma perpetrators to the local police and continued to harass and intimidate Roma which resulted in a conflict between them.  Due to Hungarian Government’s lack of intervention, eventually the Red Cross intervened and moved the Roma community to a safer location.  It can be argued that all these are signs of ‘mutual distrust’ between the Roma and non-Roma communities, which can be argued to be evident in the case of killing of a non-Roma by group of Roma in Olaszliszka.[footnoteRef:686]  However, the frequency of everyday incidents of violence, harassment, intimidation and discrimination of the Roma is noticeable from the above and also in media statements.  For example, ‘The Guardian’ in 2012 notes that Roma are the ‘prime targets for right-wing hate and more general discrimination’.  The COE reports that uniformed patrols of the ‘Civil Guard Association for a Better Future’ were ‘intimidating Roma inhabitants’ in Hajduhadház and Gyöngyöspata in 2011 carrying torches, whips and axes; which was stopped under the issuance of a police order.  Nevertheless, critics have observed that there is a lack of procedure and guidelines on how to deal with hate crimes, which will continue to lead to problems of implementation of any relevant legislation in practice.  Additionally, there have been cases where police and prosecutors did not consider or identify race as a motivation and therefore failed to apply the relevant legal provisions.  In this respect, the lack of reference in the Criminal Code to offences based on ‘race motivation’ has already been noted above.  In January 2011, the Ministry of the Interior began working on a ‘protocol for police work on hate crimes’.  Despite numerous promises by the Government, the investigation methodology continued to lack elaboration.[footnoteRef:687] [680:  M Mireanu, ‘Spectacle of Security in the Case of Hungarian Far-Right Paramilitary Groups’ [2013] Department of International Studies Central European University, Budapest, Hungary  <http://www.criticatac.ro/lefteast/the-spectacle-of-security-in-the-case-of-hungarian-far-right-paramilitary-groups/> accessed 23 May 2013]  [681:  ‘On the street with Hungary’s far-right’ (Channel4 News, 2013) <http://www.channel4.com/news/hungary-jobbik-far-right-militias-jewish-congress> accessed 5 September 2013]  [682:  ‘Attacks against the Roma in Hungary: January 2008-September 2012’ <http://www.errc.org/cms/upload/file/attacks-list-in-hungary.pdf> accessed 30 September 2013]  [683:  )  ‘Gypsy Terror—Heves County on the brink of civil war’ - ‘Cigányterror”—Heves megye a polgárháború szélén áll’ Barikad TV <http://www.youtube.com/watch?v=zc-YJww4huM> accessed 29 December 2012]  [684:  ‘On the street with Hungary’s far-right’ (Channel4 News, 2013) <http://www.channel4.com/news/hungary-jobbik-far-right-militias-jewish-congress> accessed 5 September 2013]  [685:  The term ‘vigilantes’ generally refers to individuals or groups of citizens who take law enforcement into their own hands, so to speak, as a result of a perceived lack of police efficiency.    Johnston defines six attributes of vigilantism: It is premeditated, voluntary, a form of autonomous citizenship, uses force, arises when the established order is perceived to be under threat, and offers to provide security- L Johnston, ‘What is Vigilantism?’ (Spring 1996) 36(2) British Journal of Criminology  220–236]  [686:  ‘Olasziszka (Hungary) murder: Final verdict <http://hungarianspectrum.wordpress.com/2009/11/13/ olaszliszka-hungary-murder-final-verdict/> accessed 19 July 2013]  [687:  Immigration and Refugee Board of Canada, Hungary: Treatment of Roma and state protection efforts (2009-June 2012) (16 July 2012) < http://www.refworld.org/docid/503600142bd.html> accessed 23 May 2013] 


5.6.5.1  The underlying reasons  
Some would argue that the reason behind the far-right hate crimes or speech is a combination of how the Government responds to it, how other political parties in the system respond and how the media deals with immigration.  In terms of motives across Europe it often comes to a perceived threat to national identity and lifestyles and not so much about jobs, housing and economic crisis.  This is more like a diffused sense of threat to the ways society itself is somehow challenged.[footnoteRef:688]  Therefore, it can be categorised as a ‘complex phenomenon’.  It can also be argued that the anti-EU view of these far-right organisations is seen as losing the ‘sense of identity and power’.  However, one need to question if any of these arguments justifies the 2010 election campaign by far-right groups portraying the Roma and bankers as insects.  Thus, ‘European politicians should press the Orbán Government to curb radical-right elements in Hungary.’[footnoteRef:689] It is common to hear even educated people make racist slurs against Roma, often to the general approval of their peers.  Some do not make a stand against these slurs due to peer pressure.  Experts suggest that the former Soviet bloc did not go through the social revolutions of the 1960s that changed attitudes towards minorities in the West and made racism socially unacceptable.[footnoteRef:690]  [688:   M Goodwin, Associate Professor of Politics, Nottingham University - interview with Channel4 news, ‘On the street with Hungary’s far-right’ (23 May 2013) <http://www.channel4.com/news/hungary-jobbik-far-right-militias-jewish-congress> accessed 5 September 2013]  [689: K Eddy, ‘Concern at rise of Hungarian far right By in Budapest’ (2012)  <http://www.ft.com/cms/s/0/1077369e-3b0c-11e2-b111-00144feabdc0.html>  accessed 23 may 2013]  [690:  ‘Roma in Hungary, A terrible waste of human potential’ (The Economist, 7 August 2013) <www.economist.com/blogs/easternapproaches/2013/08/roma-hungary/print> accessed 30 august 2013] 


5.6.5.2  The effect of far-right ideology on segregation 
All these clearly contribute to the growing physical segregation that has reached the point where Hungary’s Roma and non-Roma peoples no longer mix.  This is now more so than in the past.  In a study conducted in inter-ethnic relations, the percentage of the Roma students accepting non-Roma in terms of classmate, neighbour, friend, spouse, sitting next to them in the class, inviting them to visit their homes is on average 78 percent compared to non-Roma accepting Roma in the same context is on average 32 percent.[footnoteRef:691]  The result of another survey indicated that around two-thirds of the respondents to the survey would not allow their children to befriend a Roma child.[footnoteRef:692] ‘Legislation alone is not enough.  There have been cases when even though local authorities are trying to put Roma children with non-Roma children, they are facing obstacles from non - Roma parents not wanting  their children to be with Roma children’.[footnoteRef:693] At the same time, Roma communities are often fragmented, with no recognisable leaders to negotiate with outside authorities.[footnoteRef:694] It could be concluded that both Roma and non-Roma need to be cautious not to be provoked by the propaganda of the far-right organisations, [691:  G Kezdi and E Suranyi, ‘A successful school integration program, Roma education Fund’, working paper no.  2, 2005-2007 <http://www.romaeducationfund.hu/news/ref/news-and-events/successful-school-integration-program> accessed 28 July 2014]  [692:  ‘International “radicalism index” puts Hungary fifth of 33 countries; belief in genetic roots of Roma crime widespread’ (Politocs.hu, 2011) http://www.politics.hu/20111205/international-radicalism-index-puts-hungary-fifth-of-33-countries-belief-in-genetic-roots-of-roma-crime-widespread/ accessed 12 March 2016]  [693:  This statement was delivered by ERRC Executive Director Dezideriu Gergely at the session on ‘The role of the European Parliament in monitoring the EU Framework and ensuring a role for Roma in the creation, implementation and evaluation of national Roma strategies’ in November 2011 at the conference in Budapest on “National Roma Strategies: Ensuring a Comprehensive and Effective European Approach.” ]  [694:  ‘Roma in Hungary, A terrible waste of human potential’ (The Economist, 7 August 2013) <www.economist.com/blogs/easternapproaches/2013/08/roma-hungary/print> accessed 30 august 2013] 

“If the children would be playing together, sitting in the same class; then they would get to know each other and later on they could work together and trust each other.    But if they are completely separated, then we are sowing seeds of distrust and fear which would be played on by fascist or Nazi ideologies and basically we are creating a divided country for a possible civil war”.[footnoteRef:695] [695:  Quotation from the expert interview in Hungary in 2013] 



5.6.5.3  EU values, racism and xenophobia
All forms and indications of racism and xenophobia opposes the values upon which the EU is founded.  The Lisbon Treaty provides that the Union shall strive to ensure a high level of measures to prevent and combat crime, racism and xenophobia.  Hence, the Council Framework Decision 2008/913/JHA on combating certain forms and expressions of racism and xenophobia by means of Criminal Law (hereinafter ‘the Framework Decision’) was adopted unanimously on 28 November 2008, after seven years of negotiations.[footnoteRef:696]  The reason behind these negotiations was mainly due to the disparity of the MS’s legal systems and traditions with regards to protection of the right to freedom of expression and its limits.  Despite this, there was enough common ground to define a Union-wide Criminal Law approach to the phenomenon of racism and xenophobia in order to ensure that the same behaviour constitutes an offence in all MS and that effective, proportionate and persuasive penalties are provided for natural and legal persons who are liable for such offences.  Therefore, it embodies ‘the vital importance of combating racial discrimination in all its forms and manifestations’, as underlined by the ECtHR.  The ECtHR has upheld that it may be necessary in ‘democratic societies to sanction or even prevent all forms of expression which spread, incite, promote or justify hatred based on intolerance’.[footnoteRef:697] With regard to ‘hate crime’, MS must ensure that racist and xenophobic motivation is considered as an aggravating circumstance, or alternatively that such motivation may be taken into account by the courts in determining the applicable penalties.[footnoteRef:698]  There have been a few cases in the ECtHR on the ground of Freedom of Expression including Vona v Hungary 2013 where the Court decided paramilitary marches had an intimidating effect on the Roma minority and had gone beyond the mere expression of a disturbing or offensive idea, which is protected under the Convention.[footnoteRef:699]  The European Commission will also pursue in bilateral dialogues with the EU MS during 2014 with a view to ensuring full and correct transposition of the Framework Decision, giving due consideration to the Charter of Fundamental Rights and, in particular, to Freedom of Expression and Association.[footnoteRef:700] However, in 2011, ECRI observed that despite the efforts made to enact legislation in order to better the protection against racist expression, its recommendation of ‘targeted measures’ has not yet been implemented.  It must be noted that hate speech can also spill over into the realm of education by inciting cultural division and segregation.  Unless the situation changes, most hate speech will continue to be unpunishable under Hungarian law and its targets will continue to lack adequate legal protection against incitement to hatred.[footnoteRef:701] In addition, the COE Committee of Ministers Resolution Res (97)10 invited the Hungarian Government to continue the dialogue in progress with the Advisory Committee; and to keep the Advisory Committee regularly informed of the measures it has taken in response to the conclusions and recommendations”.[footnoteRef:702] Moreover, the Framework Convention for the Protection of National Minorities (FCNM) under the auspices of the COE provides for a monitoring system to evaluate how the treaty is implemented in State Parties.  An advisory Committee also adopts recommendations to improve the protection provided for the Roma.  Similarly, European Commission against Racism and Intolerance (ECRI) provides the MS with concrete and practical advice on how to tackle problems of racism and intolerance in their country.  It is notable that Hungary was one of the first signatories of the FCNM of the COE and submitted two reports to the COE in 1999 and 2004, with regard to the legislative measures taken to give effect to the principles in FCNM.[footnoteRef:703] Despite the dialogues between Hungary and the COE, it can be argued that Hungary leans more in the direction of the EU, which is evident through its adoption of the NRIS and independent equality body under the umbrella of ‘the Framework’, which was adopted by the European Commission.  However, Hungary’s general posture towards the EU under the FIDESZ Government[footnoteRef:704] on various issues raises questions as to Hungary’s intention to follow the EU in the area of legal and policy matters including the area of Roma integration.  It is notable that there are some overlaps between the EU and COE frameworks, since they are the products of the same idea including democracy, human rights and rule of law.  This may result in efficient cooperation between their instruments, which would complement each other in pursuing the same goals.  On the other hand, it can also become tricky during EU’s policy and legal instrument building process which is based on the COE standards.[footnoteRef:705] Despite the COE having sophisticated monitoring machinery, the EU may face issues that are not covered by these machineries.  In this case, the MS of the COE may have to rely on expertise such as the Commissioner for Human Rights.[footnoteRef:706]  It must also be noted that the Governments signatory of the ECHR are the members of COE and the ECHR takes into account the aims of the COE in pursuing the realisation and maintenance of human Rights and Fundamental Freedoms.[footnoteRef:707]  [696:  OJ L 328/55 of 6 December 2008]  [697:  Jersild v Denmark  (1994) ECtHR , Erbakan v Turkey (2006) ECtHR.    See also the
judgment of  Vona v Hungary (2013) ECtHR specifically on freedom of assembly and association]  [698:  Brussels, COM(2014) 27 final, Report from the Commission to the European Parliament and the Council on the implementation of Council Framework Decision 2008/913/JHA on combating certain forms and expressions of racism and xenophobia by means of criminal law]  [699:  ‘Hate speech- European Court of Human rights Factsheet July 2013’ <www.echr.coe.int/Documents/FS_Hate_speech_ENG.pdf> accessed 20 June 2014]  [700:  Ref.    Article 10 of Protocol No 36 of the Treaty of Lisbon.    Infringement procedures for Framework
Decisions are not possible before 1 December 2014.]  [701: Council of Europe, ECRI, Country Monitoring Work , ECRI conclusions on the implementation of the recommendations in respect of Hungary subject to interim follow-up, CRI(2012)8, Adopted 8 December 2011 <available at http://www.coe.int/t/dghl/monitoring/ecri/activities/countrybycountry_en.asp> accessed 2 December 2013]  [702:  Council of Europe, Committee of Ministers, Resolution CM/ResCMN(2011)13  on the implementation of the Framework Convention for the Protection of National Minorities  by Hungary <https://wcd.coe.int/ViewDoc.jsp?id=1812597&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383> accessed 2 December 2012]  [703:  Third report of the Republic of Hungary on the implementation of the FCNM of the COE (2009) 3 <http://www.coe.int/t/dghl/monitoring/minorities/3_FCNMdocs/PDF_3rd_SR_Hungary_en.pdf > accessed 20 March 2013]  [704:  K Verseck, ‘Hungary’s Orban likes to dislike EU’  (2014) < http://www.dw.com/en/hungarys-orban-likes-to-dislike-brussels/a-17587537> accessed 12 April 2016 ]  [705:  Council of Europe, Memorandum of understanding between the Council of Europe and the European Union (2016, 1-8)]  [706:  Council of Europe – European Union: A sole ambition of the European continent, Report by Jean-Claude Juncker,  6  <http://www.coe.int/t/der/docs/RapJuncker_E.pdf > accessed 12 April 2016]  [707:  European Convention on Human Rights <http://www.echr.coe.int/Documents/Convention_ENG.pdf >accessed 12 April 2016] 


5.6.5.4  The dialogue  
The social and economic integration of Roma is a dual process requiring both the majority and Roma community to adjust their mindset.[footnoteRef:708] Throughout the years, the social exclusion of Roma has resulted in the perpetualisation of mutual distrust, aggression and prejudice and a declining feeling of security.  It could be argued that this is a barrier to co-existence in the 21st century contrary to today’s social and economic growth, which clearly needs to be addressed.  It is possible to say that the media could play a unique role in the process through promoting a dialogue between communities.  Some of the initiatives include The Act of Radio and Television Broadcasting 1996, which imposes an obligation on the public media to present and broadcast minority life and culture.[footnoteRef:709] According to Article 6 of the Audiovisual Media Services Directive, the MS shall ensure that linear, non-linear, television, and other audio-visual media services do not contain any incitement to hatred based on race, sex, religion or nationality amongst others.  With reference to media services and to printed and online press products, the Press Freedom Act prohibits the publication of media content that ‘incites hatred against any nation, community, national, ethnic, linguistic or other minority or any majority as well as any church or religious group’.  Programmes such as “The Gypsy Question”, aired by Story TV on 26 January 2009, was found to be in violation of the Media Act due to degrading and stereotypical comments about Roma made by the host.[footnoteRef:710]  To the contrary, some attempts of societal dialogue can be seen in the Népszava daily newspaper which carries a crossed-out swastika on the front page as a protest against neo-fascism until the situation in Hungary improves in this respect.    Additionally, the Index daily electronic newspaper launched an initiative on 31 August 2009 to publish reports to counter popular misconceptions regarding Roma.[footnoteRef:711]  [708:  133 COM(2010) 5]  [709:  COE  Third periodical report in 2005 in accordance with Article 15 of the Charter,  European Charter on regional or minority languages]  [710:  ‘Hamvas versus Roma: National Radio and Television Board Ruled against the Media Figure’-‘Havas kontra cigányok: elmarasztalta az ORTT a tévést’ (26 June 2009) <http://portal.cpress.hu/200906265067/belfold/havas-kontra-ciganyok-elmarasztalta-az-ortt-a-tevest.html>.accessed 20 May 2012]  [711:  ‘Who is Roma?’-‘Ki a cigány?’ (Index, 31 August 2009) <http://index.hu/belfold/2009/08/31/ki_a_cigany/>; ‘Is criminality really in the blood of the Roma?- ‘A bűnözés a cigányok vérében van?’ (Index, 9 September 2009) <http://index.hu/belfold/2009/09/09/tenyek_es_tevhitek_a_bunozes_a_ciganyok_vereben_van/>; ‘Do All Roma Live on Social Aid? ‘-‘Segélyből él az összes cigány?’ (Index, 2 September 2009) <http://index.hu/belfold/2009/09/02/tamogatas_fejlesztesek_cigany/>.accessed 4 June 2014] 

Although positive measures that are to protect Roma rights are highly unpopular amongst the non-Roma population,[footnoteRef:712] considering the rational calculation of cost-benefit of integration; it can be argued that immediate ‘affirmative action’ is required if Hungary’s Roma are to be (re)integrated politically, economically and socially.  Thus, the significance of this type of dialogue’ cannot be emphasised enough in this context as stated by experts, [712:  Directorate-General for Internal Policies, Measure to promote the situation of Roma EU citizens in the European Union Study (European Parliament, 2011) 61-63, 198] 

“I think this is the biggest failure of our policies even if we are doing it with good intentions, they fail to make people understand.  Affirmative action is very much refused….. because people don’t understand that mistakes were made in the past which has to be corrected now in the present.  Of course, on the cost of the present and benefiting the future ones.  And I think that people just don’t understand that now you have to make certain sacrifices to counterbalance these injustices.  So I think one of the future keys to success is inter-cultural dialogues between different communities.”[footnoteRef:713] [713:  Quotation from the expert interview in Hungary in 2013] 






5.7  Conclusion
To summarise, the latent factors that have contributed to the tensions between the non-Roma majority and the Roma minority, and consequent growing discrimination in various areas including access to mainstream public education system and labor market are: anti-Roma public and political discourse, activities of the far-right organisations, insufficiently vigorous response to hate crimes by the authorities, lack of Roma integration and public-security concerns amongst the population in general.[footnoteRef:714]  A consensus of the State actors and decision makers, and communal dialogue is crucial for this environment to change to betterment as evident in the success story in Hodmezovasarhely.  If the Roma are ever to acquire a quality education and the skills necessary to lift themselves out of poverty and break existing stereotypes, it is imperative that they have equal access to mainstream schools with quality education and also the labour market in direct proportion to their numbers.[footnoteRef:715] The question that remains whether the political party(s) will take any such steps towards resolving this highly controversial issue of ‘affirmative action’ and the ‘dialogue’, which may prove to be detrimental in terms of the number of majority non-Roma  voters. [714:  OSCE and ODIHR, Addressing violence, promoting integration field assessment of violent incidents  against Roma in Hungary- Key Developments, Findings and Recommendations , June-July 2009  (Warsaw, 15 June 2011)]  [715:  Extracted from the expert interview in Hungary 2013
] 

In the context of applicability of the EU law, it can be argued that Hungary’s minority rights’ instruments tend to impose ‘soft law’ rather than treaty commitments in the context of the EU.  The COE inclines to rely on reporting by the contracting states on periodic monitoring by international mechanisms rather than on judicial enforcement.  On the other hand, there has been wide ranging anti-discrimination legislation enacted by Hungary either as a part of the accession process to the EU or part of the post-accession commitments.  The legislation is beginning to challenge in a very restricted pace the discriminatory practices by education authorities, employers and various service providers.  Litigation before domestic courts and tribunals would have a far more effective impact than the indirect and impalpable pressure from the non-judicial international organisations.  Litigation also has the advantage of empowering the Roma by setting precedents for those who are likely to infringe the rights of the Roma.[footnoteRef:716]  Countries in the CEE such as Hungary must be able to deliver on their promises to the EU with rule of law and the protection and empowerment of minorities especially the Roma, who are the largest and most disadvantaged minority.  Otherwise, unfulfilled expectation will result in the loss of the State’s legitimacy and the legitimacy of the EU.  Expectation from the EU from the South-East of Eastern Europe is relatively lower than the North-West.   The countries in the North-Western part must be able to experience growth at a rate that is high enough to fulfill the EU’s mandate.  Hungary as part of this region must impose not just tangible improvements but also has to narrow its gap with the West with regard to ‘conditionality’.[footnoteRef:717]  In the process, Hungary also needs to consider the noted-above issues while implementing relevant legislation and policy which will contribute in checking the economic injustice against Roma minority who needs to be protected by the State and have the opportunity to pursue meaningful education and employment. [716:  I Pogány, ‘Minority Rights and the Roma of Central and Eastern Europe’ [2006] 6(1)Human Rights Law Review,  1]  [717:  Janos, Andrew C, From Eastern Empire to Western Hegemony: East Central Europe Under Two International Regimes, East European Politics & Societies, 2001, Volume 15, Issue 2, pp.    221 - 249] 



Chapter 6 - Data analysis – ‘Roma integration’ in the context of accessing main stream education and employment in Hungary


6.1  Introduction
	
The aim of this chapter is to critically examine the law and policy developments on integration of Roma in Hungary, which is primarily based on the findings that are obtained from the expert interviews in the area.  There are many ways in which a research question could be pursued from a methodological and data analysis perspective and hence there is no ‘best’ approach.[footnoteRef:718]  It can be argued that this is due to the nature of the research area, the aim of the examination, the method of data analysis that is rooted in the nature of data and the insight of the researcher that is gained throughout the research process.  Furthermore, there is no standard way of analysing the data.[footnoteRef:719]  In this chapter ‘Thematic Analysis’ approach has been chosen for the purpose of data analysis while pursuing the findings.[footnoteRef:720]  The findings of the analysis will contribute in identifying the causal factors that will be of significance in the area of law and policy enforcement on the ground, under the auspices of the RED.  The chapter will also highlight the relevant secondary sources, which will add value to the outcome of the concluding chapter aiming to suggest solutions (both legal and non-legal) in the light of the research question. [718:  O Outhowaite, R Black and A Laycock, ‘The Pursuit of Grounded Theory in Agricultural and Environmental Regulation: A Suggested Approach to Empirical Legal Study in Biosecurity’ (2007) 29 (4) Law & Policy 493–528 <http://onlinelibrary.wiley.com/doi/10.1111/j.1467-9930.2007.00264.x/pdf> Accessed 5 November 2014]  [719:  A W Bentzon, A Hellum, J Welshman Ncube and T Agersnap, Pursuing Grounded Theory in Law (Tano Aschehoug AS, Norway, 1998) 237]  [720:  Boyatzis  (1998) suggested that thematic analysis is a process of "encoding qualitative information". Thus the researcher develops ‘code’, words or phrases that serve as labels for sections of data.  These codes can come in many forms depending on the methodology and research questions. He explains, “This may be a list of themes, a complex model with themes, indicators, and qualifications that are causally related; or something in between these two forms”- Thematic analysis <http://isites.harvard.edu/icb/icb.do?keyword=qualitative&pageid=icb.page340897> accessed 15 January 2016 ] 


6.2  Summary of the methodology used[footnoteRef:721] [721:  Please refer to Chapter 2 for details] 


The research has benefited from the use of ‘Grounded theory’ with ‘Inductive approach’ as mentioned in Chapter 2.[footnoteRef:722]  Qualitative data has been gathered through semi-structured in-depth interviews based on an explanatory case study taking into account relevant ethical issues.[footnoteRef:723]  Although Glaser and Strauss jointly devised the ‘Thematic analysis’ approach, they soon divided and developed different emphases in their approaches to data analysis.  Glaser opposes ‘fracturing’[footnoteRef:724] the data through the various stages of coding and prefers constant comparison of incident to incident, and incidents leading to emerging concept(s), which would develop to new theoretical explanations.  Glaser also uses open coding of words, lines, sections word by word to define the themes and categories that fit the data followed by emerging answers.[footnoteRef:725]  The purpose of this type of coding is to open inquiry or identify a pattern over a wide area.  However, interpretations, further questions, and even possible answers may seem to appear while coding.[footnoteRef:726]  He also groups emerging themes that are derived from the empirical data, which are then combined with a review of relevant literature which would enable the constant comparative process of indicators to concepts or topics.  He views ‘Grounded theory’ and the management of data from field research as a process of generating connections, ideas and explaining them theoretically.[footnoteRef:727]  Furthermore, the inductive approach allows to ‘ground’ these emerging themes to the data from which they are deduced and to develop a theory.[footnoteRef:728]  Glaser also suggests adding an abstract layer of conceptualisation, which should assist distancing the researcher from the data and see the pattern more clearly.  According to him, the processes which help ‘theoretical sensitivity’ to occur are: theoretical sampling (ongoing collection, coding and analysing data),  memoing (the development of theoretical and conceptual links and their relationships within the empirical data), saturation (no new information is emerging); and substantive coding (consolidate the theory emerging from the data which will form the final written version).[footnoteRef:729]  Since the empirical study follows the same pattern, Glaser’s approach is well suited for the purpose of analysing the data.  The analysed data will also contribute in addressing the research question and building a relationship with the theoretical framework of the research.  However, one of the criticisms of his approach is that it advised the researcher to limit the prior reading before the exploration of the grounded theory because ‘there is always something new to discover’.  This has been challenged by Schreiber, who argues the significance of a literature review in order to guard against potential biases that could be a threat to the depth of the study.[footnoteRef:730] [722:  It involves deriving theory from data that is systematically gathered and analysed.   Therefore, data collection, analysis and eventual theory stand in close relationship to one another.   Fr further details, please refer to Chapter 2, section 2.11.1]  [723:  Please refer to Chapter 2, section 2.14.1.2 for details]  [724:  Three levels of data fracturing – words, lines and paragraphs - C Grbich,  An Introduction- Qualitative data analysis (Sage Publications 2007) 72  ]  [725:  C Gbrich, Grounded theory, Qualitative data analysis - an introduction  (Sage Publications 2007)]  [726:  B L Berg, Qualitative Research methods for the Social Sciences (Pearson Publications 2007)]  [727:  C Gbrich, Grounded theory, Qualitative data analysis - an introduction  (Sage Publications 2007)]  [728:  B L Berg, Qualitative Research methods for the Social Sciences (Pearson Publications 2007)]  [729:  C Gbrich, Grounded theory, Qualitative data analysis - an introduction  (Sage Publications 2007)
]  [730:  M E Hussein, S Hirst, V Salyers and J Osuji, ‘Using Grounded theory as a method of Inquiry: Advantages and Disadvantages’ (2014) 19 The Qualitative Report 6 <http://www.nova.edu/ssss/QR/QR19/el-hussein13.pdf> accessed 25 January 2016  ] 



6.3  The data set

Tables (Table 10 and Table 11) have been drawn up based on the expertise of the participants and the main issues from which the interview questions have emerged.  Additionally, participants were coded and categorised in order to maintain their anonymity, while taking into account the issue of vulnerability which has been mentioned in Chapter 2 section 2.14.1.2.  It is notable that the number of experts in each category varied since they responded to the same/ similar questions from different perspectives.  Therefore, the questions asked to each expert category were more or less consistent, although there is some overlapping between the areas of expertise.  For example, expert category of ‘Poli-Minority’ consists of experts in the area of both ‘Politics and Minority issues’. 







6.4  Categorising the interview participants

Table 10 – Area of expertise of the interview participants 

	Expert participant code
	Area of Expertise 

	Participant A
	Expert in the area of litigation, legal research and advocacy in Hungary, which involves combating discrimination against Roma and human rights abuses of Roma.

	Participant B
	Expert in the area of law, nationalism, European Union Agency for Fundamental Rights (FRA), research projects commissioned by the EP, the COE, anti-discrimination training programs, data protection and ethnicity.

	Participant C
	Expert in the area of pedagogy, building the relationship and supporting various strategic decisions in the area of Roma education.  Also fundraising in order to provide financial and professional assistance to those working in the field of Roma education.

	Participant D
	Expert in the area of pedagogy, litigation and monitoring of segregation of Roma children in schools by the school maintainers.  The primary goal is to reach an agreement, otherwise initiate litigation.  Also organises and promotes ‘best practices’ and ‘education camps’ for Roma children.

	Participant E
	Expert in the area of litigation and advocacy in Hungary, which involves combating discrimination against Roma and human rights abuses of Roma litigation with courts, legal research and advocacy.

	Participant F
	Expert in the area of litigation and advocacy in Hungary, which involves combating discrimination against Roma and human rights abuses of Roma litigation with courts and legal advocacy.  The three strategic areas that have been covered in the recent years are public work, access to employment and hate speech and hate crimes in general.

	Participant G
	Expert in political science and mobilisation of Roma, which includes policy making and advising the DRI as well as the Commission of the EU.  Additionally, teaching and mentoring Roma students in various settings.   

	Participant H
	Expert in minority issues, International and European Law and ethno-politics.  Researcher in the area of Hungarian Presidency of the council of the EU and European Centre for Minority Issues (ECMI).

	Participant I
	Expert in the area of law, politics, Minorities Ombudsman, European Commission against Racism and Intolerance (ECRI); was also involved in the creation of minority protection law in 1993 and took part during the negotiations with the Hungarian Government in this context.   

	Participant J
	Expert in political psychology and political risk with a particular interest in the issue of far-right radicals in Hungary, minority related research/projects and prejudices against Roma.  Moreover, contributed to write the material policy paper with recommendations on the field of Roma education, employment and integration.

	Participant K
	Expert in the area of sociology and pedagogy.  Led various social work, field work, programmes on the ground (including district VIII, Budapest) combating discrimination against the Roma.

	Participant L
	Expert in the area of law and independent quasi-judicial body for equality, resulting from the creation of the RED.  It carries out various projects funded by the EU to identify the mechanism of hidden discrimination and promote awareness of anti-discrimination law; organise workshops with employers and other institutions.   

	Participant M
	Expert in the area of minority rights and advocacy, particularly in the area of European Roma Policy collaborating with civil society organisations and monitoring the progress of law and policy implementation.

	Participant N
	Expert in the area of United Nations Charter (Human Rights) played a role in establishing the EU framework for National Roma Integration Strategies (NRIS) as a team member at the relevant Hungarian Ministerial departments.  Was also in charge of few key priorities under the EU presidency of Hungary which involved mediations between countries, and in the working group meetings of the EPSCO (Employment, Social Policy, Health and Consumer Affairs Council configurations).

	Participant O
	Expert in the relevant Ministry in Hungary with experience as a consultant of International Affairs, specifically Roma affairs.  Also involved with issues concerning the European Framework for National Roma Integration Strategies, a member of the ad hoc group of expertise in the COE, which involves taking part in the plenary sessions where a broad range of issues are raised.    

	Participant P
	Expert rapporteur in the relevant Ministry in Hungary, working on educational programmes funded by the EU as well as domestic funds.   


	Participant Q
	Expert in the area of education and social services with disadvantaged children and families on the ground, who mostly are Roma in a disadvantaged micro-region in Hungary.  The expert tries to portray these children’s potential and talent in the hope of eliminating stereotypes and rejection of Roma amongst the majority.  Also helps the children in deep poverty with study support and community development.

	Participant R
	Expert in the area of litigation and quasi-judicial Equality body which involves primarily dealing with individual cases concerning investigation whether the principle of equal treatment has been violated or not.






Table 11 – Categories of the interview participants based on their expertise

	Expert Categories
	Expert Code
	 Expertise (key words) 

	Ltg-Advo
	A, E, F
	Civil society, legal research, litigation and advocacy.

	Poli-Minority
	B, G, H, J
	Law, political science, nationalism, minority issues, right wing radicals and political risk.

	Peda-Socio
	C, D, K, Q
	Pedagogy, sociology. 

	EU-frmwrk
	M, N, I
	EU framework for National Roma Integration Strategies, monitoring law and policy implementation.

	Gov-Hun
	O, P
	Relevant Government ministry(s) in Hungary.

	Eql-Bd
	L, R
	Quasi-judicial Equality body, litigation, anti-discrimination awareness.




6.5  Preliminary data analysis

The initial stage involved preliminary data analysis which has been an ongoing process during the data collection.  It involved a simple process of checking and tracking the data collected to see what is coming out of them.  It also identifies areas which need to be actively questioned and followed up.  The process also engages text, especially where existing documentation and its critiquing is concerned.  Nevertheless, the primary aim is to gain a deeper understanding of the values and meanings which lie in the research question;[footnoteRef:731] therefore, interpretation becomes important.  The previous chapters partly reflect this process of engagement and critique the data collection process in Hungary, which has facilitated in highlighting the emerging factors.  Furthermore, it allowed relevant data to be identified and provided directions in seeking or clarifying data. [731:  C Gbrich, General approaches to Designing and analysing data, Qualitative data analysis- an introduction (Sage Publications 2007)] 



6.6  Stages in ‘Thematic analysis’

Once the preliminary data analysis had been completed, it was fairly clear what the database contains in terms of issues or themes that are recurring.  The process of reducing data involved a conceptual mapping which provides a simpler, more flexible picture of the issues emerging from the responses[footnoteRef:732] on similar questions or topics.  The following stages have been followed during the ‘Thematic analysis’ of the interview responses: [732:  ibid, 2007
] 

· Identify the topics (T) from similar sections/questions and respective answers.   Therefore, each topic may consist of several questions and answers covering the same issue,
· Analyse the response under each topic (T) and hence identify ‘Themes’ that are recurring, which have also been compared between each expert categories mentioned in ‘Table 11’ to ensure consistency.  Nevertheless, flexibility has been allowed considering the nature of semi-structured interview, and 
· Under each ‘Theme’, identify ‘sub-themes’ which are extracted or quoted from the response of expert participants.   




6.6.1 Thematic Analysis

Table 12 - The ‘Themes’ under the auspices of the ‘Topics (T)’ that have emerged from the interview response
	Topics
	T1-Accessibility of Justice System by Roma
	T2-Role of Roma MSG
	T3-EU Framework of National Roma Integration Strategies & Hungarian National Social Inclusion Strategy
	T4-Amended Ombudsman System
	T5-Effectiveness of Equal Treatment Authority

	Theme-1
	Awareness of Roma of Justice System/law
	Role in community/ dispute resolution
	Benefits
	Effectiveness of previous system
	 Benefits


	Theme - 2
	Practical/ technical difficulties
	Limitations
	Limitations
	Effectiveness of amended system
	Limitations


	Theme - 3
	
	
	Domestic implementation and compliance
	
	

	Theme- 4
	
	
	Improved compliance with EU sanctions?
	
	

	Theme- 5
	
	
	Adequacy of EU monitoring
	
	









	Topics
	T6-Effectiveness of Equal Treatment Act 2003
	T7-Primary obstacles in implementing/complying with the RED at domestic level
	T8-Effect of far-right activities
	T9-Need for law/policy reform

	Theme- 1
	Benefits
	Resistance/unwillingness at domestic level
	Government response
	Roma targeted/non-legal measures

	Theme - 2
	Limitations/Amendments in 2011
	Role/activities of medias
	Supporter base
	Political will

	Theme - 3
	
	Lack of political will (local and/or national)
	Resistance/lea-ding voice from Roma
	Measures taken dealing with hate speech



6.6.2  The ‘Sub-themes’

These are extracted from the responses from all categories that are consolidated and summarised below, along with quotations of relevant statements which are of significance.  Those ‘sub-themes’ which are similar in content from all expert categories have also been highlighted in ‘Italics’, under each topic (T).  It should be noted that the quotations may contain some grammatical errors, which due to the fact that the participants’ (through interpreters in some cases) first language is not English.  Therefore, they are quoted as stated by the relevant participants. 

6.6.2.1  Accessibility of Justice System by Roma (T1)

6.6.2.1.1  Theme 1 - Awareness of Roma of Justice System/Law

There exists lack of awareness of law and their choices/rights to complain and hence the Roma accept the situation.  They do not recognise that the violation/abuse is wrong since they have faced the same so many times.  Their social, economic and territorial exclusion adds to this issue.

6.6.2.1.2  Theme 2 - Practical/technical difficulties

Accessing the Justice System is very difficult despite having the RED, Equality Body, civil courts especially for vulnerable people.  Access needs to be ascertained in all counties and not only Budapest, for example, employing lawyers with regional knowledge to go to municipalities to meet clients, invite Roma organisations/MSGs, showing best practices.  Existence of ‘fear of police’ (in case of a crime) is also of concern, since Roma complainants living in the same county have to face the consequences of reporting.  Sometimes complaints are ignored or dismissed (both in civil and criminal cases), there may be negligence by police resulting in denial to justice, and complaints are also affected by high level institutional racism.  In the context of ‘fear of police’, one expert stated:
 
“For example,...a case at the European Court of Human Rights....there was an excessive use of force against a Romani woman.  So this woman made a complaint against the police and the complaint was dismissed saying that there was no crime and the police intervention was necessary....   had to take the case to Strasbourg court because at the domestic level they just said there was no crime”.[footnoteRef:733] [733:  Quotation from the expert category of (Ltg-Advo)] 


Additionally, the reaction of Hungarian Justice System is outrageous; for example, they sentenced some Roma disproportionately for slightly damaging a car during the time of Roma killing.[footnoteRef:734]  Furthermore, despite the existence of legal aid from Ministry of Justice and Public Administration, it is inaccessible, insufficient, and legal aid lawyers are poorly motivated due to lack of appropriate remuneration.  Some NGOs provide legal advice to remote villages, individual litigation and advice via Skype by Pro-bono lawyers in Budapest which is open two times a week, hence very limited.  NGOs mostly cover strategic litigation having a wider impact on areas such as education; and cases are also taken by them before courts and Equality body.  Unless represented by NGOs or the victims have financial sources, the cases will come to an end; thus there is a need for a specific legal aid structure.  There exists ‘victimisation’ because Hungary is a feudalistic country, and nobody stands up for their rights.  Despite good EU law and new Labour law in 2012 (which reflects the RED), concern is ‘how they are applied in practice’. There have been some successful cases in Strasbourg and some agreements between disputing parties where possible, but in practice success is not visible.  It can be argued that translating headline successes to the everyday level is a challenge.    [734:  Extracted from the expert interview in Hungary in 2013] 



6.6.2.1.3  Reflection on T1

Similar questions on the topic were asked to expert categories ‘Eql-Bd’ and ‘Ltg-Adv’ due to their area of expertise.  The data collected is a combination of experiential and objective.   The participants were able to identify the causes of the effectiveness of law and policy, which were consistent in the context of Theme 1.  However, they responded from a slightly varied perspective on Theme 2, suggesting the positive effect of anti-discrimination institutions to some extent.  The interviews went smoothly due to the co-operation of the participants.  It is to note that both themes also emerged directly or indirectly during some other interviews.


6.6.2.2  Role of Roma Minority Self Governments (MSG) (T2)

6.6.2.2.1  Theme 1 - Role in community/dispute resolution

MSG is not incorporated in the local Government system.  However, schools were maintained by local Government until 2013, therefore usually the interest of MSG was the same as the local Government.  Additionally, NGOs contact Roma leaders/community formally/informally to gather initial information on the case to reach an amicable solution and to meet/Skype pro bono lawyers at local Roma MSG office or assist the victim to contact NGOs to get legal remedy.  Generally, there is trust between the community and MSG representatives.  Some local NGOs work on the key condition ‘no activities without real Roma participation’ and build bridges between the Mayor's office, Roma communities and schools.  Roma MSG sometimes works as a mediator between Roma communities and local authorities in National Public Work Scheme (NPWS), which involves activities such as street cleaning and cutting trees.  Nevertheless, Roma MSGs are not effectively independent since they depend on local Government in every way.  It is a common occurrence that the local Government takes financial revenge as a consequence of the Roma MSG trying to represent interests of the child.  In the area of public education, Roma MSGs do not have any role/involvement and there is no example of them maintaining their own educational institutions.   


6.6.2.2.2  Theme 2 - Limitations

Some experts stated that the MSG system is to protect, preserve and guarantee personal autonomy through very modest competencies/rights as a first step to be followed by real autonomy.  However, it is unable to fulfil its real task due to lack of funding, such as organising cultural events which is one of the main objectives of creating MSGs.  The funding has been further lowered to HUF 204,000 (£520) regardless of the number of minority members.  Hence, there seems to be quite a limited visible effect.  Finance is delegated to local municipalities where no normative rule is followed.  As a result, Roma representatives crony up with Mayors or decision making committee to obtain financing for their operation.  There is also a lack of legal definition for MSG membership affiliation criteria, resulting in members of majority and even anti-Roma parties running MSG.  Some experts stated that the MSG is a dysfunctional system; it has become an instrument of an oppressive Government and interface of Roma voters. “It is in the interest of the main stream parties to have shady characters who can be blackmailed and controlled by choosing presidents of Roma MSG with financial scandals, which contributes to the stereotypes by the majority”.[footnoteRef:735] One expert stated: [735:   Quotation from the expert category of (EU-frmwrk)] 


“The Hungarian Socialist Party (MSZP) built up an organisation called ‘Lungo Drom’ and Farkas Florian was the head ….And are somehow representing the FIDESZ and they are not representing the Roma minority……Another counter organisation is MCF and Kolompar Orban was the head of this organisation....Each of them has a criminal record…..because of financial mishandlings.…..all other minorities in Hungary have leaders who have university degree….there are several hundreds of young intelligent Roma with degrees, but the big parties like the MSZP and FIDESZ are choosing people ….who doesn’t even have a high school diploma ….they don’t have any real connection to the Roma community….It is exclusively the MSZP and the FIDESZ who makes the decision who is going to represent Roma minority....That way the political parties are basically humiliating the Roma community because…..then everybody is going to say that the Roma are criminals….ignorant…..   parties like MSZP and FIDESZ have sent letters to the local organisations where they name by name appointed that who should they vote for… So Roma representatives were not elected by Roma”.[footnoteRef:736]  [736:  Quotation from the expert category of (Peda-Socio)] 


Some added that none of the Government had the intention to develop it into a real autonomous body of Roma.  MSG was used as a political weapon in negotiating ethnic Hungarian minority rights in neighbouring states.  The main problem for Roma is not preservation of language/culture but integration in the society and MSG are not the answer to this issue.  One expert stated:

“At the very beginning everybody knew that this is not really autonomous system, it’s only semi-autonomous....The competencies are not much more than a simple association or a civil organisation....the intention was that it should be first step and step by step it should be broaden to a real autonomous institution….these steps have never happened……so it was simply an illusion to believe that the Hungarian society would accept such a system of autonomous communities.”[footnoteRef:737] [737:  Quotation from the expert category of (EU-frmwrk)] 


However, some suggested that potentials are there to make MSG a legitimate, strong body involving anti-discrimination consciousness-raising programmes, having competences in the area of social rights and distributing social services.   Unfortunately, it is not living up to the potential.  Therefore, some experts advocate abolishing the MSG since similar functions could be done by an independent NGO and it could be much more effective.

It should be noted that in the context of T1, issues such as lack competence, insufficient resources have also been highlighted in the secondary data (Chapter 4, section 4.4.2.1.1 and 4.4.2.1.2), which barely allows the MSGs to be fully utilised in the area of Roma integration.
6.6.2.2.3  Reflection on T2

Similar questions were asked on this topic to expert categories ‘EU-frmwrk’, ‘Ltg-Adv’, ‘Peda-Socio’ and ‘Poli-Minority’ due to their area of expertise.  The data collected is a combination of experiential and objective.  The participants had similar views about Theme 1.  Theme 2 had some common points such as insufficient competence and resources, dependence on local Government.  Other responses offered varying perspectives, especially ‘Peda-Socio’ category indicating that MSG is a ‘dysfunctional’ system, even within their current competence.  It does not add much value in the area of anti-discrimination or Roma integration and their functions could be undertaken by an NGO. It is important to note that both themes were sparingly and briefly mentioned during some other interviews.


6.6.2.3  EU Framework of National Roma Integration Strategies (The Framework) & Hungarian National Social Inclusion Strategy (T3)

6.6.2.3.1  Theme 1 - Benefits

There was a need for the EU Framework and Hungary promoted and produced a detailed, thought out strategy with lots of expertise and professional input but it is not binding on the MS.  Some agreed that it is a big step and good idea on paper, descriptive in terms of problems with a good overview of Roma, followed by various programmes including the Government’s insistence that NPWS contributed to the solution.  The EU strategy also pushed Roma issue to the EU agenda, although results are not visible yet, especially in the first year of strategy. However, the States had plenty of time to practice since the creation of DRI action plans in 2005. The NRIS targets socially disadvantaged and within this group prioritises the Roma.  Nevertheless, ‘minority’ is not allowed to be identified to the names in databases.  According to some experts this policy hinders the implementation of any Roma-targeted projects.

In the context of segregated education, there is an obligatory element of ‘pedagogical programme’ in order to change pedagogical culture of schools involving all parents by starting a dialogue.  This will be followed up later to see if the programs are carried out or not (The relevant participant was unable to provide a figure on the question on the current level/percentage of segregated education compared to 2003).[footnoteRef:738] Regarding ‘pedagogical programme’ (which started in 2003), one expert stated: [738:  Quotation from the expert category of (Gov-Hun)] 


“Decision has been made about a huge tender of projects on institutional development or equal chances in education responding to the needs of socially disadvantaged children.  All public education institution could apply, so from kinder garden to secondary school.....trying to pursue the parents to send the children to kinder garden.  There is a thinking going on about how to motivate institutions that haven’t participated so far”.[footnoteRef:739]  [739:  Quotation from the expert category of (Gov-Hun)] 




6.6.2.3.2  Theme 2 - Limitations

Some experts have highlighted that the EU strategy is too broad to fit in anything.  It does not offer anything except asking the MS to adopt a National Strategy.  In the EU nobody is really responsible for this issue and the MS lacks adequate monitoring and enforcement mechanism.  EU Commission hardly criticises national programmes.  Furthermore, there is no special fund from the EU for Roma integration and the MS are asked to use social and regional funds for this purpose and it depends on how the State uses the EU fund.

In the context of enforcement, some have indicated that there are wide spread double standards in Hungary, and a huge difference between letters of law and reality (not only in this issue).  There is also the existence of corruption and hence the experts are sceptical of the ‘goodwill’ in implementation since these ideas politically do not pay off.  Some mentioned that nothing happens despite well written policy, and Government double talks with the EU and at home.  Therefore, implementation is more challenging and it is also difficult to assess the impact at the moment due to a lot of recent changes.  The difficulty is that different policies used to be managed by different ministries, as stated:

“That’s why there is a lack of integrated policy measures because all these responsibility fall under different ministries but now actually it falls under one......responsible for education, social issues, employment, for health care.   So…..now it’s time to prove that when it’s in one hand, it’s possible to coordinate all these measures.” [footnoteRef:740] [740:  Quotation from the expert category of (EU-frmwrk)] 


Furthermore, EU Roma Strategy targets are very low, which is not appropriate for Hungary.  In Hungary, the minimum requirement to find any kind of job is end of secondary school examination. The NRIS also lacks clear targets/specific actions, reliable and disaggregated data, committed budgets, benchmark to measure progress.  On the contrary, some argue that communities/NGOs have power to make it enforceable and hold the Government accountable.  It is not only the Government’s responsibility but also of all other stakeholders.  There has been some changes in the area of integration, but not enough.   

In Hungary, there is also lack of confidence/trust in the Government/authorities with ethnic data collection due to the Second World War experience.  Thus, registration of all inhabitants in Hungary would be appropriate, and not only Roma.  Otherwise, the Roma will be scared, as stated by an expert:

“They (State) managed to do ethnic profiling without the ‘data’….when it comes to making inflammatory and provocative statements….so I fully understand the reticence and the lack of trust among not just the ethnic minorities but among the general population.  We got a lot of trust building to do and certainly more now than never in Hungary where people not without reason are suspicious of everything what the Government is doing.  The Constitution is abolished, the ‘Republic’ is abolished...Romani activists went to communities to inform people that there is nothing to be afraid of in registering and that to encourage people to register....In the UK there was trust in the institutions…..the data was for the common good…..where the number has a direct bearing on allocation of resources for different minorities and representation in Parliament and public”.[footnoteRef:741]  [741:  Quotation from the expert category of (EU-frmwrk)] 


According to the experts, NRIS is ambivalent since not exclusively for Roma, which creates problems identifying targeted measures since Roma suffers added discrimination.  Projects aimed at Roma involve requirement of English language and university degrees, which very few Roma have.  According to a National Audit Office report, only a pittance for Roma projects finally reaches the target groups.  Thus, current NRIS needs to be refined and elaborated on the Roma issue.  Moreover, the strategy is not institutionally embedded in policies and the same problems persist in the strategy as in earlier DRI action plans.  Furthermore, legislation is not answering all the issues of the NRIS and the strategy is being defined as ‘too ambitious’ by some experts:

“Let’s give an example; everybody knows that in the labour market finding a job is a challenge for everybody now.  But it’s obvious that if someone doesn’t finish compulsory school, it’s impossible, because non-qualified jobs are non-existing almost.  You can see very nice statements in the Strategy about how to enrol Roma to the labour market.  But in parallel, the Government introduced a new law which is increasing the compulsory school aging.  Earlier it was 18 years and it was considered in Europe that it’s a good achievement and they planned to cut it to 14 years and there was a big opposition against this. So the solution was 16 years, which from our understanding it’s really not the best way to reach employability of the Roma kids because if the school is not compulsory then the teachers’ side will say, ‘OK, this student is not so great, why should I kill myself with this problematic students’.....so they are dropping out.  Then the school is not motivated to work hard against the drop out.”[footnoteRef:742] [742:  Quotation from the expert category of (Peda-Socio)] 


Furthermore, a child skipping schools is tied to receiving social benefit.  Experts have argued that the background of child skipping school needs looking at, for example, racism from the teachers and poverty.  They have stated:

“We are looking for more child centred approaches and the necessary support to overcome material deprivation and poverty and obstacles because if you go to some kids homes, there is one room, there is no electricity, no running water and how many kids will be doing their homework?  So there is a need for system of support to compensate the material disadvantage and to make sure that every child can thrive.  Again, there is no mystery about what needs to be done or how it can be done and this is one of our hopes that this EU framework will galvanise and speed up the process because really this (Roma) is as they say the youngest and fastest growing demographic segment of the population”.[footnoteRef:743] [743:  Quotation from the expert category of (EU-frmwrk)] 



Additionally, Government’s NPWS is categorised as unsustainable in the long run, which involves in engaging meaningless work after walking 10 km using ancient tools, without having sanitary rooms.  It is also discriminatory since these people are exploited.   It is notable that the NPWS is not labour market; hence it does not equip Roma to integrate to the labour market.  After awareness raised by NGOs and international scandal, the Government tried to modify the scheme through the idea of ‘Social cooperative’ since they recognise that the work should be somehow meaningful.   Some also indicated that it is very unlikely that the Roma can get any kind of work in a time of economic crisis: “Because I (if being a Roma) find better job in the black market and I get paid more and I can feed my family.  Under the programme, they really earn very little money, then you don’t get social benefits”.[footnoteRef:744]  Some have argued that NPWS is only a short term solution rather than living on social welfare.   However, they agreed that Roma families in Hungary remain jobless for generations, not because they do not want to work but because they are racially discriminated against, which is a fact. [744:  Quotation from the expert category of (Ltg-Advo)] 



6.6.2.3.3  Theme 3 - Domestic implementation and compliance

According to experts, the factors identified for non-implementation and non-compliance are multi-faceted.  The injured parties do not have the ability and information that is needed to stand up for their interests and rights.  The law enforcement institutions have double standards.  There is also lack of support in society resulting from ‘Government's propaganda’ such as “Roma are lazy, they do not want to work, they are stealing…..all these prejudices…these are not combated by the Government.  On the contrary, it is fuelled to a certain extent by the Government…”.[footnoteRef:745] The previous leftist Government before FIDESZ was more committed to desegregation particularly with schools, however they faced ‘resistance at local level implementation’ (both public and local authorities).   FIDESZ (the ruling party since 2010) is more cautious than the previous Government in this area.  Nevertheless, in the last two years, sufficient funds have been coming from the European Social Fund (ESF) for facilitating institutional changes towards access to education for the disadvantaged, particularly Roma.  Despite this, experts suggested that no ‘homework’ was carried out by the State before implementation.  Very few specific actions have been undertaken which remained at the political level and not on the ground, thus lack of Government/political will is evident: [745:  Quotation from the expert category of (EU-frmwrk)] 


“We can just imagine a simple situation that there is let’s say a village, and very often the Roma live separate at the outskirt of the street where there is no infrastructure and most of the time the school is not mixed.  So both the Roma and difficult children in one class or a separate school and this has been like that for 20-30 years or even longer.  And to overcome this, it requires really big commitment from society and leaders.  It is a very complex issue how you can convince middle class non-Roma parents that now there will be ten Roma children in the class together with your children….the teachers for example,....are afraid of challenges…there are good examples where there are mixed marriages, mixed schools….It depends really from locality to locality… So you have to be very careful how you do this integration projects but the resistance is mostly on local level”.[footnoteRef:746]  [746:  Quotation from the expert category of (Poli-Minority)] 



In addition, due to lack of explanation of the importance of ‘Roma integration’ to communities, many policies ‘backfired’: 

“especially housing desegregation projects….certain families who were brought out from their communities and placed in the city centre…..they were not explained to the society and it just fuelled more hatred and tension against the Roma.  In educational policies and integration policies when you are trying to put the students together without explaining what does it mean, why is it important, the non-Roma Hungarians start taking their children away.”

Some argue that although the primary responsibility lies with the elected Government, the Commission needs to have more teeth and more ‘political will’ in terms of infringement proceedings in racial equality issues.  On technical issues, the Commission launches ‘infringement proceedings’ with great regularity regarding the internal market, which is absent on human rights and anti-discrimination issues.  For example, “In the Czech Republic segregated education, when Amnesty International …..challenged the European Commission about systemic racism and discrimination; Vivien Reding responded: ‘well, if you have any substantive evidence that it is systemic; of course the Commission will take action’. But she seemed to be unaware that a briefing has been submitted a couple of weeks beforehand, providing concrete evidence from different sources that it is systemic and it is in breach of the RED and then asking the Commission to initiate proceedings”.[footnoteRef:747]  The Commission also points out that their competency comes to an end on this issue.[footnoteRef:748] [747:  Quotation from the expert category of (EU-frmwrk)]  [748:  The issue of competence or reluctance and limits of the European Commission in this sphere have also been highlighted in Chapter 3, section 3.8.2 and section 3.10.] 





6.6.2.3.4  Theme 4 - Improved compliance with EU sanctions? 

Some experts shed light on the fact that if a law is violated whether EU or domestic, there should be sanctions; it is the very nature of law:  “You will not find anybody in Hungary or very few people who would say that if you violate the domestic law, you should not be punished.  But if you violate the EU law, it seems to be something else!”[footnoteRef:749] Moreover, no politicians or the opposition would support this idea (sanctions) since they would be seen as traitors or unpatriotic resulting from the propaganda of FIDESZ’s anti-Europe approach.  Some indicated that since Roma integration involves their basic human rights, it should not be treated differently than press freedom or environment.  Therefore, sanction might be a very good tool that would work.  However, it is very difficult to translate institutional cynicism or discrimination or state aggression into direct and indirect discrimination, which could be seen as a breach of the EU commitment.  Some suggested that the EU cannot really sanction because they have to balance and be cautious since even the moderate right wing party (FIDESZ) is suggesting that a new dictatorship is coming from Brussels.  EU’s democratic legitimacy is often debated in this context, since EU also is the result of different power struggles.  Thus, the EU cannot directly force the MS; and they are trying to exert influence.  The situation gets worse when the ruling of the ECtHR has been ignored by MS and the EU has been soft in take infringement proceedings against a country.  Other States have the same issue, “there was and still is expulsion of Romanian and Bulgarian Roma from France in 2010; European Commission basically said, ‘well, France should not do it’ but then no infringement procedure happened.  So it is a political game at the end of the day and this why may be EU has not adopted yet a strong enforcement mechanism”.[footnoteRef:750] Some also add that the EU should set clear criteria to aim for this, since only international pressure can create leverage on the Government.  On one hand, the Government says it will keep up with law and conditions, on the other hand, it portrays to Hungarian population that it is fighting a war of freedom against the EU and the outcome of this process is very modest and broad.  The Hungarian PM is openly anti-EU and this propaganda is making the EU more and more unpopular/critical in Hungary.  This is why EU is less effective in Hungary: “Unless the Government feels materially the consequences of its decision, it will not change its modus operandi.  For example, if EU funds or EU applications were denied to Hungary, which could be effective”.[footnoteRef:751] Hence, not sanction but conditionality in accessing EU social fund or structural funds and measuring Roma integration could be one of the indicators. [749:  Quotation from the expert category of (EU-frmwrk)]  [750:  Quotation from the expert category of (Ltg-Advo)]  [751:  Quotation from the expert category of (Ltg-Advo)] 



6.6.2.3.5  Theme 5 - Adequacy of EU monitoring

Experts argued that the EU is unwilling to intervene and the main driving force of the EU becoming interested in the Roma issue after enlargement is due to Roma migration to Western Europe.  If the Roma live in such a miserable condition in the CEE, then they will migrate.  Moreover, the standardised EU pressure is meaningless and in many fields EU is like a toothless tiger.  EU needs to take a firm decision with separate financial commitment on ‘Roma integration’ with the States with serious problems; with a strong EU control while spending this money by the State.  Currently they are doing one year checks and identifying shortcomings.  Experts suggested that these are insufficient considering ‘Hungarian NRIS is not Roma-centred’, hence there is problem with channelling and monitoring the investment on the Roma.  Additionally, FIDESZ made some undemocratic moves about Roma issue and the result was fuelled by the radical far-right base.  Some argue that there is some ‘will’ towards Roma integration, whereas some policies are openly and directly contradictory.  For example, adopting an education system that clearly encourages segregation coupled with lack of specific action in the area of employment.

Although the RED plays a considerable role in the EU legal framework against discrimination, the EU needs to undertake closer monitoring on how it is implemented domestically with a person/unit who is specifically allocated for this role, with different directorates based on defined indicators.  However, experts indicated their doubts that would be carried out.  According to them, the EU needs to be more politically active with clearly defined values and hence the need for political work around it by the MS.  Thus, the MS need to collect disaggregated data and the Commission through FRA is working with the State since there is no official accurate record of the numbers of Roma in Hungary.  This has resulted in very vague reporting with insufficient support, and hence it is less effective to convince non-Roma population about the benefits of ‘Roma integration’.  Civil society is also struggling with monitoring due to lack of Government reports.  Some added that census needs to be measured based on achievements in less than ten years, otherwise in ten years’ time, a generation who is capable of becoming a productive member of the society could be lost.   

It is noteworthy in the context of T2 that the need for improved monitoring by the EU and the State with a focus on the Roma has been highlighted in the secondary data (Chapter 4, section 4.4.3.1).  And again, accurate ethnic data is crucial for this purpose.  The reluctance of collecting and processing ethnic data has been classified by experts as ‘self-inflicted’, pointing out that the data protection legislation in impracticable in real life scenarios (Chapter 5, section 5.2).  Proper utilisation of funds has also been categorised as essential for effective social and economic integration (Chapter 4, section 4.4.3.2).  The NRIS needs to be unambiguous and measurable focusing the target group (Chapter 4, section 4.4.3.3).  Although the EU Commission has specifically highlighted the role of the ECEC, the impact of the State level implementation is invisible (Chapter 5, section 5.2.1).


6.6.2.3.6  Reflection on T3

More or less similar questions were asked on this topic to all expert categories except ‘Eql-Bd’ since the topic is relevant to all of them.  The data collected are primarily objective, coupled with some experiential elements.  All participants demonstrated positive views about Theme 1 except one participant from each category of ‘Poli-Minority’ and ‘Peda-Socio’.  All participants agreed with Theme 2 which suggested having ‘limitations’.  However, their responses on the causes of the ‘limitations’ were varied due to their varying area of expertise.  Some common points emerged including the NRIS being too broad.  Theme 3 had unanimous negative views about domestic implementation/compliance.  Moreover, they highlighted the main reasons behind non-compliance.  All participants except two from the ‘Poli-Minority’ category disagreed with Theme 4, which suggested EU sanctions of some form.  They also indicated the reasons behind the agreement/disagreement the idea of sanctions such as lack of support from political elites. Regarding Theme 5, all participants agreed with inadequate monitoring by the EU and hence the MS.  It should be noted that the NRIS was sparingly and briefly mentioned during some other interviews.
6.6.2.4  Amended Ombudsman System (T4) 

6.6.2.4.1  Theme 1 - Effectiveness of previous Ombudsman system

Experts are of the opinion that during 1995-2007, the Ombudsman system had certain relevance which in the ‘political and social environment’ was representing the general problems of Roma minority in Parliament and offering proposals or recommendations for legal and policy solutions.   As indicated by experts:

“After the transition time in the middle of the 1990s until the beginning of 2000, there was a more or less minority friendly climate in this country. Not only because there are minorities in the country but because there are Hungarian minorities abroad in the neighbouring countries.  If you speak about the minority issue in Hungary, you always have to take into account these two aspects and the last one is much more important than the first.  So there was an expectation that Hungary should give an example to the neighbouring countries….to a more minority friendly way or direction.   But this came out as an illusion”.[footnoteRef:752]  [752:  Quotation from the expert category of (EU-frmwrk)] 



And after 2007-2008 it worsened, partially as a result of the economic crisis.  Some argue that the previous system[footnoteRef:753] was a very important and developed system although the decisions of the Ombudsman are not binding.  It could deal with more cases in depth with appropriate attention.   One of the Minorities Ombudsman was Roma himself as a symbol of protection and the Roma turned to him.  He was the most recent person to raise his voice against Roma killing in 2009.  He also tried to be proactive, heard individual complaints, researched and drew attention to school segregation, invasion and threat by Hungarian Guard to the Roma population in Gyongyospata, and also played an important role in public sphere.  Nevertheless, some suggest that he was not very influential for the past three years.[footnoteRef:754] [753:  In the previous Ombudsman system, there was a separate and autonomous Minorities Ombudsman.   Whereas, under the new Ombudsman system, there is only one Ombudsman under which there are deputies to deal with issues such as the minorities and environment.    ]  [754:  The suggestion was made in 2013] 





6.6.2.4.2  Theme 2 - Effectiveness of amended system

Experts agreed that the change in the Ombudsman system is powerful from a legal perspective, however it does not have the same effect as the previous system.  They consider the change of creating one Ombudsman (under which there is a ‘Deputy Ombudsman’ for the minority issues amongst others) as a terrible step back since it took away all the powers, capacity, autonomy, and budget from this institution; and therefore, the Government practically closed this institution.  Furthermore, this institution did not have support of the society and the Government did not want to risk losing support of majority society.  The change is also due to political motivation and hence is a hybrid legislative solution.  Under the current system there is a broad competence where one needs to prioritise issues and minority issue is not on the list of priorities.  Hence, practically the importance of minority issue is non-existent, especially where the Ombudsman under the amended system made very discriminatory comments about Roma few years ago: “How would you expect Roma to turn to him regarding an abuse of their fundamental rights or any complaints?”[footnoteRef:755]  Now it can deal with fewer cases than before with a reduced number of staff, with poorer quality due to limited time and attention being paid as well as less depth.   Furthermore, since the constitutionality of legislation or parliamentary decisions cannot be challenged in Hungary, the Ombudsman cannot do much.  Some argued that the change will have an overall impact rather than a regional one.  The most important backlash is that the visibility of the role would be missing along with effective contribution of the protection of minority rights, especially the Roma.  [755:  Quotation from the expert category of (Ltg-Advo)] 


It should be noted that some of the benefits and limitations of the old and new system have also been highlighted in the secondary data (Chapter 4, section 4.4.5).  


6.6.2.4.3  Reflection on T4

More or less similar questions were asked on this topic to expert categories of ‘EU-frmwrk’, ‘Ltg-Advo’and ‘Poli-Minority’ since the topic falls under their area of expertise.  The data collected are a combination of objective and experiential.  All participants agreed positively about Theme 1, although one participant from category ‘Poli-Minority’ expressed doubt about the ‘visibility’ of the institution in the last few years before the amendment was made.  All participants agreed with Theme 2, which suggested that the amended system is a significant step back in the area of minority protection.  They also identified the reasons behind their opinions, which include lack of autonomy and power.  


6.6.2.5  Effectiveness of Equal Treatment Authority (T5)

6.6.2.5.1  Theme 1 - Benefits

The Equal Treatment Authority (ETA) is the result of accession and of signing the Race and Employment Directive.  It started its operation in 2005 and became independent since 2012, therefore it is relatively new.  It is professional and it took cases to the judiciary, which led to rulings on landmark issues such as ethnic profiling by police.  It is specialised in dealing with discrimination cases and has been very successful in several employment cases.  The process is much quicker and smoother than court cases.  It can impose public fines and 80 percent of cases are related to access to employment.[footnoteRef:756]  One discrimination case was initiated against Hungary and under points C and D para. 1 Article 14 of the ETA 2003.  The ETA also comments or proposes on all the drafts of laws, other legal instruments of public administration, reports that impact equal treatment, Government decisions which are submitted by the Government to the authority for opinion. It must be noted that presently, it has more power than the Deputy Ombudsman on minority issues including ownership of its budget and impose fines.    [756:  The figure does not reflect cases brought by Roma only, since the authority does not collect ‘ethnic data’ in relation to the complaints made due to restriction of 'special data' under Act CXII of 2011] 


The level of knowledge about the ETA at a national level amongst the public has increased by 20 percent in the last 1-2 years.  The media campaign is also in progress, therefore it can be expected that the victims will be aware of their rights and enforce them.  It meets other organisations such as civil society for the purpose of discussion, trainings, education programmes/workshops, which helps in understanding what is required of the ETA.   However, it does not train the judiciary and Justice System since it is very difficult to incorporate them.  Adult training at local community level is very popular where the participants are of mixed groups and the background of the trainers includes litigation and pedagogy, specifically dealing with segregation.  Several teachers were participants, which is an effective way to reach educational institutions and promote awareness amongst teachers.  Trainings such as TAMOP[footnoteRef:757] included legal information, knowledge sharing and sensitivity raising course in ‘Enforcing equal treatment and promoting social sensitivity’, which was launched in 2011 with 1360 participants.  The training sessions consisted of 30 hours training on application of law in all regions in Hungary.  The aim of TAMOP also included combating discrimination, shaping societal attitude beyond statutory implementation and strengthening the work of the ETA, with the support of EU and national co-financing.  Successful training gave the participants greater expertise of equal opportunity and relevant case laws. Thus, they are capable of recognising various forms of discrimination, selecting proper methods for law enforcement and competences to conduct actio popularis[footnoteRef:758].  There have been requests from trade unions asking for lectures on legislation on equal treatment and activities of the ETA, therefore an effective way to reach and promote awareness amongst employers.  Follow-up research by the ETA shows that there has been permanent change in the awareness of anti-discrimination and lowering prejudices amongst the training participants.    [757:  Tarsadalmi Mmegujulas Operativ Program- in English, it is called ‘Social Renewal Operational Programme’ ]  [758:  It involves bringing lawsuit by a third party in the interest of the public as a whole.  It is sometimes used in certain contexts including genocide and discrimination.
] 



6.6.2.5.2  Theme 2 - Limitations

According to experts, the State (Hungary) has to have anti-discrimination law and policy because of the EU law.  Public, professionals, employers are unaware of the law and the RED.  They do not understand the main points of discrimination, especially the fact that there shall be a causal connection between protected characteristics and the suffered disadvantage.  Some also argue that the ETA is invisible in the public discourse especially in media and hence does not have much leverage.  However, TAMPOP 5.5 will be extended for another year which will attempt to focus on secondary schools.  The reason behind this is that the younger the children taking part in the programme, the more effective it will be.  However, ETA is unable to develop a long term program on this, since it is under-staffed, with very limited capacity/budget, hence it takes longer to resolve a case and has a lower number of cases to be dealt with.  ETA needs more staff, especially lawyers to deal with a potential increase in the number of cases resulting from future media campaigns in order to fulfil its role.  On the contrary, some argue that due to the lack of independence, it does not penalise public bodies since they are financed by the State.  It is notable that the ETA does not follow up if its recommendations have been implemented by the Government.  Furthermore, its advisory body has been dissolved, so there is a ‘lacuna’ in interpreting law and developing jurisprudence, which hinders in responding to the needs of societal developments.  Furthermore, the scope of ETA 2003[footnoteRef:759] does not cover activities of the Government.  Nevertheless, the ETA states that complaints against an organisation exercising official power will be investigated and action will be taken.  It will also comply with any request by an entitled individual/organisation concerning any such monitoring of the implementation of their recommendation. [759:  Please refer to Chapter 4, section 4.4.4 for details] 


Local adult trainings was particularly challenging for the ETA since
“The groups are really mixed; they have people with development disorders, people from the Roma community, people from the Government….and while these people have to work (in the training) together, they are also facing their own prejudices.  That is why it is really hard task.  Sometimes people are even crying, sometimes conflicts….. People cannot tell themselves why they discriminate or why they follow some kind of discriminative behaviour…we often found out unintended or unconscious discrimination.  This sensitivity training is three day training; during the first half we don’t even mention the Roma…..1500 people already has taken part in this training”.[footnoteRef:760]  [760:  Quotation from the expert category of ( Eql-bd)] 


Some experts suggest that in the awareness raising campaign, the ETA left the Roma out.  Some private organisations organise trainings and conferences for profit-making organisations that are dispersed in Hungary: “bigger organisations are more interested and they also have someone who is in charge of equality and anti-discrimination matters.  At the same time, smaller firms do not seem as interested in this field of law”.[footnoteRef:761] Some suggested that teachers’ accreditation method needs to include training on the law (equality and anti-discrimination being part of their career progression).  It is crucial that TAMOP programme is accepted by the mainstream society regardless of their profession.  Some also argued that it would have been more efficient if the ETA was combined into the Minorities Ombudsman by including the issue into the competence/mandate of the Minorities Ombudsman.  Besides, Roma groups must have communication channels in the decision-making process of the municipality while creating equal opportunities.  It can be argued that they can achieve it more easily with the Ombudsman.    [761:  Quotation from the expert category of ( Ltg-Advo)] 


The ETA cannot give individual damages to victims.  Moreover, its decision can be appealed to the court and the court can dismiss the appeals.  As highlighted by the experts: 
“Competences of the ETA need to be broader with harsher sanctions in a much more articulate way.  Currently what they do is ‘small scale’ and it is shocking to see very few cases dealt with and the most scandalous area is ‘discrimination in employment’.   Although the companies are getting a bit concerned of sanctions, in reality it is hardly visible.  Also naming and shaming the perpetrators would not work since telling the discriminators that they have been engaged in discriminatory behaviour and call them to stop that; that is not a sanction, that is nothing.  To publish that, that is not a sanction, especially in Hungary public sentiments are anti-Romani sentiments and extremely wide spread.....so that is not going to deter customers of the business.  Sanctions would but they are very rarely applied….obviously the ETA having all these protected grounds….they have to prioritise and I do not see that the Roma would be a priority”.[footnoteRef:762] [762:  Quotation from the expert category of (Poli-Minority)] 



It is notable that the effectiveness of the ETA (resulting from the RED) as well as the limitations has been highlighted in the secondary data (Chapter 4, section 4.6).  The effect of ‘self-inflicted’ situation of lack of ethnic data is again evident in Chapter 4, section 4.4.6.4.


6.6.2.5.3  Reflection on T5

More or less similar questions were asked on this topic to all expert categories except ‘Gov-HU’ since the topic is related to their area of expertise.  Moreover, the ETA is an independent body, which is not linked to the Government, although this was challenged by some experts as noted above in Theme 2.  The data collected is a combination of experiential and objective.  The experiential part primarily emerged from the responses of ‘Lit-Advo’ and ‘Eql-Bd’ categories.  All participants agreed positively about Theme 1, although one participant from category ‘Poli-Minority’ demonstrated reservation regarding the effectiveness of the ETA.  All participants agreed with Theme 2, which suggested that the body has various limitations including a common indicator of inadequate resources.   


6.6.2.6  Effectiveness of Equal treatment Act 2003 (T6)

6.6.2.6.1  Theme 1 - Benefits

Experts suggested that the Government does not like the idea of anti-discrimination, they had to draft the ETA 2003 due to accession.  However, they agreed that it resulted in a changed attitude of the legal professionals, however the attitude fluctuates and currently the trend is ‘down’.  As stated by an expert:
“To give you an example, now we have a Constitutional Court which is very very different from the former one.   The new members of the Constitutional Court are not very equality friendly people.   The philosophy of what the law is about, is not very modern.   It is much more traditional ...   so the equality issue is not very high in the legal or political agenda at all”.[footnoteRef:763] [763:  Quotation from the expert category of (EU-frmwrk)] 


Despite this phenomenon, the ETA 2003 is very important resulting in increased number of cases especially in labour law.  Therefore, it is helpful for litigation due to the RED and the burden of proof shifts to the respondent to disprove the alleged discriminatory act.  This law applies in domestic courts, ETA and ECtHR.  Non-discrimination provisions are also scattered in other laws including health.  The ETA 2003 is fairly comprehensive, which balanced the traditional approach of lack of Roma involvement.  Previous leftist Government renovated schools, abolished ‘Gypsy’ Street[footnoteRef:764] and tried to desegregate; and completion of high school by Roma has increased especially in Budapest.  On the contrary, now there are negative tendencies of increasing segregation and prejudice. [764:  The areas where Roma population live segregated from the rest of the population with less or no basic facilities, such a running water, and electricity.  These type of areas or streets are known as ‘Gypsy street’.] 


6.6.2.6.2  Theme 2 - Limitations of the Amendment in 2011

ETA 2003 has been challenging to apply in everyday situations, and courts are often ignorant of this field of law.  Moreover, the amendment in 2011 (where ‘catch-up classes’ in a segregated setting were legitimised) is catastrophic since it goes against every European and Hungarian legal framework.  Some experts indicated that it is taking steps backwards by decades in equal opportunities resulting in segregation becoming legal from illegality, which can be easily abused.  The amended provision of the law[footnoteRef:765] will stigmatise Roma children even more amongst their non-Roma peers.  Class 'C' will be re-instituted (existed before international anti-discrimination legislation came into force) which will consist of mainly Roma children and inevitably less experienced teachers will teach in this class because teaching the disadvantaged does not add to their career.   Nonetheless, some argue: [765:  See Chapter 4, section 4.4.4.1 for details] 


“The reality is segregated education of Roma children has never ended in Hungarian school system, hence the amendment would not affect in any way and the current situation cannot get any worse.  Despite the NGOs attempt in writing to each individual MP and convince them not to vote for this (amendment in 2011)….nobody acted upon that letter”.[footnoteRef:766] [766:  Quotation from the expert category of (Ltg-Advo)] 


According to experts, the Hungarian public education system is traditionally decentralised.   Government policies for the last three years shifted to more centralisation, but results are not visible yet.  Usually a centralised system might be more useful for desegregation but convincing 3,500 school maintainers is a challenge as pointed out by an expert:

“The problem in Hungary.....is that the system was very irrational… too many schools, too many localities, too many Mayors’ offices.  So having a school system in a village where all together eight hundred people are living is totally a waste of the resources.  And we didn’t have the tradition that the groups of villages are co-operating and one is providing the kindergarten and the other one the elementary and the third one the vocational.  Everybody wanted to have everything, which was really a waste of the sources.  We had tiny schools and tiny kindergarten with few children and very bad quality and bad equipment.  I am not saying that every kindergarten should be serving thousand children but we were very much on the other extreme…..too many institutions and that public money are just melting……finding a rational level of school maintaining in the system would be an added value……and this number of business and population that we have, we really don’t need to have 3,500 school maintainers. What we should have, let’s say 300”.[footnoteRef:767]  [767:  Quotation from the expert category of (Peda-Socio)] 



Experts added that despite the 2003 Act being ground-breaking in the social, political and cultural sense; people’s prejudices have not changed significantly.  Even today, an employer is much more likely to offer the job to a non-Roma than a Roma with the same qualifications and skills.  In the context of education, some argued that in a village where 80 percent of the population is Roma, the demography will of course be reflected in the school.  And the important thing in this case, is to provide the highest quality of education at all levels.  On the other hand, in towns with mixed population it is unjustified to have ‘undeclared apartheid’ and have Roma only schools or classrooms with a curriculum in practice that demands very little of the Roma children.  Segregated schools operate against the anti-discrimination law as well as providing much sub-standard education, resulting in students failing to progress to good secondary schools, let alone college and university, leading to unemployment; and hence 'uneducated welfare dependent population’ and ‘not productive taxpaying consumers'.  Additionally, there is evidence of Roma children progressing much better in an integrated system with non-Roma children.[footnoteRef:768]   [768:  Similar can be observed in case of black students attending schools with non-blacks. See E A Hanushek, J F Kain and S G Rivkin, ‘How much does school integration affect student achievement?’ [2000] Paper prepared for the annual meetings of the Association for the Public Policy Analyst and Management, Washington 25] 


During 1988-1989 Roma lost jobs and they moved to smaller villages with cheaper living costs.  Roma children joined local schools and teachers were not equipped to deal with this.  The Government gave a decree on 'catch up' classes for the first time, and then repeated this in 2011, resulting in segregation.  The number of school segregation has risen by 30 percent in 2010 compared to 2004.  It is a very important point of reference that demonstrates the extent of compliance by the State due to EU accession requirement.  One expert stated:

“In Hungary in 2004 one third of all Romani children studied in segregated setting but according to normal curriculum.  Another third studied in a segregated setting in a way that they study to a special education curriculum and only one third of them studied in integrated setting according to regular normal curriculum.  In 2010, the same research group did another study to see what may have changed since the anti-discrimination law was in effect.   What they found that the number of segregated classes where it is the majority of the students are Romani has risen by 30 percent.....there are different types of segregation.…when there is a school and there is the segregation among the classes, that is there is A, B, C classes in one year and all the Romani children study in class Cs.  And then you have the type of segregation when it is the same school but the Romani children study in one part of the building or one floor.  And you also have those schools where only Romani children go to the actual school”.[footnoteRef:769] [769:  Quotation from the expert category of (Peda-Socio)] 


Hungary was a secular Republic before, and now a Christian nation as mentioned in the Constitution of Hungary amended in 25 April 2011: “We are proud that our king saint Stephen built the Hungarian State on solid ground and made our country part of Christian Europe one thousand years ago.....We recognise the role of Christianity in preserving nationhood.” This would also open doors for church-run schools targeting only Roma children, which is segregation by another name (the Roma in Hungary tend to be Christian).  Expert suggested:

“Greek Catholic school does not agree with the concept of integrated education, and Roma parents and students support the school (segregated Roma only) providing quality education, which is fully equipped.  I do not see any problem with this, despite contradicting the EU conditionality.  And it’s a theoretical question whether these children and parents if ever attended integrated school, hence would know the benefit of integrated education and prefer the same for their children”.[footnoteRef:770]  [770:  Quotation from the expert category of (Gov-Hun)] 


The above quoted participant category also refused to respond to the question on the effect of 2011 amendment: “I am not entitled to answer it”.[footnoteRef:771] [771:  Quotation from the expert category of (Gov-Hun)] 


Some claimed that the Hungarian education system is unable to handle any disadvantaged children.  Also free school choice allows non-Roma parents to move children where there are no Roma children.  This attitude has been classified as ‘racism’ by some experts and added that the State itself causes segregation:

“These children are treated as ‘pariah’ or ‘outcast’, these children do not have a stable family background, usually there is no stable employment for any of the members of the family, no stable income, no financial security, they cannot even afford things necessary for the school…..State is saying that they are going to provide the basic education until the age of 14 and after the year 15 they are going to provide 2 years of professional training in some kind of physical job.  The parents, even if they would like to have better future for the children, have no rights or say….since they themselves have no jobs or income.  Roma children cannot become anything but physical workers.  That is destroying talents and qualities.  Even in the Communist regime there were ministerial decrees about the number of economic workers the economy is going to have or need; and of course the teachers had to push certain people towards physical jobs and not letting them to move to high school and that mainly affected the Roma…..Now a day’s even though our system is taught to be much more democratic, the same thing is happening.  What the State is willing to teach them is to lay bricks or chop trees…..It would be important for them (parents) to have right to freedom in a sense that they should be ensured to have employment or income, at least to the rate that unemployment to the Roma should match the unemployment among the majority.  Because if they don’t have any steady income, they are not going to be able to provide for the children, they are going to be dependent…… Education system is not only to provide further privilege to the privileged but to show that those who are disadvantaged have also their own set of skills.”

 
In the context of ways to prevent removing non-Roma children by their parents, the expert stated:

“Two things - One, if the State enacts it in law, keeping the sector neutrality that it is mandatory to keep the correct and same integration proportions between the two schools.  The other is, both schools are provided the same level of education with pupil-focused methods, with same level of equipment, and opportunities for leisure activities”.[footnoteRef:772] [772:  Quotation from the expert category of (Peda-Socio)] 


In the context of T6, the limitations of the ‘free school choice’ as well as the need for re-drawing the school districts based on where they children live have been mentioned in the secondary data (Chapter 4, section 4.5.2).


6.6.2.6.3  Reflection on T6

More or less similar questions were asked on this topic to all expert categories with some variance, considering the semi-structured nature of the interview.  Additionally, it is relevant to all areas of expertise.  With regard to Theme 1, overall all categories agreed that it is a step in the right direction, except two participants from ‘Peda-Socio’ category suggesting that the effect of the legislation is not visible yet.  Regarding Theme 2 on the effect of the amendment made, all participants suggested that this amendment will ‘legitimise’ school segregation.  It is important to note that the ‘Gov-Hun’ category participants were either reluctant or vague while responding to this Theme as highlighted in footnote no. 9.  The data collected is a combination of experiential and objective.  The experiential part primarily emerged from the responses of ‘Lit-Advo’, ‘Eql-Bd’ and ‘Peda-Socio’ categories. 


6.6.2.7  Primary obstacles in implementing/complying the RED at Domestic level (T7)

6.6.2.7.1  Theme 1 - Resistance/unwillingness at domestic level

According to experts, the Hungarian Justice System and law enforcement officials are motivated by the environment of the rest of the society, which does not necessarily reflect anti-discrimination attitude towards the Roma.  The Hungarian Government needs to do more training for the law enforcement officials in order to have a modern attitude.  There is also a shocking lack of knowledge by judiciary and lawyers of RED, ETA 2003, concepts of direct & indirect discrimination.  Furthermore, the prosecutors in courts lack clear guidelines of the process to be followed and there is no professional or political pressure on them to do it.  In the context of access to the labour market, although private organisations get tax allowance if they hire Roma, racial discrimination exists amongst employers.  Other factors include territorial segregation, which makes it difficult to integrate many socially disadvantaged students in extremely poor economic situations.   Moreover, there is a very strong resistance in Hungary to school de-segregation.  For example, school maintainers may not respond to court decisions on the ground.  Some experts suggested that the judiciary or teachers are only a reflection of the rest of the society, so they are just transmitting the values of the society.[footnoteRef:773]  In big towns, the law/policies can somehow be implemented, but in small towns/villages - they do not really stand a chance.  However, this cannot be an excuse for school segregation.  Two third of Roma children go to segregated schools and even their parents went to the same; ending up with little education and unemployment.  Thus, there is a need for raising the quality of education, infrastructure, teachers’ qualifications, methodological knowledge and appropriate incentives for teachers to stay and teach in the schools as was demonstrated in Hodmezovasarhely model mentioned in Chapter 5 section 5.4.3.  One can argue that a broad, holistic approach is needed and it is hard to identify specific measures that can easily be implemented within a specific time period.  Some pointed out the presence of prejudice, institutional and systemic cynicism where the schools refused to recognise Roma children during litigation on school segregation.  At the same time, criminal courts recognise ethnic bias when the perpetrators are Roma and attacking people belonging to non-Roma population.  [773:  Quotation from the expert category of (Ltg-Advo)] 


The State does not monitor integration programmes or sanction school segregation.  The standard national programmes are unable to meet local needs since they are not tailor made.   In some regions such as Ormansag, the regional integration programmes need to be co-ordinated with social integration programs, where, arguably the MSGs can play a significant role.  Also the capacities of the authorities are not developed and it always has been a problem that the medium and long term integration programmes were not coherently monitored by any State authority.  What is more, the new Government changed their priorities without any reflection of what had been done by the previous Government resulting in a lot of tension and incongruence.


6.6.2.7.2  Theme 2 - Role/activities of medias

Some experts suggested that in the middle of the nineties, the Hungarian media understood the importance of maintaining a democratic human rights oriented role, but in the last ten years discriminatory/racist language in media is an everyday phenomenon. 

Moreover, 85-90 percent of media is directly or indirectly Government-controlled which depicts Roma as perpetrators of crime and, uneducated by reinforcing stereotypes.[footnoteRef:774]  The media also implies that Roma take most of the public budget, which is incorrect.  The State has been paying much more for a university student and the media does not raise this issue.   Electronic media are not interested in everyday discrimination.  Nevertheless, in the written press, it is reported more sensibly and with more or less objectivity.  Some stated: [774:  M Bogdan, ‘Roma Rights 2015: Nothing About Us Without Us? Roma Participation in Policy Making and Knowledge Production’ (ERRC, 7 December, 2015) < http://www.errc.org/article/roma-rights-2-2015-nothing-about-us-without-us-roma-participation-in-policy-making-and-knowledge-production/4433/10> accessed 14 April 2016
] 


“When you talk about the people getting access to the labour market; there will be a lot of people who would say that I don’t have access to labour market either because I live in the same region (regions without any industry or accessible labour market).  So it’s very difficult and complex to make a sensitive report which would highlight the specific problems of the Roma.  And its needs a lot of journalist work which apparently isn’t worth it because they are thinking about popularity and ratios of how many people are watching and these are not the issues which will attract more attention…”.[footnoteRef:775] [775:  Quotation from the expert category of (Poli-Minority)] 



They added that in school textbooks including history and literature, either Roma are ignored or stereotyped.  Hence, a non-Roma child would be socialised in a society with this type of media and textbooks.  This aspect will be added to by the fact that prejudices are not dealt with in schools or families, as stated by some: “This is a country without values.   When we learn how democracy works, we learn the procedure but we never were interested in the values and teaching our children what the values were.”[footnoteRef:776] [776:  Quotation from the expert category of (Ltg-Advo)] 


There was a consensus amongst the experts that Roma intellectuals and professionals (and not just portraying Roma as musicians) are inadequate in numbers in media due to the non-welcoming environment.  If Roma who work in media speak about the problems faced by the Roma, their objectivity is questioned, hence they do not speak up.  On a whole day of TV programmes, the number of Roma would be very few or even none; but they consist of 6-10 percent of the population.  Therefore, there needs to be consensus between the media providers that certain standards must be established and maintained such as banning any contents spreading prejudice.  However, some argue that generally the media is a bit better than the opinion of majority society on Roma issues.


6.6.2.7.3  Theme 3 - Lack of political will (national and/or local)

Political leaders are afraid to stand up for Roma because of losing support from the non-Roma majority in the election.  According to experts, there are invisible political links between the Government and the church.[footnoteRef:777]  The existence of Government/ political arrogance to the EU or Council of Europe is also counter-productive in implementing the law.  One expert stated: “There is a litigation in Heves county where the Romani children are misdiagnosed and put into segregated remedial schools, so this is where we can use the Strasbourg judgment but we will see how the court will actually apply it or they just ignore like the other case”.[footnoteRef:778]  There also exists dependency on the municipality leaders, although recently most of elementary/public schools went under the maintenance of the (central) State and not local Government.  Therefore, the situation should be resolved soon, according to some experts.  Furthermore, there is a lack of pushing for measures against racism, and discrimination as well as condemning racism.   Experts suggest that the Government ticks the box on consulting experts by giving insufficient time to the NGOs to comment on long drafts of legislation.  The paternalistic and discouraging approach of the Government at the roundtables with civil society has also been highlighted.  Furthermore, their recommendations are not implemented by the Government.  There has also been pro-Government media coverage in Nyiregyhza case[footnoteRef:779]: “Where the Socialist daily newspaper came out with an article....and Mr.  Balog the minister had to call them within an hour and pressed for some kind of amendment of the article to certain respect”.[footnoteRef:780] [777:  This was demonstrated in Nyiregyhaza segregation case]  [778:  Quotation from the expert category of (Ltg-Advo)]  [779:  See Chapter 5, section 5.4.2 for details ]  [780:  Quotation from the expert category of (Ltg-Advo)] 


In the past ten years, three different administrations had different attitudes towards segregation:

“From 2002 to 2006, there was a liberal person heading the education department and he was a key role in the anti-discrimination law and also harmonising public education law according to the anti-discrimination law….and this person introduced a lot of administrative change.  Those schools that had integrated education received certain kind of extra funding....and there were sanctions for those schools which segregated.  Then there was a socialist minister from 2006, who was not at all interested in this topic….Since 2010 this right-wing Government FIDESZ is doing measures that are against integration……a case in Nyíregyháza where Greek right Catholic Church runs segregated school on the Roma settlement, the minister of Human Resources personally came to the trial and was a witness and defended the school”.[footnoteRef:781] [781:  Quotation from the expert category of (Peda-Socio)] 


Local political climate is also a barrier to Roma integration and overall lack of ‘political will’ has increased after the transition from Communism.  Hence, there is a lack of effort from local council when encountering obstacles to integration:

“Because they have prejudice or because of the interest of their own or relative’s child, the Committee never takes a step.  The Mayors try to avoid scandals. Roma parents have little influence and are used to segregation...and accept it as a natural part of being a Roma.  If they are in an integrated community, their children usually face a series of conflicts, and the parents do not like the constant tension and being summoned to the school regularly.....often without knowledge and unaware of rights....other bodies do not take them seriously either.  In addition, mostly they are in a dependent relationship with the local council..., so they do not want to confront (them).”[footnoteRef:782]  [782:  Quotation from the expert category of (Peda-Socio)] 


According to experts, every Mayor and Head teacher would like to show that everything is going well.  Despite the fact that the ratio of Roma is rising in Hungary, integration is worsening.  The Government's ‘colour blind’ approach ignores the fact that 90 percent of Roma are unemployed compared to 10 percent of non-Roma.  This resulted in only one member of the Roma family receiving social security irrespective of the number of family members, which is HUF 47,000 (£120) a month.  Experts have agreed that it is not possible to survive on this amount.  Moreover, alternative survival means are taken away. For example, collecting broken twigs/berries in State-owned forests and selling them could result in fines.  Experts have stressed that school and local authorities need to allow experts to help them, since Roma feel more comfortable with their (experts) positive approach which is more effective.  If the local Mayor or administrator wants it, integration is possible as evident in Hodmezovasarhely[footnoteRef:783].  In many cases, integration is not a financial issue.   According to some, it mainly comes down to the fact that the political market is not receptive to the idea of integration and equality. [783:  See Chapter 5, section 5.4 3] 


It should be noted that under T7, issues including unequal access to quality education, the lack of structure and governance in the Public Education System have been highlighted.  The pressing need for the eradication of a system allowing separation amongst the children based on the socio-economic background has also been pointed out (Chapter 4, section 4.7).  The potential for positive contribution from the media has also been argued in Chapter 5, section 5.6.4.4.




6.6.2.7.4  Reflection on T7

More or less similar questions were asked on this topic to all expert categories with some variance, considering the semi-structured nature of the interview.  Additionally, it is relevant to all areas of expertise.  With regard to Theme 1, participants from all categories agreed that there is a strong resistance in Hungary on Roma integration on the ground including schools, employers and law enforcement institutions.  Regarding Theme 2, all participants suggested that the media is spreading the prejudice and stereotype.  There is also a lack of presence of Roma intellectuals in the media.  Finally, on Theme 3, all categories except ‘Eql-Bd’ and ‘Gov-Hu’ agreed that there is a ‘lack of political will’ at both national and local level.  Furthermore, it was observed by the researcher that the responses of the above noted two categories were quite generic and tactful.  Therefore, one could argue that this phenomenon supports some experts claim that the ‘Equality body’ is not fully independent.  The data collected is mainly objective coupled with an experiential element.  


6.6.2.8  Effect of rising far right activities (T8)

6.6.2.8.1  Theme 1 - Government’s response

Experts argued that the Government supports Jobbik when it is necessary.  There is a lack of clear division between Government and Jobbik as an expert stated: “In City Council of Budapest, there is FIDESZ majority and a small fraction of Jobbik.  There is no written cooperation between them but….that there is an undeclared relationship, support, kind of cooperation between them”.[footnoteRef:784]  Some suggested that this (unclear division) could also be a political tactic of Viktor Orban so that a lot of people are not falling into the arms of Jobbik.  He does not condemn but refuses far-right ideologies while not disassociating himself from people who are part of this ideology and by keeping them with FIDESZ.   Some also indicated that he knows that he might lose his international reputation on human rights but simultaneously he is politically stabilising the country in the long-run or he really thinks that there is not much wrong in having far-right ideology.   However, the danger of allowing Zsolt Byer[footnoteRef:785] in FIDESZ is that people see that racist language is acceptable.  On the other hand, Mr Balog[footnoteRef:786] unreservedly condemned hate speech and hate crime in and out of Parliament; he speaks of both Roma and non-Roma as Hungarian citizens; not as 'Hungarians and Roma'.  Therefore, there is a signal from the Government but members of the public need to hear it from more ministers since periodic condemnation is insufficient.  During Roma killing in 2009, two communities confronted each other and members of the Roma community were convicted based on race motivation, which made the far-right parties stronger.    [784:  Quotation from the expert category of (EU-frmwrk)]  [785:  See Chapter 5, section 5.6 3.2]  [786: Zoltan Balog, Minister of Human Capacities, Hungary, since 2012 (who is also a Calvinist pastor)] 


It is notable that one of the most popular topics that help to gain vote is anti-Roma rhetoric, which includes the constant theme of crimes committed by the Roma in the media, which has provided a bonus for the far-right organisations.  Jobbik’s use of anti-Roma sentiment amongst the majority in elections and also the Government’s communication reflects prejudice.  Some individuals with far-right ideology are founding members of FIDESZ.   Experts have argued that when it comes down to attitude towards Roma, there is no difference between FIDESZ and far-right voters, as FIDESZ stated, “Roma people have to be taught how to work”.[footnoteRef:787]  On this note, one can argue that accessing the process of accessing labour market includes aspects such as the skill set/qualifications of the candidate that are to match an employer’s job description, the opportunities provided by the State to gain these skill set/qualifications and the employers attitude towards any form of discrimination; contrary to which is evident in ‘Topic 6 - Theme 2’.   Likewise, the growing gap between Roma and non-Roma is beneficial for the far-right groups as well as the Government because there is a scapegoat for Hungary’s high rate of unemployment and/or crime.  Hence, the Government allows The Hungarian Guard[footnoteRef:788] march despite it being banned.  However, according to relevant experts, there is a strong likelihood that no political group can form a Government without Jobbik in the future.  This means that Jobbik may have some supporting role for any Government but the same experts are doubtful if any Government would openly push through discriminatory legislation (with Jobbik’s support).  Nevertheless, some argue that members of the public are tired of the issues of race and hate speech, because they could see that there are other problems in Hungary such as corruption and lack of jobs.  Hence, some Government bodies are now trying to promote a strange balance by acknowledging that there is racism and discrimination.  Experts also pointed out that there is also an absurd balancing attempt between the race-motivated Roma killing and a killing where the murderer happens to be a Roma. [787:  Quotation from the expert category of (Lit-Advo)]  [788:  See Chapter 5, section 5.6.4] 



6.6.2.8.2  Theme 2 - Supporter base (far-right organisations)

The supporters are well educated first time voters from middle class background; and it has tapped into the vein of populism.  Furthermore, young people are also usually more radical than the older generation and the far-right is the only radical ideology.  Besides, many Hungarians’ way of thinking has nothing to do with historical reality, which leads to widespread illusions, national myths and misrepresentation of history, which tends to marginalise a minority like the Roma.  Historically Roma were not legally considered as citizens, similar to Jews and they were forced to assimilate under Maria Theresa.[footnoteRef:789] Socialism also made an attempt to make them to become 'Real Hungarians’.  In 1989-90 many Roma had jobs but with the collapse of socialism they were the first ones to become unemployed and this process continued for two decades.   Most of them are very poor, which can easily lead to petty crimes.  Moreover, far-right organisations exploit this situation and started the discourse of ‘gypsy criminality’, which attracted one fifth of the population[footnoteRef:790] by fuelling Roma and non-Roma conflicts or tensions.  The support of Jobbik is the highest in the eastern and northern part of Hungary where the Roma population is highest.  This is not because Roma are voting for them, but because of the existence of anti-Roma voters in Budapest and other parts of Hungary.  Hence, there is some responsibility on Roma groups/organisations to keep the tension at a manageable level.   Otherwise, the far-right would exploit this situation even further which might lead to a possible civil war: [789:  Maria Theresa of Austria, who was the head of Habsburg Dynasty from 1740-1780]  [790:  This is evident in the 21 percent vote obtained by Jobbik in 2014 election in Hungary] 


“Because there is even a danger that due to the provocation of the Roma minority via marches, hate speech, campaign against the gypsies and provoking fear; the ‘will’ of the extreme right is to provoke some violent actions from the Roma minority and if they do it, then they (far-right groups) can say that, ‘OK, right now what we are doing is justified self defence as you are the attacker and I will defend the majority”.[footnoteRef:791] [791:  Quotation from the expert category of (Poli-Minority)] 



6.6.2.8.3  Theme 3 - Resistance/leading voice from Roma

Experts highlighted that the Roma are mostly peaceful and individualistic people and they will not organise themselves in a radical way.  Also EU researches have showed that there is 'zero' risk factor of riots/civil unrest from the Roma, because they can be repressed by various means.  On the other hand, Roma women and young Roma intellectuals are showing solidarity, although there is lack of movement on the ground.  Those who are going into national politics become puppets of the Government and Roma intellectuals are also witnessing the State being involved with a corrupt system of Roma representation.  Despite this obstacle, there were some initiatives on TV and radio on Roma cultural issues but social issues are always part of the political divide.   Hence, there is not a single Roma voice at a national level on the social issues, resulting in the failure of Roma communities in identifying themselves with the Roma political figures.  Some argues that if people are attacked as a group, they should act as a group despite internal differences since one million united Roma, for example, can do many things.  However, there are subgroups amongst them who have very fragmented relationships with each other.  Most of them live in very difficult circumstances and they do not have proper bodies to mobilise them, which have adequate resources and education on the role of public life and self awareness.  However, experts agree that the greater the pressure is on the Roma, the more likely that there will be open resistance/revolution.

Regarding T8, issues have been raised in the secondary data (Chapter 5, section 5.6.3.2)  such as insufficient amendment including Article 332, 226, 80, where there is no mention of ‘racist motivation’ as aggravating and mitigating circumstances with higher penalties to all criminal offences.  This can be contrasted with the UK where anyone found guilty of a   racially motivated crime may be given a more severe punishment than someone who commits the same crime without prejudice.[footnoteRef:792] [792:  Section 145 of Criminal Justice Act 2003- ‘Racist and Religious Crime - CPS Guidance’ <http://www.cps.gov.uk/legal/p_to_r/racist_and_religious_crime/#a03> accessed 20 November 2015
] 


6.6.2.8.4  Reflection on T8

Similar questions were asked on this topic to most expert categories with some variance, considering the semi-structured nature of the interview and the varied area of expertise.   The two categories who were not asked questions were ‘Eql-Bd’ and ‘Gov-Hun’.  The reason behind this is that the participants were not an expert on this topic.  Most participants agreed on Theme 1 that the Government response to far-right activities is inadequate, except one participant each from ‘Poli-Minority’ and ‘EU-frmwrk’.  The two participants suggested that the Government is doing more or less what they can, while trying to keep the potential far-right voters under the umbrella of FIDESZ.  With regard to Theme 2, the participants agreed about the supporter base of far-right organisations while attempting to identify the underlying reasons behind the base.  On Theme 3, all categories except one participant each from ‘Lit-Advo’ and ‘Poli-Minority’ agreed that there is no possibility of the Roma resisting or coming up with a leading voice for various reasons, which they identified.  The two above noted participants indicated that the Roma are unlikely to ‘resist’ openly with any further pressure.  The data collected is a combination of objective and experiential.
  



6.6.2.9 Need for law/policy change (T9)

6.6.2.9.1  Theme 1 - Roma targeted/non-legal measures

According to experts Hungarian Government’s colour blind approach is an obstacle to Roma integration.  Roma were not part of privatisation and there is no Roma focus in allocating development funds.  Thus, some extra points or preferences or affirmative action is needed in employment (not an unconditional quota) or in selective areas depending on the situation.  And experts agree that the responsibility is on the Government for introducing this:

“Each situation is different… and of course you can only do affirmative action if you know who the beneficiaries are.  It really depends on the circumstances and it depends on the problem you want to tackle.  If there is an underrepresentation of the Roma people in the local municipality then you can’t be colour blind because in this case you have to promote the Roma people and you have to have an inclusive municipality assembly, for example.  But if it comes to socio-economic improvement of certain disadvantaged groups, then I think it can be.  But as I said you have to build in guarantees in the system that makes sure that Roma are not excluded because they are poorer in advocating their own interest and rights.  Furthermore, States might dislike the idea of ‘monitoring’ since it would show the disparities in the society.  However, sometimes selective Roma targeted affirmative action is needed depending on situation.  So I think we can’t have one approach for the whole nation, for all the situations, for all the fields….and sometimes you have to combine both approaches”.[footnoteRef:793]   [793:  Quotation from the expert category of (EU-frmwrk)] 


For effective Roma-targeted measures, the MS are responsible for collecting ethnically disaggregated data with protected animosity.[footnoteRef:794]  Therefore, complying with data protection law and gathering this type of data can be done simultaneously.  However, continental Europe is very reluctant to collect and process ethnic data due to historical discrimination and holocaust.  Hungary is also aware of ‘big brother’ due to its recent history of communist dictatorship.  Despite this, the data are essential[footnoteRef:795] as indicated by professionals and international organisations: [794:  It means protecting confidentiality and anonymisity]  [795:  K Fiscella, P Franks, M R Gold and C M Clancy, ‘Inequality in Quality-Addressing Socioeconomic, Racial, and Ethnic Disparities in Health Care’ [2000] 283(19) Journal of the American Medical Association.2579-2584
] 


“A case in Strasbourg - Hungary was making a defence with the EU on the issue of school segregation that (according to the school maintainers) there is no subject for segregation because they cannot tell who is Roma and who is not.  Interestingly when it comes to ethnic data or ethnic identity, people who discriminate, never have any problems identifying who their potential victim would be.  So if someone wants to deny service to Roma client in a restaurant, the waiter will never have an issue with trying to identify who the Roma is.  But when we see the strategic litigation, we have NGOs who go to court trying to argue, for example, school segregation,.......the school administrator would say, ‘we don’t know who the Roma are and of course, when you go into the class room you see everybody in the class room, where there is no digital television, where there is no projector, there is no laptop and the window is broken and there you only see the Roma kids”.[footnoteRef:796] [796:  Quotation from the expert category of (Poli-Minority)] 


Thus, there needs to be a Roma focus in the law and policy, otherwise the development funds are not going to the Roma.  Social scientists have described Hungary as a phenomenon where among the poor those people who do not have distinctive appearance are going to get a better (advantaged) than those with a distinctive appearance:

“I want to give a very simple example, if they give funding for infrastructural investment and somebody is trying to apply for the investment and as a result they are creating employment; they should positively discriminate the Roma if that candidate have the same education until when the Roma and non-Roma population is going to be equal (in this context).”[footnoteRef:797]  [797:  Quotation from the expert category of (Eql-bd)] 



Some also suggested that labour market access should be the priority in ‘short term’ goals and access to integrated schooling system in the ‘long term’.  This is due to the fact that the majority of Roma live in extreme poverty struggling with daily living to give enough to their children to eat.  After this situation is resolved through employment, then this raises the secondary question of which school to send the child to.  On the other hand, some suggest that there is a need for a more geographical approach based on the micro-region using National census indicators such as income, educational level, heath care status and a lack of infrastructure.  By using these indicators automatically Roma communities who are in need could be reached; and EU, regional and ERFA funds could be used for these regions.  Also, wealthy Roma will not be able to take advantage of the funds since they could lobby with the decision makers.  However, it must be constantly monitored ensuring the Roma benefit from this and are not excluded, since non-Roma who share the same poor economic condition could be advantaged due to decision-makers’ discriminatory practices.  Furthermore, States might dislike this approach since it would show the disparities in the society.  They also argued that the skills and motivation of Roma can be utilised in a sustainable way through special mentors including preparing for job interviews.  Thus, equipping them for the labour market and not through NPWS:

“For example, providing trainings for specific jobs that are based on their choice and jobs which are looked for in the labour market….for example, there is a need for hair dressers.....train ‘X’ number of hairdressers and we know that it’s going to be sustainable or it can be teachers.  And also not to plan it like a one year programme, but to follow up if they found jobs…are they still in the job etc”.[footnoteRef:798]  [798:  Quotation from the expert category of (Ltg-Advo)] 


Some suggested that there are very good programmes in Hungary and the task now is to spread these good practices.  In early education, there are specific mentors of Roma origin who are publicly employed, although currently they are inadequate in numbers.[footnoteRef:799] Additionally, the EU should give MS the most significant impetus, enforce the role of National Roma contact point meetings and organise more assembly on the issues.    [799:  Mentors are appointed by the Hungarian Government supported by the European Social Fund.  It has proven to be valuable when Roma students are placed in a new academic environment such as admission to high school and social integration. ] 


One crucial issue, according to experts, is to remove mutual distrust between Roma and non-Roma and simultaneously take other integration-focused measures.  Kinder garden/schools are good places to remove this distrust and promote intercultural/inter-communal dialogue through following  appropriate methodology; integrated pedagogical programme resource; re-training the teachers; evaluating and re-drawing school districts; making structural changes; shutting down inefficient school; evaluating the number of places and demographic forecast and therefore the number of teachers needed and the linguistic background of the students.  There is no communication in many localities between the two communities, there are even different pubs for Roma and non-Roma.  Very few attempts have been made at local levels such as 'village days'.  Nevertheless, no serious attempts have been made at a national level and not many organisations address this issue of communication between these communities.  An expert suggested:
“If children in the kindergarten being together in the playground and then the mothers meet each other in the kindergarten and this is the best way.  No artificial things that the Mayor is organising community meetings….once a year that would be building up the relationship...It doesn’t solve the problem……if the families are meeting together…..not about the Roma culture and non-Roma culture, but normal basic life that might be the best tool.  This would lead to acceptance by majority students and parents”[footnoteRef:800]  [800:  Quotation from the expert category of (Peda-Socio)] 


The significance of inter-communal dialogue is also evident in the following statement:

“I attended a seminar on Roma….   and there was this teacher who had really strong opinions about why Roma have so many children and why they live like that and I was so angry and shaken, and I asked them (including students), ‘can you tell me where do you get this information? What supports your argument that you represent so passionately?’ And then they told me that ‘I had a friend in the kindergarten who was Roma and I even held his hands and even shared the same glass’, this kind of stupid things.  And they said that we heard it from the media and none of them had a single Roma friend.  I was so shocked to see this… They will be the future policy makers, will draft the new laws….and they have no interaction with the Roma at all.   And I think that’s why we have to start it very early because I can see what detrimental impact it has when it reaches the university students”.[footnoteRef:801]  [801:  Quotation from the expert category of (EU-frmwrk)] 


The expert also stated:

“They (non-Roma side of community) bring the issue of Roma because in their village there are lots of Roma who are thieves….So every time they bring this issue I have to be strong and not offended because they talk about Roma as thieves.  What I need to do is to listen to them and try to understand and explain to them that it’s a pity that in your village Roma people are doing these crimes and probably there is a reason, but of course we have to condemn it….But you should understand that now especially in the big cities a lot of intellectual Roma are trying to work against this and hopefully by time the situation will change.  We have this ‘political correctness’, which is fine as I think we have to maintain the standards.  At the same time, people are not encouraged to come and talk freely because as soon as you talk about a problem that you faced with the Roma,  you are immediately labelled as a ‘racist’….The only forum provided this (platform) was Jobbik, so people started telling the problems but by having this interaction with the Jobbik, of course, gradually they were very smartly drawn into the far-right ideology and I think that was the moment when we should have been more prompt in reaction and not let this process (rise in far-right supporters) happening”.[footnoteRef:802] [802:  Quotation from the expert category of (EU-frmwrk)] 



A considerable number of experts including in the area of pedagogy suggested that public schools should provide a minimum quality with tax payers’ money, which is accessible by anybody.  Anyone wanting to choose better schools/service, can chose private schools.   They stated:

“‘Free choice’ of schools must not exist in public schools.  Additionally, this is not ‘free choice’ for everybody, it is free choice for those who are having cars, they can drive their children there, who are having the information which school is the best one, which teacher is the best…..Those schools which are enrolling upper middle class children and the best teachers are going there, they are much better in equipment, teacher absenteeism is much less…A lot of indicators show that this is how the growth of the gap between the schools is bigger and bigger.  We have evidence from (Programme for International Student Assessment (PISA) results that in Hungary the difference between the schools is huge”.[footnoteRef:803]  [803:  Quotation from the expert category of (Peda-Socio)] 



Some highlighted that law or legal suits alone will not lead to better solutions but other measures are necessary.  There is a need for a more unified European Roma Strategy.  EU resources need to be used for after school classes/service, where children stay longer periods in school and disadvantaged children get snacks like in the UK.  Also the provision of extra-curricular support for Roma children who change school to catch up with those who are already there:

“From the European sources, there was advertisement for after school centres and….I hope many will be approved by the Government….that’s very much needed, because a child in circumstances where there is no light, no electricity, no books at home and parents cannot help them with their home work and they have far more important problems to solve than the next day homework.  It’s really an unequal situation……..and the Government has to step in and the European sources should be used to solve this problem”.[footnoteRef:804]  [804:  Quotation from the expert category of (Peda-Socio)] 



Experts stressed that specific anti-discrimination measures and tools are also needed to change attitudes and race motivated speech.  The Government also needs to condemn those who are involved in it. The Deputy Commissioner for Minority Rights (under the current/amended system) should have more power and resources.  ETA 2003 needs to be amended in the line with RED along with an improvement of policy instruments and control over implementation.[footnoteRef:805]   [805:  The issue will be highlighted in Chapter 7] 



6.6.2.9.2  Theme 2 - Political will

Some experts pointed out that there is capacity, goodwill and commitment demonstrated by some teachers and parents in schools.  And it needs to be scaled up to its full potential to have a systematic impact.  However, some are also sceptical of the ‘goodwill’ in implementing the law and policy since these ideas politically do not pay off.  Thus, the Government is always in a situation where they have to take into account this ideal minority protection issue.   On the other hand, they always tend to look at the other side of the coin, which is losing the support of the majority society if they seem to be ‘too much minority friendly’.  Yet, RED needs to be taken to schools, municipalities, hospitals and public services.  Direct and indirect discrimination as well as structural racism need to be tackled; and the public sector must lead this.  There is no person or institution who takes responsibility for integration and it is the Governments’ and EU Commissions’ responsibility to ensure access to quality education.  There is a need for screened and revised anti-discrimination measures including positive discrimination which need to be complied with, otherwise nobody will hire them (Roma) despite being educated, due to their ethnicity.

Experts also indicated that there is a need for a change in the political climate and a human rights oriented Government, who is more tolerant and honest.  However, they also agreed that with honesty in this context, there will be a reduction in support for the concerned political parties, according to a survey.  Despite this, commitment and examples have to come from the top since if politicians and decision-makers do not provide the environment, local Mayors will not feel the expectation or obligation.  Mayors also need to work with Roma communities, listen to their views, and play as a mediator.  If community leaders openly stigmatise other communities, Roma integration will not work.  In most villages there is hardly anyone with leadership quality.  Despite this unfavourable political environment, one Mayor successfully de-segregated school because “he was a very strong personality in the FIDESZ…. But most Mayors are not in this position and I think it takes extra courage….it was his own initiative and commitment, I don’t think it came from above”.[footnoteRef:806]  Thus, there is need for more definite political response against anti-Roma rhetoric, otherwise the radicals will become stronger and be legitimised such as France with a growth in support for the stronger Front Nacional.  For example, Zsolt Byer was not dispelled from FIDESZ despite Viktor Orban recognising that Byer made racist statements, Tivor Navracsics softened his statement (against hate speech) since all these may be liked to an extent by a substantial part of the public.  However, some argue that focus should be on the importance of education rather than political or legal-normative change, since expecting ‘goodwill’ and ‘understanding of human rights’ from politicians is very idealistic.    [806:   Quotation from the expert category of (EU-frmwrk)] 


According to some experts, it is not about ‘policies’ or ‘goodwill’ anymore, the key to success is to establish community level discussion platforms; otherwise it raises hatred from the non-beneficiary side.  The lack of interaction starts at school since children learn from teachers and also their peers.  Moreover, there is a lack of interaction between children from rich and poor backgrounds such as in the second and eighth district (consisting mostly Roma) of Budapest.  Therefore, inter-cultural awareness amongst the children and parents through curriculum and activities is much needed.  It is an incorrect policy to keep the communities isolated, which is not good for the overall economy and especially gadjo (non-Roma) children/communities.  Hence, two areas demand particular attention-access to secondary/vocational schools (integrated and offering the same quality of education), and the labour market (re)integration of Roma offering a minimum wage to live on.


6.6.2.9.3  Theme 3 - Measures dealing with hate speech/discriminatory language

Experts pointed out that ‘Freedom of speech’ is a basic right but it is not unlimited.  When it threatens people, the political climate worsens, then something must be done.  They added that the language used by Jobbik in Parliament is unacceptable and legislation is one of the tools that can be used to tackle this phenomenon.  Currently, it is effectively impossible to launch a law suit since hate speech is not regulated in Hungary and the provisions of ‘Freedom of speech’ may concur.  Nevertheless, it is very difficult to establish a standard to determine that a statement infringes someone’s human dignity or it is capable of leading to violence.   Hence, two types of changes are required-changes in the legal framework and changes in the rhetoric of the Government to draw a line in these cases of hate speech.   An expert stated:

“If you go back to the previous historical tragedies like the genocide in Rwanda, it pretty much started with differentiating between ‘them’ and ‘us’...and with Zsolt Byers comparing Roma to the animals which happened in Rwanda where the Tutsis were ‘the cockroaches’.  So we need to be very careful here”.[footnoteRef:807]  [807:  Quotation from the expert category of ( EU-frmwrk)] 


There is only one law on harassment (not hate speech), and this law was not to deal with the far-right because they did not exist in the current form when the law was designed.  So this law only partially deals with their activities and there is an update on the Penal Code trying to define hate crime, titled ‘attack on member of community'.  On the contrary, some experts stated that there have been a lot of failures via legal tools and law enforcement such as banning the ‘Hungarian guard’ followed by formation of similar groups.  Hence, legal tools are not the only solution, considering the State is also reluctant to recognise the issues arising from radical ideology.  One expert indicated that in the UK prevention strategies are used successfully in some cases, but in Hungary such ‘political will’ to prevent or even to recognise does not exist.  Politicians and NGOs at local level are crucial to this.   Moreover, NGOs need Government/political support and “as for the authorities, they should take more definite stands against hate speech.  For example, if the prosecutor initiates cases, it would mean that people would be more aware of the possible consequences of hate speech and it would have a preventive or pre-emptive effect”.[footnoteRef:808] [808:  Quotation from the expert category of (Ltg-Adv)] 


It is notable that under T9, the lack of a clear definition of ‘segregation’ in the RED has already been highlighted (Chapter 5, section 5.4.4).  An example of a success story of ‘political will’ has also been mentioned in Chapter 5, section 5.4.2.



6.6.2.9.4  Reflection on T9

Similar questions were asked on this topic to all expert categories with some variance, considering the semi-structured nature of the interview and the varied area of expertise.   All participants agreed on Theme 1 that there needs to be some form of ‘affirmative action’ or Roma targeted measures.  Nevertheless, one participant from ‘EU-frmwrk’ pointed out that this type of measure might not be necessary in all circumstances, therefore ‘affirmative action’ in selective areas would prove to be effective.  With regard to Theme 2, all participants agreed about the need for ‘political will’, although some had reservation and suggested that it might be very idealistic.  On Theme 3, most of the participants from various categories highlighted that in Hungary, hate speech is not regulated.  Thus, the issue needs legislation and its enforcement.  The data collected is a combination of objective and experiential.  It should be noted that factors such as ‘political will’ and ‘mutual distrust’ between the Roma and non-Roma community emerged sparingly during interviews with other expert categories.   


6.7  Conclusion

The above data analysis is based on the expert interviews conducted in Hungary.  It identifies various factors underlying the extent of success, limitations and potency of the anti-discrimination law and policy implementation under the auspices of the accession to the EU and hence the RED.  The outcome of the analysis indicates that despite progress has been made in Hungary through legislation, policy and relevant institutions; the implementation and enforcement in many areas are clearly inadequate and lack impetus.  Therefore, it can be argued that the phenomenon can diffuse the standing and effectiveness of the RED and conditionality to acquis communautaire.  The EU legal framework is not enough to achieve real change on the ground.  Furthermore, solutions will be suggested in the next chapter (Chapter 7), which will conclude the thesis in line with these identified underlying factors regarding the issues of implementation and enforcement.[footnoteRef:809]  It is not possible to accurately signify the relative weight of these factors, since they are interlinked from legal, political and social perspectives.  However, an attempt has been made to roughly indicate their relative weight as follows: [809:  This corresponds with ‘Finding B’ of Chapter 2, section 2.6] 

 
1. Lack of inter-communal/inter-cultural dialogue to remove ‘mutual distrust’ between the Roma and non-Roma.  This has resulted in not having an understanding and respect for each other’s cultural values, hence prejudices (T9 – Theme 1 and Theme 2).  However, susceptibility of this factor to legal norms may be challenged, which can be address by legislative and policy initiatives in areas including public education system,[footnoteRef:810] [810:   This will be addressed in Chapter 7] 

2. Inadequate legislation such as hate speech legislation, need for stronger legislation of affirmative action, clear definition of segregation; and inadequate response by the Government in the areas of increasing far-right activities and supporter base (T8 - Theme 1 and 2, T9 - Theme 3).  These have added to the growing stereotype, segregation and hate speech against the Roma and therefore, increased discrimination.  This can lead to a significant intra-community strife, if not recognised and dealt with by the State as a matter of priority (T8 - Theme 1 and Theme 3),
3. Lack of Roma voice/leadership/mobilisation in the media and politics due to factors such as prejudice in the media environment and heterogeneous nature of the Roma themselves (T7 - Theme 2, T8 - Theme 3),
4. Lack of Political will at the EU, national and local level, where media plays a critical role (T7 - Theme 1, 2 and 3).  Moreover, lack of the Government’s openness to consult the experts and implement their recommendations (T7 - Theme 3),
5. Inadequate monitoring and enforcement mechanisms from the EU, resulting in a ‘soft approach’ to Roma integration and hence a ‘loose grip’ on the MS (T3 -Theme 4 and 5),
6. Inconsistent policies and inadequate monitoring at domestic level, hence issues in the area of compliance with the RED (T3 - Theme 1, 2 and 3),
7. Lack of ethnic data evidencing Government’s ‘colour blind’ approach, therefore lack of Roma targeted measures or affirmative action (T9 - Theme 1 and 2).  This issue is also evident in the record held by the ETA on lack of accurate number of complaints made by the Roma victims of discrimination,
8. Lack of commitment to Roma focused affirmative action in particular areas such as the labour market (T9 - Theme 1),
9. Unsustainable NPWS (T3 - Theme 2), which does not equip the Roma with the skill set to access the labour market,
10. Lack of transparent and accountable legal and political framework/institutions (T2, T4, T5, T6 - Theme 1 and 2),
11. Lack of general infrastructure and utilisation of financial resources in the micro-regions where most of the Roma populations are concentrated (T7 - Theme 1 and 2, T9 - Theme 1 and 2),
12. Lack of awareness/information about their options/rights in the area of law and  accessing the Justice System (T1 - Theme 1),
13. Insufficient and inefficient legal aid structure (T1 - Theme 2) especially in the context of the Roma due their extreme poverty,
14. Lack of awareness regarding the legal framework on anti-discrimination and race motivated issues by the judiciary/legal professionals (T1 - Theme 1),
15. Inadequate resources of the ETA, lack of complete independence from the Government  and lack of efficient communication with relevant organisations such as the NGOs (T5 - Theme 2),
16. Free school choice system also contributes to school segregation (T6 - Theme 2 and T9 - Theme 1),
17. Lack of teachers training under the auspices of the RED and ETA, along with lack of appropriate remuneration especially to deal with the challenges with children from disadvantaged background (T7 - Theme 1),
18. Roma children being channelled primarily to vocational training (T6 - Theme 2) and not mainstreaming them in upper secondary and higher education), and 
19. The underutilisation of the MSG system as a supporting tool, therefore it is almost dysfunctional without having the skills and competence to operate (T2 - Theme 2). 



Chapter 7 - Conclusion

7.1  Addressing the research question

The study sought to examine the effectiveness of the RED in the context of accessing mainstream education and labour market by the Roma minority in Hungary.  Therefore, it enquired into the implementation process and the enforcement mechanisms of anti-discrimination legislation and relevant policies under the auspices of the RED.  Chapter 1 presented an account of the significance of the research question, which is ‘To what extent is the Race Equality Directive 2000/43/EC implemented while enforcing anti-discrimination legislation and relevant policy in Hungary on the ground - in the context of accessing mainstream education and labour market by Roma minority?’  It also propositioned that the Roma has been excluded from mainstream quality education and labour market amongst other services which inhibited Roma integration within the wider economy and hence resulting in economic injustice.  There is also a debate regarding the effectiveness of EU law on the ground which is reflected in the research question   The research question has been addressed through synthesising the documentary (such as law and policy of the EU) and empirical study (analysis of interviews) while using a qualitative research approach.  Both the findings have contributed in identifying the underlying ‘causal factors’ of the outcomes of the research question.

Utility maximisations of the accession, varied power of the EU in different stages of the accession negotiations and the appeal to the accession of the EU have also played a critical role in the research context. States sometimes calculate the cost and benefit of compliance and choose not to comply.  To this end, factors that may influence the adherence and compliance of ‘conditionality’ include the EU’s power variation in different areas, benchmarking/monitoring provision of institutional models,  the MS’s democratisation and marketization along with the idea of ‘path dependency’.  It is notable that the discrepancy in the timely transposition of different types of directives has led to the fact that Roma integration may not be a preferential issue for the Government over trade issues.  The support of the MS for the EU also influences the law and policy implementation on the ground, coupled with enforcement mechanisms; and Hungary is an example in this context.   The issues with competence and particularly the political will of the EU are evident through the ‘Soft law’ in this area and therefore, some form of ‘Hard law’ may be justified and effective in case of certain MS with serious issues in the area of ‘Roma integration’.  It can be argued that the EU has lost its status with regard to having an impact on the ground in the context of the research question.  The ‘Hard law’ may include concerted action against the concerned MS by the EU institutions such as European Commission.  The action may involve sanctions or suspension of certain benefits resulting from the membership.[footnoteRef:811]  The impetus from the EU could also come in the form of passing and enforcing legislation including ‘affirmative action’ where the MS is persistently acting contrary to accession ‘conditionality’. The noted above changes may prove to be tricky for the EU due to various factors emerging from the national perspective.  It is observed that there is a ‘missing link’ between the ‘role’ and ‘enforcement mechanisms’ of the EU and the State actors, which may be influenced by a number of underlying ‘causal factors’ in implementing and enforcing the RED on the ground.  This could be achieved through a greater use by the ECJ of its enforcement powers including Articles 258-260 TFEU.   [811:  Referred in Chapter 3, section 3.10.4] 


Furthermore, the thesis manifested that the legislative and policy mechanisms that are established as a result of the acquis communautaire such as the RED, needs attention from various perspectives.[footnoteRef:812]  For example, on the issue of ‘Access to Justice’, it can be argued that the lengthy, complex and expensive process of litigation can de-motivate victims from lodging a complaint, especially the multiply-disadvantaged Roma who have far more immediate issues to resolve in their everyday lives.  Litigation has the advantage of empowering the Roma by setting precedents to those who are likely to infringe the rights of the Roma.  However, their ‘Access to Justice’ in reality can be questioned from this perspective[footnoteRef:813]  which has been backed up by the insignificant number of case laws dealt with by the ECtHR and ECJ on any form of discrimination against the Roma minority.  In this regard, a more  meaningful exercise by the European Commission of its powers under Articles 258-260 TFEU could be a way of enhancing access to justice.  Additionally, the Treaty may be revised in order to broaden the competence of the ECJ, along with increased capacity and robust functioning of the ECtHR which may include changing the Plaumann test for the RED, clarifying the power of the ECtHR and the ECJ.[footnoteRef:814] [812:  As evidenced in both primary and secondary data]  [813:  The issue has been highlighted in Chapter 3, section 3.8.2]  [814:  Referred in Chapter 3, section 3.11] 



Furthermore, the issues in the political spheres of Hungary, such as nationality, ethnicity, democratic transition, minority rights and political participation of the Roma have influenced ‘Roma integration’ in the area of education and labour market.  It has been observed that ‘minority’ focused instruments such as MSG, Minorities Ombudsman, ETA 2003 need to be utilised to their full potential.  Furthermore, some noticeable ‘setbacks’ occurred in these areas amongst others, which has impeded the effectiveness of these initiatives under the auspices of the RED.  It has been argued that some legislative changes have had a detrimental effect on the imbalance between the protection of the economic freedoms through access to mainstream education, competition and fundamental rights of the Roma.  For example, the amendment in 2011 of the ETA may have a counter-productive effect on Roma gaining the skills to enter the labour market and therefore their ‘integration’.  Simultaneously, the legislation pledges for anti-discrimination provision(s) based on racial/ethnic origin (Article 8), hence ascertaining their fundamental rights.

It is undoubtedly noteworthy that Roma children are multiply disadvantaged and the number of them who are sent to the ‘special schools’ are disproportionate compared to their non-Roma counterparts.  The overall social disadvantages of Roma families can further impact their education, resulting in economic and social exclusion.  Therefore, it needs to be addressed by the Public Education System, the relevant legislation and policies.  The issue of any form of school segregation and the underlying reason(s) demands immediate action.  In the area of access to the labour market, the Roma needs to be equipped with skill sets that enable them to gain sustainable employment and earn a regular livelihood.  The direct link between the far-right ideology and increasing discrimination against the Roma in the research context is clearly salient. 

The results of the analysed primary data have revealed the underlying factors that have influenced the extent of effectiveness of the anti-discriminatory legislation and policy in the light of the research question, which includes lack of ‘political will’ and lack of ‘Roma voice’ in the media.  They indicated that any deficiencies in the implementation and enforcement mechanisms will cast a doubt on the RED and thus conditionality to acquis communautaire.    On this note, it can be argued that a similar approach could be undertaken in the context of Croatia whose accession took place on 1 July 2013.  It is notable that Croatia is a neighbouring country of Hungary which has similar issues in the area of Roma integration.  Despite adopting the NRIS from 2013 to 2020, and taking the presidency of the DRI 2005 to 2015, the implementation of anti-discrimination legislation, Constitutional National Minority Rights Act, ‘Roma integration’ through equal access to education and labour market has been a challenging task for Croatia.  The issues in implementing and enforcing the legislation and policy in these areas under the auspices of acquis communautaire follow a similar pattern to Hungary.  This includes poverty, social exclusion, limited access to education, difficulties in labour market integration, much lower income levels than their majority counterparts, stereotypes and prejudices and their demographic trends of a rapidly growing economically active population.[footnoteRef:815]  Thus, lessons can be learnt and further research could be proposed in the case of Croatia through following the recommendation such as broadening the EU competence and control, which has been indicated in Chapter 3. [815:  Government of the Republic of Croatia, National Roma Inclusion Strategy- from 2013 to 2020 (November 2012) Zagreb <http://ec.europa.eu/justice/discrimination/files/roma_croatia_strategy_en.pdf> accessed 4 January 2016] 


On the question of ‘segregated education’, the disadvantaged children particularly the Roma would have to be educated and supported in an integrated way by trained and experienced teachers who are able to integrate certain elements of developing pedagogy into the mainstream education system.  Otherwise, they will continue to be motivated by lower expectation based on the prejudice that they are incapable of higher achievement.  This leads them to drop out of the education system without the slightest prospects for employment.  Furthermore, the term ‘mildly handicapped’ needs clear definition, the process and qualification indicators of the Select Committee who selects the children to be sent to special schools needs to be reviewed.  This scenario could fall under EU anti-discrimination law in the context of the research question.  They should be experts who are completely independent of the State/local authority with awareness of the cultural differences.  Roma parents also need to have the support to raise awareness of the choices that they have, with improved and transparent governance.  Otherwise, it can be argued that this can allow the MS to justify its action, which may amount to contravention of the RED as evident in the 2011 amendment of the ETA 2003.
It is an interesting observation that historically the concepts of ‘nationality’ and ‘ethnicity’ have been an issue since the Austro-Hungarian period.[footnoteRef:816]  Therefore, tolerance and accepting the differences of other ethnicities/minorities need to be dealt with ‘internally’ through changing peoples’ mindset and eventually ‘habituate’ these.  In addition, if enforcing compliance requires extensive behavioural changes to the area in question such as ‘minority rights, external EU intervention can compel the MS to undertake reforms they would not have undertaken otherwise.[footnoteRef:817]  However, the domestic ‘political climate/will’ is a crucial factor that needs addressing.  The Government must provide a sound regulatory framework in accordance with the EU values that can be practically exercised with transparency and accountability.  This will also have a significant impact on the behavioural change of the society on the issue concerned.  [816:   Highlighted in Chapter 4, section 4.2.1 and 4.2.2]  [817:  G W Downs, D M Rocke and P N Barsoom, ‘Is the good news about compliance good news about cooperation?’[1996] 50(3) International Organization 379] 


On the issue of ‘domestic compliance’, the EU must demonstrate consistent and equal power during the accession process which is clearly visible in the area of competition policy or free movement of goods.  This would reduce the conditionality gap where the acquis is ‘thin’.   By tightening the performance criteria or prolonging the selection process of the potential applicant countries to enter the accession negotiation process as a candidate State, those countries would be set on the right path if they truly want to join the EU and absorb its values.  The EU also needs to engage more meaningfully with the problems of the Roma regarding the anti-discrimination provision of the acquis.  For example, including a robust anti-discrimination awareness-raising measure by the candidate States as ‘a precondition for accession’ where experts such as the independent equality body and NGOs can play a significant role.  Therefore, irrespective of the issues in question, active engagement of the stakeholders and experts especially the EU, while designing and implementing legislation, policies, monitoring and enforcement mechanisms will undeniably contribute to a smooth transition. 


7.2  Suggested solutions and conclusion

The main contribution of the study is that the implementation and enforcement of the RED demands a multi-faceted approach in addressing the issues on the ground including equal access to mainstream education and the labour market.  The focus must be primarily on ‘trust building’ between the Roma and the concerned stakeholders (particularly the majority non-Roma), while designing and implementing law and policies with an aim to ‘equality and integration’.  This is due to the fact that legislative and policy reform in itself is inadequate in tackling issues such as political resistance to a local level implementation and the general lack of support in the society that has been engrained for generations.  It can be argued that there needs to be a balance between EU and Hungarian legislative measures.  Lack of enforcement of EU standards and co-operation of the MS and its organs are also crucial for the effective implementation and enforcement of the RED.  In this context, subsidiarity and proportionality can be used as standards for measuring the effectiveness of EU action.  However, some argue that subsidiarity may not prove to be a very useful tool due to its shortcomings in its perceived application based on the legal framework provided by the Lisbon Treaty since it creates a theoretical top-down approach in the understanding of how competences are employed in the legislative process of the EU and the MS.[footnoteRef:818]  The need for the above-mentioned focus will gradually alleviate since the changes resulting from the ‘trust building’ will take a couple of generations to become fully realised.  Unfortunately, generations of potentially economically active Roma youth[footnoteRef:819] will be lost in the process together with the benefits that they could bring to the country including social cohesion and respect for fundamental rights.  Nevertheless, perseverance is crucial and the following suggested solutions[footnoteRef:820] need to be taken into account under the auspices of the RED and in the light of above-noted contribution, which emanate from the thesis including the causal factors that have been identified in Chapter 6: [818:  S Constantin, ‘Rethinking subsidiarity and the balance of powers in the EU in the light of the Lisbon Treaty and beyond’ [2008] 4 Croatian Yearbook of European Law and Policy 151-177]  [819:  Across the EU, the average age is 25 amongst the Roma, compared to 40 amongst the non-Roma]  [820:  The recommendations have followed the same order as the factors identified in Chapter 6, section 6.7. It also corresponds with ‘Finding B’ of Chapter 2, section 2.6] 


1. Inter-communal/inter-cultural dialogue needs to be established and compulsory inter-cultural curriculum in schools can be the starting point of this process,[footnoteRef:821] which could be done at a legislative and policy level under the national competence.  Active citizenship should be promoted, for example, where the parents (both Roma and non-Roma) will be involved on common issues such as children’s health, community environment, outdoor activities.  This will undoubtedly encourage communal interaction resulting in an understanding, acceptance and respect for each others’ culture and values.  Effective involvement of the civil society, MSGs and relevant experts will be invaluable in this context (T9 - Theme 1 and 2).  The MSGs legal framework needs revising through broadening their competence and allowing them to be more actively engaged in the process.  This is also evident from the expert quotation in Chapter 5, section 5.6.4.2.  It must be noted that conflict between the mainstream education and traditional Roma education lies in the opposing structures, values and interests of these two different communities.[footnoteRef:822]  The school textbooks must not portray stereotypes and prejudice.  It also needs to be dealt with by non-Roma families; otherwise generations will be brought up and educated with prejudice (T7 - Theme 2).  The ETA and media can play a constructive role in promoting the dialogue as highlighted in Chapter 5, section 5.6.4.4,  [821:  This recommendation is the foremost since it is the understanding of the author of the thesis through the empirical study in Hungary that no legal or political measures will be effective to tackle the identified factors, unless and until the mutual distrust between the two communities is not eliminated]  [822:  J Wauters, C V Mol, N Clycq, J Michielsen and C Timmerman , Involving Roma parents- analysing the good practice of a primary school in Ghent (British Journal of Sociology of Education,Taylor and Francis 2015)] 

2. Drawing a line by the Government is essential in the context of any type of racist/ discriminatory language, for example, a fine or suspension of certain benefits as a Member of Parliament can be imposed in an unbiased manner.  Furthermore, the creation and activities (including hate speech, provocative/threatening actions and violence) of the far-right organisations need to be recognised by the Government and regulated by tougher legislation, which is currently lacking (T8 - Theme 1, T9 - Theme 3).  Therefore, legislation needs to be amended and enforced including punishment of ‘racially motivated’ crimes (T8 - Theme 1), which has also been highlighted in Chapter 5, section 5.6.3.2 and 5.6.4.3.  The EU could adopt legislative standards in this context which ought to be followed by the MS.  Additionally, NGOs need Government’s support, especially to stand against hate speech (T9 - Theme 3).  The need for hate speech related legislation[footnoteRef:823] has also been argued in Chapter 5, section 5.6.3.2, [823:  ‘The UK Police guideline on hate speech’ might of relevance as a point of reference, which includes the step by step guideline such as selection of the officers are rigorous and they are assessed on scenarios and hence prejudice are identified at the beginning, hidden prejudice usually comes out at some point and they face disciplinary and eventually dismissed- demonstrating zero tolerance, every officer goes through the guideline and awareness training, if anyone shows any views contrary to the guidelines, they are referred to ‘remedial training, where they do the training again as well as being assessed on their knowledgeThere is a specialist unit on hate crime and speech working county wide co-ordination, meets regularly with other agencies including local councils. Whether the guideline is adhered to or not, is being assessed by the Regulatory body through random and without notice inspection, interviewing the victim’s experience, interview the police officers. However, having a mentality amongst the officers to a positive change by follow the guidelines or law is crucial.
] 

3. Social and political issues need to be discussed between the Roma and non-Roma communities.  Intellectuals from both communities (especially from the young generations) can play a significant role through the media, provided they are given the opportunity.  This will create a platform for constructive dialogue between the communities (T8 - Theme 3), which will also result in finding the roots and solutions of the issues rather than following a ‘blame culture’.  Through including these young generations (both Roma and non-Roma) in an active way, involving the talented young Roma to participate in the local communities working with the municipalities and local authorities to implement policies; will not only benefit the State but may also prevent them (non-Roma) from being radicalised by far-right ideologies.[footnoteRef:824]  The potential for the media to play a constructive role in this context has also been argued in Chapter 5, section 5.6.4.4.  Media law can address this phenomenon which could be set within the national competence, [824:  The issue with lack of a platform for dialogue has been pointed out by expert category ‘EU-frmwrk’] 

4. The significance of domestic ‘political will’ cannot be stressed enough.  It needs to come from the national leaders, which can be expected to be followed at the local level under the national competence (T7 - Theme 3).  Nevertheless, some may find this approach ‘idealistic’ (T9 - Theme 2) due to the existence of corruption (T3 - Theme 2) and the risk of losing vote from the majority voters (T9 - Theme 2).  The EU Commission also has to have a ‘firmer grip’ and ‘political will’ with regard to infringement proceedings/ actions against the MS with serious problems (T3 - Theme 4 and 5) in this area.  Adherence could also be improved by two methods: firstly through the provision of extra incentives/assistance of compliance (‘Soft’ law) and decreasing the costs of compliance accompanied by close and frequent monitoring by a unit dedicated[footnoteRef:825] to the compliance issue.  The Open Method of Coordination model could be a possible tool to be used within the EU competence.  Secondly, through increasing the costs of non-compliance such as withholding EU funds or imposing financial or trade sanctions (‘Hard’ law).  These approaches would contribute in building the EU’s credibility amongst the stakeholders, particularly the Roma, in the context of the research question, [825:  Discussed in point 5 below] 

5. ‘Roma integration’ related law and policy implementation demands strong EU control, which includes the appropriate utilisation of the EU funds (also highlighted in Chapter 4, section 4.4.3.2) by the MS with a separate financial commitment on the issue.  This approach can also be utilised as a tool for enforcement, for example, suspension of certain benefits or imposing conditionality in accessing EU social/structural funds and allocation of funding for the purpose of ‘Access to Justice’ by the victim.  This allocation utilisation will be overseen by the NGO or the ETA (under national competence) followed by reporting to the ‘EU unit’ may also be effective in this area.  Moreover, under the EU competence, one particular ‘EU unit’ can be dedicated (as opposed to the current status) for monitoring the domestic implementation and enforcement with different directorates based on defined indicators (T3 - Theme 4 and 5).[footnoteRef:826]  Expert assistance could be provided by the EU where appropriate, the effectiveness of which is dependent on the State’s willingness to co-operate, [826:  Again, the significance of accurate ‘ethnic data’ is evident in order to measure the effectiveness of any legislation and policy, as noted in point 6 below] 

6. Government’s integration programmes need to be tailor-made at a local level under the national competence. For example, programmes designed for region/county level under the broad ‘standard’ programme due to the population demography where subsidiarity and proportionality as general principles of EU law could be relevant.  This approach will also reduce the waste of resources and increase the capacities of the State since the ‘standard’ programme might not be needed in certain regions. Furthermore, the issue of lack of ‘know-how’ (as mentioned in Chapter 4, section 4.4.3.2) needs to be dealt with, for example, through expert assistance from the EU as noted in point 5 above.  Also the programmes need to be targeted to the beneficiaries and monitored consistently on a short-term basis using specific indicators such as the number of Roma entrants in the labour market within a specific time scale.  And therefore accurate ‘ethnic data’ on the numbers of Roma is crucial, which is one of the key factors that have emerged frequently throughout the primary data analysis (T7 - Theme 1).  Moreover, ‘institutional discrimination’ (T9 - Theme 1) needs to be dealt with, together with greater transparency in implementing these programmes.  NRIS demands refinement on the Roma issue with specific indicators and benchmarks (T3 - Theme 2).  Due to the constantly changing ministerial departments together with overlapping roles, following up of these programmes is being hindered (T3 - Theme 2).  Thus, a simpler mechanism comprising one separate ‘unit’ at the national level (MS unit) that is solely dedicated to monitoring and measuring the integration process in all areas could be more effective.  Given that the ‘MS unit’ will have the authority to access information in relevant Ministerial departments and will be able to co-ordinate the tasks with them as well as its ‘Regional representatives’, it should make the method of progress/regress measurement, more efficient.  This unit would also have regular short-term reporting to the ‘EU unit’ as mentioned in point 5 above.  Finally, the ‘EU unit’ would notify the Commission, who would take appropriate action which may include providing support, consultation with the MS or a warning followed by suspension of EU funds.  Given that Directives leave the means of implementation to the MS, maybe there is scope for a more effective Hungarian implementation without automatic recourse to the EU, though the latter could be in the background when needed.  Hence, Hungary could adopt a more robust legislation itself to support the aforementioned model,
7. The significance of accurate ‘ethnic data’ has repeatedly emerged for the purpose of targeted action plans and their implementation, utilisation of EU funds and measuring the effectiveness of these actions.  Under the EU’s Data Protection Directive, ‘ethnic data’ can be collected for selective purposes as long as they are safeguarded (T9 - Theme 1 and 2).  Therefore, a ‘safeguard mechanism’ needs to be designed and implemented under national competence in order to prevent any potential data abuse.  It must be noted that since the Roma is the only ‘visible’ minority amongst others, prohibiting ‘ethnic data’ collection would not prevent discrimination against them. Furthermore, Hungary acknowledges the Roma as a national minority[footnoteRef:827], which justifies and demands ‘ethnic data’ collection provided that above-mentioned criteria are being fulfilled, [827:  Unlike France, who does not acknowledge the concept of ‘ethnic minority’.  Please see J Markham-Cameron, ‘The EU and the Rights of the Roma: How Could the EU have Changed the French Repatriation Program of 2010?’, (2013) 5 Claremont-UC Undergraduate Research Conference on the European Union <http://scholarship.claremont.edu/urceu/vol2013/iss1/5> accessed 1 March 20116
] 

8. Immediate ‘affirmative action’ is required if Hungary’s Roma are to be (re)integrated politically, economically and socially.  However, this must be done in selective areas depending on the situation and an unconditional quota may not be necessary, for example, preference in accessing the labour market (T9 - Theme 1).  It should be noted that Article 5 of the RED ‘permits’ specific measures to ‘prevent or compensate for disadvantage linked to racial or ethnic origin’. Perhaps the ‘requirement’ of specific measures could be included in the RED (under EU competence) in cases that do/do not fulfill certain indictors in the areas concerned.  This could then be followed up by the Government (under national competence) and labour market access should be the priority.  A similar view has also been quoted by experts in Chapter 5 section 5.6.4.4.  This will ensure a steady income for Roma families and therefore they can afford to send their children to schools (T6 - Theme 2).  The next area for this type of ‘affirmative action’ is ‘Public Education System’ (T9 - Theme 1).  The reasons behind affirmative action/positive discrimination need to be explained to both communities (particularly non-Roma) before attempting to implement it (T3 - Theme 3), which may make the non-Roma society more receptive to this action.  The FIDESZ Government has used the strategy of sending a booklet to all citizens explaining its achievements on various policy areas such as Hungary achieving one of the best economic growths in Europe.[footnoteRef:828]  Therefore, it can be argued that a similar approach could be undertaken by the Government to explain the significance and benefits of Roma focused ‘affirmative action’.  Otherwise, merely imposing ‘affirmative action’ may depict simply a confession of State failure in guaranteeing the rights of those in true need and not dealing with societal hostility towards it,  [828:  Kormany Informacio, A Magyar Reformok Mukodnek!,  Nalunk nagyobb a gazdasagi novekedes mint az EU-ban! <http://mrm.kormany.hu/> accessed 3 January 3016] 

9. NPWS needs to be sustainable with an aim for a long-term solution at a level of at least the minimum wage.  This may include educating/training the Roma in the areas which are sought after in the labour market.  The Government can liaise with multi-national organisations which can play an active role in this context, as evidenced in the case of IBM in Hungary (Chapter 5, section 5.5.2.1).  The local authority officials need to be trained about the RED and the ETA 2003 in order to eliminate any discriminatory practices (T3 and T9 - Theme 1) in this area.  Since minimum wages are permitted under EU free movement law, therefore standard can be set under the EU competence,
10. The issue of ‘political will’ re-emerges as highlighted in point 4 and 6 above. Furthermore, the amendment in 2011 of the ETA 2003, the consequence of the abolition of the previous Minorities Ombudsman system, inadequate competence and the resources of the ETA need to be effectively dealt with.  In addition, clear regulatory guidelines are needed for the courts to follow in discrimination cases.  ETA 2003 needs to be amended in line with the non-discriminatory provision of the RED with regard to school segregation.  Clear definition of ‘segregation’ needs to be included under the auspices of the RED along with improved policy instruments and control over its implementation both at the EU and national level competence (T9 - Theme 1).  In this context, ‘segregation’ can be defined as features practiced in various institutions which  may make it difficult for certain individuals/groups  in accessing certain benefits within the scope of Article 3 of the RED, while allowing gaps/inequality in opportunities, and thus maintaining economic advantages and/or superior social status of the dominant group(s).  It is sometimes used particularly to describe physical separation in schools or neighbourhoods, for example, school or street layouts can shape the demographics of a school or city and isolate a group of students or a neighbourhood from those surrounding it.  In this way, the environment functions as a form of regulation which constrains the behaviour of those who interact with it, often them being completely unaware of it. Furthermore, RED needs to be taken to schools and municipalities to tackle institutional racism/discrimination and the public sector must lead this.  Otherwise, nobody will hire the Roma despite their being qualified for the labour market (T9 - Theme 2),
11. Infrastructure needs to be improved in the micro-regions, with Roma-focused affirmative action in selective areas.  Simply assuming that the services/benefits resulting from the improvement will reach the Roma is an illusion since they are highly likely to face institutionalised discrimination due to their ethnicity (T9 - Theme 1).  Consulting relevant experts will prove to be useful for the purpose of efficient utilisation of available financial resources (T7 – Theme 1 and 2, T9 – Theme 1 and 2).  For example, more Roma mentors need to be employed in the area of early education (T9 - Theme 1).  Furthermore, it can be argued that territorial, economic and social exclusion could be tackled to some extent by de-centralising industries and the labour market.  Therefore, Governments plan must include the geographical distribution, the number of the Roma population on the territory and an accurate description of the socio-economic challenges encountered by the Roma resulting in social exclusion.  It can be argued that this phenomenon may fall under the social cohesion competence of the EU.[footnoteRef:829] [829:  C T Whelan and B Maître, ‘Economic Vulnerability, Multidimensional Deprivation and Social Cohesion in an Enlarged European Community’ (2005)  46 International Journal of Comparative Sociology 215-239
] 

12. Easier access to the Justice System and knowledge of their legal rights is fundamental in protecting the rights of the Roma.  The local NGOs, MSGs and more importantly the ETA can play a significant role in this context.  The ETA’s competence needs to be broadened, for example, power to award compensation to the victims.  It also needs to be decentralised, resulting in having an ETA representative at least in each County, who will be in direct liaison with the central ETA in Budapest.  Thus, its capacity/resources need significant input from the Government in order to function to its full potential as an effective independent body.  It can be regarded as a matter that falls within EU competence, although the MS would be implementing it on the ground.  The TFEU Articles that may be of significance in this context includes Article 6(f) on civil protection, Article 67(4) on facilitating access to justice, Article 81(2)(e)-(g)  on issues such as eliminating obstacles to the proper functioning of civil proceedings.[footnoteRef:830] [830:  ‘Access to European Law’< http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT> accessed 19 April 2016] 

13. The relevant Government Ministry needs to provide an improved and more accessible legal aid structure (T1 - Theme 2).  Furthermore, the relationship between the ETA (County representatives), the NGOs and the MSGs needs to be improved.  Each of their roles can also be defined in this context.  For example, MSGs could be assigned to maintain communication with the victims of discrimination and gather information/evidence for the ETA or the pro-bono lawyers of the NGOs, and the NGOs can co-ordinate with the MSGs to raise ‘awareness’ amongst the vulnerable part of the populations, particularly the Roma.  The reform of the MSGs in the sense of broadening their competence and giving it a truly autonomous status should improve their relationship with local government.
14. The ETA can play a significant role in the training of the judiciary, legal and law enforcement officials about the legal framework on anti-discrimination and race motivated crimes under the auspices of the RED and the ETA 2003 (T1 - Theme, T5 - Theme 2 and T7 - Theme 1).  The higher education institutions also have to play their part in the process of preparing the future professionals and decision makers in this area.  These would be falling under the national competence,
15. Under the amended system, the position of ‘Deputy Commissioner’ in charge of national minorities is more or less powerless.  Its lack of competence and resources to deal with Roma discrimination issues has also been highlighted in Chapter 4, section 4.4.5.  Therefore, it can be argued that ‘Deputy Commissioner’ (under the amended system) should either be given power and resources (T9 - Theme 1) or it should be abolished.  It can also be argued that the role, expertise and resources that are being used in this nearly ‘powerless’ position could be shifted to the ETA, where it is much needed.  This will assist the ETA in becoming more visible to the wider society as a symbol of ‘equality and protection’.  On this note, ETA’s competence needs to be revised under national competence which may include its scope and power to impose harsher sanctions (T5 - Theme 2).  Improved communication with the MSGs and NGOs will add value in this context as noted above in point 13,
16. The free school choice system needs to be abolished, followed by enacting legislation in the context.  It could also be judicious to re-draw school districts with an aim of providing quality and consistent education with same facilities in all public schools (T6 - Theme 2 and T9 - Theme 1).  Roma children must have access to all educational resources on a fully non-discriminatory basis. The need for the education provisions sensitive to their cultural and linguistic particularities would also facilitate to close the education gap between Roma and non-Roma children.  The need for improved governance has also been mentioned in Chapter 5, section 5.5.2 in the context of re-drawing school districts, which could be achieved under national competence,
17. Teachers in the schools (EEC, primary and secondary) need to be trained to be able to deal with the disadvantaged children as well as children coming from a different socio-cultural background such as the Roma.  The training could be a mandatory part of their career progression (T5 - Theme 2).  Schools must get both Roma and non-Roma parents involved in various programmes since there exists an ‘internalised distrust’ from the Roma towards public bodies such as schools due to experiences of discrimination and social exclusion.[footnoteRef:831] This should also breakdown the internal ‘mutual distrust’ in both communities resulting in improved social coherence.  The noted-above could be achieved under national competence.  The contribution of teacher training in reducing the extent of ‘institutional discrimination’ has also been argued in Chapter 5, section 5.4, [831:  J Wauters, C V Mol, N Clycq, J Michielsen and C Timmerman , Involving Roma parents- analysing the good practice of a primary school in Ghent (British Journal of Sociology of Education,Taylor and Francis 2015)
] 

18. The Public Education System needs to be carefully revised and amended (under national competence) to include the needs of disadvantaged children especially the Roma under the auspices of the RED.  The Roma need to be brought up to the same level as their peers, by being given equal conditions in upper secondary and higher education to attain the skill set that will enable them  enabling them to enter the labour market (T6 – Theme 2).  A similar view has also been mentioned in Chapter 4, section 4.5.2,
19. The MSG system needs to be revised under national competence. Although it does not have a direct competence in the context of the research question, it does not seem to be effective even within its current role. Moreover, this institution is under-utilised.  Therefore, its representatives need to be trained by the State in order to equip them to operate effectively, since historically the Roma have not been involved in politics or running political institutions.  Furthermore, this institution needs to have improved capacity, actual autonomy, a transparent financing system and competence in the area of social rights.  Thus, it has the potential of becoming a meaningful institution in the area of anti-discrimination, provided it could work together with other organisations[footnoteRef:832]  with broadened competence (T2 - Theme 2) where they can have a mediating role between non-Roma and Roma-communities in case of any disputes/tensions and meaningful role in the area of anti-discrimination.[footnoteRef:833]  This will also contribute to creating a platform for inter-communal/cultural dialogue as mentioned in T9 - Theme 1.  [832:  As noted above in point 13]  [833:  ibid] 


The most significant finding of the study is that ‘building and establishing trust’ between the Roma and the stakeholders (particularly the non-Roma majority) is vital for inducing any positive social, legal and political change in the research context.  This aspect has been demonstrated in Chapter 3 through examining the EU’s approach to ‘Roma integration’ including its ‘political will’, ‘lack of competence’ of relevant key institutions such as the Commission, and the irregular application of ‘Hard law’ and ‘Soft law’ approach.  The critique in Chapter 4 has been crucial in evaluating the effectiveness of the EU’s policy and legislation on the ground.  The underlying reason of the focus on Hungary has been highlighted in Chapter 1 section 1.1.  Chapter 4 has brought the inconsistencies between the ‘idea of minority protection’ and the initiatives taken in introducing certain enforcement mechanisms in Hungary, on the surface.  And yet again, the above mentioned finding has come to light.  Chapter 4 has been followed by the critical analysis in Chapter 5 through examining various anti-discriminatory legislative and policy initiatives taken in Hungary with specific attention in the area of access to the mainstream public education system and the labour market with an aim to ‘Roma integration’.  This has led to the empirical study through expert interviews that were conducted in Hungary.  Thus, Chapter 6 analysed and identified the causal factors that may influence the extent of law and policy enforcement on the ground.  The findings of the analysis clearly established the significance of the challenge of ‘building and establishing trust’ between the Roma and the stakeholders.  It has been argued in the thesis that the challenge of this sociological phenomenon can be met by a combination of policy change and legal reform in the light of the research question.

The changes can result in promoting equal treatment and tolerance in the society.  On the issue of ‘affirmative action’, although it is unpopular, it is critical that the majority realise that if the Roma have had equal access to education as the non-Roma majority have, they would be equipped at least with a similar level of skill set as the majority in general.  Furthermore, even with similar skills, the Roma are highly likely to face increasing discrimination based on their ethnicity which the majority do not.  Hence, ‘affirmative action’ in employment would compensate them for their disadvantages (being treated ‘unequally’) which ought to have been prevented by the State from the beginning.  It would not be injudicious to expect that given that had the majority been disadvantaged in the same manner as the Roma; they would also demand similar ‘affirmative action’ to ensure their fair and equal treatment.  This action will lift the Roma out of extreme poverty and enable them to send their children to schools and thus they can be easily motivated by aforementioned ‘mentors’.  The MS such as Hungary with challenges of ‘Roma integration’ must not follow a ‘deficit model’, for example, focusing only on cultural barriers or to take the Roma as less important due to their differences.  Attention needs to be paid also to the facts such as economic, political and social contributions made by the Roma in the past and present in nation building.  They could make positive contributions as noted in Chapter 5, provided they are treated fairly and equally as any other citizen of the EU.  On this note, the Roma and non-Roma also share the same history in Hungary, as Agnes Daroczi stated addressing the non-Roma majority, “What is your history, is our history too”[footnoteRef:834].  [834:  A Roma historian presenting at the Conference on ‘Roma empowerment, Corvinus University, Budapest, Hungary, 30 May 2013] 

 



Appendix 1 – ‘Informed Consent’ form 

Research title: ‘Implementing the Race Directive (EU Directive 2000/43/EC) in protecting the rights of Roma minority in post-communist accession states in the European Union- a case study on Hungary’.

Brunel Law School requires that all persons who participate in socio-legal or legal research studies give their written consent to do so.  Please read the following and sign it if you agree with what it says.

I am aware that the research to be conducted by Sharmin C Hamvas as principal investigator, who is a research student at the School of Law, Brunel University. I have been asked to respond to an interview which will involve asking approximately 10 - 15 questions. This process should take approximately one hour to complete.

I have been provided a briefing document where the issues of anonymity, confidentiality and voluntary nature of the interview were explained. I have been given the opportunity to ask questions regarding the interview/research and my questions have been answered to my satisfaction.  

I have read and understood the above and hence freely and voluntarily consent to participate in this interview and to its recording.  My signature is not a waiver of any legal rights.  Furthermore, I understand that I will be able to keep a copy of the informed consent form for my records.

____________________________	           		 ___________________
Participant’s Signature				Date 

I have explained and defined in detail the interview procedure in which the respondent has consented to participate.  Furthermore, I will retain one copy of the informed consent form for my records.
___________________________            		 ___________________
Principal Researcher’s Signature              		Date
Appendix 2 - Informed Consent Form (in Hungarian)

HOZZÁJÁRULÁSI NYILATKOZAT (interjú alanyok részére)
A kutatás tervezett címe: A Kisebbségi Irányelv alkalmazása (2000/43/EC EU Irányelv) a roma kisebbség jogainak védelme szempontjából a poszt-kommunista Európai Uniós államokban – magyarországi esettanulmány.

A Brunel Egyetem Jogi Kara megköveteli, hogy bármely személy, aki társadalmi-jogi kutatásban működik közre, írásbeli hozzájárulását adja ahhoz. Kérem, olvassa el a következőket és írja alá, ha egyetért vele!

Tisztában vagyok azzal, hogy a kutatást Hamvas C Sharmin végzi, aki a Brunel Egyetem Jogi Karának PhD kutatója, és aki felkért engem egy interjúra, amelyben 15 kérdést tesz föl. Az interjú várhatóan egy órát fog igénybe venni. 

Egy tájékoztató dokumentumot kaptam, amely részletesen elmagyarázta a névtelenséget, titkosságot és az interjú önkéntes jellegét. Lehetőségem van feltenni kérdéseimet az interjúval/kutatással kapcsolatban, amire mindeddig kielégítő válaszokat kaptam. 

Elolvastam és megértettem a fentieket. Felhatalmazásom van az interjúban való részvételre, amibe szabadon és önként egyeztem bele, annak rögzítésével együtt. A nyilatkozat aláírása nem érinti semmilyen törvény-adta jogomat. Továbbá, megértettem, hogy megtarthatom jelen nyilatkozat egy példányát, és hogy Hamvas Sharmin el fogja küldeni az interjú leiratát.

____________________________	           		 ___________________
Résztvevő aláírása					Dátum 
----------------------------------------------------------------------------------------------------------------Részletesen elmagyaráztam a résztvevőnek az interjú folyamatát, amihez résztvevő hozzájárulását adta. A hozzájárulási nyilatkozat egy példányát megőrzöm, valamint az interjú leiratát résztvevő számára elküldöm. ____________________________            		 ___________________
Kutató aláírása			              	Dátum
Appendix 3 - Debriefing form (for interview participants)

Proposed Title of the research: Implementing the Race Directive (EU Directive 2000/43/EC) in protecting the rights of Roma minority in post-communist accession states in the European Union- a case study on Hungary.

Research area: The proposed research aims to examine the implementation of the Race Directive on the Roma minority in post-communist accession states to the European Union (EU) such as Hungary. The EU imposed ‘conditionality to anti-discrimination acquis’ and repeatedly spelled out the requirement of its adherence. Hence, Hungary has attempted to implement the ‘Race Directive’ through adopting comprehensive anti-discrimination law and creating independent administrations, judiciary, competition regulators and other key institutions. 

I aim to examine whether the implementation of the Race Directive has proved to be effective in protecting the rights of the Roma group in Hungary with particular reference to access to education, employment etc. Therefore, I am conducting an in-depth case study on Hungary which would trigger answering the central question of my research which is, ‘to what extent does the Hungarian anti-discrimination legislation (including The Equal Treatment Act 2003) protect the rights of the Roma minority in Hungary, who has conditionality to anti-discrimination acquis?’

Please read the following and ask the researcher if you have any queries:
· Any form of participation in the interview would be voluntary
· The interview will be conducted only in the presence of the researcher, yourself and interpreter (if applicable)
· Your identity will be kept anonymous by the researcher and interpreter (if applicable)
· Interview will be recorded only for the research purpose, with your consent and will be kept confidential
· Both the researcher and the interpreter (if applicable) would act in a neutral and non-judgemental manner throughout the interview and the research
· Your response in the interview will be mentioned anonymously only in the research related publications, therefore you will not be identifiable in any way
· Should you not wish to answer any particular question or questions, you are free to decline
· If you don’t want to participate in the interview, you are free to opt out at any time
· If you have any general questions about this research project, please feel free to contact Sharmin C Hamvas at +44(0) 7950519878, sharmin.hamvas@brunel.ac.uk at any stage of the interview/research
· If you have any comments or concerns about the ethics procedures employed in this research, you can contact Professor Christine Piper, Brunel Law School, Brunel University, who is Chair of the School’s Research Ethics Committee and whose email address is, Christine.piper@brunel.ac.uk

If you are adversely affected in any way for participating in this interview, you may wish to contact the following organisation:
Law School, Brunel University, Kingston Lane, Uxbridge, Middlesex, UB8 3PH, United Kingdom

Once again, I thank you for taking part in the interview for the purpose of my research.  


Appendix 4 - Debriefing form for interview participants (in Hungarian)
                                  
TÁJÉKOZTATÓ AZ INTERJÚ ALANYOK RÉSZÉRE

A kutatás tervezett címe: A Kisebbségi Irányelv alkalmazása (2000/43/EC EU Irányelv) a roma kisebbség jogainak védelme szempontjából a poszt-kommunista Európai Uniós államokban – magyarországi esettanulmány.

Kutatási terület: A tervezett kutatás azt célozza megvizsgálni, hogy a Magyarországhoz hasonló poszt-kommunista Európai Uniós államok mennyiben alkalmazzák a Kisebbségi Irányelvet a roma kisebbséggel kapcsolatban. Az EU jogi feltételként kötötte ki a diszkrimináció-ellenes törvény életbe léptetését, és ismételten hangoztatta a követelmények betartásának fontosságát. Ezért Magyarország megkísérelte a Kisebbségi Irányelvet egy átfogó diszkrimináció-ellenes törvényben, a Kisebbségi Törvényben, életbe léptetni, valamint a kapcsolódó független adminisztratív, jogi, versenyszabályozási és más kulcsfontosságú intézményt életre hívni.

Azt szeretném megvizsgálni, hogy a Kisebbségi Irányelv életbe léptetése hatékonyan védi-e a roma kisebbség jogait, különösen az oktatáshoz és munkához való hozzáférés szempontjából. Ezért, egy mélyreható tanulmányt készítek Magyarországról, amely azt a központi kérdést hivatott megválaszolni, hogy “a Kisebbségi Törvény, melynek életbe léptetése Magyarország EU-csatlakozásának feltétele volt, milyen mértékben védi a roma kisebbség jogait?”

Kérem, olvassa el az alábbiakat, és amennyiben kérdése van, forduljon a kutatóhoz:
· Az interjúban való bármiféle részvétel kizárólag önkéntes alapon működik.
· Az interjú kizárólag az Ön, a kutató és a tolmács (ha szükséges) jelenlétében zajlik.
· Az Ön személyazonosságát a kutató és a tolmács mindvégig titkosan kezeli.
· Az interjú kizárólag a kutatás céljából kerül rögzítésre, amennyiben ehhez Ön hozzájárul, és titkosan lesz kezelve.
· Mind a kutató, mind a tolmács semlegesen, és ítélettől mentesen fog viselkedni az interjú és a kutatás alatt.
· Válaszait az interjún feltett kérdésekre a kutató név nélkül, kizárólag a kutatással kapcsolatos  publikációkban fogja említeni, ezért Ön nem lesz azonosítható semmilyen módon. 
· Amennyiben valamely kérdésre nem kíván válaszolni, ezt szabadon megteheti.
· Amennyiben nem kíván az interjúban résztvenni, azt bármikor megtagadhatja.
· Amennyiben általános kérdései lennének a kutatással kapcsolatban, forduljon bizalommal Sharmin C Hamvashoz a +44(0) 7950519878, sharmin.hamvas@brunel.ac.uk elérhetőségeken a kutatás bármely szakaszában.
· Amennyiben egyéb észrevétele vagy aggálya lenne a kutatás során alkalmazott etikai eljárással kapcsolatban, forduljon Professzor Christine Piperhez, Brunel Law School, Brunel University, a Christine.piper@brunel.ac.uk email címen, az Egyetemi Kutatási Etikai Bizottság elnökéhez.

Amennyiben e kutatásban való részvétele hátrányos következményekkel jár az Ön számára, lépjen kapcsolatba az alábbi szervezettel:
Law School, Brunel University, Kingston Lane, Uxbridge, Middlesex, UB8 3PH, United Kingdom

Ismételten köszönöm részvételét az interjúban.


Appendix 5 – Debriefing form for interpreters

Proposed Title of the research: Implementing the Race Directive (EU Directive 2000/43/EC) in protecting (or empowering) the rights of Roma minority in post-communist accession states in the European Union-case study on Hungary.

Research area: The proposed research aims to examine the implementation of the Race Directive on the Roma minority in post-communist accession states to the European Union (EU) such as Hungary. The EU imposed ‘conditionality to anti-discrimination acquis’ and repeatedly spelled out the requirement of its adherence. Hence, Hungary has attempted to implement the ‘Race Directive’ through adopting comprehensive anti-discrimination law and creating independent administrations, judiciary, competition regulators and other key institutions. 

I aim to examine whether the implementation of the Race Directive has proved to be effective in protecting the rights of the Roma group in Hungary with particular reference to access to education, employment etc. Therefore, I am conducting an in-depth case study on Hungary which would trigger answering the central question of my research which is, ‘to what extent does the Hungarian anti-discrimination legislation protect the rights of the Roma minority in Hungary, who has conditionality to anti-discrimination acquis?’
Please read the following and ask the researcher if you have any queries:
· Both the researcher and the interpreter would act in a neutral and non-judgemental manner throughout the interviews and the research
· The interpreter would translate the content of any documents, meetings, interviews or any other form of communications with due diligence, conscientious and accountability
· The contents/responses of any documents, meetings, interviews or any other form of communications will be treated as strictly confidential by both the researcher and the interpreter
· Your (interpreter) name will be kept anonymous in the research thesis, report or any other subsequent publications by the researcher, unless otherwise agreed
· If you don’t want to participate in the interview or any form of communications, you are free to opt out at any time during the research
· You are free to ask questions regarding the procedure of the interview or other form of communications that you are involved with, for the purpose of translation/interpretation
· If you have any general questions about this project, please feel free to contact Sharmin C Hamvas at +44(0) 7950519878, sharmin.hamvas@brunel.ac.uk 
· If you have any comments or concerns about the ethics procedures employed in this study, you can contact Professor Christine Piper, Brunel Law School, Brunel University, who is Chair of the School’s Research Ethics Committee and whose email address is Christine.piper@brunel.ac.uk

If are adversely affected in any way for participating in this research, you may wish to contact the following organisation:  
Law School, Brunel University, Kingston Lane, Uxbridge, Middlesex, UB8 3PH, United Kingdom

Once again, I thank you for taking part and helping me to translate the interviews, documents etc. for the purpose of my study.  


Appendix 6 - Sample questionnaire

Research topic- Implementing the Race Directive (EU Directive 2000/43/EC) in protecting the rights of Roma minority in Hungary through anti-discrimination laws and policies, with a particular interest in access to education, employment.

Name of the Interviewee: 
Date of the interview: 
Checklist:
· [bookmark: Check2]Introduction and thank you note:  |_|
· [bookmark: Check7]Briefing to the interviewee (primarily education, employment): |_|
· [bookmark: Check3]Confidential/private and quiet room setting:  |_|
· [bookmark: Check4]Sign informed consent form: |_|
· [bookmark: Check5]Check with the interpreter (if applicable): |_|
· [bookmark: Check6]Recorder on: |_|
· Start time : 9.00	Finish time: 10.30 (duration 1.30 hour)

Main questions:
1. How easy/difficult it is for the Roma victims to access the legal system to initiate a legal suit for discrimination? What are the reasons?  
2. What is your view on the effectiveness of NRIS(Decade of Roma Inclusion programmes)? 
3. What kind of relationship/co-operation does your organisation have with the National and Local MSG? 
4. What kind of relationship/co-operation does your organization have with the government and quasi government organization? 
5. What is your view on Roma being aware of the law and its enforcement in discrimination cases?
6. To what extent your organisation is consulted by the government in law and policy making in these areas?
7. How do you think the recent change in the Ombudsman system (Minorities Ombudsman) will affect the current situation in these two areas?
8. How effective the Equal Treatment Authority (Egyenlő Bánásmód Hatóság részéről) is in dealing with the discrimination cases in the area of education and employment?
9. What are the barriers in implementing the Equal Treatment Act 2003 in equal access and full participation of the minorities?
10. What is your view on the partnership between the Government, MSG, employers and schools to promote ‘zero tolerance’ against discrimination? Explain your answer.
11. Has there been any change in the number of discrimination cases in these areas brought by the Roma as a result of accession to the EU (and adopting the Equal Treatment Act 2003)?
12. What is your view on having a ‘European Roma Policy’ addressing the needs of the Roma across the European Union?
13. Would you like to see any change in the current law and policy? What would they be?

It must be noted that this is a sample questionnaire; therefore questions were flexible depending on the response of the participants. For example: there were probing questions in order to have further information/clarification.


	Post interview evaluation:
Co-operation: 




General comments on the interview:  



Any difficulties?  





Appendix 7 - Stage 2 AIP

EXPEDITED REVIEW CHECKLlST
BRUNEL LAW SCHOOL RESEARCH ETHICS COMMITTEE		
BRUNEL UNIVERSITY

EFFECTIVE 24 SEPTEMBER 2007

This checklist, based on the Research Ethics Review Checklist from the ESRC Research Ethics Framework, was designed to help determine the level of risk of harm to participants’ welfare entailed in any proposed research within the Law School at Brunel University.  The form must be submitted to Amanda Kunicki’s office (MJ 210), Brunel Law School, Brunel University.  

This checklist should be completed for every empirical research project at Brunel Law School by students and by staff that involves human participants. It is used to identify whether a full application for ethics approval needs to be submitted. If a full application is required, then the University Research Ethics Committee’s full Application Form for Research Ethics Approval must be used.  The full Application Form for Research Ethics Approval can be downloaded from the following Web site:  http://intranet.brunel.ac.uk/registry/minutes/researchethics/home.shtml.  Please use the Word version (not the PDF version) when using the full Application Form for Research Ethics Approval.

Before completing this form, please refer to the General Ethical Guidelines and Procedures, as well as the Code of Research Ethics, developed by the University Research Ethics Committee (both forms can be downloaded from http://intranet.brunel.ac.uk/registry/minutes/researchethics/home.shtml). The principal investigator at Brunel University (and, when the student is the principal investigator, the student’s immediate supervisor at Brunel University) must support the need for, and relevance of, research involving human participation, although responsibility for exercising methodological and ethical judgment in this review falls to the Law School REC. 

This checklist must be completed and ethics approval given before potential participants are approached to take part in any research.  Penalties may apply if students approach participants without ethical approval.

Section I:	Project Details 

  1. Project title: Implementing the Race Directive (EU Directive 2000/43/EC) in protecting (or empowering) the rights of Roma minority in post-communist accession states in the European Union-case study on Hungary.

Section II: 	Applicant Details 

  2. Name of researcher (applicant): Sharmin Chowdhury Hamvas

  3. Status (please select): Postgraduate Student 

  4.  Discipline :  Law  

  5. Email address: sharmin.hamvas@brunel.ac.uk

  6a. Contact address: 33 Fotherby Court, Maidenhead, SL6 1SU

  6b. Telephone number: 07950519878

Section III: 	For Students Only 

  7. Module name and number: PhD in Law

  8. Supervisor's or module leader's name: Dr. Gerard Conway

  9. Email address: Gerard.conway@brunel.ac.uk

10. Contact address: Brunel Law School

Supervisor: Please tick the appropriate boxes. The study should not begin until all boxes are ticked: 


	The student states that he or she has read the Brunel University Code of Research Ethics. 

	The topic merits further research. 

	The student will possess the skills to carry out the research by the time that he or she starts any work that could affect the well-being of other people.  He or she will be deemed to have acquired such skills on attending the relevant research skills seminars provided by the Law School.

	The informed consent form and debriefing form for participants are attached.  

	I have reviewed the submission and support the proposal for human participation as part of the planned research.

Additional comments from supervisor: I believe the research issues have been examined thoroughly by the student. 

Dr. Gerard Conway					19th February 2013
_____________________________________		___________________________

Supervisor’s signature					Date
 


Section IV:	Research Checklist 

Please answer each question by ticking the appropriate box: 

	
	YES
	NO

	1. Does the study involve participants who may be particularly vulnerable and/or unable to give informed consent, thus requiring the consent of parents or guardians? (e.g. children under the age of 16; people with certain learning disabilities) 
	
	

	2a.   [For staff only:] Does the study involve participants who are your own students? 
	
	

	2b.   If the answer to Question 2a is Yes, then will your students be unable to give informed consent?
	
	

	3a.   Will the study require the co-operation of a ‘gatekeeper’ to allow initial access to the groups or individuals to be recruited? 
	
	

	3b.   If the answer to Question 3a is Yes, then will the study involve people who could be deemed in any way to be vulnerable by virtue of their status within particular institutional settings? (e.g. students at school; certain disabled people; members of a self-help group; residents of a nursing home, prison, or any other institution where individuals cannot come and go freely)
	
	

	4. In situations where participants are not going about their daily business, but gathered for the purpose of a study, will it be necessary for participants to take part in the study without their knowledge and consent at the time? (e.g. covert observation of people in non-public places) 
	
	

	5. Will the study involve discussion by or with respondents or   interviewees of their own involvement in activities such as sexual behaviour or drug use, where they have not given prior consent to such discussion? 
	
	

	6.     Is pain or more than mild discomfort likely to result from the study? 
	
	

	7.     Could the study induce psychological stress or anxiety or cause harm or                                                                                                                                        negative consequences beyond the risks encountered in normal life? 
	
	

	8.     Will the study involve prolonged or repetitive testing? 
	
	

	9.      Will financial inducements (other than reasonable expenses and compensation  for time) be offered to participants? 
	
	

	10.    Will the study involve recruitment of patients or staff through the NHS? 
	
	

	11a.  Are you undertaking this study as part of your work placement? 
	
	

	11b.  If your answer to Question 11 is Yes, then has the employer at your work placement failed to conduct its own research ethics review?
	
	



Please provide appropriate documentation in support of your application (e.g., informed consent forms, debriefing forms, survey questionnaires, interview protocols, copies of approved ethics forms from external organisations).

Give a brief description below of the procedures you will use to gather your participants, including the criteria for their inclusion and selection, and whether and how confidentiality or anonymity will be retained.

	This is my stage 2 AIP application since it was discussed with the Research Ethics Committee that I would obtain the approval in two stages. I obtained the approval of my stage 1 AIP application in 2012 and afterwards I contacted the listed gatekeepers. Most of the gatekeepers responded to my interest and offered support and direction in order to establish contacts with the potential interviewees. I contacted the interviewees at this stage only to obtain confirmation of their willingness to participate in the proposed interview. Hence through the gatekeepers I was able to ascertain the interviewees who are the participants recommended by the gatekeepers to be suitable interviewees. None of the participants are vulnerable which has also been explained in stage 1 AIP application that has been approved already.

With regard to confidentiality and anonymity, please refer to stage 1 AIP application document which has already been approved in 2012. I have also made a reference on these issues in the stage 2 AIP application document. The relevant/required forms have also been attached with stage 2 application document.



For final year undergraduate students, please attach two copies of this form, completed and signed by you (but leaving the supervisor’s section blank) and any necessary documentation, to your 1,000 word dissertation outline.  You should not submit the form directly to your supervisor for approval.  The form will be passed on to the supervisor together with the dissertation outline.

Postgraduate students planning to undertake research involving human participants as part of their degree are also required to complete two copies of this form, completed and signed by you (but leaving the supervisor’s section blank) and to attach it to any documentation required to accompany this form such as informed consent forms, debriefing forms, survey questionnaires, interview protocols, copies of approved ethics forms from external organisations. 

N.B. Please note that postgraduate students must also attach an outline of about 500 words to the Checklist detailing their research question (and any sub-questions), the background context for the study, the rationale for the element of the research proposing human participation, the student’s proposed research strategies and the questions each is intended to answer, and how the student proposes to use the data gathered.   This will help inform the School REC’s decisions as to methodological and ethical propriety.  

All students undertaking empirical research involving human participation are required to retain a copy of the ‘approved’ ethics Checklist form, and to submit this with their dissertation (bound in the Appendix).  Any such student dissertation that is submitted without an approved ethics form, may be subject to penalties.  Students must consult the appropriate module or degree convenor for details of potential penalties for such a failure.

Members of staff who are the primary researchers at Brunel University, whether collecting data with or without the aid of students, must submit ethics forms to the School Research Ethics Committee.

Ms Amanda Kunicki (Room MJ 210) will act as the main administrator for distributing the Expedited Review Checklist forms for review.

If you have answered Yes to any of the questions in Section IV pertinent to the kind of research to be undertaken, then you may need to describe more fully how you plan to deal with the ethical issues raised by your research. That is, you may need to submit your plans for addressing the ethical issues raised by your proposal, using the University Research Ethics Committee’s full Application Form for Research Ethics Approval, which must be sent to the Law School Research Ethics Committee that will distribute this form to fellow members of the School Research Ethics Committee.  This does not mean that you cannot do the research, only that your full proposal may need to be approved by the School Research Ethics Committee.  

If you answered Yes to question 10, then you will also have to submit an application to the appropriate external health authority ethics committee, after you have received approval from the School Research Ethics Committee. 

Please note that it is your responsibility to follow the Code of Research Ethics, developed by the University Research Ethics Committee, as well as any relevant academic or professional guidelines in the conduct of your study. This includes providing appropriate documentation as described above, and ensuring confidentiality in the storage and use of data. Any significant change in the question, design or conduct over the course of the research should be notified to the School Research Ethics Officer (Professor Christine Piper) and may require a new application for ethics approval. 

Name of Principal Investigator at Brunel University (please print):  Sharmin Chowdhury Hamvas_________

Signature of Principal Investigator at Brunel University:  ______Sharmin Hamvas__________________ 

E-Mail Address:  sharmin.hamvas@brunel.ac.uk
Date: 		 20.02.2013 


Please place two copies of the printed and signed approval form in Amanda Kunicki’s office (MJ210), Brunel Law School, Brunel University, OR follow the procedure you have been provided with by your module convenor or research supervisor.  

This request for expedited review has been:  	(1) Approved (no additional ethics form is necessary)
						(2) Declined (full University ethics form is necessary)


Signature of School Research Ethics Officer:  
_____________________________________________
Date:  ___________________



* It should be noted that the above AIP(s) were approved Brunel Law School REC, Brunel University London.






Appendix  - 8 -  Sample Face sheet for the purpose of the expert interview in Hungary

	Name
	Gender
	Date/time of interview
	Position in the organisation
	Location and setting of  the interview
	General impression on the interview
	Language  to be used

	
	Female
	
	
	
	
	English

	
	Male
	
	
	
	
	English

	
	Male
	
	
	
	
	English

	
	Female
	
	
	
	
	English

	
	Female
	
	
	
	
	English

	
	Female 
	
	
	
	
	Hungarian/English
(may need interpreter)

	
	Male 
	
	
	
	
	Hungarian
(needs interpreter)

	
	Male 
	
	
	
	
	Hungarian (needs interpreter)

	
	
	
	
	
	
	








				


	
	Appendix 9 -  Sample Interview Schedule 
	

	Date and the name of the participant
	Address and Tel no.
	Comments

	13 May 10.00 am
	

	Completed on time

	14 May 10.00 am




14 May 2.00 pm
	
	Both completed on time

	15 May 10.00 am



15 May 2.00 pm
	
	Both completed on time

	16 May 10.00 am






	
	Completed on time

	17 May 2.00 pm
	
	Completed on time
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