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Abstract
This thesis is a socio-legal study of the employment conditions of temporary foreign workers

(TFWSs) in the Saudi Arabian labour market in general and the construction sector in
particular, with emphasis on low-skilled TFWSs. This thesis adopts a socio-legal approach to
the human rights situation of low-skilled TFWs working in the Saudi construction sector. By
using migration theories, a human rights-based approach and Islamic perspectives on labour
rights, the study questions the efficacy of Saudi domestic law in providing protection to low-
skilled foreign workers in the construction sector. This is done by examining the current
labour admission policies and the structure of the regulatory framework, including the
‘kafala’ system, recruitment procedures, employment law, working conditions, occupational

safety and health hazards and access to the justice system.

Grounded theory methodology is followed, with empirical data collection using semi-
structured interviewing techniques in two major Saudi cities, Riyadh and Makkah. The data
collected from the fieldwork provides the basis for understanding the current situation of low-
skilled TFWs, by listening to their experiences. The thesis finds a link between the legal
status of temporary foreign workers and the work visa system, which leads to a continuation
of exploitation, mistreatment, discrimination, forced labour and the servitude of foreign

labour in Saudi Arabia.
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Research background

Temporary labour migration has emerged as a major global human rights issue that affects
every country in the world,! particularly countries such as the Kingdom of Saudi Arabia
(hereinafter referred to as KSA) which have substantial structural populations of ‘temporary’
foreign workers (hereinafter referred to as TFWSs). While the Arabian Peninsula (particularly
the Hejaz) has always been a multi-ethnic immigration destination for the wider Arab world
and the trading networks between Africa and Asia, the phenomenon of TFWs is a distinctly
modern one that has addressed the developmental needs of KSA since the discovery of oil in
the 1930s, and particularly since the 1950s, when large-scale oil production and infrastructure
development began.? As of July 2016, the population of TFWs is an estimated 11.2 million,
representing over a third of the total national population of approximately 31 million.’

As the most important economy in the Gulf Cooperation Council (GCC), KSA has some of
the largest inflows of TFWs in the world.* According to the United Nations Development of
Economic and Social Affairs Population Division (2015), most international migrants are
heavily concentrated in just ten countries, of which KSA is ranked fourth, after the US (46
million), Germany (12 million) and Russia (11.6 million).> In contrast to other regions of the
world, especially the industrial developed countries in Europe and the Americas, KSA does
not have a ‘global’ immigration influx generally understood in the internationalist framework
to be ‘south—south’ labour migration.® The status of foreign workers in the country is that of
temporary foreign labourers; they are not immigrant labourers in the sense of permanent
migrants, and their visas are short-term agreements requiring a native employer in order for

them to be allowed to enter and work in the country. While these short-term visas can

! Susan Kneebone, ‘ASEAN: Setting the Agenda for the Rights of Migrant Workers?” in Hitoshi Nasu and Ben
Saul (eds) Human Rights in the Asia-Pacific Region: Towards Institution Building (Routledge 2011) 146. See
also for further discussion Nicola Piper, ‘Obstacles to, and Opportunities for, Ratification of the ICRMW in
Asia’ in Ryszard Cholewinski and others (eds), Migration and Human Rights: The United Nations Convention
on Migrant Workers’ Rights (Cambridge university press 2009).

2 Zakir Hussain, Saudi Arabia in a Multipolar World: Changing Dynamics (Routledge 2016) 36 and 68-71.

® General Authority for Statistics, ‘Population by Gender, Age Groups and Nationality (Saudi/Non-Saudi)’
(Stats, 2016) <http://www.stats.gov.sa/en/4068> accessed 7 December 2016.

* Ghazy Mujahid, ‘Demographic Change in Countries of the Gulf Cooperation Council (GCC): Reducing
Dependence on Immigration’ in Hans Groth and Alfonso Sousa-Poza, Population Dynamics in Muslim
Countries (Springer 2012) 184.

United Nations  Population  Division, ‘International ~Migrant  Stock 2015’  (UN,2015)
<http://www.un.org/en/development/desa/population/migration/data/estimates2/estimatesgraphs.shtml?3g3>
accessed 7 December 2016. See also JH Lee, J Helke and F Laczko, World Migration Report 2015 (1st edn,
International Organization for Migration (IOM) 2015).
® Mohammed Ebrahim Dito, Dito ME, ‘GCC Labour Migration Governance’ (UN Expert Group Meeting on
International Migration and Development in Asia and the Pacific, Bangkok, Thailand, 20-21 September 2008) 6.
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generally be renewed indefinitely, it is clearly understood that their residency and
employment in the country is conditional and not a ‘right’ in the sense of immigration per se.
TFWs are contracted to meet the private labour needs of Saudi citizens or companies within

the framework of national developmental requirements.’

In addition to massive infrastructure development, the demand for cheap labour is
particularly fuelled by certain sectors, notably construction, as natives do not undertake
dangerous, low-status occupations.® Consequently, there is a ‘dual labour market’ in KSA in
terms of skills, wages and sectors of employment for citizens and non-citizens.? Indeed, the
defining characteristic of the Saudi labour market is its highly segmented nature in numerous
respects, most fundamentally in the primary (state) and secondary (private) sectors. Primary
market jobs are associated with good working conditions, high income, employment stability,
chances of advancement, equity, and due process in the administration of work rules, and
thus they are the favoured roles for nationals. Meanwhile, low-skilled jobs in the private
sector are filled by low-skilled TFWs who experience low pay, poor working conditions and
fringe benefits with little chance for advancement, high labour turnover and often arbitrary
management practices.'® Consequently, these low-skilled jobs, especially in the construction
sector, are commonly known to be difficult, dangerous and dirty, and are therefore shunned

by Saudi workers.™

Al-Dosary and Rahman point out that the Saudi private sector has some general
characteristics of developing countries. They argue that “the distinctive features of the private
sector are based on the following: a) businesses are family owned with commercial

orientation; b) the administration strategies are short-term in application; and c) this sector is

" ibid.
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Challenges Facing Saudi Arabia’ (2009) 12 (1) Human Resource Development International 35.
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somewhat small and young”.** Business services, construction and manufacturing, which rely
predominantly on TFWs, are the largest employers in KSA. As of August 2016, the majority
of TFWs (around 56.5%) were drawn from other Arab countries (particularly Egypt) and the
Indian subcontinent (India, Bangladesh and Pakistan) and held manual positions, including
25.6% employed in the construction sector.™ The following table shows the number of TFWs

according to their nationality who work and reside in KSA.*

Country Number of TFWs in KSA (million)
India 1.76
Pakistan 1.32
Bangladesh 1.31
Egypt 1.30

Table 1: Four largest TFWSs in KSA, according to nationality.

Source: Valenta and Jakobsen (2016).
Despite the implementation of positive discrimination (affirmative action) and labour
nationalisation policies to replace TFWs with national workers in the private sector, progress
has been limited. The wage gap, the rentier socio-political formula and the long-term
objective of the government to diversify the economy and reduce reliance on fuel exports
have all directly contributed to sustained, structural dependence on TFWSs." The strongest
recruitment of low-skilled TFWSs in KSA can be found in the construction sector, where they
work for long hours for relatively low wages, to keep building costs low.* It is worth noting
that TFWSs are not allowed to enter the country without the sponsorship (kafala) of an eligible
employer, which is the legal basis for employment and residency.’” Therefore, TFWs are
legally allowed to take up employment only with their sponsors and cannot easily transfer
from one employer to another. This residency regulation essentially ensures that the Saudi
sponsor or business has to vouch for the TFWs’ conduct while in the country. TFWs,

especially low-skilled labourers, are recruited for specific jobs and for limited periods,

2 Adel S Al-Dosary and Syed Masiur Rahman, ‘The Role of the Private Sector Towards Saudisation
(Localisation)’ (2009) 1(2) International Journal of Arab Culture, Management and Sustainable Development
131, 134.

B3 General Authority for Statistics, ‘Labour Force Survey’ (Stats, 2016) <http://www.stats.gov.sa/en/4572>
accessed 7 December 2016.
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2016.
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210-356,360.
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usually without accompanying family members, on the understanding that they will return to

their native countries after the specified period of service. '®

Although the employment of TFWs contributes to the growth and development of both the
country of employment and the country of origin, the TFW employment process poses
serious issues and challenges in terms of labourers’ rights for researchers and policy-makers
alike.’® This research underscores the way the employment issues of low-skilled TFWs in the
construction sector are frequently intertwined with issues of basic human rights violations
associated with unequal opportunities and treatment that are institutionalised in draconian
labour laws and residency policies. TFWSs are not expressly excluded from general labour
laws and are granted the same basic labour rights as native workers, with a few exceptions
due to the kafala system restriction.? However, in reality, malpractice in the secondary
labour market (including recruitment) and labour exploitation are widespread. These
violations can include delaying or not paying salaries, poor working conditions, an absence of
social protection and the denial of freedom of association and workers’ rights.21 This study
therefore adopts a qualitative approach and conducts individual interviews with participants
(low-skilled TFWSs, employers and individual policy stockholders) in order to provide an
opportunity to get to know the views of insiders concerning the current situation of the low-
skilled TFWs in the Saudi construction sector. The findings from the field enable the
researcher to identify the gaps in the Saudi labour market and propose amendments by
considering legal and administrative strategies that could provide an effective protection

mechanism to improve the situation of TFWs in the Saudi construction sector.

Research problem

The issue of low-skilled TFWs’ rights is multifaceted, and can be viewed from various
perspectives (e.g. political, national security, economic or social) which pertain to how
labour-receiving countries such as KSA respond to the problem.? It is worth noting that the

*® ibid 35-37.

¥ Nicola Piper‘Governance of Migration and Transnationalisation of Migrants’ Rights — An Organisational
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! Human Rights Watch (HRW), ‘Saudi Arabia Steps Towards Migrant Workers’ Rights: But Reforms Exclude
Domestic Workers, Discriminate Against Women’ (HRW, 2015) <https://www.hrw.org/news/2015/11/15/saudi-
arabia-steps-toward-migrant-workers-rights> accessed 12 November 2016.

22 piper (n 19) 19.



increasing number of TFWs in KSA is considered a major challenge by the Saudi
Government due to the increasing unemployment among Saudi nationals in recent years.
Consequently, tougher recruitment policies have been introduced, surplus TFWSs have been
deported and the renewal of residence and work permits has been made stricter. In addition,
the quota system (nitagat) mandating the employment of Saudis has been aggressively

implemented by the Ministry of Labour to reduce the number of TFWs.

This study argues that unfavourable governmental policy and legislation limits the ability of
TFWs to exercise their rights in KSA and increases their vulnerability, which leads to
widespread labour exploitation by unprincipled employers. It further argues that TFW issues
are inadequately addressed by various authorities (particularly the Ministry of Labour and the
Ministry of the Interior), which have overlapping and sometimes contradictory roles. All
parties concerned in the Saudi Government recognise the significance of reducing the
country’s dependence on TFWs in order to avoid undesirable socio-economic consequences
in the future, but by reviewing the consequent policies and regulations, this study exposes
that the recent restrictive employment policies applied by the government to the recruitment
of TFWs (e.g. nitagat quotas and imposing extra fees on renewing work permits) have a

negative impact on the rights of TFWs.

KSA continues to face constant criticism for its poor human rights record, with many low-
skilled TFWs being forced to work in abusive conditions, and constant haranguing from the
international community about the ‘modern-day slavery’ of the restrictive kafala system,
which binds the legal status of TFWs to their original employers, affords such employers
irrational control over TFWs and encourages violation of their rights.? Examples abound of
employers violating the rights of TFWs in various ways, for instance by confiscating
labourers’ official documents (e.g. passports and residency permits), delaying or not paying
salaries, coercing workers to undertake jobs not included in their employment contracts (if

they have them) and failing to comply with health and safety standards in the workplace.**

Additionally, the Saudi Government has been reluctant to adopt key international frameworks
that protect TFWs, and the overlap between employment and residency jurisdictions creates

difficulties in attaining justice (such as it exists in current law) for low-skilled TFWs.

% Sevil Sénmez and others, ‘Human Rights and Health Disparities for Migrant Workers in the UAE’ (2013)
13(2) Health and Human Rights Journal 17, 18-21.
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Therefore, it could be argued that there is a disconnect between the TFWs’ rights as identified
in international human rights law and the rights they are granted by national laws and

policies.”®

Despite these limitations, the Saudi Government has endeavoured to develop various policies
and regulations for the legal protection of TFWSs, along with more restrictive residency
policies in recent years that enact control over both employers and workers. This study argues
that the current labour admission practices and the structure of the regulatory framework,
including the kafala system, are insufficient to protect the human rights of TFWs and their

families.

Research aim

This research study questions the efficacy of Saudi domestic law in providing protection to
low-skilled foreign workers in the construction sector. It addresses the issue of the
employment conditions of temporary foreign workers (TFWSs) in the Saudi labour market in
general and the construction sector in particular, with an emphasis on low-skilled TFWSs. The
main aim of this research is to critically assess existing Saudi employment legislation and
propose legal and policy reform that could be used to endorse the rights of low-skilled TFWs

and fill the gaps in the existing employment laws.

Research objectives

The general objective of this study is to investigate the existing residency system and labour
regulations governing the employment of low-skilled TFWs and present individual TFWSs’
experiences in the Saudi construction sector. The specific objectives are:

e To identify the main cases of human rights violations and discrimination against low-
skilled TFWs.

e To identify which international and national organisations have actively participated
in addressing the issue of human rights violation among TFWs and what they have

specifically contributed towards the prevention of human rights violations.

® Martin Ruhs, ‘Openness, Skills and Rights: An empirical analysis of labour immigration programmes in 46
high- and middle-income countries’(2011) Centre on Migration, Policy and Society, Working Paper WP-11-88<
https://www.compas.ox.ac.uk/2011/wp-2011-088_ruhs_migrants_rights_full/> accessed 20 May 2016



e To critically assess the current legal protection of TFWs under Saudi law and its

implications for the security and welfare of foreign workers.

e To critically evaluate measures undertaken by the Saudi Government to address

human rights violations against low-skilled TFWs.

e To explore the effectiveness of legal mechanisms in solving the employment-related

issues in the Saudi labour market.

Contribution of this study

This research contributes to the existing knowledge by identifying the main loopholes within
the existing legal structure governing the employment of TFWSs in KSA. This is achieved
through examining the current labour admission policies, the structure of the regulatory
framework, the kafala system, recruitment procedures, employment law, working conditions
and access to the justice system. The research also significantly contributes to understanding
the institutional structure for managing TFWSs, which involves overlapping jurisdictions and
policies between Saudi entities, in greater depth in order to comprehend the situation of low-
skilled TFWs in the SCS. This research explores the legal and administrative deficiencies of
the current employment structure of TFWSs’ admission that lead to an exploitative and

discriminatory work environment.

Furthermore, the research examines the application of international human rights and labour
standards in KSA. This analysis contributes to exploring the extent to which the SLM and
economic interests are in line with the objectives of international standards of protection for
TFWSs’ rights. The research identifies four potential obstacles that are preventing the Saudi
Government from endorsing the rights of lows-skilled TFWs, which are political, security-
related, social and economic. To add a further contribution, this research provides a
comprehensive and systematic evaluation of current Saudi employment policies and

legislation for the employment of TFWs.

Research significance

This research is significant as it covers several important aspects of the protection of TFWs.

The first aspect is that this research helps to give a better understanding and insight into the



actual experiences and lived reality of TFWs in the Saudi construction industry, examining
whether labour laws, employment standards and human rights legislation in KSA are
designed to consider the special situation of TFWs in the country. Despite the efforts made
by the Saudi Government to redress labour rights issues, these regulations are found to be
uncertain, fragmented and subject to government discretion. TFWs are unlikely to benefit
from the current protection granted by labour law because several barriers such as language
and the kafala system prevent them from seeking legal redress. Consequently, it is vital to
address the TFW situation and to call for the urgent implementation of specific measures to

provide protection to TFWs.

Furthermore, the second aspect is the notable absence of representatives of foreign workers,
such as trade unions or associations; coupled with a lack of academic research, this indicates
the need to conduct fieldwork using appropriate research methods. It is proposed here that
this be achieved by conducting semi-structured interviews with key policy stakeholders (e.g.
labour inspectors, passport officers and human rights representative groups), employers and

TFWs themselves in KSA. Thus, the fieldwork element of this study is a vital source of data.

The third aspect is that the scale of recruiting low-skilled labour in the SLM has increased
gradually, especially in the construction sector. However, the Saudi Government is reluctant
to endorse the rights of TFWs due to the need of the SLM to access a temporary, cheap and
flexible workforce in the country. Furthermore, the negative perceptions towards foreign
workers’ influx into KSA that compete for scarce jobs with national workers, making them
unwelcome. The major risks of these negative public perceptions, if left unchecked, could be
violations of the rights of TFWs. They may result in increased forced labour, irregular labour
and the spread of corruption within various institutions in the SLM, such as those issuing
trade visas.

In view of the above, this thesis aims to assist policy-makers to identify the specific
regulations and policies that cause a negative impact on the employment of low-skilled TFWs
and on their family members. The findings of this thesis are supported by the main
challenges, issues and impediments that prevent the endorsement of the rights of TFWs.
These findings help us not only fill the gaps in the literature, but also provide practical
recommendations for legal and policy reforms. This may assist the Saudi authorities to
improve the human rights of TFWs and comply with international labour standards in this

regard.



Terminology

It is worth mentioning that the terminology used to define migrant workers by the GCC
states, especially labour-receiving countries such as KSA, is not uniform. In KSA, the term
‘foreign workers’ (amal ajnbi) is most commonly used to describe workers who are admitted
to work in the labour market for temporary periods. However, the official terminology used
by the Saudi Government is ‘temporary contractual workers’ and ‘temporary foreign
workers’. It is worth noting that the term migrant worker is rejected by the Saudi Government
because there is no comprehensive migration policy in KSA. Instead, an ‘igama’ regulation
(residency regulation) exists, which acts as a set of laws referring to foreign labour status and
rights in the country.”® As there is no single term used for migrant workers in KSA, in this
thesis the terms ‘migrant workers’, ‘temporary foreign workers’, ‘temporary contractual

workers’, ‘non-Saudis’ ‘foreigners’ and ‘non-citizens’ are used interchangeably.

In this study, I generally use the term ‘temporary foreign workers’ (TFWs). However, as the
term migrant workers is used in international conventions, in analysing international human
rights and the International Labour Organization’s (hereinafter referred to as the ILO) labour
instruments, the term ‘migrant worker’ is not changed to TFW, and the thesis adheres to the

same terminology used by the United Nations and ILO.

Scope and delimitation of the study

The research focuses on individual low-skilled TFWs working legally in the construction
sector in Saudi Arabia. Thus, undocumented or irregular/illegal foreign labourers are not
considered as they are not included within the scope of this research. The study is confined to
the private construction sector because the clear majority of low-skilled (male) TFWSs are

recruited into this sector.

This empirical study is limited to individual sponsors. Placement agencies are not considered
because they usually provide services to all sectors (including agriculture, factories,
construction and domestic workers). This study is also limited to a sample of labourers from

India, Egypt, Pakistan and Bangladesh who work and reside in Riyadh and Makkah. The

% Regional Mixed Migration Secretariat (RMMS), ‘The Letter of the Law: regular and irregular migration in
Saudi Arabia in a context of rapid change’ (RMMS, No. 4/2014) 47 <
http://www.regionalmms.org/images/Researchlnitiativess RMMS_Letter of the_Law -
_Saudi_Arabia_report.pdf > accessed 20 September 2016.



justification for selecting these nationalities is that they comprise the clear majority of the
TFW population in Saudi Arabia. The sample is thus both diverse and representative, offering
access to the necessary data to answer the research question. Furthermore, the study is
restricted to two sites, Riyadh, the capital city and largest metropolitan city in the Kingdom
and a major destination for TFWs, and Makkah, where large-scale construction projects are

underway, employing a large number of TFWs.

Literature review

This section provides a brief review of the literature which underpins this thesis.?” Over the
last few decades, there has been a growing focus by scholars on labour migration in the GCC
states. The literature focuses on human rights, economic labour migration, globalisation,
transnationalism, integration, citizenship, immigration, family reunion, remittances and other
socio-economic aspects of the issue of migrant workers.?? The literature on migration and
human rights commonly argues that foreign workers in the second stage of migration, at their
destination, face a set of challenges.?® Bel-Air argues that KSA does not conceive of itself as
an immigration country that would “allow long-term settlement”, and that “family reunion
and citizenship acquisition are not issues”.*® Therefore, TFWs are expected to leave the

country at the end of their employment contract.

Most of the literature confirms that the chief reason for employing TFWs is that they are

easier to exploit and receive less remuneration.®* Moreover, studies link issues of labour in

%" |t is worth mentioning that the appropriate literature review is addressed in the relevant chapters.
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GCC states with the temporary nature of contracts, which render low-skilled workers mostly
uninformed of their rights in their country of employment.®* Arif points out that even those
using official recruitment channels are not protected from abuse, trafficking or forced labour
by their employers or third parties involved in the recruitment and employment process, such

as brokers and subcontractors.*

Vlieger adopts a socio-legal approach in order to analyse the issues of women domestic
workers and explores the employment situation and possible conflicts between domestic
workers and their employers in KSA and the United Arab Emirates.® This study takes the
perspective of the sociology of law, and includes various aspects of legal anthropology. It
effectively examines the experiences of women domestic workers in the major labour-
receiving countries in the GCC. This study highlights the fact that many of these workers are
vulnerable, being both women and migrants. Vlieger makes a significant contribution to the

field of women domestic worker studies in the Gulf region.

Longva® and Pande® identify the kafala system as a central factor in the problems faced by
foreign workers. During the recruitment process, foreign workers receive work contracts
based on the permit for entry and residence issued to them. Their employment and residency
permits bind them to their original employer only. Consequently, the kafala system grants
their employer almost complete control over their ability to seek other jobs with other

employers or even return home without the employer’s consent.

‘Migrant Indebtedness: Bangladeshis In The GCC Countries’ (2013) 53(6) International Migration 205,209;
Philippe Fargues, ‘Immigration Without Inclusion: Non-Nationals In Nation-Building In The Gulf States’
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Information under the Kafala Sponsorship System: Impacts on Foreign Domestic Workers Income and
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Degorge, in her work, describes the kafala system as modern-day slavery. Foreign workers
are vulnerable to a wide range of forced labour practices and human trafficking, causing
serious abuses of human rights during the period of their employment contract.*” Sénmez
carries out a highly significant study of a large number of foreign worker issues.®® The author
argues that foreign workers still face abusive labour practices and challenges of inadequate
nutrition and salaries. There are further problems with the confiscation of labourers’ official
documentation, which limits their movement within the country. The author argues that, due
to the kafala system, most foreign workers face a range of discrimination types.

Walker investigates the conditions for women and migrant workers in KSA in terms of their
rights surrounding health.*® This study suggests that migrant workers and women experience
health inequalities in the country, and it deliberates on the explanations for these inequalities
which, according to the author, arise from cultural, traditional and social factors that can lead
to harming the health of women and migrant workers. The author highlights the lack of
human rights protection that puts migrant workers in vulnerable situations. She proposes that

legislative and social change is required in order to provide the necessary protections.

Non-governmental organisations (hereinafter referred to as NGOs) such as Human Rights
Watch (hereinafter referred to as HRW) and Amnesty International have highlighted the
issues of migrant workers in KSA and other GCC countries in their reports. HRW has
reported that many migrant workers are subject to a range of exploitation and deception by
their sponsors, such as the confiscation of passports, the withholding of salaries, physical
abuse, imprisonment, long working hours, public segregation from nationals, lack of health

care and poor living conditions.*°

HRW has also highlighted the vulnerability of domestic workers in KSA, who often find

themselves in “highly exploitative situations”,** and has assessed a wide range of human
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rights abuses faced by migrant workers. Their study presents a number of cases of workers
who claim to have been exploited by their employers, based on interviews with migrant

workers in Bangladesh, India and the Philippines who had worked in KSA.*

An Amnesty International report identifies similar cases of human rights violations faced by
Indian labourers (returnee workers) who had worked in KSA.** This report provides first-
hand instances of recruitment procedures and how basic human rights abuses are
predominant. The study argues that both the Indian Government and the Saudi Government
are accountable for monitoring recruitment agencies and brokers, who are usually blamed for
providing misleading information regarding the employment conditions in KSA, which in
turn leads to violations of the rights of migrant workers when they arrive. This report also
shows that human rights violations are very common in KSA and include withholding wages,

restriction of the movement of workers and excessive work.

Although the above studies have highlighted human rights issues relating to foreign workers,
their scope is still limited by the fact that they focus on the situation of women domestic
workers, returnee workers and foreign labours in general. Most of the studies focus on the
abuse of labourers by their employer or kafeel. This is evident from the work of key non-
governmental organisations and human rights activists, who focus on the malpractices of
unprincipled sponsors and call for the abolition of the sponsorship system. However, this is
not to disparage these studies, which are certainly very respected and pioneering in the field

of economic labour migration and human rights.

This study is distinctive, because no previous research has adequately examined legal
admission policies, specifically the structure of the regulatory framework, and the
temporariness of the legal status of foreign labour and its negative impact on labourers’
rights. There is no other research work which takes an empirical approach to TFWs working
in construction in KSA. This subject requires a study that provides in-depth analysis of the
impact of the current legislation and administrative measures on protecting the human rights

of low-skilled TFWs in general and in the Saudi construction sector in particular.
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Structure of the thesis

Chapter 1 sets out the theoretical framework for the research used to address the issue of
TFWs in the Saudi construction sector. The first section begins by discussing the theoretical
perspectives on international labour migration, and it is argued that theories of international
labour migration such as dual labour market theory and social network theory can provide
suitable clarification of the employment situation in which most low-skilled TFWs find
themselves in the Saudi construction industry. The second section takes a human rights-based
approach as a framework for the recognition of foreign workers’ rights as determined by
human rights standards. This section analyses the principle of the rights-based approach
(RBA) to labour migration. The main objective is to analyse the principles of accountability
and the roles of law, participation, empowerment, non-discrimination and human dignity in
order to understand to what extent the rights-bearers (the Saudi authorities) protect, promote,
and fulfil the rights of the rights-holders (the TFWSs) during their employment in the country.
Using the principles of the RBA allows us to analyse the impact of the labour admission
practices and the structure of the regulatory framework, including the kafala system, on TFW
rights in KSA.

While a great part of the theoretical framework of this study is informed by the RBA, the
study would be deficient if the concept of dignity of labour in the Islamic legal tradition were
not taken into account. KSA is a Muslim country where, according to the Saudi constitution,
all laws have to be in accordance with the Qur’an and Sunnah. Therefore, it is pertinent to
explore the notion of labour rights within the Islamic legal tradition. This section examines
the Islamic concepts of rights (haqq), dignity of labour, justice and fairness in the light of
Qur’an verses and the Sunnah of the Prophet Mohammad. However, the discussions provided
in this chapter are not intended to offer a thorough description of the themes; rather, they aim
to serve as a theoretical basis for subsequent chapters.

Chapter 2 explores first the relevant ILO Conventions and United Nations international
human rights instruments, with a special focus on the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families and the ILO
Migration for Employment (Revised) Convention, 1949 (No. 97), the Migrant Workers’
(Supplementary Provisions) Convention, 1975 (No. 143) and two ILO recommendations for

migrant workers.
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In addition, the reports of the United Nations Special Rapporteur on the Human Rights of
Migrant Workers are taken into consideration in the framework of temporary low-skilled
foreign labourers. This chapter attempts to highlight the role of the International Organization
for Migration and other non-governmental organisations in promoting the RBA to labour
migration and protecting labour rights. The chapter also examines Islamic human rights
instruments such as the Universal Islamic Declaration of Human Rights, the Cairo
Declaration of Human Rights in Islam and the Arab Charter on Human Rights adopted by the
two regional organisations, the Organization of Islamic Cooperation and the League of Arab
States. The objective of this chapter is to illustrate how international and regional human
rights conventions and standards can guide states’ policies and regulations to achieve better

practices regarding the protection of migrant workers.

Chapter 3 discusses the relationship between Saudi legislation on human rights and various
international human rights conventions. The aim of this chapter is to examine the application
of international human rights conventions in Saudi legislation where Sharia is the main
source of law, and to explore KSA’s position on reservations and ratifications generally and
in the context of migrant workers’ rights. Therefore, it is important to identify the main

obstacles leading KSA to not ratify conventions.

This study argues that KSA, as a member of the international community, has a legal
obligation to adhere to and maintain international human rights standards and harmonise its
domestic law to provide protection to TFWs. This chapter examines the significance of non-
discrimination provisions in the International Convention on the Elimination of All Forms of
Racial Discrimination, as KSA became a party to this convention to advance TFW protection
in the country. This chapter also examines the efforts made to address the issue of TFWSs by
analysing the national report for universal periodic review submitted by KSA. Finally, the
chapter examines the role of national human rights organisations in KSA in implementing
and promoting human rights in the country and explores the significant efforts made by these

organisations to implement and protect the rights of TFWs.

Chapter 4 addresses the institutional structure for managing TFWs and the overlapping
jurisdictions and policies administering them in greater depth, in order to understand the
situation of low-skilled TFWs in the Saudi construction sector. Examining the policies of
labour recruitment is essential in order to highlight the role of formal recruitment channels in

protecting workers’ rights and to distinguish them from informal channels. This chapter
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highlights the role of labour-sending countries and the negotiation of labour agreements
concerning recruitment between KSA and those countries. The chapter examines issues
related to human rights created by the admission of low-skilled TFWs. Although KSA has
still not adopted any key human rights conventions related to labour migration, this study
uses the international norms, standards and principles that underpin the RBA to labour
migration as tools to evaluate domestic laws and policies that may affect TFW rights. This
analysis explores the extent to which the Saudi labour market and economic interests are in
line with the objectives of international standards of protection for TFW rights.

Chapter 5 examines the framework governing the legal status of low-skilled TFWs in the
Saudi labour market. The first section examines labour and employment law in relation to
employment of TFWs, health and safety issues and the dangers of the construction sector.
The second section gives a general overview of the sponsorship, or kafala, system. The need
to recruit low-skilled TFWs to fill gaps in the workforce has led to a split labour market that
is blatantly segmented in terms of Saudi and non-Saudi workers, which has caused a debate
over working conditions and practices that violate the TFWs’ rights. Since the Saudi
Government is still developing policies under its various authorities to regulate the
employment of TFWs, especially low-skilled workers, it is essential to examine the impact of

these policies on TFW rights and their legal status in the country.

Thus, this chapter also evaluates the sponsorship system in light of international law and
examines the Saudi kafala system and its commitment to its international obligations. A
number of issues related to such a system are examined, such as forced labour practices and
human trafficking. This research identifies four major potential obstacles, which include
political, security- related, social and economic obstacles, that collectively prevent TFWs
from being treated in the same way as Saudi workers. These obstacles also potentially

prevent the promotion and protection of human rights in the country.

Chapter 6 provides an insight into the legal protection of foreign employees within the legal
system in KSA. Due to the absence of a labour court in the existing judicial structure, this
study traces back the impact of modernist (legal professionals) and traditionalist (religious
scholars) approaches to the legislative process and the judicial system, and their approaches
to enacted law such as the Saudi labour law (SLL). The negative traditionalist approach to the
SLL and other rules and regulations related to the settlement of labour disputes has caused

the government to transfer such cases to administrative committees under the executive

16



authority of the Ministry of Labour, which are not recognised by the Basic Law as a part of
judicial authority. Such committees have quasi-judicial functions and make decisions with
legal implications, and thus this study identifies several important legal deficiencies of these
committees that could have an impact on the settlement of labour disputes. Despite a number
of regulations and laws governing employment relationships and protecting TFWSs, many
human rights violations that TFWs experience in the Saudi construction sector are
interrelated with employment contract and residency regulations in a way that the existing
legal structure fails to sufficiently address. In this regard, this chapter highlights the key
labour cases related to residency regulations (e.g. confiscating labour passports, runaway
huroob workers’ cases and transferring the kafala) in order to review the jurisdiction of the
commissions. Finally, this chapter provides a suggestion to resolve and override the outcomes
of these different approaches, in order to eliminate the confusion in the Saudi legal system.

Chapter 7 discusses using grounded theory methodology for conducting empirical data
collection. For empirical purposes, field research was conducted in two cities, Riyadh and
Makkah. The data was collected using a semi-structured interviewing technigque. This method
is one of the key tools of qualitative research. Conducting individual interviews with
participants (governmental and non-governmental bodies, employers and foreign labourers)
provides an opportunity to get to know the views of insiders concerning the current situation

in the Saudi private labour market.

Chapter 8 analyses the data from the field and explores the experiences of respondents

regarding the issues of low-skilled TFWs in the construction sector.

Finally, the researcher concludes the thesis, taking into consideration the findings based on
the arguments in the previous chapters and suggesting a way forward by considering legal
and administrative strategies that provide an effective protection mechanism and improve the
situation of TFWSs in the Saudi construction sector. Recommendations are put forward for

further research.
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Chapter 1: The Theoretical Foundations Relating to the Situation of TFWSs
in the Saudi Construction Sector

Introduction

This chapter sets out the theoretical framework that this research uses to address the issue of
TFWs in the Saudi construction sector (hereinafter referred to as SCS). The theoretical
framework presented in this chapter is divided into three sections. The first discusses
international migration theories. Dual labour market and social network theories are used to
assess the Saudi labour market with particular reference to the employment of TFWs in the
construction sector. Social network theory is used to understand the formal and informal
recruitment procedures used to secure employment and the impact of the recruitment process

on the rights of TFWs in pre- and post-labour migration.

The second section takes a human rights-based approach as a framework for the recognition
of TFW rights. This section analyses the key principles of the rights-based approach
(hereinafter referred to as RBA) to labour migration, which includes accountability and the
rule of law, participation and empowerment, and equality and non-discrimination, in order to
understand the extent to which the Saudi authorities (the rights-bearers) protect, promote and
fulfil the rights of TFWs (the rights-holders) during their employment in the country. Using
the RBA to examine TFW rights in KSA helps to analyse the impact of legal admission

policies and Saudi labour laws.

While a major part of the theoretical framework of this study is informed by the RBA, the
study would be deficient if Islamic perspectives on labour rights were not taken into account.
The final section analyses TFW rights in the light of Islamic principles of the dignity of
labour. Using the primary sources of Islamic law, i.e. the Qur’an and the Sunnah of the
Prophet Mohammad, it is argued that under the Islamic legal tradition there is legal and moral
accountability of the state as well as individual employers to safeguard and ensure the socio-
economic well-being of the labour force.
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1.1 Theoretical perspectives on international labour migration

During the past four decades, international labour migration from developing countries to the
developed countries in the West and oil-rich countries in the Middle East has increased
dramatically. International labour migration is a multidimensional phenomenon that has been
viewed from various perspectives.! Castles and Miller state that the earliest approaches to
migration focused on the ‘push—pull’ factors, with the ‘push’ factors being those that forced
people to leave their countries of origin, and the ‘pull’ factors being those that attracted them
to other destinations.” Push factors include poor living conditions, economic and political
instability, and unemployment in the country of origin, while the pull factors include better

job prospects and improved standards of living in the country of destination.’

Massey et al. claim that migration takes place because of a combination of push and pull
factors.* They consider push—pull factors to have always been a part of migration, and the
reasons for it to be mainly economic.® This approach basically works on the parameters of
achieving economic equilibrium through the movement of labour forces from one geographic
location to another, and vice versa.” However, the push—pull models of economists may help
elucidate the direction that people migrate in, but they do not explain the causes or timings of
these migrations.” Neo-classical economic theory is one of the oldest migration theories,
stating that wage differences between regions is the main reason for labour migration. Such
differences are due to geographic variances in labour demand and supply, although other
factors might play an important role as well, e.g. labour productivity, or the degree of

organisation of workers. Applying neo-classical economics to international migration implies

! Hein de Haas, ‘Migration and Development: A Theoretical Perspective’ (2007) International Migration
Institute, Research Paper 9<http://www.imi.ox.ac.uk/publications/imi-working-papers/wp-9-2007-migration-
and-development-a-theoretical-perspective> accessed 10 February 2015.

2 Stephen Castles, Hein de Haas and Mark J Miller, Theories of Migration (5th edn, Palgrave Macmillan 2014)
28.

% ibid.

* ibid.

> Douglas S Massey, Joaquin Arango and Graeme Hugo, Worlds in Motion: Understanding International
Migration at the End of the Millennium (Clarendon Press 2005) 12.

® Castles (n 2) 28-29.

" Prasannan Parthasarathi and Donald Quataert, ‘Migrant Workers in the Middle East: Introduction’ (2011) 79
International Labor and Working-Class History 4.
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that countries with a shortage of labour relative to capital have a high equilibrium wage,

whereas countries with a relatively high labour supply have a low equilibrium wage.?

Neo-classical economic theory is limited in its approach as it fails to take into account other
factors that play a significant role in international labour migration.® Bakewell suggests that
there is no single theory that can be applied to all aspects of migration, and that different
theories need to be used in order to understand the various issues of migration, depending on

the contexts in which they arise.'

Ghosh argues that international migrations are largely equated with labour, and therefore
existing migration theories seek to explain labour movement.** However, while it is true that
wage factors and push-pull factors are important in migration, they are not the only reasons
for international population flows. Cohen establishes various contrasts that exist in the area of
international migration: ““a) forced versus free migration; b) settler versus labour migration; c)
temporary versus permanent migration d) illegal versus legal migration”.*? Borjas is of the
view that much of the recent research into the economics of migration is based on the fact
that there is a market available for potential immigrants across the world, depending upon
where they choose to go to."

Massey et al. differentiate theoretical approaches to international migration on the basis of the
inception and perpetuation of international migration.* International migration theories that
explain the inception of migration can be characterised into four types of economic models:
neo-classical macro-economic theory, neo-classical micro-economic theory, the dual labour
theory and the new economics of migration, as well as one political model which is known as
the world systems theory.'® International migration theories that deal with the perpetuation of

international movement can also be characterised into four types: network theory,

8 Castles (n 2) 29.
® ibid 31.
19 Oliver Bakewell, ‘Some Reflections on Structure and Agency in Migration Theory’ (2010) 36 Journal of
Ethnic and Migration Studies 1692.
! Bimal Ghosh, ‘Managing Migration: Towards the Missing Regime’ in Antoine Pecoud and others (eds),
Migration Without Borders: Essays on the Free Movement of People: An Investigation into the Free
Movement of People (Social Science Studies) (1st edn, Berghahn 2007) 99.
12 Robin Cohen, The Cambridge Survey of World Migration (CUP 2010) 6.
3 George T Borjas, ‘Economic Theory and International Migration’ (1989) 23(3) Special Silver Anniversary
Issue: International Migration an Assessment for the 90s: International Migration Review 457, 457-461.
 Douglas S Massey and others, ‘Theories of International Migration: A Review and Appraisal’ (1993) 19(3)
lP50pulation and Development Review 431, 432 and 448.

ibid.
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institutional theory, cumulative causation and migration systems theory.'® Massey et al.
consider that there is no single coherent and comprehensive theory of international migration.
There is a fragmented set of theories that have evolved mainly in isolation from each other.!’
Castles et al. mention that research into migration is interdisciplinary, since sociology,
political science, history, economics, geography, demography, psychology, cultural studies
and law are all relevant, but look at different aspects of population mobility, and a full
understanding of this trend requires contributions from all these fields. A comprehensive
theory can only be developed from a number of models, perspectives and platforms.'® While
there is a wide range of international migration theories, for the purposes of this thesis,
examining economic migrant theories is limited to the dual/segmented labour market theory
and the social network theory. This is because the decisions of TFWs to move to KSA for
work is linked to economic, social and sometimes religious factors, which is consistent with
most international migration theories such as dual labour market theory and social network
theory. Dual labour market theory explains the segmentation of the SLM in the primary
(state) and secondary (private) sectors; the employment of TFWSs in the latter is frequently
linked to issues of human rights associated with unequal opportunities and treatment, which
are institutionalised in stricter residency laws and labour policies. Social network theory
explores the role of social networks in securing jobs in advance in KSA, whether through
formal or informal recruitment procedures. This theory helps identify the impact of the
migratory process on the rights of TFWs after their arrival in KSA.

Dual labour market theory, also known as the segmented labour market theory, provides that
international labour migration stems from more-developed countries’ demand for immigrant
labour, usually from less-developed countries.'® This theory, developed in the early 1970s,
seeks to clarify the initiation of migration by placing emphasis on the economics of receiving
countries. Michael Piore is often regarded as the most enthusiastic promoter of the theory.
This theory underplays the push factors prevalent in the home countries and highlights the
pull factors present in the target countries as the major determinants of migration.?’ Arango

argues that, in advanced economic societies, there is a continuing demand for migrant labour

' ibid 448.

"ibid 432.

18 Castles (n 2) 27.
9 Massey (n 5) 127.
% ibid 127.
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because local workers in these societies do not want to perform low-skilled jobs, creating a

gap to be filled by migrant workers.*

Piore and Doeringer maintain that the merit of dual labour market theory lies in the fact that it
seeks to provide a technical answer for the reasons behind labour migration.?? According to
this theory, there are two sectors in the labour market. There is a primary sector that consists
of jobs with high wages, good working environments, stable employment, rewards for
education and job experience, and opportunities for advancement. Conversely, there is the
secondary sector, which has low wages, poor working conditions, unstable work, no rewards
for education or job experience and no opportunities for advancement. Secondary sector jobs

are often known as ‘3D jobs’ — difficult, dangerous and dirty.?

In light of this, Piore provides three potential reasons for the demand for a foreign labour
force in advanced industrial countries: i) labour force shortages, ii) the need to fill the lowest
posts in the occupational hierarchy and iii) labour shortages within the secondary sector of a
dual labour market.?* These reasons show that shortages of low-skilled labour within the
secondary sector compel employers to recruit foreign workers. The significance of dual
labour market theory does not lie in providing a general elucidation of the causes of
international migration.?® Rather, it consists of focusing on an essential aspect of international
labour migration, namely, the structural demand for cheap temporary migrant workers. This
is inherent in the structure of the Saudi economy and labour market. Moreover, it gives
substantial justification for such a demand for recruiting cheap and flexible foreign labour in
secondary labour markets, which helps us develop a better understanding of the current

situation of temporary foreign ‘low-skilled’ workers in the SCS.%°

Saudi Arabia’s economy is reliant on labour-intensive sectors such as construction, for which

it needs to recruit migrant workers.”” These migrant workers have traditionally come from

2! Joaquin Arango, ‘Explaining Migration: A Critical View’ (2000) 52 Int’l Social Science J 283.

22 peter B Doeringer and Michael J Piore, Internal Labor Markets and Manpower Analysis (ME Sharpe 1985)

165-166.

23 Caroline Brettell and James Hollifield, Migration Theory (Routledge 2000) 52.

* Doeringer and Piore (n 22) 165-167. Many guest worker programmes operating between 1945 and the late
1960s are commonly understood as a government policy designed to employ temporary foreign workers to fill a
gap in labour shortages. See Rachel Stevens, Immigration Policy from 1970 to the Present (Routledge 2016)
176.

2> Arango (n 21) 289-290.

% ibid.

? 10M, ‘World Migration Report 2011: Communicating Effectively about Migration’ 75-76

<publications.iom.int/bookstore/free/WMR2011_English.pdf> accessed 27 February 2012.
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South and South East Asia, but now also from North and East Africa. This migration is
mainly temporary, and most are unskilled men looking for low-skilled jobs. The trend in
these countries is mainly for construction and similar industries, and these workers accept
low wages. Despite nationalisation policies, the number of TFWs in the workforce is still
high.®® According to the General Authority for Statistics (hereinafter GAS), non-Saudi
nationals accounted for approximately 31% of the population in Saudi Arabia in 2015. The
reliance on TFWSs has, however, come at the cost of a highly segmented labour market.?
According to the Ministry of Labour’s Annual Statistics, Saudi nationals constituted just 29%
of total private-sector employment in 2013 and 2014.%° This means that TFWs have filled in
the gaps that existed in the labour force.*! Saudi nationals therefore do not take up these jobs
as these are considered to be low status and the wages paid in the construction sector are also
low compared to those in other employment sectors. This results in a labour force shortage in
the construction sector, forcing employers and companies to recruit foreign workers who are

willing to accept these low-skilled jobs.*

Arango asserts that recruitment was a vital mechanism of immigration in advanced economic
societies such as North America and Western Europe in the third quarter of the last century.*®
Today, recruitment is still a common practice, particularly in the Arabian Gulf and other
Asia-Pacific regions such as Malaysia and Singapore.®* It could be said that dual labour
market theory provides a basis for understanding the reasons behind the recruitment of
foreign workers and unstable employment practices in KSA. Thus, to analyse the issues
associated with the recruitment of TFWs in KSA, the ‘social network’, or ‘migration
network’, theory is used in this research study.®*® Migration network theory has been
extensively accepted in migration studies since the 1980s. This theory focuses on the
collective agency of migrants and communities during the processes of migration.*

According to Massey et al., “migrant networks are sets of interpersonal ties that connect

%8 Annelies Zoomers and Gery Nijenhuis, ‘Does Migration Lead to Development? Or Is it Contributing to a
Global Divide?’ (2012) 2 Societies 127.
9 General Authority for Statistics, ‘Pulation [sic] by Gender, Age Groups and Nationality (Saudi/Non-Saudi)’
(2016) <http://www.stats.gov.sa/en/4068> accessed 13 August 2016.

Ministry  of  Labour (MOL), ‘Data &  Statistics’ (Portal MOL, 2016) 30
<https://portal.mol.gov.sa/en/statistics> accessed 13 August 2016.
3L 1OM (n 27) 75-76.
%2 Such a difference shows that what is a low wage in a developed country (e.g. KSA and other GCC states)
can be a substantial wage in a developing country.
%% Arango (n 21) 290.
** ibid.
% In this context, the researcher will use both terms.
% Stephen Castles, ‘Understanding Global Migration: A Social Transformation Perspective’ (2010) 36 Journal
of Ethnic and Migration Studies 1579.
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migrants, former migrants, and non-migrants in countries of origin and destination through
ties of kinship, friendship, and shared community origin”.>” These networks in international
migration play an important role in creating employment opportunities for foreign migrant

workers.*

Portes argues that a contemporary migration theory is required in order to explain the central
forces driving the processes of migration, and that it is necessary to identify how social
networks, community expectations and household strategies alter structural determinants.*
This approach views migration as a form of social capital that facilitates access to other
aspects of economic importance, such as a salary or improved employment opportunities.*’
However, it has been recognised that network theory does not take into account what

instigates the migration, but rather focuses on how the migration flow is extended.*

Boyed considers migration as a process of developing links between the country of origin and
the desired destination. Migration networks represent one such link in the migration system,
connecting migrants and non-migrants “across time and space”.*> Hence, connections with
earlier migrants may provide potential migrants with specific knowledge, facilitating access
to information about procedures, employment opportunities, financial assistance and
appropriate accommodation.*® Thus, potential migrants are capable of taking advantage of
social networks and ethnic communities within the destination country. In the case of labour-
receiving countries such as KSA, social networks embody both the formal and the informal
procedures for how foreign workers plan ways of funding their travel and securing a job and
accommodation prior to joining the workforce in KSA. As a result, individual relationships

play a key role in increasing and promoting international labour migration.*

¥ Douglas Massey and others, ‘Principles of Operation: Theories of International Migration’ in Marcelo M
Suarez-Orozco and others, The New Immigration (Routledge 2005) 29.
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Among the South and South East Asian labour-supplying countries, immigration for
employment is subject to little institutional control and is prearranged mostly on the basis of
relationships or family networks through recruiting agencies.®® Informal social channels play
a crucial role in the recruitment process between labour-sending countries and KSA. The
common practice of recruitment takes place via recruitment agencies as well as migrant
networks. TFWs in KSA are employed on temporary labour contracts, with many of them
seeking work visas from kafeel, or sponsor-employers, through their personal networks.
Work visas may be arranged through a migrant broker in KSA in order to allow potential
foreign workers in labour-sending countries to work there, thereby avoiding local recruitment
agencies. Once a migrant broker finds a job and has obtained a work visa for a friend or
relative, they notify the prospective foreign worker in his or her home country and request his
or her arrival within a specified time frame.*® Shah and Menon argue that social networks and
personal networks also play a critical role in assisting TFWSs to secure employment in KSA in
advance.*” Hence, social network theory is relevant in the context of KSA as social networks
play a significant role in assisting foreign migrant workers to find jobs. Since policies
towards low-skilled and unskilled migrants are restrictive in KSA, social relationships
constitute the most effective way to achieve successful and mutually beneficial recruitment.*®
The relationship between the potential migrant and employer (sometimes a contractor), when
established through an intermediary (recruitment agency or broker) known by both, not only
helps the potential migrant with information about employment opportunities, but may also

satisfy the employer that the migrant is suitable for the job.*°

*® Jan J Seccombe, ‘International Labor Migration in the Middle East: A Review of Literature and Research,
1974-84° (1985) 19 International Migration Review 343.

% Md Mizanur Rahman, ‘Does Labour Migration Bring about Economic Advantage: A Case of Bangladeshi
Migrants in Saudi Arabia’ (2011) Institute of South Asian Studies Research Working Paper 135,
12<http://www.isas.nus.edu.sg/PublicationByCategory.aspx> accessed 20 February 2015

*" Nasra M Shah and Indu Menon, ‘Chain Migration through the Social Network: Experience of Labour
Migrants in Kuwait’ (1999) 37 (2) International Migration 363.
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1.2 Human rights-based approach

1.2.1 The foundations of rights

The concept of rights often involves legal and moral debates to ensure fundamental well-
being and dignity.>® Many philosophers make a distinction between moral rights and legal
rights. According to Cranston, legal rights are normally restricted to a specific jurisdiction or
legal system, but moral rights are universal entitlements.>* The difference between moral and
legal human rights is intimately connected to the vagueness intrinsic to these rights, which
could indicate that a certain amount of osmosis has occurred between moral and legal rights
over time.>® The fact that not every moral right becomes a legal right signifies that the public
has already made a decision as to which rights need to become a part of the legal sphere in
order to guarantee a suitable degree of protection and independence to the rights-bearers, and

hence the selected rights are viewed as most essential.>

Legal scholars and philosophers generally differentiate between various kinds of rights.
Hohfeld presumes that rights consist of four notions: liberty, claim, immunity and power.*
They are all rights, even though they are of different types. He suggests that a distinction
should be made between a right to our own actions and a legal right to somebody else’s
actions. He calls the first a ‘privilege’ and the second a ‘claim-right” or a ‘right in the strict
sense’. In contemporary language, there is a tendency to favour the terms ‘liberty’ and
‘claim’.> Orend points out that “a Hohfeldian liberty right is quite different from a claim-
right. Whereas a claim-right imposes correlative duties, a liberty-right is, so to speak, duty

free”.>® Other terminology has been employed to create similar distinctions, for instance

%0 Matthew H Kramer, NE Simmonds and Hillel Steiner, A Debate Over Rights (Oxford University Press
2002); Paul Gready and Jonathan Ensor, Reinventing Development? Translating Rights-Based Approaches
from Theory into Practice (Zed Books 2005) 237; Tom Campbell, ‘Parliamentary Review with a Democratic
Charter of Rights’ in Tom Campbell, KD Ewing and Adam Tomkins (eds), The Legal Protection Of Human
Rights (OUP 2011) 453.
*! Cited in Linda Hajjar Leib, Human Rights and the Environment (Martinus Nijhoff 2011) 40; Brian Galligan
gznd CJG Sampford, Rethinking Human Rights (Federation Press 1997) 27-28.
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negative and positive rights. Negative rights are principle or “first-generation rights’, which

often include the notion that one is entitled to not be mistreated by a state or individuals.®’

A common illustration would be the view that states must not deny anyone ‘due process of
law’> and must grant equality to their people.®® On the other hand, possessing a negative right
to something implies that the individual has the right not to be interrupted or restricted in
carrying out the privileges linked to that right.>® Political and civil rights (e.g. the right to
freedom of speech and association and freedom from torture), along with the right to
property, are deemed to be negative rights. In contrast, a positive right (or ‘second-generation
right”) is one that states or people are obliged to adhere to.*° Positive rights, which include
socio-economic rights (e.g. the right to employment, health care and education), are
addressed as rights which are recognised only via a positive act from the state as well as the
community.®* These rights are incorporated in the United Nations International Bill of
Rights.®

In relation to the employment realm, there are rights and duties or contractual rights between
specific persons. Contracts or legal agreements offer people reciprocally binding duties
according to a legal system with outlined terms and conditions.®® Weiss stresses that contracts
and agreements between contractual parties should also apply the following moral principles:
(1) the agreement must not make the parties be dishonest or immoral; (2) all parties ought to
openly and with no force enter into the contractual arrangement; (3) a person should not
misrepresent or misunderstand information from the contract; and (4) both parties must have
a full understanding of the type of contract and its particular conditions prior to being bound
by it.%

Given the broadly recognised inspiration of rights, one may conclude that contemporary
civilisation interprets human rights protection from natural rights to positive rights, and that

%" Such rights are embedded in the US Bill of Rights, the English Bill of Rights and the Canadian Charter of
Rights.
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the responsibility for the protection and promotion of the human rights of people (whether
citizen or non-citizen) lies with the state in which they live. Therefore, the state’s
responsibility to uphold human rights is an integral and inseparable part of its duty to
safeguard human rights inspired by the dichotomy between passive rights and positive
rights.®®

For the purpose of this study, the above analysis has a significant connection to how the
human rights-based approach (applied in this thesis) fits into the discourse of protection of
workers by concentrating on government obligations and legal frameworks in order to apply
further developments of policies and legal protections of historically excluded groups, such
as low-skilled TFWs in KSA.

1.3. The rights-based approach to TFW

The RBA attempts to apply the laws and principles outlined by human rights instruments as a
framework to fill the gap between human rights in theory and practical action. Donald asserts
that “there is no single definition of the human rights-based approach”.®® Nevertheless, it is
essential to understand that the idea of the RBA is somewhat specific and grounded in the
human rights commitments stipulated by international conventions and established bodies.®’
According to Robinson, “A rights-based approach is a conceptual framework for the process
of human development that is normatively based on international human rights standards and
operationally directed at protecting and promoting human rights. The rights-based approach
integrates the norms, standards and principles of the international human rights system into

plans, policies and processes of development.”®®

Gabel points out that the RBA does not suggest a unique human rights protection agenda;
instead, it examines procedures and policies based on criteria laid out in the human rights
laws and instruments adopted by a state.® Globally, there is a growing effort to stress the
RBA in foreign workers’ rights issues. The RBA to labour migration places the individual

who migrated from his or her country at the heart of migration management and related

% pinghua Sun, Human Rights Protection System in China (Springer 2014) 54.

% The human rights-based approach and the rights-based approach will be used interchangeably in this study.
®7 Kate Donald, ‘Human Rights Practice: A Means to Environmental Ends?” in Anna Grear and Evadne Grant
(eds), Thought, Law, Rights and Action in the Age of Environmental Crisis (Edward Elgar 2015) 202.

% Mary Robinson, ‘What Rights Can Add to Good Development Practice’ in Philip Alston and Mary
Robinson (eds), Human Rights and Development: Towards Mutual Reinforcement (Oxford University Press
2005) 38.

% Shirley Gatenio Gabel, A Rights-Based Approach to Social Policy Analysis (Springer International 2016) 10.
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policies and creates a specific focus on the situation of a disadvantaged and marginalised
category, especially those who are low-skilled workers. Since this approach is normatively
grounded in human rights law and international labour standards, the state has obligations
established by international law to endorse and protect the human rights of foreign workers in
the country of employment.” Oberoi affirms that the RBA is a predominant and valuable tool
for ‘migration policy-makers’ because it puts a particular emphasis on disempowerment and
marginalisation. The RBA makes a special effort to reach the most excluded and

marginalised populations.”

The RBA is centred on the conviction that “every human being, by virtue of being human, is
a holder of rights. The rights-based approach involves not charity or simple economic
development, but a process of enabling and empowering those not enjoying their economic,
social and cultural rights to claim their rights”.”® Several international and regional human
rights conventions, including the International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families (hereinafter referred to as ICMW) are
reflective of the RBA to labour migration. According to Ruhs, the crucial aspect of a rights-
based approach is that it contains “the observance of international human rights norms,
including equality and non-discrimination, standard setting and accountability, the
recognition of migrants as subjects and holders of rights, the participation of communities

and the integration of a gender, children’s rights and ethnic perspective”.”

The RBA endorses the accountability of institutions for ensuring protection of the rights of all
vulnerable individuals, thus keeping power-holders and institutions accountable for their
obligations to groups and individuals with less power. This often makes the RBA divergent
from ‘needs-based’ approaches, which create dependency on development organisations. The
RBA instead promotes and employs participation and empowerment to recognise human

"% Frangois Crépeau, ‘A Rights-Based Approach to Labour Migration’ (Oppenheimer Mcgill, 2014) 5426
<http://oppenheimer.mcgill.ca/A-Rights-Based-Approach-to-Labour> accessed 21 March 2016.

™ Pia A Oberoi, Empowering Migrants: Human Security, Human Rights and Policy (Cambridge University
Press 2010) 246.

2 Janki Andharia, ‘Universities and Interdisciplinary Community Development: Reconceptualising
Community Organization in India: Transdisciplinary Perspective’ in Alice K Johnson Butterfield and Yossi
Korazim-Koérosy (eds), Interdisciplinary Community Development: International Perspectives (1st edn,
Haworth Press 2016) 115.

73 Martin Ruhs and Philip Martin, ‘Numbers vs. Rights: Trade-Offs and Guest Worker Programs’ (2008) 42(1)
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rights infractions and abuse.”* De Gaay Fortman summarises several essential factors with

regard to changes resulting from shifting to a RBA:

“Firstly, that struggle is deepened because it is now placed in a normative, ethical
setting: it is no longer a matter of just economic interests but of right. Secondly, that
struggle is widened to involve the whole community in which the community live:
public justice is at stake. Thirdly that struggle is lifted up to the global level:
realization of those rights is a universal responsibility.”"
The principles of human rights indicate the direction that should be employed throughout all
phases of intervention and assistance, “including assessment and analysis, programme
planning and design (such as setting goals, objectives, and strategies), and implementation,
monitoring and evaluation”.” The goal of the RBA is to create dynamic involvement in the
social and political processes of human rights, which demands an interdisciplinary viewpoint
to reinterpret and extend the concept of the main principles of human rights, i.e. “universality,
indivisibility and interdependence, equality and non-discrimination”, as established by

international human rights protocols.”’

When UN Secretary-General Kofi Annan’® stressed that the protection and promotion of
human rights principles, including political, economic, civil, cultural and social rights, are
considered essential for dignifying life, he reiterated the principles of “indivisibility,
interrelatedness and interdependence”. The principle of universality is the idea that everyone
is equally entitled to human rights, as stated in Article 1 of the Universal Declaration of

Human Rights (hereinafter referred to as UDHR): “all human beings are born free and equal

™ Andrea Cornwall and Celestine Nyamu-Musembi, ‘Putting the “Rights-Based Approach” to Development
into Perspective’ (2004) 25 Third World Quarterly 1417, 1418.

"> Bas De Gaay Fortman, ‘Economic, Social and Cultural Rights: From Rhetoric to Reality’ in I Boerefijn, M
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Exploration’(2005) Intrac, Papers Series No
41<http://www.intrac.org/resources.php?action=resource&id=322> accessed 20 March 2016

® United Nations Development Group (UNDG), ‘Report of the Second Interagency Workshop on
Implementing a Human Rights-Based Approach to Development in the Context of U.N. Reform’ (Stamford,
USA, 3-5 May 2003) <http://www.undg.org/archive_docs/4128-
Human_Rights Workshop Stamford Final Report.doc> accessed 16 March 2016; see also UNDG, ‘The
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in dignity and rights”.” The principle of indivisibility is that “no human right is inherently
inferior to any other”. Social, cultural and economic rights need to be recognised and
protected on equal grounds with political and civil rights.2® These principles have already

been affirmed in international instruments and conventions.®!

Gready points out that RBAs may be applied to the law either directly or indirectly, and this
is usually based on whether RBAs are utilised with the aim of informing “the outcomes or the
processes”. RBAs recognise legal criteria (i.e. human rights are respected, protected and
fulfilled) for legal enforcement and the monitoring of outcomes.

However, the political and social processes linked with labour migration represent obstacles
to human rights because there are issues of cultural differences as well as differences in
socio-economic backgrounds between national and foreign workers. Arowolo highlights
several basic questions with regard to the RBA to examining population movement. He
argues that these queries about the country of destination need to be directed to the migrants

themselves. Arowolo suggests that these queries could be relevant research:®

e Do migrant workers possess a right?

e If so, what is the best way to claim the right?

e Who guarantees that migrants have rights?

e Are there capacity gaps at the national, community and regional levels
in attaining such rights?

e What is the obligation of the migrants in order to obtain social services

(education, employment, health, etc.) in the country of employment?

In the case of temporary foreign ‘low-skilled” workers in Saudi Arabia, they are commonly at
greater risk of human rights violations. However, RBAs can offer adaptable and inventive

¥ Universal Declaration of Human Rights (UDHR) (adopted 10 December 1948) UNGA Res 217 A(lIl).

8 Office of the United Nations High Commissioner for Human Rights (OHCHR), ‘Frequently Asked
Questions on a Human Rights-Based Approach to Development Cooperation’ (HR/PUB/06/8, 2006) 2; René
Provost and Colleen Sheppard, Dialogues on Human Rights and Legal Pluralism (Springer 2013) 51.

8 yvonne Donders and Vladimir Volodin, Human Rights in Education, Science, and Culture (Ashgate 2007)
309.
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approaches to guaranteeing their human rights, regardless of the difficulties of the issues
related to foreign workers.2* Kapoor states that the “RBA aims at the process which expands
the capabilities or freedoms of the individuals to improve their well-being and to realise what
they value. This is characterised by adherence to principles derived from the texts of
international human rights instruments.”®® The RBA to labour migration can serve as a model
for national migration policies and employment guidelines to enforce the rights of foreign
workers in Saudi Arabia.®® This approach to labour migration is expected to provide for the
treatment of foreign workers, especially low-skilled workers, as human beings, which should
top the agenda of all dialogue on labour migration.®” Therefore, this study analyses the basic
principles of accountability within the rule of law, with non-discrimination, participation,
empowerment and the inherent and inalienable dignity of humans serving as the theoretical
bases.

1.3.1 Accountability and Rule of law

The RBA emphasises the value of accountability to disadvantaged groups in the host
society.® Berthold argues that the significance of the RBA is the emphasis on the
accountability of law-makers as well as other actors whose actions may affect individual
rights.®® The accountability approach determines a rights—duty correspondence through the
provision of corrective or remedial measures; these measures might be applied by regulations

where feasible, while others may be applied through suitable monitoring systems.*

8 peter Uvin, ‘From the Right to Development to the Rights-Based Approach: How “Human Rights” Entered
Development’ (2007) 17 (4/5) Development in Practice 597, 601.
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Rights are worthless when there is a lack of corresponding obligations towards ‘duty-
bearers’, from whom rights are often claimed.” This accountability approach suggests that
“rights imply duties, and duties demand accountability”.*> Gready affirms that “without
accountability (remedies, redress), human rights mean nothing”.%* Therefore, the principle of
accountability supports a process of developing efficient and suitable redress mechanisms.
This principle indicates the responsibilities of the state to enhance commitment to human
rights by advocating human rights monitoring, improving access to information and justice

and addressing dispute resolution mechanisms.*
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Figure 1: RBA and the relationship between duty-bearers and rights-holders.95
*This list of possible violators is identified in the first section of this chapter.

Source: Theis.%
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2 OHCHR, ‘Principles and Guidelines for a Human Rights Approach to Poverty Reduction Strategies
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Save the Children Sweden 2004).

% Some of the information is linked to the work of Gabel (n 69) 10; MclInerney-Lankford (n 94) 34-36.

33



With regard to migrant worker exploitation, the above illustration reveals that states (as duty-
bearers) have two kinds of responsibilities to safeguard rights-holders (foreign workers) from
employment exploitation (including dangerous work conditions, non-payment and long
working hours). The first obligation is a duty ‘to protect, promote and fulfil’ the rights of
foreign workers. These rights could embody a broad range of potential political and civil
rights, together with social and economic rights. The second responsibility is to refrain from
rights violations. Hence, in the event that foreign workers’ rights are violated, the duty-

bearers are accountable.

As seen in the analysis above, this approach emphasises the empowerment of rights-holders
(foreign workers)?” and the accountability of duty-bearers (state authorities). It assumes the
accountability of duty-bearers to rights-holders, as well as rights-holders having acceptable

remedies in case of mistreatment or abuse of their rights.*®

1.3.2 Equality and non-discrimination

The principles of non-discrimination and equality are central principles of the RBA. These
principles play a significant role in challenging injustice and advancing the growth of
concepts of equality of treatment, equal protection before the law and equality of opportunity
in the country of employment. The Charter of the United Nations (hereinafter the UN

Charter) reaffirms a faith “in fundamental human rights, in the dignity and worth of the

human person”,*® and engages in “promoting and encouraging respect for human rights and

for fundamental freedoms for all without distinction as to race, sex, language, or religion”.**

RlOl

These commitments are repeated in the preamble to the UDH and are bolstered in the

first two articles, which declare: “All human beings are born free and equal in dignity and

rights”, 292 and “everyone is entitled to all the rights and freedoms set forth in this declaration,

% Rights-holders of human rights are, by definition, ‘everyone’, ‘all persons’ and ‘every human being’ except
when a legal instrument defines a specific, more vulnerable group of persons (for example, migrant workers,
children or women); see A Reis Monteiro, Ethics of Human Rights (Springer 2014).

% Anna Krasteva, ‘Integrating the Most Vulnerable: Educating Refugee Children in the European Union’ in
Elinor L Brown, Anna Krasteva (eds), Migrants and Refugees: Equitable Education for Displaced
Populations (1stedn, Information Age 2013) 8; see also Oberoi (n 71) 246-247.

% Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI, see
Preamble, s 2.
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without distinction of any kind, such as race, colour, sex, language, religion, political or other

opinion, national or social origin, property, birth or other status”.**

These commitments are contained in the principles of non-discrimination and equal rights.'*

Article 7 of the UDHR stipulates: “All are equal before the law and are entitled without any
discrimination to equal protection of the law. All are entitled to equal protection against any
discrimination in violation of this Declaration and against any incitement to such
discrimination.”® This article, then, offers equal safeguards to both citizens and foreign
nationals. The right to non-discrimination is strictly linked to the principle of equality; that is,
equality is the objective of the principle of non-discrimination.*® Furthermore, the ICMW, as
a specialised convention concerning migrant workers and their families, denies any
discrimination against migrant workers based on their race, language, nationality or legal

status as foreigners in the country of employment.*”’

Moreover, the International Convention
on the Elimination of All Forms of Racial Discrimination (hereinafter referred to as
ICERD)'® covers the rights of all individuals to enjoy all human rights without

discrimination “based on race, colour, descent, or national or ethnic origin”.'°

Heymann et al. argue that the principle of non-discrimination under a RBA is directed
towards the most vulnerable people in society, such as foreign workers.**® The RBA can be
applied to assess all policies, measures or legislation (employment regulation or migration
laws) that focus on the presence of foreign workers in the country of employment (who are
usually disadvantaged by the host country) where their existence in the country is restricted
by strict laws and regulations. In relation to employment, the principle of non-discrimination
includes both indirect and direct discrimination. It includes behaviour that is purposefully

discriminatory (purposeful acts) and behaviour that has the effect of discriminating against

% ibid art 2.

104 Theo C van Boven and Fons Coomans, Human Rights from Exclusion to Inclusion: Principles and Practice
(Kluwer Law International 2000) 4.
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workers (the discriminatory effects of policies).*™

According to this principle, all migrant
workers are equal human beings and hence migrant workers are entitled to the right to be

protected from abuse without any kind of discrimination.**2

1.3.3 Principle of participation and empowerment

The RBA has another goal: altering power relationships that act as barriers to improving the
ability of both duty-bearers and rights-holders to understand human rights. In this particular
approach, the right to participation is very important because it leads to recognition of other
rights, i.e. the right to participate effectively is the right to claim other rights."** Participation
rights are closely based on the general standards of human rights. The International Bill of
Rights ensures the right to engage in government and public matters and to have admission to
all public service.'** Thus, the principle of participation confirms that “every person and all
peoples are entitled to active, free, and meaningful participation in, contribution to, and
enjoyment of civil, economic, social, cultural and political development in which human

rights and fundamental freedoms can be realized”.'*

The principle of participation claims that rights-holders should be meaningfully and
positively associated with programmes targeted at satisfying rights. This approach recognises
individuals as active agents with needs to be met, instead of objects. Apodaca affirms that
“the human rights framework places individual agency and participation within a context of
state responsibility for realizing the rights”.**® The right to participation is globally and
regionally acknowledged as a human right. Migrant workers need to have the right to voice
their opinion regarding employment matters (which include employment abuse, poor living

and work situations and social protection). Migrant workers are deemed to have separate

11 patrick J Cihon and James Ottavio Castagnera, Employment and Labor Law (Cengage Learning 2015) 213;
the ILO recognised the significance of discrimination issues in the workplace in 1991 it launched the project
‘Combating Discrimination against (Im)migrant and Ethnic Minority Workers in the World of Work’ to
document levels of discrimination and to propose possible remedies; see Patrick Taran and Eduardo, Geronimi
‘Globalization, Labour and Migration: Protection is Paramount’ (Conferencia Hemisférica sobre Migracion
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2002) 9.
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among_UN1.pdf> accessed 11 March 2016.

116 Clair Apodaca, Child Hunger and Human Rights (Routledge 2010) 22.
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needs. They need to have a voice on issues that affect their daily lives, for example problems

relating to migration, integration, employment and combating xenophobia.**’

Miller is of the view that the most recent participation work has centred on empowering
groups and communities to review their reality and also to determine and undertake strategies
to tackle local challenges. Thus, recognising the issues of migrant workers and asking exactly
what they themselves think about employment exploitation is a crucial facet of this principle
which represents a substantial recognition of the need to give foreign workers a chance to
speak about their own personal lives.'®

In relation to empowerment, Elangwe affirms that the RBA is focused on “empowering
people to take their own decisions, rather than being the passive object of choices made on
their own behalf”.**° In this way, it seeks to assist and empower communities and people to
claim their rights.”®® Empowerment is the procedure through which people are able to claim
and utilise their human rights. This principle empowers individuals to claim their rights
instead of merely waiting for policies, regulations or the provision of services. It needs to be
centred on developing the capabilities of people and societies, especially marginalised groups
such as low-skilled TFWSs. The aim is to provide individuals with the power and ability to

improve their own lives, enhance their own communities and control their own destinies.**

1.3.4 Principle of inherent and inalienable human dignity

The concept of human dignity is another central principle of the RBA. Human dignity is one
of the key theoretical bases of human rights.*? It stresses that human rights derive from a

“common humanity” as well as the “inherent dignity of each human person”, rather than from

Y7 Victor Abramovich, Pablo Ceriani Cernadas and Alejandro Morlachetti, ‘The Rights of Children, Youth
and Women in the Context of Migration’(2011) Social And Economic Policy, Working Paper No. 1106
<http://www.unicef.org/socialpolicy/files/The_Rights_of _

Children_Youth_and_Women_in_the_Context_of Migration_FINAL.pdf> 19 accessed 6 March 2016
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the fact of being a national of any specific country.*® It signifies the absolute and inherent
worth that individuals have because they are human beings rather than because of any
societal position or specific properties they hold.*** In its preamble, the UN Charter states that
the “recognition of the inherent dignity and of the equal and inalienable rights of all members
of the human family is the foundation of freedom, justice”.*”> The UN Charter reaffirms
“faith in fundamental human rights, in the dignity and worth of the human person”.*? This is
also expressly acknowledged in the UDHR™ and in core international human rights
conventions. The UDHR mentions “the recognition of the inherent dignity and the equal and

inalienable rights of all members of the human family,”*?®

and claims that “all human beings
are born free and equal in dignity and rights”.**® Berthold argues that respect for human rights
and dignity establishes the basis for all those political, economic, civil and social objectives
that aim to create particular criteria of well-being for all individuals. The RBA endeavours to
eliminate the charity aspect by recognising that individuals are not merely receivers, but

active rights-holders.**

By referring to the international agreements,™*! the ICMW calls on source and destination
states to promote the dignity of migrant workers. Certain articles in key international human
rights conventions further strengthen the view that human rights reflect and aim to enhance
people’s inherent and inalienable human dignity. For example, the right to work is an
individual and also a collective right that ensures the chance to perform dignified work in
healthy and safe situations with a reasonable salary that can provide a fair sustenance that
guarantees an existence and values human dignity, regardless of legal status.*? These legal

instruments not only reaffirm faith in the dignity and value of the human individual, but also

12 Cited in Ayesha Shahid, ‘Migrant Filipino Domestic Workers in Pakistan; Agency, Rights and the Limits
of the Law’ in Siobhan Mullally (ed), Care, Migration and Human Rights: Law and Practice (1st edn,
Routledge 2015) 155.
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demonstrate that human rights are inherent and inalienable.**® This principle, therefore, is
focused on a dignified remedy for all people, and discourages the idea of charity because of
the indignity this could create for vulnerable or marginalised categories of people. It also
promotes an atmosphere in which individuals can get food and housing through dignified

work, 34

According to all the principles discussed above, human rights apply everywhere and to
everyone (including migrants), and they cannot be rejected or abandoned voluntarily. There is
no hierarchy of rights, and some kinds of rights cannot be split from others. It is additionally
asserted that the rights of workers need to be identified not simply as a tool that can be used
within the legal system, but because adding a more humanised view of work stresses the

inherent value and dignity of labour.*®

1.4 Islamic perspectives on human rights

While a large part of the theoretical framework of this study is informed by the RBA, the
study would be deficient if the concept of dignity of labour in the Islamic legal tradition were
not taken into account. Saudi Arabia is a Muslim country where according to the Saudi
Constitution all laws have to be in accordance with the Qur’an and the Sunnah,*** and
therefore it is pertinent to explore the notion of labour rights within the Islamic legal
tradition. This section examines the Islamic concepts of rights (haqq), dignity of labour,

justice and fairness in the light of Qur’an verses and the Sunnah of the Prophet Mohammad.

The mutually agreed-upon term for human rights in Islamic legal scriptures is the word
‘hagq’ which means right, truth and reality. The plural form of this word is ‘huquq’. Saeed is
of the view that haqq has several meanings, depending on the context in which it is applied,
for instance ‘right’, ‘claim’, ‘truth’ and ‘duty’ are commonly implied by the Arabic term

haqqg. The literal meaning can also be a well-established ‘fact’, ‘truth’, ‘justice’ or ‘reality’.

133 Orend (n 54) 15; Rhoda Howard, ‘Dignity, Community and Human Rights’ in Abdullahi Ahmed An-Na’im
(ed), Human Rights in Cross-Cultural Perspectives: A Quest for Consensus (University of Pennsylvania Press
2002) 82-84.

3% Eide and Maunder (n 124) 13; Jon Werlesen, ‘Inherent Dignity as Grounds of Human Rights: A Dialogical
Approach’ in Werner Maihofer and Gerhard Sprenger, Revolution and Human Rights (1st edn, Franz Steiner
Verlag 1989) 98-100.

135 Shahid (n 123) 155.

138 Basic Law of Governance, Royal Order No. A/91 27 (1 March 1992), art 1: ‘The Kingdom of Saudi Arabia
is an Arab and Islamic Sovereign State... and its constitution is the Qur’an and the Sunnah.’
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Haqq is mentioned in the Qur’an with the meaning ‘justice’, ‘right’, ‘truth’ and ‘certainty’.**’

Similarly, haqq is at times used to encourage a specific course of behaviour.

The concept of rights is fully embraced by two primary sources of the Islamic tradition and
by Muslim scholars.*® Islam divides the concept of rights into two distinct categories: huqug
Allah (the rights of God) and huquq al’ibad (the rights of individuals).** The rights of God
are those that have been clearly mentioned in religious scripture and are backed by religious
reasoning, such as dealing with man—Allah relations (prayers, fasting, etc.) and the earthly or

mundane related to man—-man relations, such as payment of zakat.**°

The rights of individuals
are categorised into three types: (a) familial, that is, matters related to marriage (for example,
divorce and inheritance); (b) contractual, which covers business dealing and trading; and (c)

societal, which deals with civil and criminal law, and public order.***

The Sharia makes a distinction between ibadat, worship, and muamalat, social relations.*?
The rights of individuals are specific to the field of muamalat (transactions), and labour rights

fall under muamalat, but under this classification, the implementation of rights depends on

37 Abdullah Saeed, ‘Muslim Debates on Human Rights and Freedom of Religion’ in Thomas WD Davis and
Brian Galligan (eds), Human Rights in Asia (1st edn, Edward Elgar 2011) 25-26.

138 The term haqg is mentioned in the works of classical Muslim jurists. Since the advent of the Islamic faith,
the term haqqg has been utilised juristically. According to Saeed, the 16" century Hanafi legal scholar, Ibnu
Nujaym seems to be the first to define the term. He characterised it as mayastahiqquhu al-insan, meaning ‘that
to which a man is entitled’. See for further discussion Saeed (n 137) 26. Furthermore, Ansari and Salman point
out that the jurists of the Maliki school of thought have separated the ‘rights of man’ into three categories:
special, general and private rights. Special rights are those given only to individuals who fulfil the obligation
of worshipping God. General rights are those that guarantee the prosperity of each individual inside the state;
they are innate in human instinct and appear with no additional proof other than the actuality of being human.
Private rights are the rights of one individual against another or a group of people. It is noteworthy that there
are four Sunni schools of thought (madhahib), namely Maliki, Hanbali, Hanafi and Shafe i. These schools
stemmed from four Imams, namely Imam Malik, Imam Hanbal, Imam Hanafi and Imam Shafe ‘i. See for more
discussion Abdul Haseeb Ansari and RK Salman, ‘Human Rights, Human Dignity and Justice: The Islamic
Perspective’ (2011) 71(1) Journal of Islamic Law Review 91, 93.

139 Abdul Azeez further explains that the right of individuals is superior and distinct from the viewpoint of
secular Western human rights. Yusuf Abdul Azeez, ‘Perspective From Shariah on Legal and Human Rights’
(2012) 2 Global Journal Al Thagafah 17. Also, some scholars have added dual rights that are shared by both
God and individuals. This is a mixture of both religious and mainstream goals and justifications. For instance,
the obligatory interval of three menstrual periods to check for pregnancy after a divorce or death of the
husband is seen as an occasion to which dual rights apply. Ebrahim Moosa, ‘The Dilemma of Islamic Rights
Schemes’ (2000) 15 Journal of Law and Religion 185, 192.

140 Shaheen Sardar Ali, Gender and Human Rights in Islam and International Law (Kluwer Law International
2000) 32. Ansari also explains that the rights of God impact hugely on the interactions between human beings.
They force correlative obligations upon people as all rights that have related requirements that guarantee
specific key rights are preserved both in private individual dealings and in dealings between people and the
state. See, for further discussion, Ansari and Salman (n 138) 96.

“Libid 32.

2 ibid 23.
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the claims of the affected party.*** Ansari argues that these parties may claim or request them,

relinquish them, reconcile them or accept a compromise. These rights are unlike the rights of

God, which cannot under any circumstance be reconciled, compromised or relinquished.'**

Moosa’s view is as follows:

“The significance of this rights scheme in traditional Muslim jurisprudence is that
civil and devotional obligations are accorded the same moral status. Muslim law
deems certain collective civil rights and specific individual religious rights as
inviolable and disallows their forfeiture, especially when they involve the right or
claim of another person. There are however, some types of rights that can be
transferred while others can be forfeited by the consent of the owner of such rights.
The relationship between rights and duties is an interpersonal and correlative one. In
the enforcement of right jurists understand that one party has a claim to have a ‘right’
(hagq) and another ‘obligation’ (wajib) to honour a right: every right thus has a
reciprocal obligation.”*°

In light of the above discussion, it can be argued that rights in Islam originate from a
religious—moral framework where the omission of a duty or right is subject to sanction and
the endorsing of a right-duty becomes virtuous.**® In the modern day, many Muslim scholars
are of the view that Sharia comprises human rights principles as now claimed by the West.*’
Abdul Azeez and Baderin are of the view that “this is mainly because the sources and
methods of Islamic Law contain common principles of good governance and human welfare
that validate the ideals of modern international human rights law”. They contend that “respect
for justice, the protection of human life and dignity, as well as the equality of all human

beings are central principles that are inherent in Sharia”.*® As a result, there is a growing

3 The term haqq is mentioned in the works of both classical and contemporary Muslim jurists. Since the
advent of the Islamic faith, the term haqq has been utilised juristically. The 16™ century Hanafi legal scholar
Ibn Nujaym seems to be the first to define the term. He characterised it as mayastahigquhu al-insan, meaning
‘that to which a man is entitled’. Yusuf Musa characterised haqq as ‘established benefit’ (maslaha thabitah)
‘surrendered by the law-makers to the individual or to a group or to both’. Shalabi characterises the term as
‘each benefit (kull maslahah) compatible with the shari’ah’.

144 Ansari and Salman (n 138) 95-96.

% Moosa (n 139) 6.

% ibid. 6.

7 This section is not intended to counter the argument made by some scholars who assert the idea that human
rights are a modern achievement by ‘Western’ countries and that the term human rights is absent from
religious beliefs. Furthermore, the issue of the incompatibility of Islam with human rights is outside the scope
of this research because it is focused on the rights of labourers which are fully recognised under Sharia.

8 yusuf Abdul Azeez, ‘Perspective from Shariah on Legal and Human Rights’ (2012) 2 Global Journal Al
Thagafah 17; Mashood A Baderin, International Human Rights and Islamic Law (OUP 2003).
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engagement with the discourse on human rights among civil society and human rights groups

in most parts of the Muslim world.**°

Following the above clarification of rights, the next section investigates the degree to which
the Islamic traditions promote and establish Islamic principles of labour rights.

1.4.1 Islamic perspective on labour rights

Earning a living and performing work with one’s own hands is considered an act of worship
in Islam."® Islam gives a considerable amount of attention to work and the requirement for
people to work and gain an income in order to sustain themselves and their dependants and to
become independent in order to maintain his/her dignity in the eyes of others and in his or her
community/society.* This is confirmed by numerous verses of the Qur’an and the Sunnah
that praise the value of work and earning a living.®® The Qur’an clearly expresses that God

153 and made trade permissible.™* The

created the daytime for earning a living (through work)
Prophet Mohammed himself illustrated on numerous occasions the dignity of labour, both in
action and in words. In one tradition it is stated that he said: “Nobody has ever eaten a better
meal than that which one has earned by working with one’s own hands.”**® The Prophet
Mohammed is also reported to have said: “One would rather take a rope (and cut wood and
carry it than to ask others).”**® The dignity gained through work is further signified in another
tradition from the Prophet, who said, “earning a livelihood through something as unskilled as
chopping and selling firewood is still preferable to begging”.">" Therefore, the Islamic
tradition considers work as obligatory in order for individuals to earn money and to have a
decent standard of living to attain a respected life.’*® The Qur’an and Sunnah also emphasise

‘adl’, or justice. This is one of the main principles of Islam, and the Qur’an greatly

149 Abdullah Saeed, ‘Muslim Debates on Human Rights and Freedom of Religion’ in Thomas WD Davis and
Brian Galligan (eds), Human Rights in Asia (1st edn, Edward Elgar 2011) 26.

130 gherine Hafez, An Islam of Her Own: Reconsidering Religion and Secularism in Women's Islamic
Movements (New York University Press 2011) 129.

51 Shukri Ahmad and Musa Yusuf Owoyemi, ‘The Concept of Islamic Work Ethic’ (2012) 3 International
Journal of Business and Social Science 117.

152 Baderin (n 148) 177.

153 Qur’an 78:11 (see Muhammed Tagi-ud-Din Al-Hilali and Muhammed Hushin Khan M (trs), Translation of
the Meaning of Noble Qur’dn in the English Language (King Fahad Complex 1427 AH).

%% Qur’an 2:275.

1% Reported by al-Bukhari, Hadith No. 2072. (see Muhammad Muhsin Khan (trs), The Translation of the
Meaning of Sahih Al-Bukhari (Darussalam 1997).

% ibid Hadith No. 2075.

"ibid Hadith No. 2074.

%8 Jihad Mohammad and Farzana Quoquab, Inculcating Ethics and Citizenship Behaviour in Islamic
Financial Institutions (Partridge Singapore 2016) (no page number found).
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encourages people to be fair at all times without exception. According to the Islamic
tradition, justice needs to apply in all aspect of life, political, legal, economic, social or

cultural .**°

The Islamic tradition uses the principle of adl when creating obligations for various groups of
individuals. Adherents of the faith are urged to accept and fulfil the rights of people, for
example employers are under an obligation to protect their employees. Dismissing their rights
(i.e. by being neglectful of one’s commitments) is equivalent to ‘zulm’ (injustice), which is
strictly forbidden. In cases where this type of zulm takes place, the responsibility for
arranging the appropriate recompense for the aggrieved party falls to the state and community
‘umma’.*®® Consequently, Islam is against injustice and discrimination in the workplace and
this is supported by the statement of the Prophet Mohammad that: “when you hire,
compensate the workers and treat them fairly”.*®* Thus, from the perspective of the Qur’an
and the Sunnah, everyone should be treated fairly in their place of work irrespective of their
nation, colour, race, origin, age, gender, social class or religion. Employers should implement

rules and regulations that foster fairness and justice.*®

It is often argued that a contractual relationship between an employee and his employer is
seen as a coming together of two separate parties based on terms of equality set out in the
employment contract.*®® In fact, Islamic “figh>*®* creates general principles for forming ‘aqd’
(a contract). The Islamic legal code sets out norms and limitations that control the role of
both parties in the contract. All arrangements, whether oral or written, must be clear and
transparent, ensuring they are just and entirely legal. The Islamic faith examines the
completion of the contract according to the requirements of the offer (ijab) and
acknowledgement (gabul).’® In relation to the workplace, workers have the responsibility of
being aware of their obligations and should be informed of their rights related to annual

leave, remuneration and other contractual clauses. Allah says in the Qur’an: “O you who

9 Khadija Alarkoubi, ‘The Islamic Faith: Implications for Business Management’ in Judi Neal (eds),
Handbook of Faith and Spirituality in the Workplace (Springer New York 2013) 112.

160 M Ramzan Akhtar, ‘An Islamic Framework for Employer-Employee Relationships® (1992) 9(2) The
American Journal of Islamic Social Sciences 203, 208.

181 Masudul Alam Choudhury, God-Conscious Organization and the Islamic Social Economy (Taylor and
Francis 2016) 78.

102 Alarkoubi (n 159) 112.

163 Akhtar (n 160) 206.

%4 The term figh “‘literally means knowledge or understanding’’. See Mohammad Kamali, ‘Figh and
Adaptation to Social Reality’ (1996) 1 The Muslim World 62, 68. In the context of Islamic jurisprudence, figh
refers to ‘‘the product of human understanding that has sought to interpret and apply the Divine Law’’. See
Niaz A Shah, Women, The Koran And International Human Rights Law (Martinus Nijhoff 2006) 237.

1% Christopher G Weeramantry, Islamic Jurisprudence (St. Martin’s Press 1988) 65.
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believe! Fulfil (your) obligations™®®

and: “O you who believe! Eat not up your property
among yourselves unjustly except it be a trade amongst you, by mutual consent.”*®” This
implies that any terms and conditions stipulated in a contract that contradict Sharia principles
are not valid. It is the obligation of both employer and employee to meet their requirements to
the best of their abilities.’®® It is often stated that the concept of fairness in contractual
dealings spans the whole process from beginning to end, without any form of injustice being

permitted.

In fact, Islamic scholars have discussed employment contracts and demonstrated their general
rules and fundamental principles, leaving the details to be determined by the ruler in
accordance with the interests of society.®® The Prophet Mohammad set out a general law for
forming a contract, declaring: “Muslims shall be bound by the conditions which they
make.”*"® The employer and the worker, and even the servant and the master, are viewed as
two contracting parties, and are bound by the terms set out in the contract. The Prophet
Mohammad said, “(Allah says) | am opponent of three on the Day of Resurrection, and if |
am someone’s opponent | will defeat him: A man who makes promises in My Name, then
proves treacherous; a man who sells a free man and consumes his price; and a man who hires

a worker, makes use of him, then does not give him his wages.”*"

With regard to workers’ wages, the Sunnah demonstrates that Islam mentions both the
minimum and the ideal/just wage, but clearly describes the minimum wage so a worker can
fulfil his fundamental needs. The Prophet Mohammad explains that those working under you
are like your brothers, “so whoever has a brother under his command, should feed him of that
which he eats and dress him of that which he wears”.}"? Furthermore, Islamic traditions ask
that a worker is paid a fair wage, on time. The Prophet Mohammad stated: “Give the worker
his wages before his sweat dries.”'’® Moreover, the Prophet said, “[S]o, if one has one’s

brethren under one’s control, one should feed them with the like what one eats and clothe

186 Qur’an 5:1.

167 Qur’an 4:29.

168 Raja Raziff and others, ‘The Concept of Rights and Protection to Employees: A Comparative Overview’
(2013) 4 International Journal of Islamic Thought 60.

109 Zaidan Abdul, hagi aleamal waleimal fi al'islam (rights of labour in Islam, Arabic edn, Wahba Library
1978) 101.

10 Reported by At-Tirmidhi, Hadith No. 1325 Abu (see Khaliyl (trs), English Translation of Jami‘ At-
Tirmidhi (Darussalam 2007).

17! Reported by At-Tirmidhi, Hadith No. 2442.

"2 ibid Hadith No. 30.

173 Reported by Sunan Ibn Majah, Hadith No. 2443 (see Nasiruddin Al-Khattab (trs), English Translation of
Sunan ibn Mjah (Darussalam 2007).

44



them with the like of what one wears. You should not overburden them with what they
cannot bear, and if you do so, help them (in their hard job).”"* The Prophet Mohammad
reiterated this in his farewell sermon: “See that ye feed them with such food as ye eat
yourselves, and clothe them with the stuff that ye wear.”*” This suggests that the Islamic
tradition pays more attention to the necessities and the minimal quality of living conditions of

the labourer and imposes an obligation on employers to pay fair and just wages for work.*"

Islamic teaching also places a great emphasis on brotherhood and prohibits any form of
discrimination against others.*”” In general terms, the foundation of Islam is equality between
people in spite of differences in gender, colour, speech, race or origin.*”® The Qur’an
clarifies: “O mankind! We have created you from a male and a female, and made you into
nations and tribes, that you may know one another. Verily, the most honourable of you with
Allah is that (believer) who has At-Tagwa (i.e. he is one of the Muttagln (the pious. See
V.2:2)). Verily, Allah is All-Knowing, All-Aware.”!"

The Prophet Mohammad said: “O people! Verily your Lord is one and your father (Adam) is
one. An Arab is no better than a non-Arab, and a non-Arab is no better than Arab; a white

man is not better over a black man nor a black man over a white man - except in piety.”*®

This prohibition can be extended to the relationship between employer and employee, and
does not allow the employer to hold a superior position to the employee. They are equals with
equal rights.*® In Islam, the right to respect the honour and dignity of labour is considered
sacred and the state has a responsibility to safeguard the honour and dignity of its people.
This emphasises that the state does not have the authority to pass any directive or involve
itself in activity which brings humiliation to any individual.*® The Prophet Mohammed, in

his final pilgrimage, during his well-known farewell speech, stated: “O people! Surely your

174 Reported by al-Bukhéri, Hadith No. 2545.

17 Cited in Eric Schroeder, Muhammad’s People: An Anthology of Muslim Civilization (Dover Publications
2002) 135.

178 Iftikhar Ahmad, ‘Religion and Labor: Perspective in Islam’ (2011) 14 The Journal of Labor and Society
598.

Y7 \Weeramantry (n 165) 64-65.

1% Mohammad Hashim Kamali, Freedom, Equality and Justice in Islam (Islamic Texts Society 2002) 85.

1 Qur’an 49:13.

180 Musand Ahmad bin Hanbal, Hadith No. 22978, (cited in Abu Elias, ‘The Prophet’s Farewell Sermon: Your
Lord Is One and Your Father Is One’ (Daily Hadith Online, 2011)
<http://dailyhadith.abuaminaelias.com/2011/12/30/farewell-sermon-your-lord-is-one-your-father-is-one-your-

lives-are-sacred/> accessed 19 May 2016.

181 \Weeramantry (n 165) 64-65.

182 Tahir Mahmood, Human Rights in Islamic Law (Genuine 1993) 87.
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blood, your property and your honour are as sacred and inviolable as the inviolability of this
day of yours, this month of yours and this very town of yours. Surely you will soon meet your

Lord and you will be held answerable for your actions.”*®®

In this regard, the Islamic tradition prohibits forced labour and obliges employers to take care
of their workforce, not to overburden them, to provide them with a justifiable amount of work

and offer them satisfactory working circumstances.'®

In this context, the Prophet
Mohammad is reported to have said: “Do not ask them to do things beyond their capacity and
if you do so, then help them.”*® The Qur’an made a universal regulation according to which
no one should be overburdened their capacity: “Allah burdens not a person beyond his

scope.”88

It can thus be argued that the use of Islamic perspectives on labour rights suggests that justice
and equality are the main principles for enhancing human dignity and welfare of employees
and every individual in the state, regardless of class, religion, wealth, gender or race,

possesses respect, which cannot be infringed by anyone, even the state itself.®’

Furthermore, Islamic tradition lays great emphasis on work ethics which are rooted in both
the Qur'an and Sunnah.’® Both these sources consider ethics as the central objective of
Islam.***Ahmad and Owoyemi are of the opinion that work ethics in Islam refers to “a set of
values or system of beliefs derived from the Qur'an and Sunnah concerning work and hard
work”."® The concept of Islamic work ethics covers all social, moral and economic
dimensions. Islam teaches humbleness and respect towards others, which should be reflected

in all aspects of life, including employment relationships.**

Ethics in the workplace from an Islamic perspective indicate that the relationship between

employees and employers should be based on the honesty, sincerity, integrity and trust that

'8 Musand Ahmad, Hadith No. 22978.

184 Radwa S Elsaman, ‘Corporate Social Responsibility in Islamic Law: Labor and Employment’ (2011) 2
Yonsei Law Journal 83.

185 Reported by Bukhari, Hadith No. 30.

18 Qur’an 2:286.

187 Mahmood (n 182) 87.

188 Abbass F Alkhafaji, Competitive Global Management (St. Lucie Press 1995) 207.

189 Mohammad and Quoquab (n 158) (page not available from original source).

190 Shukri Ahmad and Musa Yusuf Owoyemi, ‘The Concept of Islamic Work Ethic’ (2012) 3 International
Journal of Business and Social Science 118.

91 Muhammad Umar Bin Ajmal and Sana Irfan, ‘Understanding the Moderating Role of Islamic Work Ethics
Between Job Stress and Work Outcomes’ (2014) 16 IOSR Journal of Business and Management 64.
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reflects their brotherhood in the workplace.!®* Mohammad and Quoquab identify some
characteristics of Islamic work ethics, which include hard work, tolerance and
responsibility.’®® Therefore, they argue, practising Islamic work ethics in the workplace

improves employees’ honesty, trustworthiness and creativity.'*

Furthermore, it is argued that work ethics stress collaboration and consultation in the
workplace as a means of overcoming problems and enhancing social relationships at work, in
order to meet the needs of people, individually or collectively.’® Interestingly, Maudoodi
mentions that Islam provides people with the right to freedom of association and collective
bargaining.’®® This right, however, is subject to certain general guidelines. It should be used
for the spreading of good deeds and uprightness and should never be used for propagating
wickedness or disobedience.’”” The Qur’an states: “You (true believers in Islamic
Monotheism, and real followers of Prophet Muhammad and his Sunnah) are the best of
peoples ever raised up for mankind; you enjoin Al-Ma’rQf (i.e. Islamic Monotheism and all
that Islam has ordained) and forbid Al-Munkar (polytheism, disbelief and all that Islam has

forbidden), and you believe in Allah.”*%

In the same vein, the Prophet Mohammed said, “[W]hoever among you sees an evil action,
let him change it with his hand (by taking action); if he cannot, then with his tongue (by
speaking out); and if he cannot, then with his heart (by hating it and feeling it is wrong), and
that is the weakest of faith.”**® It could be said that Islamic tradition grants the right to stand
against injustice, as it is a way to rectify inequality, but this right has certain limits too, and
never supports those who cross these limits.?®® Ahmad argues that Muslim scholars accept the

main objective of Islamic tradition as basically “promoting benefit” and “relieving hardship”,

192 Salih Yesil, Zumrut Hatice Sekkeli and Ozkan Dogan, ‘An Investigation into the Implications of Islamic
Work Ethic IWE) in the Workplace’ (2012) 4 Journal of Economics and Behavioral Studies 613.
1% Mohammad and Quoquab (n 158) (page not available from original source). See also further discussion
ﬁ?bas Ali, Handbook of Research on Islamic Business Ethics (Edward Elgar 2015).

ibid.
1% Mohammad and Quoquab (n 158) (page not available from original source).
196 Syed Abul A'la  Maududi, ‘Human Rights in Islam’ (2016) <http://www.muslim-
library.com/dl/books/English_Human_Rights_in_Islam.pdf> accessed 15 September 2016.
197 gyed Abul ‘Ala Maudoodi, Human Rights in Islam (Islamic Foundation 1976) 29.
1% Qur’an 3:110.
199 Reported by Muslim, Hadith No. 177. See Nasiruddin Al-Khattab (trs), English Translation of Sahih
Muslim (Darussalam 2007).
20 A good example of this limitation is found in the Universal Islamic Declaration of Human Rights
(UIDHR), which states that ‘the right to free association in the article XIV is limited to the right to establish
institutions and agencies meant to enjoin what is right (ma 'roof) and to prevent what is wrong (munkar)’’. See
Islamic Council, ‘Universal Islamic Declaration of Human Rights’ (1981)
<http://www.ntpi.org/html/uidhr.html> accessed 13 July 2016. For more discussion, see Chapter 3.
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but the importance of the first is far more than the latter, and the benefit of society should

always be given more value than the benefit of an individual or group.?*

Conclusion

In this chapter, three main theoretical perspectives are used to understand the labour rights of
TFWs in the SCS. The two international migration theories (the dual labour market theory
and the network theory) help explain the various aspects of labour migration. The dual labour
market theory explains the segmentation of the Saudi labour market, where nationals can be
found in the primary (state) sector and foreign worker in the secondary (private) sector. Most
TFWs in the Saudi secondary (private) sector are recruited and employed in jobs known as
‘3D jobs’ — difficult, dangerous and dirty. Several types of 3D jobs, including in the

construction sector, are generally rejected by native workers.??

As a result, the employment
of TFWs is mainly in the SLM and is often associated with human rights issues concerning
unequal employment opportunities, unequal treatment, work-related hazards and other

discriminatory conduct.

Social network theory is useful in identifying informal recruitment procedures on the basis of
which TFWSs secure jobs in KSA. The theory helps explain the recruitment process and how
job searches in the Saudi labour market are facilitated by relatives or friendship networks

along with recruitment agents and sub-agents.

The RBA is used to understand the challenges faced by the TFWs in the SCS or the
secondary labour market. TFWs in KSA are not offered adequate protection because of two
factors. Firstly, inadequate and undeveloped employment regulations (e.g. the sponsorship
(kafala) system), and secondly, abuse, discriminatory behaviour by employers and other
government policies.?® Therefore, the use of the RBA and its key principles highlights the

human rights entitlements of TFWs.

The RBA forms the basis of the critique of the existing legal framework as a tool for the
protection and enforcement of TFW labour rights. Finally, Saudi Arabia’s constitution states
that all laws have to be in accordance with the Qur’an and Sunnah, and therefore Islamic

perspectives on labour rights are used to analyse the rights of TFWSs in KSA. In this regard,

208 Ahmad (n 176) 606.

202 Andrew L Stoler, Jim Redden and Lee Ann Jackson, Trade and Poverty Reduction in the Asia-Pacific
Region (CUP 2009) 556.

203 These issues are examined in more detail in the coming chapters.

48



emphasis is laid on the concepts of dignity of labour, equality, respect, and just and fair
treatment of employees in the Islamic tradition.’®* To achieve the study objectives, these
themes form the theoretical framework of this research, which are linked in the succeeding

chapters and the empirical findings from the fieldwork.

204 Elena Platonova, ‘Corporate Social Responsibility from an Islamic Moral Economy Perspective’ (2013) 2
Afro Eurasian Studies 277.
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Chapter 2: The Protection of Migrant Workers’ Rights in International
and Regional Law

Introduction

This chapter examines selected international human rights instruments concerning labour
migration. The development of the protection of migrant workers in contemporary
international law consists of two complementary and mutually reinforcing elements. The first
provides protection through the ILO Conventions and Recommendations, and the second
provides protection using the international human rights framework. There are a humber of
international human rights conventions that have been adopted to promote and protect the
human rights of individuals. However, this chapter focuses on the ICMW" and the ILO
Migration for Employment (Revised) Convention, 1949 (No. 97),% the Migrant Workers’
(Supplementary Provisions) Convention, 1975 (No. 143)° and two 1LO recommendations for
migrant workers. The chapter also examines protections available to family members of
migrant workers. In addition, this chapter attempts to highlight the role of UNHCR, 10M and
other non-governmental organisations in promoting the RBA to labour migration and

protecting labour rights.

The chapter also examines Islamic human rights instruments such as the Universal Islamic
Declaration of Human Rights (hereinafter referred to as UIDHR),* the Cairo Declaration of
Human Rights in Islam (hereinafter CDHR)® and the 2004 Arab Charter on Human Rights
(hereinafter referred to as the ACHR)® adopted by the two regional organisations, the

Organization of the Islamic Cooperation and the League of Arab States. The objective is to

! International Convention on the Protection of the Rights of All Migrant Workers and Members of their
Families (adopted 18 December 1990, entered into force 1 July 2003) 2220 UNTS.

2 Convention concerning Migration for Employment (Revised 1949) (ILO No. 97) (adopted 1 July 1949,
entered into force 22 January 1952).

® Convention concerning Migrations in Abusive Conditions and the Promotion of Equality of Opportunity and
Treatment of Migrant Workers (ILO No. 143) (adopted 24 June 1975, entered into force 9 December 1978).

* Universal Islamic Declaration of Human Rights, adopted by the Islamic Council of Europe on 19 September
1981/21 Dhul Qaidah 1401.

® Cairo Declaration on Human Rights in Islam, 5 August 1990, U.N. GAOR, World Conf. on Hum. Rts. 4th
Sess., Agenda Item 5, U.N. Doc. A/CONF.157/PC/62/Add.18 (1993) [English translation]. The full text of the
Declaration is available at <http://hrlibrary.umn.edu/instree/cairodeclaration.html> accessed 22 November
2016.

® Arab Charter on Human Rights, May 22, 2004, reprinted in 12 International Human Rights Reports. Rep. 893
(2005), entered into force March 15, 2008.

50



illustrate how international and regional human rights conventions and standards can guide
states’ policies and regulations to achieve better practices regarding the protection of migrant

workers.

2.1. Migrant workers in international and regional law: definitional issues

There is no uniform definition or classification of a clear migration phenomenon as migration
is attributable to the complex and multidimensional movement of the population.” Economic
growth and globalisation has facilitated and increased labour migration.? The Organization of
Economic and Cooperation Development (hereinafter OECD) states that “the human being is
born free and mobile and in every culture and civilization examples of migration can be
found and so, migration is not something new and should not be considered unnatural”,’ and

emphasises that “migration is a normal part of people’s individual and collective lives”.*

This study focuses on the economic migrant worker. The ILO’s Migration for Employment
Convention (No. 97) defines the term migrant for employment as “a person who migrates
from one country to another with a view to being employed otherwise than on his own

account and includes any person regularly admitted as a migrant for employment”.**

The scope of the Convention excludes some types of employment, such as “frontier workers,
the short-term entry of members of the liberal professions and artistes, and seafarers”.?
Furthermore, the Migrant Workers (Supplementary Provisions) Convention No. 143 provides
the same definition of the term ‘migrant worker’ and excludes two further categories of
workers, “persons coming specifically for purposes of training or education ... and employees
admitted temporarily to a country at the request of their employer to undertake specific duties
or assignments for a limited and defined period of time, and who are required to leave that

country on the completion of their duties or assignments”.*?

" Le Thi Kim Anh and others, ‘An Analysis of Interprovincial Migration in Vietnam From 1989 to 2009’
(2012) 5 Global Health Action 2.
8 ILO, ‘International Labour Standards on Migrant Workers’ (2016)
<http://www.ilo.org/global/standards/subjects-covered-by-international-labour-standards/migrant-
workers/lang--en/index.htm> accessed 6 August 2016.
° Pierre Laroque, The Future of Migration (OECD, 1990) cited in Guofu Liu, The Right to Leave and Return
zlaond Chinese Migration Law (Martinus Nijhoff 2007) 27.

ibid.
1 1LO Convention (No. 97) (n 2) art 11(1).
2 ibid art 11(2).
3 1LO Convention (No. 143) (n 3) art 11(2).
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The UN, in Article 2(1) of the ICMW, defines ‘migrant worker’ as “a person who is to be
engaged, is engaged or has been engaged in a remunerated activity in a state of which he or
she is not a national”.** The ICMW also excludes some types of employment such as
“seafarers, students and trainees, refugees and stateless persons, investors, persons sent or
employed by a state or on its behalf outside its territory who participate in development
programmes and other cooperation programmes, persons sent or employed by international
organizations and agencies or persons sent or employed by a state outside its territory to

perform official functions”.*

At the regional level, the Arab Agreement 1975 No (4) issued by the Arab Labour
Organization on the Movement of Arab Manpower (revised) in Article 1(1) defines the term
migrant worker as ‘Eamaluh Wafida’, which refers to an Arab worker who moves to work
from one Arab country to another Arab country, or from a foreign “non-Arab” country. There
is a special reference to Palestinian workers who work and move between the state parties,
which grants them privileges to enjoy the same rights as the citizens of the country. The
Agreement also excludes some types of employment in Article 1(3), including frontier
workers, seafarers and temporary employment such as the liberal professions and artists.

The International Organization for Migration (IOM) defines an economic migrant as “a
person leaving his or her habitual place of residence to settle outside his or her country of
origin in order to improve his or her quality of life ... It may equally be applied to persons

leaving their country of origin for the purpose of employment.”®

2.2. The protection of migrant workers’ rights in international law

2.2.1. The United Nations’ human rights system

The international community has been developing human rights law since 1945." The UN

Charter'® might be a pertinent foundation for analysing “the primary source of many of the

Y ICMW (n 1) art 2(1).

 ibid art 3.

% International Organization for Migration (I0M), World Migration 2008: Managing Labour Mobility in the
Evolving Global Economy (IOM 2008) 493. See also the UN Recommendations on Statistics of International
Migration, which offer different definitions of long-term and short-term migration. See United Nations
Statistics Division, ‘Demographic and Social Statistics’ (UNSTATS, 2016)
<http://unstats.un.org/unsd/demographic/sconcerns/migration/migrmethods.htm> accessed 4 May 2016.

" Heikki S Mattila, ‘Protection of Migrants’ Human Rights: Principles and Practice’ (2001) 38 International
Migration 55.

18 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI.
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most fundamental norms of contemporary international law”.*® The significant provisions are
Articles 55 and 56 which, in part, repeat Article 1 in referring explicitly to the commitment to
safeguard human rights. These provisions oblige the UN to promote the “universal respect
for, and observance of, human rights and fundamental freedoms for all without distinction as
to race, sex, language or religion”.?° Furthermore, one should note Article 1, which declares
that one of the foremost principles of the UN is the “promoting and encouraging of respect
for human rights and for fundamental freedoms for all without distinction as to race, sex,
language or religion”.?" Therefore, international human rights law is constructed on the
general principle that every individual is inherently entitled, by virtue of being human, to

claim their human rights.??

The foundational UN document on human rights, adopted in 1948 by the UN General
Assembly, is the Universal Declaration of Human Rights (hereinafter referred to as UDHR).?®
Even though the UDHR cannot be legally enforced, it is widely acknowledged to be the
cornerstone of the formulation of human rights as a universal notion, and many of its

principles are deemed customary law.**

International human rights law frequently calls for the equal treatment of nationals and non-
nationals. The UDHR proclaims that “all human beings are born free and equal in dignity and
rights”.?® Article 2 states that “everyone is entitled to all the rights and freedoms set forth in
this Declaration, without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status”.?® This
provision is clearly applicable to all, including non-nationals.?’” Fornalé argues that terms
such as “everyone has the right to”, “all persons” and “no one shall be” are important marks
of a universal attitude.?® Melton states that “the power of international human rights law lies
in large part in its universality. The rights recognised in such instruments flow from the

¥ Richard B Lillich, The Human Rights of Aliens in Contemporary International Law (Manchester University
Press 1984) 41.

20 UN Charter (n 18) art 55(c).

2L Lillich (n 19) 41.

22 Kate Parlett, The Individual in the International Legal System (CUP 2011) 278.

2% Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res. 217 A (l11).

?* Elisa Fornale, The Protection Of Human Rights Of Irregular Migrants (Peter Lang 2012) 54.

» UDHR (n23) art 1.

% ibid art 2.

% David Weissbrodt, The Human Rights of Non-Citizens (OUP 2008) 35.

%8 Fornalé (n 24) 53. Art 1 refers to ‘All human beings’; arts 4, 5, 9, 11, 12, 15, 17 and 20 refer to ‘No one’;
arts 2, 3, 6, 8, 10-15 and 17-29 refer to ‘Everyone’; and art 7 refers to ‘All’.
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respect owed to all humankind.”® The fundamental individual rights and freedoms are
contained within the UDHR and in key international human rights conventions and the

accompanying optional protocols.®

2.2.2. Human rights and the rights of non-citizens

The application of international human rights instruments to non-citizens has been authorised
by the General Assembly, which states that “the protection of human rights and fundamental
freedoms provided for in international instruments should also be ensured for individuals who
are not nationals of the country in which they live”.®* In December 2013, a resolution was
adopted reaffirming this point. The General Assembly “calls upon States to promote and
protect effectively the human rights and fundamental freedoms of all migrants, regardless of
their migration status”,* declaring that foreign workers have human rights which need to be
promoted and protected by the principles in the general framework.*?

Weissbrodt is of the view that core human rights conventions such as the International
Covenant on Civil and Political Rights (hereinafter refer as ICCPR)* apply to both citizens
and non-citizens.® They use inclusive terms such as “everyone”, “all persons” and “no one”,
as well as incorporating non-discrimination provisions calling for every state party to respect
and guarantee the rights acknowledged therein to every person within its jurisdiction,
applying no distinction of any kind with regard to religion, race, language, colour, gender,

political affiliation or opinion, national or social origin, property, birth or any other status.

Furthermore, the Human Rights Committee, the body in charge of monitoring the application
of the ICCPR, in General Comment 15/27 declares:

“In general, the rights set forth in the Covenant apply to everyone, irrespective of
reciprocity, and irrespective of his or her nationality or statelessness. Thus, the

» Gary B Melton, ‘Building Humane Communities Respectful of Children: The Significance of the

Convention on the Rights of the Child’ (2005) 60 American Psychologist 919.

%0 OHCHR, ‘The Core International Human Rights Treaties’ (2014)

<http://www.ohchr.org/Documents/Publications/CorelnternationalHumanRightsTreaties_en.pdf> accessed 14

November 2015.

31 UNGA, ‘Declaration on the Human Rights of Individuals Who Are Not Nationals of the Country in Which

They Live’ UNGA Res 40/144 (adopted 13 December 1985).

zz UNGA, ‘Protection of Migrants’ UNGA Res 68/179 (adopted 28 January 2014).

ibid.

% International Covenant on Civil and Political Rights (ICCPR) (adopted 16 December 1966, entered into

force 23 March 1976) 999 UNTS 171.

% David Weissbrodt and Michael Divine, ‘international human rights of migrants’ in Brian Opeskin and others
(eds), foundations of international migration law (Cambridge University Press 2012) 157.

% |CCPR (n 34) ibid art 26.
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general rule is that each one of the rights of the Covenant must be guaranteed without
discrimination between citizens and aliens. Aliens receive the benefit of the general
requirement of non-discrimination in respect of the rights guaranteed in the Covenant,
as provided for in Article 2 thereof. This guarantee applies to aliens and citizens
alike.”*’
The Human Rights Committee® expressly confirms that all rights from the ICCPR should be
given without distinction between nationals and non-nationals.*® There are two exclusions:
political rights, including the right to vote, are available to nationals only; and total freedom

of mobility,* such as the right to residence, is not available to irregular migrants.**
Fitzpatrick categorises the rights in the ICCPR relevant to migrants:*

I.  Rights assured equally to citizens and migrants, for instance the right to life (Article
6) or equality before the law and a fair trial (Article 14) and the prevention of any
activism based on national, ethnic or religious hatred that promotes discrimination,
hostility or violence (Art. 20 (2) ICCPR)

ii.  Arbitrary state measures are banned by some clauses, which can otherwise permit a
distinction between citizens and migrants; for example, immigration detention does
not come under the prevention on arbitrary arrest and detention

iii.  Biased treatment of migrants may be justified on the basis of national security or
public order, if the state objective is legitimate and the action undertaken is deemed
fair; for example, freedom of expression (Article 18)

iv.  Several rights are designed in order to safeguard all migrants, for example particular
regulations regarding dismissal (Article 13), or the right to liberty of movement

within a state’s territory (Article 12(1)).*?

% OHCHR, ‘CCPR General Comment No. 15: The Position of Aliens under the Covenant’ (adopted at the
twenty-seventh session, 11 April 1986) UN Doc HRI/GEN/1/Rev.6 at 140 (2003). For more discussion, see
Richard Plender, Basic Documents on International Migration Law (Martinus Nijhoff 2007) 23.
% The human rights treaty bodies are committees of independent experts that monitor the implementation of
the core of international human rights treaties: ICCPR, CESCR, CERD, CEDAW, CAT, ICMW, CRC, CED
and OPCAT. In addition, the committees have published several decisions and resolutions interpreting specific
human rights provisions. For more information, see OHCHR, ‘Human Rights Treaty Bodies’ (2015)
<http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx> accessed 18 November 2015.
% OHCHR (n 36).
“OICCPR (n 34) art 12.
*! Fornalé (n 24) 59.
*2 Joan Fitzpatrick, ‘The Human Rights of the Migrant’ in Thomas Alexander Aleinikoff and Vincent Chetail
(eds), Migration And International Legal Norms (TMC Asser 2003) cited in Frangois Crépeau and Delphine
Nakache, ‘Controlling Irregular Migration In Canada Reconciling Security Concerns With Human Rights
4Psrotection’ (2006) 12 Immigration and Refugee Policy 3, 8.

ibid.
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The International Covenant on Economic, Social and Cultural Rights (hereinafter referred to
as ICESCR)* obliges states to safeguard migrant workers’ rights as human rights. Therefore,
states have a legal responsibility to support individuals whose rights within the ICESCR are
violated. Gibney claims that “the primary responsibility for protecting human rights lies with
those states where these individuals who are being denied human rights protection live”.*®
This means that where migrant workers are not receiving sufficient protection from violations
by employers, it would be deemed a human rights infringement by the member state, as
governments are obliged to safeguard all those residing in their territory, regardless of their

status being permanent or temporary.*

The rights of non-nationals in the ICESCR seem, to some extent, minimal compared to the
rights enjoyed under the ICCPR. Even though the ICESCR is also expressed in
comprehensive terms, there are disparities in views about whether or not the non-
discrimination clauses in Article 2(2) can apply to non-citizens.*” The ICESCR protects
economic and social rights which include employment rights, the right to social security,
family reunification and trade union rights. That being said, the rights enshrined in the
ICESCR are the same as some of the rights of migrant workers in the host country.*®

In this context, Gallagher claims that in two important components, the ICESCR is weaker on
non-national rights compared to the ICCPR. There are no particular details regarding the
applicability of the rights of all persons living within the territory of the state party.
Furthermore, in Article 2(3), developing states are expressly allowed to decide the level to

which they will ensure economic rights for non-citizens.*

This kind of exclusion is applicable only to economic rights, and not to civil and political
rights. The gradual implementation of socio-economic rights may be discouraged by the
absence of appropriate economic means, but this restriction can only exist for a limited period

of time.*® Tiburcio argues that even if resources are minimal, countries still have the

* International Covenant on Economic, Social and Cultural Rights (ICESCR) (adopted 16 December 1966,
entered into force 3 January 1976) 993 UNTS 3.
;‘z Mark Gibney, International Human Rights Law (Rowman & Littlefield 2015) 5-6.

ibid.
*" For further discussion, see Kristina Touzenis and Ryszard Cholewinski, ‘The Human Rights of Migrants -
Editorial Introduction’ (2009) 11(1) IJMS: International Journal on Multicultural Societies 1, 2.
*8 See ICESCR (n 44) arts 6, 7 and 8.
* For further discussion, see Anne T Gallagher and Fiona David, The International Law of Migrant
Smuggling (CUP 2014) 137.
%0 Katharina Eisele, The External Dimension of the EU’S Migration Policy: Different Legal Positions of Third-
Country Nationals in the EU: A Comparative Perspective (Brill 2014) 171.
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responsibility to offer sufficient measures to fully protect vulnerable individuals. There is a
generic responsibility to respect and promote the human rights of all persons when they are

within the jurisdiction of signatory states.™

Nevertheless, migration and non-nationals continue to be included by treaty bodies under
several forbidden grounds of discrimination.>® The ICESCR applies to all individuals within
the legal system of the state party, irrespective of citizenship and status.>® The Special
Rapporteur on the Rights of Non-Citizens has interpreted the Committee’s General
Comments on the right to health and the right to sufficient accommodation for non-nationals
as encouraging.>* This was affirmed in 2009 by the ICESCR Committee’s General Comment

No. 20 on Non-Discrimination:

“The Covenant rights apply to everyone including non-nationals such as... migrant

workers ... regardless of legal status and documentation.”>

Article 1(2) of the ICERD® declares that “this Convention shall not apply to distinctions,
exclusions, restrictions or preferences made by a State Party to this Convention between
citizens and non-citizens”.>” The UN Committee on the CERD has called for a narrow
interpretation of this exclusion, asserting that “xenophobia against foreigners, mainly
refugees, asylum-seekers and migrants forms one of the primary causes of modern-day
racism”, together with the treatment of undocumented and displaced persons.”® The
Committee, in General Recommendation 30, includes migrants in the category of non-
citizens and forbids discrimination. It goes on to define discrimination as follows:
“differential treatment based on citizenship or immigration status will constitute

discrimination if the criteria for such differentiation, judged in the light of the objectives and

51 Carmen Tiburcio, The Human Rights of Aliens Under International and Comparative Law (Martinus
Nijhoff 2001) 145-147.

52 Gallagher and David (n 48) 137-138.

5% UN Economic and Social Council (ECOSOC), ‘Report of the United Nations High Commissioner for
Human Rights’ (1 June 2010) E/2010/89.

* UN Sub-Commission on the Promotion and Protection of Human Rights, ‘The Rights of Non-citizens:
Preliminary Report of the Special Rapporteur, Mr. David Weissbrodt’ (6 June 2001) E/CN.4/Sub.2/2001/20,
paras 60-61.

> UN Committee on Economic, Social and Cultural Rights (CESCR), ‘General Comment No. 20: Non-
discrimination in Economic, Social and Cultural Rights (art. 2, para. 2, of the International Covenant on
Economic, Social and Cultural Rights)” (2 July 2009) E/C.12/GC/20, para 30.

> International Convention on the Elimination of All Forms of Racial Discrimination (adopted 21 December
1965, entered into force 4 January 1969) 660 UNTS 195.

% ibid art 1(2).

%8 Mark Bell, Racism and Equality in the European Union (OUP 2008) 140.
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purposes of the Convention, are not applied pursuant to a legitimate aim, and are not

proportional to the achievement of this aim”.

Oberoi points out that differential treatment must not obstruct entitlement to other human
rights. All human rights are assured to all migrants, irrespective of their immigration status,
whether in countries of transit or their host country. However, it is often argued that
discrimination towards migrants is more prevalent and, perhaps, legitimised in countries
where it is not legislated or advised against in national laws and regulations. Such laws might
exclude migrant workers from safeguarding measures under domestic labour law (as in

KSA), or bar irregular migrant children from entry to school.*®

At the beginning of the 1970s, the UN began to focus attention on the well-being of migrant
workers. The Sub-Commission on the Prevention of Discrimination and Protection of
Minorities of the UN Commission on Human Rights asked Halima Warzazi® to investigate
unlawful and clandestine labour trafficking. The subsequent report encouraged the UN
Economic and Social Council to conclude that international conventions and

recommendations were not satisfactory in safeguarding specific rights of migrant workers.

The UN Special Rapporteur of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities has focused on the human rights of non-citizens, recommending the
adoption of a draft declaration on “human rights of individuals who are not citizens of the
country in which they live”.?® In 1985, ECOSOC adopted a resolution identifying the
necessity for additional efforts to improve conditions for migrant workers. Calling on states
to develop and enhance welfare provisions for migrant workers, the resolution repeated the
importance of the protection of migrant workers and their families. Alongside this, and with

the increasing urgency of the situation of migrant workers and their families, the first United

% Committee on the Elimination of Racial Discrimination (CERD), ‘General Recommendation No. 30:
Discrimination Against Non-Citizens’ (1 October 2004).

% pia Oberoi, ‘Defending the Weakest: The Role of International Human Rights Mechanisms in Protecting the
Economic, Social and Cultural Rights of Migrants’ (2009) 11 International Journal on Multicultural Societies
19, 23-24.

®' Halima Warzazi, former member of the UN Sub-Commission on the Prevention of Discrimination and
Protection of Minorities (1970s).

%2 See UNGA, ‘Measures to Improve the Situation and Ensure the Human Rights and Dignity of All Migrant
Workers’ Resolutions 35/198 of 15 December 1980, 36/160 of 16 December 1981, 37/170 of 17 December
1982, 38/86 of 16 December 1983, 39/102 of 14 December 1984, 40/130 of 13 December 1985, 41/151 of 4
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% UN Sub-Commission on Prevention of Discrimination and Protection of Minorities, ‘International
Provisions Protecting the Human Rights of Non-citizens, Baroness Elles’ (1980) E/CN.4/Sub.2/392/Rev.1
<http://hrlibrary.umn.edu/International%20Provisions%20Protecting%20the%20Human%20Rights%200f%20
Non-citizens_Elles.pdf> accessed 21 November 2016.
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Nations World Conference to Combat Racism and Racial Discrimination in 1978 was the

first to propose drafting a convention, and in 1980 a working group began drawing it up.®*

There are other instruments which can, to some extent, be utilised to safeguard the rights of
migrant workers.®> However, the ICMW continues to be considered one of the most
comprehensive sources of international legal rights for migrant workers, even though the ILO
introduced labour standards specific to migrant workers before the ICMW. The ICMW does
not provide an innovative list of rights, but instead provides a more exact interpretation of

migrant workers’ rights.®®

2.3. UN International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families

The ICMW came into force on 1 July 2003 with 46 signatories, including five from Arab
countries, but none from the major labour-receiving countries such as KSA or other oil-rich
Gulf states.’” The ICMW is divided into nine parts which together comprise 93 articles.®® Part
| (Articles 1 to 6) provides definitions and outlines the scope. The convention is applicable to
all migrant workers and their families and prohibits all discrimination based on “sex, colour,
race, language, religion or belief, political or other opinion, national, ethnic or social origin,
nationality, age, economic position, property, marital status, birth or other status”.*® It covers
sub-categories of migrant workers, such as “project-tied”, “self-employed” and “special
employment” workers, and provides a universal definition of the term ‘migrant worker’.”
Part Il (Article 7) enshrines the non-discrimination principle. Part I11 (Articles 8 to 35) covers

the basic rights enjoyed by all migrants and members of their families, some of which are

64 Javaid Rehman, International Human Rights Law (Longman/Pearson 2010) 683.

% Maria Deanna P Santos, Human Rights and Migrant Domestic Work (Martinus Nijhoff 2005).

% Global Commission on International Migration, ‘Migration, Human Rights and the United Nations: An
Investigation into the Law Ratification Record of the UN Migrant Workers Convention” (Global Migration
Perspectives No. 3, October 2004). See also David Weissbrodt, ‘The Protection of Non-citizens in
International Human Rights Law’ in Ryszard Cholewinski and others (eds), International Migration Law:
Developing Paradigms and Key Challenges (TMC Asser Press 2003) 226.

¢ There are only five states from the Arab League signed up: Egypt, Morocco, Libya, Algeria and Syria.

% For further information on the aspects underlying the adoption of the ICMW, see Roger Bohning, ‘The ILO
and the New UN Convention on Migrant Workers: The Past and Future’ (1991) 25 International Migration
Review 698.

' ICMW (n 1) art 1.

" See arts 2, 58 and 63. The Convention does not apply to people who are engaged or employed by
international organizations, national governments, refugees or stateless workers, students, or seafarers and
workers on an offshore installation. International law identifies ‘migrant worker’ as ‘‘a person who is to be
engaged, is engaged or has been engaged in a remunerated activity in a State of which he or she is not a
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stipulated generally in other treaties. Part IV (Articles 36 to 56) is an additional set of rights
for regular migrants and members of their families. Many of the clauses in Parts Il1l and IV
are addressed by the UDHR, the ICCPR, the ICESCR and ILO Conventions and

Recommendations.”

Part V sets out various human rights standards pertinent to particular categories of migrant
workers, such as seasonal workers, itinerant workers, frontier workers, project-tied workers,
specified-employment workers and self-employed workers (Articles 57 to 63). Part VI deals
with common instructions for forming and applying fair labour migration policy and
practices. It is meant to encourage international collaboration in improving the situation of
migrant workers. States commit to preserving acceptable services for migrant workers and
their families. Also included is the commitment to cooperate in implementing measures for
the organised return of migrant workers, whether their leaving is by choice or force (Articles
64 t071)."

Part VII creates a body responsible for supervising the execution of the application of the
convention by state parties.”® Article 74 provides a specific role for the ILO (Secretariat of
the International Labour Organization), in agreement with the preamble, which invokes the

mandate of the ILO with regard to the protection of the rights of migrant workers.

Part VIII affirms the sovereign right of states to decide on and give their consent to who can
enter their territory,” and Part IX deals with the provisions concerning the ratification of the
convention. Article 91 permits states to record their reservation about certain parts of the

convention at the time of signature, ratification or accession.”

Generally, the rights founded in the ICMW are split into two generic groups:’®

"t OHCHR, Europe Regional Office, ‘Migrant Workers Rights in Europe’ (2011) 11
<http://europe.ohchr.org/Documents/Publications/Migrant._ Workers.pdf> accessed 20 November 2015.

2 Ryszard Cholewinski, ‘Migration for Employment’ in Richard Plender (ed), Issues in International
Migration Law (Brill/Nijhoff 2015) 53.
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competence in the field covered by the Convention’’, ICMW (n 67) art 72(1). Parties, within a year of the
Convention’s entry into force and ‘‘thereafter every five years and whenever the Committee so requests’’,
must submit a report to the Committee regarding the implementation of the Convention.

“ICMW (n 1) art 79.
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. The rights of migrant workers and families relevant to all migrant workers

(including the illegal ones) (Part 111)

. Particular rights of migrant workers and their families relevant in a regular
situation (Part 1V).

Generally, the links between the rights of migrant workers and mainstream human rights law
are recognised by the ICMW. This is evident from the Preamble, which refers to the
International Bill of Rights and other core human rights conventions.”” Dialite identifies the
key features of the ICMW. Generally, the ICMW repeats and overlaps with established rights
in other conventions. Furthermore, it increases some of those rights significantly. It also takes

a distinctive position on human rights law."

The Preamble considers the steps that are necessary to undertake more of the work done by
various UN organisations regarding the protection of migrant workers and their families. It
acknowledges the safeguards developed by some states at both the regional and the bilateral
level. It highlights the urgent need to provide safeguards for all migrant workers. It requests
that both workers and employers adhere to and abide by the laws and procedures of the states

concerned.”

As stated, migration and human rights issues occur at all stages of the migration process. The
ICMW imposes responsibilities and obligations on both sending and receiving states. In
doing so, the ICMW attempts to set minimum standards that are applicable to migrant
workers and their families, regardless of their status.®® It has been argued that, although
migrant workers and refugees are “aliens in the host society”, the former have “traditionally
been provided with far less attention and protection ... even though they outnumber the
refugees considerably”. One example would be the fact there have been refugee conventions
at both the regional and the international level since 1951,% but, until recently, none existed

" Rehman (n 64) 684.

"8 Arthur Robinson Dialite, ‘A Brief Look at the International Convention on the Protection of the Rights of

All Migrant Workers and Members of Their Families’ in Udmundur Alfredsson and others (eds), International

L—Juman Rights Monitoring Mechanisms: Essays in Honour of Jakob Th. Moller (2nd edn, Nijhoff 2009) 118.
ibid.

% The rights granted to documented and undocumented workers are not exactly the same. Those rights

applicable to all migrant workers irrespective of their legal status are listed in Part 111 of the Convention,

whereas those applicable to migrant workers in a regular situation are mentioned in Part IV of the same

document.

81 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954) 189

UNTS 150.
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to satisfy the particular requirements of migrant workers. Therefore, the enactment of the

ICMW is considered a vital and promising step in recognising migrant workers’ issues.

Oger points out that the ICMW provides two key aims: to eliminate clandestine mobility by
endorsing international collaboration and to guarantee equal treatment for migrant workers
and their families.®® It categorises a variety of rights applied universally and has a framework
for their operative enjoyment. Its strategy is reliant on equal treatment, not minimum
standards. The ICMW therefore depends on the fundamental idea that all migrants need to
have access to a minimum level of protection, in recognition of their vulnerable status, even

though the rights of regular migrants are broader.®*

The ICMW has been criticised because the rights are restricted out of respect for state
sovereignty. It frequently indicates the sovereignty principle, such as in Articles 34, 35, 69,
79 and 82. Furthermore, it does not provide any different rights to migrant workers, with the
exception of consular protection and support (Article 65(2)). For instance, Articles 16(7) and
23 regarding remittance offer several benefits for states to help ease financial transfers;

nevertheless, they do not have any direct effect regardless of the uniqueness of their scope.®®

Nessel observes that those who criticise the ICMW for failing to deliver its promise of
genuinely protecting the rights of migrants assert that its concentration on a state’s right to
determine immigration policy and its support to control borders undercut protection. In fact,
domestic immigration regulations frequently embody this pressure between the state’s right
to regulate and control its borders and the protections granted to every individual, irrespective

of immigration status.®

Within the UN human rights system, the function of safeguarding migrants falls under two
bodies: the Committee on the Rights of Migrant Workers (hereinafter referred to as CMW)
and the Special Rapporteur on the Human Rights of Migrants.®’

82 Santos (n 65) 103.

8 Helene Oger, ‘The French Political Refusal on Europe’s Behalf® in Antoine Pecoud and Ryszard Ignacy
Cholewinski (eds), Migration and Human Rights: The United Nations Convention on Migrant Workers’
Rights (CUP 2009) 296.

5 ibid.

% ibid 306.

8 1 ori Nessel, ‘Human Dignity or State Sovereignty? The Roadblocks to Full Realization of the UN Migrant
Workers Convention’ in Vincent Chetail and Céline Bauloz (eds), Research Handbook on International Law
and Migration (Edward Elgar 2014) 335.

8 The Committee on the Rights of Migrant Workers is established in Part VII of the ICMW.
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The three main procedures for tackling violations of human rights treaties are individual
communications, state-to-state complaints and inquiries. Each UN treaty has a “treaty body”
to monitor application of the provisions by states parties. There are nine core international
human rights treaties bodies which may, under certain situations, examine individual
grievances or communications from individuals. Only eight have entered into force.®®
Regarding the CMW, the individual complaint mechanism has not yet entered into force.
However, it is allowed to consider individual complaints against the state parties that have
made a declaration under Article 77.%° Such communications can be considered when ten
states have accepted the individual complaint mechanism and made the necessary
declaration; however, only two states, Mexico and Guatemala, accepted the mechanism in
2011.%

The CMW monitors the implementation of the ICMW. It began its work in 2004. It provides
a good prospect for improving the safeguards of migrant workers;** however, it does not have

absolute jurisdiction over individual grievances.”

The UN mandate of the Special Rapporteur on the Human Rights of Migrants was founded
by the UN Commission on Human Rights and appeared in 1999. The Special Rapporteur has
various promotional and protective mandates, which include the mandate to evaluate methods
and means of eliminating the challenges to the human rights of migrants, to ask for and
obtain facts about the infringements of such human rights, to develop effective suggestions to
stop and remedy violations of these rights, and to enhance the efficient application of
established international migration standards and rules. In contrast to the CMW, the mandate
of the Special Rapporteur addresses all countries, even those countries that were not
interested in ratifying the ICMW.%

% Treaty bodies are CCPR, CERD, CAT, CEDAW, CRPD, CED, CMW, CESCR and CRC.

8See OHCHR, ‘Human Rights Bodies - Complaints Procedures’
<http://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/HRTBPetitions.aspx#inquiries> accessed 25
November 2015.

% Frans Viljoen, International Human Rights Law in Africa (OUP 2012) 139.

LICMW (n 1) Art 77.

% OHCHR, ‘Committee on Migrant Workers’ (2015)
<http://www.ohchr.org/EN/HRBodies/CMW/Pages/CMWIndex.aspx> accessed 15 October 2015.

% Piyasiri Wickramasekara, ‘Protection Of Migrant Workers in an Era of Globalization: The Role of
International Instruments’ in Roger Blanpain (ed), Comparative Labour Law and Industrial Relations in
Industrialized Market Economies (1st edn, Kluwer Law International 2012) 247. See also Asia Pacific Forum,
‘Promoting and Protecting the Rights of Migrant Workers: The Role of National Human Rights Institutions’
(2012) <http://www.asiapacificforum.net/resources/manual-on-migrant-workers/> accessed 21 October 2015.
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2.4. The ‘vulnerability’ of migrant workers

The increase in temporary employment opportunities for migrants has led to an increase in a

range of challenges in guaranteeing safeguards.* The UN states that

“the situation of vulnerability in which migrants frequently find themselves, owing,
inter alia, to their absence from their states of origin and to the difficulties they
encounter because of differences of language, custom and culture, as well as the

economic and social difficulties and obstacles for the return to their states of origin of

migrants who are non-documented or in an irregular situation”.*

In light of this, the UN Human Rights Commission appointed a working group of
intergovernmental specialists to collect information about challenges to safeguarding the
human rights of migrants and suggested strategies to enhance, protect and apply these rights.
In 1999, one of this working group’s suggestions contributed to the appointment of a Special
Rapporteur on the Human Rights of Migrants.”® The first Special Rapporteur offered
substantial evidence of extreme violations of the human rights of migrants, including
discrimination and intolerance, violence against female migrant workers, discrimination
against migrant children, the vulnerability of migrants and the severe obstacles to

safeguarding migrants’ rights.”’

The Special Rapporteur® has confirmed that the vulnerability of migrants is caused not just
by issues frequently stressed in cultural discourses as being the fault of foreigners (such as
racism, xenophobia and prejudice), but by the “distribution of power within the State”. This

recognises that this condition is directly linked to the lack of empowerment that migrants

% Shauna Olney and Ryszard Cholewinski, ‘International Framework For Non-Discrimination And Equality
Applicable To Migrant Workers’ in Cathryn Costello and Mark Freedland (eds), Migrants at Work:
Immigration and Vulnerability in Labour Law (1st edn, OUP 2014) 276.

% UNGA, ‘Protection of Migrants’ (28 February 2002) UN Doc A/RES/56/170; see also UNGA, ‘Protection
of Migrants’ (25 February 2016) UN Doc A/RES/70/147.

% Nana Oishi, Women in Motion: Globalization, State Policies, and Labor Migration in Asia (Stanford
University Press 2005) 182.

% United Nations, ‘Special Rapporteur on Migrants Human Rights (Ms Gabriela Rodriguez Pizarro), Report
submitted to the UN Human Rights Commission in its 56th Session’ (6 January 2000) UN Doc
E/CN.4/2000/82. The Special Rapporteur Gabriela Rodriguez Pizarro of Costa Rica was appointed by the
United Nations Commission on Human Rights on 6 August 1999, pursuant to Resolution 1999/44 passed at its
fifty-fifth session. For more discussion see BG Ramcharan, The Protection Roles of UN Human Rights Special
Procedures (Martinus Nijhoff 2009) 171.

% Gabriela Pizarro (1999-2005), Jorge A Bustamante (2005-2011), and Francois Crépeau (2011-present).
UNCHR, ‘Human Rights of Migrants’ (20 April 2005) UN Doc E/CN/RES/2005/47 and UNHRC, ‘Human
Rights of Migrants: Mandate of the Special Rapporteur on the Human Rights of Migrants’ (18 June 2008) UN
Doc A/HRC/RES/8/10. See UNCHR, Working Group of Intergovernmental Experts, ‘The Working Paper
Prepared by Mr. Jorge A. Bustamante, Chairman/Rapporteur of the Working Group of Intergovernmental
Experts on the Human Rights of Migrants (6 January 2000) UN Doc E/CN.4/AC.46/1998/5. See also Fornalé
(n 24).
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have in the country of employment, which stems from the power structure and implies that in

every given national society, some groups possess more power than others.”

These types of problems are particularly relevant in connection with schemes for low-skilled
TFWs. They may find themselves in dangerous work conditions, where access to basic labour
rights is probably not offered or they might be prevented from exercising these rights.
Clearly, this is much more problematic when TFWs move to employment countries through
the sponsorship system (used in KSA), which imposes restrictions on TFWs changing
sponsors, jobs or workplaces.'®

Despite the efforts made by the international human rights system to deal with issues of
migrant workers as a vulnerable group, the system fails to promote and endorse migrant
workers’ rights. This is evident from the slow process of ratification of the ICMW and the
failure of both origin countries and countries of employment such as KSA to become parties

to human rights conventions related to migrant workers.*

It is often argued that ratification and implementation is expensive for countries of origin.
The labour market is very competitive and such counties hesitate to ratify conventions which
may lead to lost labour markets abroad and remittance.'® Employment countries usually
claim that migrant workers are protected in their capacity as workers under national
legislation. Furthermore, the compatibility of these conventions with domestic laws or

repetitions of existing rights may make receiving countries unwilling to ratify.'*

2.5. The International Labour Organization and migrant workers’ rights

The ILO’s predominant interest was to deploy an effective and comprehensive plan of action
which would operate in coalition with member states to ensure measures were in place to
address the economic and moral pressures created by flows of migrant workers.’®* The
Preamble to the Constitution of the ILO states that the “protection of the interest of workers

59105

when employed in countries other than their own”" is considered one of its goals. Both the

% Jorge A Bustamante, ‘Immigrants’ Vulnerability as Subjects of Human Rights’ (2006) 36 International
Migration Review 333, 339; and Fornalé (n 24) 47.
1% Olney and Cholewinski (n 94) 279.
ig; United Nations, World Economic Situation and Prospects 2004 (United Nations 2004) 202.
ibid.
19 ibid 202-203.
104 See for more discussion, Cholewinski (n 72) and Bustamante (n 99).
105 preamble to the ILO Constitution 1919. It is worth noting here that the first text of the ILO Constitution
adopted in 1919 was subsequently changed by amendment of 1922, entered into force on 4 June 1934;
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Treaty of Versailles'® and the Preamble to the Constitution of 1LO express concern regarding

exploitation of, and discrimination towards, migrant workers.'%’

In 1944, the ILO adopted the Declaration Concerning the Aims and Purposes of the
International Labour Organization, known as the Declaration of Philadelphia.'® It gave the
issue of migrant workers special attention by developing its objectives for a course of action.
Article 11l provides responsibilities to be adhered to in order to ensure better working
conditions and adequate protection for the lives of workers. To achieve this, the adoption of
measures taken for the benefit of foreign workers during the entire process of moving from
their home countries to their countries of employment was incorporated.’® Thus, it
strengthened the obligation of the ILO to support full employment by facilitating “the transfer

of labour, including migration for employment”.**°

The first set of instruments dealing specifically with migrant workers was adopted by the ILO
in 1939. This included the Migration for Employment Convention, 1939 (No. 66),'*! along
with two accompanying recommendations. The first recommendation provided guidance on

112

the recruitment, placing and working conditions of labour migrants,” while the second

concerned cooperation between state parties on related matters.®* These three documents

amendment of 1945, entered into force 20 April 1948; amendment of 1953, entered into force 20 May 1954;
amendment of 1962, entered into force 22 May 1963; and amendment of 1972, entered into force 1 November
1974. See, for more details, International Labour Organization, ‘Constitution of the International Labour
Organisation and Selected Texts’ (2010)
<http://www.ilo.org/public/english/bureau/leg/download/constitution.pdf.> accessed 28 October 2015.

106 Covenant of the League of Nations (adopted 28 June 1919, entered into force 10 January 1920). Part XIII
of the Treaty of Versailles is deemed to be the foundation of the ILO as an international organization. At its
first session of the International Labour Conference, held in Washington D.C. in October 1919, ILO
Recommendation No. 2 was adopted regarding the ‘Reciprocity of Treatment’ of Foreign Workers, calling to
guarantee equal treatment between migrant workers and citizens, related to conditions of reciprocity. For more
details see Ved P Nanda, ‘The Protection of the Rights of Migrant Workers: Unfinished Business’ (1993) 2
Asian and Pacific Migration Journal 162, 162; see also Jean Claude Javillier, Alberto Odero and M Humblet,
International Labour Standards (International Labour Office 2002).

197 See 1LO, Migrant Workers (2nd edn, International Labour Office 1999) 17.

198 The Declaration of Philadelphia concerning the aims and the objectives of ILO was adopted by the Twenty-
sixth Conference of the ILO on 10 May 1944 and it has been added as an Annex to the ILO Constitution.

109 gee art 111, Declaration Concerning the Aims and Purposes of the International Labour Organization,
Annex to the ILO Constitution, 1946, available at International Labour Organization, ‘Key Document - ILO
Constitution’ ( ilo, 2016)
<http://www.ilo.org/dyn/normlex/en/f?p=1000:62:0::NO:62:P62_LIST_ENTRIE_ID:2453907:NO> accessed
6 November 2016.

19 Guy Davidov and Brian Langille, The Idea of Labour Law (OUP 2011) 371.

1 Convention concerning the Recruitment, Placing and Conditions of Labour of Migrants for Employment
(ILO No. 66) (adopted 28 June 1939).

112 Recommendation concerning the Recruitment, Placing and Conditions of Labour of Migrants for
Employment (ILO No. 61) (adopted 28 June 1939).

113 Recommendation concerning Co-operation between States relating to the Recruitment, Placing and
Conditions of Labour of Migrants for Employment (ILO No. 62) (adopted 28 June 1939).
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opened for signatures on 28 June 1939. This was the first comprehensive set of ILO standards
regarding migrant workers’ issues. However, no member states ratified it.'** The Permanent
Migration Committee revised it to become Convention No. 97 concerning Migration for
Employment (Revised).**® This is accompanied by Recommendation No. 86 of 1949.*
Under these conventions, the principle of equal treatment was expanded, but the principle of

‘reciprocity’ was withdrawn.**’

Currently, under the ILO framework, there are four core instruments concerning migrant
workers, composed of two conventions: the Migration for Employment (Revised)
Convention, 1949 (No. 97)*® and the Migrant Workers’ (Supplementary Provisions)
Convention, 1975 (No. 143)*° and two recommendations: the Migration for Employment
Recommendation (Revised), 1949 (No. 86)'% and the Migrant Workers’ Recommendation,
1975 (No. 151).'%

Under the ILO system, international labour standards are legal instruments formulated by the
ILO’s tripartite constituents (governments, employers and workers). They consist of
conventions, which are legally binding treaties that need to be ratified by member states, and

recommendations, which function as non-binding guiding principles. In some cases,

14 For more discussion, see Susan Kneebone and Julie Debeljak, Transnational Crime and Human Rights
(Routledge 2012) 37.

115 According to Fornalé, a comparative analysis of the provisions concerning migrant workers founded in
Convention No. 97 and in Convention No. 66 creates a strong pioneering approach; in fact, the Conventions
focused on the promotion of migrant workers by assisting their migration, which included departure, travel
and reception and encouraged bilateral agreements between the labour-sending countries and labour-receiving
countries. See Fornalé (n 24) 86.

16 According to the ILO, ‘“The International Labour Conference, at its 88th Session in May-June 2000
decided to withdraw Convention No. 66 (the Migration for Employment Convention), in conformity with
article 45 of its Rules. The decision to withdraw is taken by the Conference when it appears that a convention
is not in force or when a recommendation has lost its purpose, so that they no longer make a useful
contribution to attaining the objectives of the Organization’’For more details see ILO, Lists of Ratifications by
Convention and by Country: International (3rd edn, International Labour Office 2002) 63.

Y7 The International Labour Conference at its 92nd session on 1 June 2004 decided to withdraw the
Reciprocity of Treatment Recommendation, 1919 (No. 2). For more details, see International Labour
Conference, ‘Provisional Record 4-2 Ninety-Second Session, Reports of the Selection Committee, Second
report’ (2004) <http://www.ilo.org/public/english/standards/relm/ilc/ilc92/pdf/pr-4-2.pdf> accessed 19
November 2015.

18 1LO Convention (No. 97) (n 2).

1910 Convention (No. 143) (n 3).

120 Recommendation concerning Migration for Employment (Revised 1949) (ILO No. 86) (adopted 1 July
1949).

121 Recommendation concerning Migrant Workers (ILO No. 151) (adopted 24 June 1975).
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recommendations can be put forward independently, rather than in association with a

convention.'?

Convention No. 97 deals with the protection of migrant workers in the host country and seeks
to prevent any kind of discriminatory practice.’® It, along with Recommendation No. 86,
consists of a more detailed list of standards in comparison with earlier versions. They provide
a more nuanced and adaptable response to the needs and protection of foreign workers.'?*
Convention No. 97 aims to regulate the conditions in which labour migration processes
happen and seeks to protect foreign workers by providing, inter alia, measures to ensure
transparency and accuracy regarding information about the migration procedure and the
transfer of workers’ wages; it guarantees free support services and promotes the principle of
non-discrimination between foreign and native workers. It protects foreign workers and their
families in the event that illness or any other incident renders them incapable of carrying out
the remunerated task after gaining admission to the country of employment.*® Article 6 is
deemed to be the main provision ensuring that migrant workers be treated “without

discrimination in respect to nationality, race, religion or sex”.?®

Recommendation No. 86 includes more comprehensive guidance on the policy-making of
member states to provide, at every opportunity, free services to assist migrants, such as
providing mediators during the recruitment process and family-reunification services.
Furthermore, there are recommendations to promote the elimination of constraints on the
employment of migrants and eligible family members after lawful residence of five years. A
Model Agreement on Temporary and Permanent Migration for Employment is provided to
encourage member states to use bilateral agreements to assist labour migration. Protection
extends to regular migrant workers and members of their families.*?” Furthermore, the ILO

adopted Recommendation No. 100 in 1955 regarding the Protection of Migrant Workers in

122 International Labour Organization, ‘Conventions and Recommendations’ (2015)

<http://www.ilo.org/global/standards/introduction-to-international-labour-standards/conventions-and-
recommendations/lang--en/index.htm> accessed 26 November 2015.

2 ILO, ‘Migrant Workers, General Survey on the Reports on the Migration for Employment Convention
(Revised) (ILO No. 97)’ and ‘Recommendation (Revised) (No. 86) (1949)’.

12 Touzenis and Cholewinski (n 46) 5-6.

122 JLO, ‘International Labour  Migration. = A  Rights-Based  Approach’  (2010) 120
<http://www.ilo.org/global/publications/ilo-bookstore/order-online/books/WCMS_125361/lang--
en/index.htm> accessed 18 November 2015.

126 ILO Convention (No. 97) (n 2) art 6 (see for more discussion, Olney and Cholewinski (n 94); see also
Wickramasekara (n 93).

127 Nicolas Valticos, International Labour Law (Kluwer 1979) 209. See also Richard Plender, Issues in
International Migration Law (Brill Nijhoff 2015) 35

68



Underdeveloped Countries and Territories to supplement the 1949 Convention.*?® This was
followed by the adoption of the Equality of Treatment (Social Security) Convention No. 118
in 1962.'%

In June 1971, a resolution was adopted by the International Labour Conference calling for an
evaluation of the current conventions and the drafting of new conventions to cover any gaps,
with the aim of guaranteeing equal rights for migrant workers in law and practice concerning
all employment and social issues.*®® This was in response to international labour trafficking,
clandestine migration and a growing number of cases of discrimination towards foreign
workers in many parts of the world.** Following discussions in 1974 and 1975, the ILO

adopted Convention No. 143"*? and Recommendation No. 151.*

Convention No. 143 is categorised into two fundamental parts, migrations in abusive
conditions (Part I, Articles 1-9) and the promotion of equality of opportunity and treatment of

migrant workers (Part II, Articles 10-14),"** with guidance from Migrant Workers

Recommendation No. 151.%%

Part 1*® obligates every state party to respect the “basic human rights of all migrant

workers”,**” whether legal or illegal, and to adopt measures which are “necessary and

appropriate” to eliminate the clandestine mobility of workers and the unlawful employment

of migrants. States are obliged to apply sanctions against businesses employing illegal

1
938

immigrants and prosecutions must be brought against people traffickers. Article states

128 Recommendation concerning the Protection of Migrant Workers in Underdeveloped Countries and
Territories (No. 100) (adopted 22 June 1955).

123 Convention concerning Equality of Treatment of Nationals and Non-Nationals in Social Security (ILO No.
118) (adopted 28 June 1962).

B0 L0, ‘Record of Proceedings of the Fifty-Sixth Session of the International Labour Conference, Geneva,
1971°. The main labour-sending countries were considered a leading force in issuing a resolution, adopted at
the International Labour Conference in 1971, which led them to ask the ILO to prioritise investigation of the
problems. These issues were the equality of opportunity and treatment, recruitment practices and illegal
migration. There were also economic and social concerns for the countries of origin and destination. For more
information see Bohning (n 68) 698-705.

13! Touzenis and Cholewinski (n 47) 5.

132 70 date, 23 states have ratified Convention No. 143 (1975) (n 3).

133 Convention No. 143 (1975) (n 3) is flexible; member states can select which parts to ratify. However, the
flexibility in Convention No. 97 (1949) (n 2) is limited to the Annexes only. See Fornalé (n 24) 88.

34110, “Migrant Workers: General Survey by the Committee of Experts on the Application of Conventions
and Recommendations: Report II1, Part 4B’ (International Labour Conference, 66th Session, 1980a, Geneva).
135 valticos (n 127) 209-210.

138 See ILO Convention No. 143 (n 3), Part I. For further discussion, see Ved P Nanda, ‘The Protection of the
Rights of Migrant Workers: Unfinished Business’ (1993) 2 Asian and Pacific Migration Journal 162.

B71LO Convention No. 143 (n 3) art 1.

'3 ibid art 9.
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that citizens and illegal migrants (including their families) must receive equal treatment
regarding rights and benefits arising from previous employment, such as social security and
other owed remuneration. Furthermore, there is protection in the case of redundancy insofar
as residence and work permits will not automatically be withdrawn. This establishes equal
treatment between legal migrants and indigenous workers regarding security of employment,

the provision of other employment and the right to re-training and work assistance.**

Part Il asserts that state parties are responsible for making prominent a national strategy
promoting equality of treatment between nationals and migrant workers regarding work and
employment, cultural rights, social security, trade union rights and individual and collective
freedoms.™*® Article 12 calls for all member states to cooperate with labour unions and other
organisations at the domestic level. It addresses measures to implement national migration
strategies, giving particular consideration to the protection of the cultural and national
identities of migrant workers and their families and the bolstering of connections with their
home countries.*** In pursuance of this, Article 13'** deals with issues surrounding family

reunion. Lastly, Article 14'%

addresses the principle of freedom of movement and the right to
choice of employment, although the enjoyment of these rights is subject to the acquisition of

the necessary professional qualifications.

In addition, Recommendation No. 151 offers guidelines for safeguarding the health of
migrants, for guarding against unfair dismissal and, if this happens, enabling access to social
services."* It provides various measures intended to enhance the basic welfare of migrant
workers, improving their rights by promoting equality with citizens and reiterating that states
should consider all attainable measures to assist in family reunification.** Ratifying states are
allowed to exclude Part | or Part Il of the Convention. However, when a state decides to
ratify only one part, if they later carry out measures applicable to the unratified part, they

must report on the measures taken.4°

It is worth mentioning that the ILO supervisory bodies have outlined the significance of

applying measures to guarantee a powerful safeguard against direct and indirect

138 ibid art 8.

10 ibid art 10.

L ibid art 12.

12 ibid art 13.

3 ibid art 14.

%4 1LO Recommendation No. 151 (n 120).

5 1LO Convention No. 143 (n 3) art 13.

146 See Valticos (n 127) 209-210 and also Nanda (n 136).
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discrimination by evaluating laws and regulations in this area.**” Goodwin-Gill argues that
the ILO has identified the specifically vulnerable situation of migrant workers. They are more
likely to be subjected to violence and exploitation and encounter significant difficulties in
attempting to adapt to and integrate into their new surroundings. In addition, they experience
difficulty in protecting the assertion of their ethnicity, language and national identity.*® The
ILO, along with other international bodies, identifies that particular efforts are needed to
ensure the protection of families. However, family reunification is not generally guaranteed,
and may be affected by whether the family members in question are temporary or permanent

migrants.

Olney and Cholewinski emphasise that the presence of regulations prohibiting discrimination
and offering compensation for violations is not adequate to guaranteeing equal treatment in
practice. A dynamic strategy is needed to obtain approval of and adherence to the basic
principles and to help migrant workers and their families enjoy the equal opportunities
available to them. They suggest that international efforts between states and the participation
of employers and workers’ organisations are necessary to attain the goals of Conventions
Nos. 97 and 143."°

The number of ratifications is still low and their practical effectiveness is correspondingly
inadequate, especially in the major labour-importing states such as KSA.™! KSA has not
ratified any of the ILO Conventions related to migrant workers (this will be examined further
in the next chapter). The table below shows the key conventions ratified by the Saudi

Government®®?:

17 Committee on the Application of Standards, ‘Conclusions’ (International Labour Conference, 98th Session
2009) ILO No. 143.

18 Guy Goodwin-Gill, ‘Immigration Policy’ in Encyclopaedia of Government and Politics (3rd edn,
Routledge 2013) 739.

9 ibid 741.

%0 Olney and Cholewinski (n 94) 266 and 268.

51 Goodwin-Gill (n 148) 741.

152 |n addition, technical Conventions have been ratified by KSA. These include the Hours of Work (Industry)
Convention, 1919 (No. 1) (adopted 28 November 1919, entered into force 13 June 1921); the Weekly Rest
(