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Abstract 

This thesis is a socio-legal study of the employment conditions of temporary foreign workers 

(TFWs) in the Saudi Arabian labour market in general and the construction sector in 

particular, with emphasis on low-skilled TFWs. This thesis adopts a socio-legal approach to 

the human rights situation of low-skilled TFWs working in the Saudi construction sector. By 

using migration theories, a human rights-based approach and Islamic perspectives on labour 

rights, the study questions the efficacy of Saudi domestic law in providing protection to low-

skilled foreign workers in the construction sector. This is done by examining the current 

labour admission policies and the structure of the regulatory framework, including the 

‘kafala’ system, recruitment procedures, employment law, working conditions, occupational 

safety and health hazards and access to the justice system.   

Grounded theory methodology is followed, with empirical data collection using semi-

structured interviewing techniques in two major Saudi cities, Riyadh and Makkah. The data 

collected from the fieldwork provides the basis for understanding the current situation of low-

skilled TFWs, by listening to their experiences. The thesis finds a link between the legal 

status of temporary foreign workers and the work visa system, which leads to a continuation 

of exploitation, mistreatment, discrimination, forced labour and the servitude of foreign 

labour in Saudi Arabia.  
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Research background   

Temporary labour migration has emerged as a major global human rights issue that affects 

every country in the world,
1
 particularly countries such as the Kingdom of Saudi Arabia 

(hereinafter referred to as KSA) which have substantial structural populations of ‘temporary’ 

foreign workers (hereinafter referred to as TFWs). While the Arabian Peninsula (particularly 

the Hejaz) has always been a multi-ethnic immigration destination for the wider Arab world 

and the trading networks between Africa and Asia, the phenomenon of TFWs is a distinctly 

modern one that has addressed the developmental needs of KSA since the discovery of oil in 

the 1930s, and particularly since the 1950s, when large-scale oil production and infrastructure 

development began.
2
 As of July 2016, the population of TFWs is an estimated 11.2 million, 

representing over a third of the total national population of approximately 31 million.
3
  

As the most important economy in the Gulf Cooperation Council (GCC), KSA has some of 

the largest inflows of TFWs in the world.
4
 According to the United Nations Development of 

Economic and Social Affairs Population Division (2015), most international migrants are 

heavily concentrated in just ten countries, of which KSA is ranked fourth, after the US (46 

million), Germany (12 million) and Russia (11.6 million).
5
 In contrast to other regions of the 

world, especially the industrial developed countries in Europe and the Americas, KSA does 

not have a ‘global’ immigration influx generally understood in the internationalist framework 

to be ‘south–south’ labour migration.
6
 The status of foreign workers in the country is that of 

temporary foreign labourers; they are not immigrant labourers in the sense of permanent 

migrants, and their visas are short-term agreements requiring a native employer in order for 

them to be allowed to enter and work in the country. While these short-term visas can 

                                                 
1
 Susan Kneebone, ‘ASEAN: Setting the Agenda for the Rights of Migrant Workers?’ in Hitoshi Nasu and Ben 

Saul (eds) Human Rights in the Asia-Pacific Region: Towards Institution Building (Routledge 2011) 146. See 

also for further discussion Nicola Piper, ‘Obstacles to, and Opportunities for, Ratification of the ICRMW in 

Asia’ in Ryszard Cholewinski and others (eds), Migration and Human Rights: The United Nations Convention 

on Migrant Workers’ Rights (Cambridge university press 2009). 
2
 Zakir Hussain, Saudi Arabia in a Multipolar World: Changing Dynamics (Routledge 2016) 36 and 68-71. 

3
 General Authority for Statistics, ‘Population by Gender, Age Groups and Nationality (Saudi/Non-Saudi)’ 

(Stats, 2016) <http://www.stats.gov.sa/en/4068> accessed 7 December 2016. 
4
 Ghazy Mujahid, ‘Demographic Change in Countries of the Gulf Cooperation Council (GCC): Reducing 

Dependence on Immigration’ in Hans Groth and Alfonso Sousa-Poza, Population Dynamics in Muslim 

Countries (Springer 2012) 184.   
5
 United Nations Population Division, ‘International Migrant Stock 2015’ (UN,2015) 

<http://www.un.org/en/development/desa/population/migration/data/estimates2/estimatesgraphs.shtml?3g3> 

accessed 7 December 2016. See also JH Lee, J Helke and F Laczko, World Migration Report 2015 (1st edn, 

International Organization for Migration (IOM) 2015). 
6
 Mohammed Ebrahim Dito, Dito ME, ‘GCC Labour Migration Governance’ (UN Expert Group Meeting on 

International Migration and Development in Asia and the Pacific, Bangkok, Thailand, 20-21 September 2008) 6. 
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generally be renewed indefinitely, it is clearly understood that their residency and 

employment in the country is conditional and not a ‘right’ in the sense of immigration per se. 

TFWs are contracted to meet the private labour needs of Saudi citizens or companies within 

the framework of national developmental requirements.
7
 

In addition to massive infrastructure development, the demand for cheap labour is 

particularly fuelled by certain sectors, notably construction, as natives do not undertake 

dangerous, low-status occupations.
8
 Consequently, there is a ‘dual labour market’ in KSA in 

terms of skills, wages and sectors of employment for citizens and non-citizens.
9
 Indeed, the 

defining characteristic of the Saudi labour market is its highly segmented nature in numerous 

respects, most fundamentally in the primary (state) and secondary (private) sectors. Primary 

market jobs are associated with good working conditions, high income, employment stability, 

chances of advancement, equity, and due process in the administration of work rules, and 

thus they are the favoured roles for nationals.  Meanwhile, low-skilled jobs in the private 

sector are filled by low-skilled TFWs who experience low pay, poor working conditions and 

fringe benefits with little chance for advancement, high labour turnover and often arbitrary 

management practices.
10

 Consequently, these low-skilled jobs, especially in the construction 

sector, are commonly known to be difficult, dangerous and dirty, and are therefore shunned 

by Saudi workers.
11

 

Al-Dosary and Rahman point out that the Saudi private sector has some general 

characteristics of developing countries. They argue that “the distinctive features of the private 

sector are based on the following: a) businesses are family owned with commercial 

orientation; b) the administration strategies are short-term in application; and c) this sector is 

                                                 
7
 ibid. 

8
 Mustapha M Achoui, ‘Human Resource Development in Gulf Countries: An Analysis of the Trends and 

Challenges Facing Saudi Arabia’ (2009) 12 (1) Human Resource Development International 35.  

Kapiszewski A, ‘Arab Versus Asian Migrant Workers in the GCC countries’ (United Nations Expert Group 

Meeting on International Migration and Development in the Arab Region, Beirut, Lebanon, 15-17 May 2006) 
9
 Ugo Fasano and Rishi Goyal, ‘Emerging Strains in GCC Labour Markets’(2004) International Monetary Fund, 

Working Paper WP04/71, 7< https://www.imf.org/external/pubs/ft/wp/2004/wp0471.pdf> accessed 1 September 

2016 
10

 Salah Mahdi, ‘Labour Shortages, Migration, and Segmentation: The Case of Saudi Labour Market’ (Paper 

presented at the Workshop ‘The Interdependence of Migration Politics and Demography’ (irmgard-coninx 

stiftung,2009)<http://www.irmgard-coninx 

stiftung.de/fileadmin/user_upload/pdf/Population_Politics/PopPolitics/Mahdi.pdf.> accessed 28 November 

2015. 
11

 Julia Connell and John Burgess, ‘Migrant Workers, Migrant Work, Public Policy and Human Resource 

Management’ (2009) 30 (5) International Journal of Manpower 412, 414-415. 
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somewhat small and young”.
12

 Business services, construction and manufacturing, which rely 

predominantly on TFWs, are the largest employers in KSA. As of August 2016, the majority 

of TFWs (around 56.5%) were drawn from other Arab countries (particularly Egypt) and the 

Indian subcontinent (India, Bangladesh and Pakistan) and held manual positions, including 

25.6% employed in the construction sector.
13

 The following table shows the number of TFWs 

according to their nationality who work and reside in KSA.
14

  

Country  Number of TFWs in KSA (million) 

India 1.76 

Pakistan 1.32 

Bangladesh 1.31 

Egypt 1.30 
            Table 1: Four largest TFWs in KSA, according to nationality.  

               Source: Valenta and Jakobsen (2016). 

Despite the implementation of positive discrimination (affirmative action) and labour 

nationalisation policies to replace TFWs with national workers in the private sector, progress 

has been limited. The wage gap, the rentier socio-political formula and the long-term 

objective of the government to diversify the economy and reduce reliance on fuel exports 

have all directly contributed to sustained, structural dependence on TFWs.
15

 The strongest 

recruitment of low-skilled TFWs in KSA can be found in the construction sector, where they 

work for long hours for relatively low wages, to keep building costs low.
16

 It is worth noting 

that TFWs are not allowed to enter the country without the sponsorship (kafala) of an eligible 

employer, which is the legal basis for employment and residency.
17

 Therefore, TFWs are 

legally allowed to take up employment only with their sponsors and cannot easily transfer 

from one employer to another. This residency regulation essentially ensures that the Saudi 

sponsor or business has to vouch for the TFWs’ conduct while in the country. TFWs, 

especially low-skilled labourers, are recruited for specific jobs and for limited periods, 
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usually without accompanying family members, on the understanding that they will return to 

their native countries after the specified period of service.
 18

 

Although the employment of TFWs contributes to the growth and development of both the 

country of employment and the country of origin, the TFW employment process poses 

serious issues and challenges in terms of labourers’ rights for researchers and policy-makers 

alike.
19

 This research underscores the way the employment issues of low-skilled TFWs in the 

construction sector are frequently intertwined with issues of basic human rights violations 

associated with unequal opportunities and treatment that are institutionalised in draconian 

labour laws and residency policies. TFWs are not expressly excluded from general labour 

laws and are granted the same basic labour rights as native workers, with a few exceptions 

due to the kafala system restriction.
20

 However, in reality, malpractice in the secondary 

labour market (including recruitment) and labour exploitation are widespread. These 

violations can include delaying or not paying salaries, poor working conditions, an absence of 

social protection and the denial of freedom of association and workers’ rights.
21

 This study 

therefore adopts a qualitative approach and conducts individual interviews with participants 

(low-skilled TFWs, employers and individual policy stockholders) in order to provide an 

opportunity to get to know the views of insiders concerning the current situation of the low-

skilled TFWs in the Saudi construction sector. The findings from the field enable the 

researcher to identify the gaps in the Saudi labour market and propose amendments by 

considering legal and administrative strategies that could provide an effective protection 

mechanism to improve the situation of TFWs in the Saudi construction sector.   

Research problem  

The issue of low-skilled TFWs’ rights is multifaceted, and can be viewed from various 

perspectives (e.g. political, national security, economic or social) which pertain to how 

labour-receiving countries such as KSA respond to the problem.
22

 It is worth noting that the 
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increasing number of TFWs in KSA is considered a major challenge by the Saudi 

Government due to the increasing unemployment among Saudi nationals in recent years. 

Consequently, tougher recruitment policies have been introduced, surplus TFWs have been 

deported and the renewal of residence and work permits has been made stricter. In addition, 

the quota system (nitaqat) mandating the employment of Saudis has been aggressively 

implemented by the Ministry of Labour to reduce the number of TFWs.  

This study argues that unfavourable governmental policy and legislation limits the ability of 

TFWs to exercise their rights in KSA and increases their vulnerability, which leads to 

widespread labour exploitation by unprincipled employers. It further argues that TFW issues 

are inadequately addressed by various authorities (particularly the Ministry of Labour and the 

Ministry of the Interior), which have overlapping and sometimes contradictory roles. All 

parties concerned in the Saudi Government recognise the significance of reducing the 

country’s dependence on TFWs in order to avoid undesirable socio-economic consequences 

in the future, but by reviewing the consequent policies and regulations, this study exposes 

that the recent restrictive employment policies applied by the government to the recruitment 

of TFWs (e.g. nitaqat quotas and imposing extra fees on renewing work permits) have a 

negative impact on the rights of TFWs. 

KSA continues to face constant criticism for its poor human rights record, with many low-

skilled TFWs being forced to work in abusive conditions, and constant haranguing from the 

international community about the ‘modern-day slavery’ of the restrictive kafala system, 

which binds the legal status of TFWs to their original employers, affords such employers 

irrational control over TFWs and encourages violation of their rights.
23

 Examples abound of 

employers violating the rights of TFWs in various ways, for instance by confiscating 

labourers’ official documents (e.g. passports and residency permits), delaying or not paying 

salaries, coercing workers to undertake jobs not included in their employment contracts (if 

they have them) and failing to comply with health and safety standards in the workplace.
24

 

Additionally, the Saudi Government has been reluctant to adopt key international frameworks 

that protect TFWs, and the overlap between employment and residency jurisdictions creates 

difficulties in attaining justice (such as it exists in current law) for low-skilled TFWs. 

                                                 
23
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Therefore, it could be argued that there is a disconnect between the TFWs’ rights as identified 

in international human rights law and the rights they are granted by national laws and 

policies.
25

 

Despite these limitations, the Saudi Government has endeavoured to develop various policies 

and regulations for the legal protection of TFWs, along with more restrictive residency 

policies in recent years that enact control over both employers and workers. This study argues 

that the current labour admission practices and the structure of the regulatory framework, 

including the kafala system, are insufficient to protect the human rights of TFWs and their 

families. 

Research aim  

This research study questions the efficacy of Saudi domestic law in providing protection to 

low-skilled foreign workers in the construction sector. It addresses the issue of the 

employment conditions of temporary foreign workers (TFWs) in the Saudi labour market in 

general and the construction sector in particular, with an emphasis on low-skilled TFWs. The 

main aim of this research is to critically assess existing Saudi employment legislation and 

propose legal and policy reform that could be used to endorse the rights of low-skilled TFWs 

and fill the gaps in the existing employment laws.  

Research objectives 

The general objective of this study is to investigate the existing residency system and labour 

regulations governing the employment of low-skilled TFWs and present individual TFWs’ 

experiences in the Saudi construction sector. The specific objectives are: 

 To identify the main cases of human rights violations and discrimination against low-

skilled TFWs. 

 To identify which international and national organisations have actively participated 

in addressing the issue of human rights violation among TFWs and what they have 

specifically contributed towards the prevention of human rights violations. 

                                                 
25
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 To critically assess the current legal protection of TFWs under Saudi law and its 

implications for the security and welfare of foreign workers.  

 To critically evaluate measures undertaken by the Saudi Government to address 

human rights violations against low-skilled TFWs. 

 To explore the effectiveness of legal mechanisms in solving the employment-related 

issues in the Saudi labour market.  

Contribution of this study 

 

This research contributes to the existing knowledge by identifying the main loopholes within 

the existing legal structure governing the employment of TFWs in KSA. This is achieved 

through examining the current labour admission policies, the structure of the regulatory 

framework, the kafala system, recruitment procedures, employment law, working conditions 

and access to the justice system.  The research also significantly contributes to understanding 

the institutional structure for managing TFWs, which involves overlapping jurisdictions and 

policies between Saudi entities, in greater depth in order to comprehend the situation of low-

skilled TFWs in the SCS. This research explores the legal and administrative deficiencies of 

the current employment structure of TFWs’ admission that lead to an exploitative and 

discriminatory work environment.  

 

Furthermore, the research examines the application of international human rights and labour 

standards in KSA. This analysis contributes to exploring the extent to which the SLM and 

economic interests are in line with the objectives of international standards of protection for 

TFWs’ rights. The research identifies four potential obstacles that are preventing the Saudi 

Government from endorsing the rights of lows-skilled TFWs, which are political, security-

related, social and economic. To add a further contribution, this research provides a 

comprehensive and systematic evaluation of current Saudi employment policies and 

legislation for the employment of TFWs. 

Research significance  

This research is significant as it covers several important aspects of the protection of TFWs. 

The first aspect is that this research helps to give a better understanding and insight into the 
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actual experiences and lived reality of TFWs in the Saudi construction industry, examining 

whether labour laws, employment standards and human rights legislation in KSA are 

designed to consider the special situation of TFWs in the country.  Despite the efforts made 

by the Saudi Government to redress labour rights issues, these regulations are found to be 

uncertain, fragmented and subject to government discretion. TFWs are unlikely to benefit 

from the current protection granted by labour law because several barriers such as language 

and the kafala system prevent them from seeking legal redress.  Consequently, it is vital to 

address the TFW situation and to call for the urgent implementation of specific measures to 

provide protection to TFWs. 

Furthermore, the second aspect is the notable absence of representatives of foreign workers, 

such as trade unions or associations; coupled with a lack of academic research, this indicates 

the need to conduct fieldwork using appropriate research methods. It is proposed here that 

this be achieved by conducting semi-structured interviews with key policy stakeholders (e.g. 

labour inspectors, passport officers and human rights representative groups), employers and 

TFWs themselves in KSA. Thus, the fieldwork element of this study is a vital source of data. 

The third aspect is that the scale of recruiting low-skilled labour in the SLM has increased 

gradually, especially in the construction sector. However, the Saudi Government is reluctant 

to endorse the rights of TFWs due to the need of the SLM to access a temporary, cheap and 

flexible workforce in the country. Furthermore, the negative perceptions towards foreign 

workers’ influx into KSA that compete for scarce jobs with national workers, making them 

unwelcome. The major risks of these negative public perceptions, if left unchecked, could be 

violations of the rights of TFWs. They may result in increased forced labour, irregular labour 

and the spread of corruption within various institutions in the SLM, such as those issuing 

trade visas.  

In view of the above, this thesis aims to assist policy-makers to identify the specific 

regulations and policies that cause a negative impact on the employment of low-skilled TFWs 

and on their family members. The findings of this thesis are supported by the main 

challenges, issues and impediments that prevent the endorsement of the rights of TFWs. 

These findings help us not only fill the gaps in the literature, but also provide practical 

recommendations for legal and policy reforms. This may assist the Saudi authorities to 

improve the human rights of TFWs and comply with international labour standards in this 

regard.  
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Terminology  

It is worth mentioning that the terminology used to define migrant workers by the GCC 

states, especially labour-receiving countries such as KSA, is not uniform. In KSA, the term 

‘foreign workers’ (amal ajnbi) is most commonly used to describe workers who are admitted 

to work in the labour market for temporary periods. However, the official terminology used 

by the Saudi Government is ‘temporary contractual workers’ and ‘temporary foreign 

workers’. It is worth noting that the term migrant worker is rejected by the Saudi Government 

because there is no comprehensive migration policy in KSA. Instead, an ‘iqama’ regulation 

(residency regulation) exists, which acts as a set of laws referring to foreign labour status and 

rights in the country.
26

 As there is no single term used for migrant workers in KSA, in this 

thesis the terms ‘migrant workers’, ‘temporary foreign workers’, ‘temporary contractual 

workers’, ‘non-Saudis’ ‘foreigners’ and ‘non-citizens’ are used interchangeably. 

In this study, I generally use the term ‘temporary foreign workers’ (TFWs). However, as the 

term migrant workers is used in international conventions, in analysing international human 

rights and the International Labour Organization’s (hereinafter referred to as the ILO) labour 

instruments, the term ‘migrant worker’ is not changed to TFW, and the thesis adheres to the 

same terminology used by the United Nations and ILO. 

Scope and delimitation of the study 

The research focuses on individual low-skilled TFWs working legally in the construction 

sector in Saudi Arabia.  Thus, undocumented or irregular/illegal foreign labourers are not 

considered as they are not included within the scope of this research. The study is confined to 

the private construction sector because the clear majority of low-skilled (male) TFWs are 

recruited into this sector.  

This empirical study is limited to individual sponsors. Placement agencies are not considered 

because they usually provide services to all sectors (including agriculture, factories, 

construction and domestic workers). This study is also limited to a sample of labourers from 

India, Egypt, Pakistan and Bangladesh who work and reside in Riyadh and Makkah. The 

                                                 
26

 Regional Mixed Migration Secretariat (RMMS), ‘The Letter of the Law: regular and irregular migration in 
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justification for selecting these nationalities is that they comprise the clear majority of the 

TFW population in Saudi Arabia. The sample is thus both diverse and representative, offering 

access to the necessary data to answer the research question. Furthermore, the study is 

restricted to two sites, Riyadh, the capital city and largest metropolitan city in the Kingdom 

and a major destination for TFWs, and Makkah, where large-scale construction projects are 

underway, employing a large number of TFWs. 

Literature review  

This section provides a brief review of the literature which underpins this thesis.
27

 Over the 

last few decades, there has been a growing focus by scholars on labour migration in the GCC 

states. The literature focuses on human rights, economic labour migration, globalisation, 

transnationalism, integration, citizenship, immigration, family reunion, remittances and other 

socio-economic aspects of the issue of migrant workers.
28

  The literature on migration and 

human rights commonly argues that foreign workers in the second stage of migration, at their 

destination, face a set of challenges.
29

  Bel-Air argues that KSA does not conceive of itself as 

an immigration country that would “allow long-term settlement”, and that “family reunion 

and citizenship acquisition are not issues”.
30

 Therefore, TFWs are expected to leave the 

country at the end of their employment contract. 

Most of the literature confirms that the chief reason for employing TFWs is that they are 

easier to exploit and receive less remuneration.
31

 Moreover, studies link issues of labour in 
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GCC states with the temporary nature of contracts, which render low-skilled workers mostly 

uninformed of their rights in their country of employment.
32

 Arif points out that even those 

using official recruitment channels are not protected from abuse, trafficking or forced labour 

by their employers or third parties involved in the recruitment and employment process, such 

as brokers and subcontractors.
33

 

Vlieger adopts a socio-legal approach in order to analyse the issues of women domestic 

workers and explores the employment situation and possible conflicts between domestic 

workers and their employers in KSA and the United Arab Emirates.
34

 This study takes the 

perspective of the sociology of law, and includes various aspects of legal anthropology. It 

effectively examines the experiences of women domestic workers in the major labour-

receiving countries in the GCC. This study highlights the fact that many of these workers are 

vulnerable, being both women and migrants. Vlieger makes a significant contribution to the 

field of women domestic worker studies in the Gulf region.   

Longva
35

 and Pande
36

 identify the kafala system as a central factor in the problems faced by 

foreign workers. During the recruitment process, foreign workers receive work contracts 

based on the permit for entry and residence issued to them. Their employment and residency 

permits bind them to their original employer only. Consequently, the kafala system grants 

their employer almost complete control over their ability to seek other jobs with other 

employers or even return home without the employer’s consent. 
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Degorge, in her work, describes the kafala system as modern-day slavery. Foreign workers 

are vulnerable to a wide range of forced labour practices and human trafficking, causing 

serious abuses of human rights during the period of their employment contract.
37

 Sönmez
 

carries out a highly significant study of a large number of foreign worker issues.
38

 The author 

argues that foreign workers still face abusive labour practices and challenges of inadequate 

nutrition and salaries. There are further problems with the confiscation of labourers’ official 

documentation, which limits their movement within the country. The author argues that, due 

to the kafala system, most foreign workers face a range of discrimination types.  

Walker investigates the conditions for women and migrant workers in KSA in terms of their 

rights surrounding health.
39

 This study suggests that migrant workers and women experience 

health inequalities in the country, and it deliberates on the explanations for these inequalities 

which, according to the author, arise from cultural, traditional and social factors that can lead 

to harming the health of women and migrant workers. The author highlights the lack of 

human rights protection that puts migrant workers in vulnerable situations. She proposes that 

legislative and social change is required in order to provide the necessary protections.  

Non-governmental organisations (hereinafter referred to as NGOs) such as Human Rights 

Watch (hereinafter referred to as HRW) and Amnesty International have highlighted the 

issues of migrant workers in KSA and other GCC countries in their reports. HRW has 

reported that many migrant workers are subject to a range of exploitation and deception by 

their sponsors, such as the confiscation of passports, the withholding of salaries, physical 

abuse, imprisonment, long working hours, public segregation from nationals, lack of health 

care and poor living conditions.
40

  

HRW has also highlighted the vulnerability of domestic workers in KSA, who often find 

themselves in “highly exploitative situations”,
41

 and has assessed a wide range of human 
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rights abuses faced by migrant workers. Their study presents a number of cases of workers 

who claim to have been exploited by their employers, based on interviews with migrant 

workers in Bangladesh, India and the Philippines who had worked in KSA.
42

 

An Amnesty International report identifies similar cases of human rights violations faced by 

Indian labourers (returnee workers) who had worked in KSA.
43

  This report provides first-

hand instances of recruitment procedures and how basic human rights abuses are 

predominant. The study argues that both the Indian Government and the Saudi Government 

are accountable for monitoring recruitment agencies and brokers, who are usually blamed for 

providing misleading information regarding the employment conditions in KSA, which in 

turn leads to violations of the rights of migrant workers when they arrive. This report also 

shows that human rights violations are very common in KSA and include withholding wages, 

restriction of the movement of workers and excessive work.   

Although the above studies have highlighted human rights issues relating to foreign workers, 

their scope is still limited by the fact that they focus on the situation of women domestic 

workers, returnee workers and foreign labours in general. Most of the studies focus on the 

abuse of labourers by their employer or kafeel. This is evident from the work of key non-

governmental organisations and human rights activists, who focus on the malpractices of 

unprincipled sponsors and call for the abolition of the sponsorship system. However, this is 

not to disparage these studies, which are certainly very respected and pioneering in the field 

of economic labour migration and human rights. 

This study is distinctive, because no previous research has adequately examined legal 

admission policies, specifically the structure of the regulatory framework, and the 

temporariness of the legal status of foreign labour and its negative impact on labourers’ 

rights. There is no other research work which takes an empirical approach to TFWs working 

in construction in KSA.  This subject requires a study that provides in-depth analysis of the 

impact of the current legislation and administrative measures on protecting the human rights 

of low-skilled TFWs in general and in the Saudi construction sector in particular. 
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Structure of the thesis  

Chapter 1 sets out the theoretical framework for the research used to address the issue of 

TFWs in the Saudi construction sector. The first section begins by discussing the theoretical 

perspectives on international labour migration, and it is argued that theories of international 

labour migration such as dual labour market theory and social network theory can provide 

suitable clarification of the employment situation in which most low-skilled TFWs find 

themselves in the Saudi construction industry. The second section takes a human rights-based 

approach as a framework for the recognition of foreign workers’ rights as determined by 

human rights standards. This section analyses the principle of the rights-based approach 

(RBA) to labour migration. The main objective is to analyse the principles of accountability 

and the roles of law, participation, empowerment, non-discrimination and human dignity in 

order to understand to what extent the rights-bearers (the Saudi authorities) protect, promote, 

and fulfil the rights of the rights-holders (the TFWs) during their employment in the country. 

Using the principles of the RBA allows us to analyse the impact of the labour admission 

practices and the structure of the regulatory framework, including the kafala system, on TFW 

rights in KSA.  

While a great part of the theoretical framework of this study is informed by the RBA, the 

study would be deficient if the concept of dignity of labour in the Islamic legal tradition were 

not taken into account. KSA is a Muslim country where, according to the Saudi constitution, 

all laws have to be in accordance with the Qur’an and Sunnah. Therefore, it is pertinent to 

explore the notion of labour rights within the Islamic legal tradition. This section examines 

the Islamic concepts of rights (haqq), dignity of labour, justice and fairness in the light of 

Qur’an verses and the Sunnah of the Prophet Mohammad. However, the discussions provided 

in this chapter are not intended to offer a thorough description of the themes; rather, they aim 

to serve as a theoretical basis for subsequent chapters. 

Chapter 2 explores first the relevant ILO Conventions and United Nations international 

human rights instruments, with a special focus on the International Convention on the 

Protection of the Rights of All Migrant Workers and Members of Their Families and the ILO 

Migration for Employment (Revised) Convention, 1949 (No. 97), the Migrant Workers’ 

(Supplementary Provisions) Convention, 1975 (No. 143) and two ILO recommendations for 

migrant workers.  
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In addition, the reports of the United Nations Special Rapporteur on the Human Rights of 

Migrant Workers are taken into consideration in the framework of temporary low-skilled 

foreign labourers. This chapter attempts to highlight the role of the International Organization 

for Migration and other non-governmental organisations in promoting the RBA to labour 

migration and protecting labour rights. The chapter also examines Islamic human rights 

instruments such as the Universal Islamic Declaration of Human Rights, the Cairo 

Declaration of Human Rights in Islam and the Arab Charter on Human Rights adopted by the 

two regional organisations, the Organization of Islamic Cooperation and the League of Arab 

States. The objective of this chapter is to illustrate how international and regional human 

rights conventions and standards can guide states’ policies and regulations to achieve better 

practices regarding the protection of migrant workers. 

Chapter 3 discusses the relationship between Saudi legislation on human rights and various 

international human rights conventions.  The aim of this chapter is to examine the application 

of international human rights conventions in Saudi legislation where Sharia is the main 

source of law, and to explore KSA’s position on reservations and ratifications generally and 

in the context of migrant workers’ rights. Therefore, it is important to identify the main 

obstacles leading KSA to not ratify conventions. 

This study argues that KSA, as a member of the international community, has a legal 

obligation to adhere to and maintain international human rights standards and harmonise its 

domestic law to provide protection to TFWs. This chapter examines the significance of non-

discrimination provisions in the International Convention on the Elimination of All Forms of 

Racial Discrimination, as KSA became a party to this convention to advance TFW protection 

in the country. This chapter also examines the efforts made to address the issue of TFWs by 

analysing the national report for universal periodic review submitted by KSA. Finally, the 

chapter examines the role of national human rights organisations in KSA in implementing 

and promoting human rights in the country and explores the significant efforts made by these 

organisations to implement and protect the rights of TFWs.  

Chapter 4 addresses the institutional structure for managing TFWs and the overlapping 

jurisdictions and policies administering them in greater depth, in order to understand the 

situation of low-skilled TFWs in the Saudi construction sector. Examining the policies of 

labour recruitment is essential in order to highlight the role of formal recruitment channels in 

protecting workers’ rights and to distinguish them from informal channels. This chapter 
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highlights the role of labour-sending countries and the negotiation of labour agreements 

concerning recruitment between KSA and those countries. The chapter examines issues 

related to human rights created by the admission of low-skilled TFWs. Although KSA has 

still not adopted any key human rights conventions related to labour migration, this study 

uses the international norms, standards and principles that underpin the RBA to labour 

migration as tools to evaluate domestic laws and policies that may affect TFW rights. This 

analysis explores the extent to which the Saudi labour market and economic interests are in 

line with the objectives of international standards of protection for TFW rights. 

Chapter 5 examines the framework governing the legal status of low-skilled TFWs in the 

Saudi labour market. The first section examines labour and employment law in relation to 

employment of TFWs, health and safety issues and the dangers of the construction sector. 

The second section gives a general overview of the sponsorship, or kafala, system.  The need 

to recruit low-skilled TFWs to fill gaps in the workforce has led to a split labour market that 

is blatantly segmented in terms of Saudi and non-Saudi workers, which has caused a debate 

over working conditions and practices that violate the TFWs’ rights. Since the Saudi 

Government is still developing policies under its various authorities to regulate the 

employment of TFWs, especially low-skilled workers, it is essential to examine the impact of 

these policies on TFW rights and their legal status in the country.  

Thus, this chapter also evaluates the sponsorship system in light of international law and 

examines the Saudi kafala system and its commitment to its international obligations. A 

number of issues related to such a system are examined, such as forced labour practices and 

human trafficking. This research identifies four major potential obstacles, which include 

political, security- related, social and economic obstacles, that collectively prevent TFWs 

from being treated in the same way as Saudi workers. These obstacles also potentially 

prevent the promotion and protection of human rights in the country.  

Chapter 6 provides an insight into the legal protection of foreign employees within the legal 

system in KSA. Due to the absence of a labour court in the existing judicial structure, this 

study traces back the impact of modernist (legal professionals) and traditionalist (religious 

scholars) approaches to the legislative process and the judicial system, and their approaches 

to enacted law such as the Saudi labour law (SLL). The negative traditionalist approach to the 

SLL and other rules and regulations related to the settlement of labour disputes has caused 

the government to transfer such cases to administrative committees under the executive 
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authority of the Ministry of Labour, which are not recognised by the Basic Law as a part of 

judicial authority.  Such committees have quasi-judicial functions and make decisions with 

legal implications, and thus this study identifies several important legal deficiencies of these 

committees that could have an impact on the settlement of labour disputes. Despite a number 

of regulations and laws governing employment relationships and protecting TFWs, many 

human rights violations that TFWs experience in the Saudi construction sector are 

interrelated with employment contract and residency regulations in a way that the existing 

legal structure fails to sufficiently address. In this regard, this chapter highlights the key 

labour cases related to residency regulations (e.g. confiscating labour passports, runaway 

huroob workers’ cases and transferring the kafala) in order to review the jurisdiction of the 

commissions. Finally, this chapter provides a suggestion to resolve and override the outcomes 

of these different approaches, in order to eliminate the confusion in the Saudi legal system. 

Chapter 7 discusses using grounded theory methodology for conducting empirical data 

collection. For empirical purposes, field research was conducted in two cities, Riyadh and 

Makkah. The data was collected using a semi-structured interviewing technique. This method 

is one of the key tools of qualitative research. Conducting individual interviews with 

participants (governmental and non-governmental bodies, employers and foreign labourers) 

provides an opportunity to get to know the views of insiders concerning the current situation 

in the Saudi private labour market.  

Chapter 8 analyses the data from the field and explores the experiences of respondents 

regarding the issues of low-skilled TFWs in the construction sector.  

Finally, the researcher concludes the thesis, taking into consideration the findings based on 

the arguments in the previous chapters and suggesting a way forward by considering legal 

and administrative strategies that provide an effective protection mechanism and improve the 

situation of TFWs in the Saudi construction sector. Recommendations are put forward for 

further research.  
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Chapter 1: The Theoretical Foundations Relating to the Situation of TFWs 

in the Saudi Construction Sector  

Introduction  

This chapter sets out the theoretical framework that this research uses to address the issue of 

TFWs in the Saudi construction sector (hereinafter referred to as SCS). The theoretical 

framework presented in this chapter is divided into three sections. The first discusses 

international migration theories. Dual labour market and social network theories are used to 

assess the Saudi labour market with particular reference to the employment of TFWs in the 

construction sector. Social network theory is used to understand the formal and informal 

recruitment procedures used to secure employment and the impact of the recruitment process 

on the rights of TFWs in pre- and post-labour migration.  

The second section takes a human rights-based approach as a framework for the recognition 

of TFW rights. This section analyses the key principles of the rights-based approach 

(hereinafter referred to as RBA) to labour migration, which includes accountability and the 

rule of law, participation and empowerment, and equality and non-discrimination, in order to 

understand the extent to which the Saudi authorities (the rights-bearers) protect, promote and 

fulfil the rights of TFWs (the rights-holders) during their employment in the country. Using 

the RBA to examine TFW rights in KSA helps to analyse the impact of legal admission 

policies and Saudi labour laws.  

While a major part of the theoretical framework of this study is informed by the RBA, the 

study would be deficient if Islamic perspectives on labour rights were not taken into account. 

The final section analyses TFW rights in the light of Islamic principles of the dignity of 

labour. Using the primary sources of Islamic law, i.e. the Qur’an and the Sunnah of the 

Prophet Mohammad, it is argued that under the Islamic legal tradition there is legal and moral 

accountability of the state as well as individual employers to safeguard and ensure the socio-

economic well-being of the labour force.  
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1.1 Theoretical perspectives on international labour migration 

During the past four decades, international labour migration from developing countries to the 

developed countries in the West and oil-rich countries in the Middle East has increased 

dramatically. International labour migration is a multidimensional phenomenon that has been 

viewed from various perspectives.
1
 Castles and Miller state that the earliest approaches to 

migration focused on the ‘push–pull’ factors, with the ‘push’ factors being those that forced 

people to leave their countries of origin, and the ‘pull’ factors being those that attracted them 

to other destinations.
2
 Push factors include poor living conditions, economic and political 

instability, and unemployment in the country of origin, while the pull factors include better 

job prospects and improved standards of living in the country of destination.
3
  

Massey et al. claim that migration takes place because of a combination of push and pull 

factors.
4
 They consider push–pull factors to have always been a part of migration, and the 

reasons for it to be mainly economic.
5
 This approach basically works on the parameters of 

achieving economic equilibrium through the movement of labour forces from one geographic 

location to another, and vice versa.
6
 However, the push–pull models of economists may help 

elucidate the direction that people migrate in, but they do not explain the causes or timings of 

these migrations.
7
 Neo-classical economic theory is one of the oldest migration theories, 

stating that wage differences between regions is the main reason for labour migration. Such 

differences are due to geographic variances in labour demand and supply, although other 

factors might play an important role as well, e.g. labour productivity, or the degree of 

organisation of workers. Applying neo-classical economics to international migration implies 
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that countries with a shortage of labour relative to capital have a high equilibrium wage, 

whereas countries with a relatively high labour supply have a low equilibrium wage.
8
 

Neo-classical economic theory is limited in its approach as it fails to take into account other 

factors that play a significant role in international labour migration.
9
 Bakewell suggests that 

there is no single theory that can be applied to all aspects of migration, and that different 

theories need to be used in order to understand the various issues of migration, depending on 

the contexts in which they arise.
10

  

Ghosh argues that international migrations are largely equated with labour, and therefore 

existing migration theories seek to explain labour movement.
11

 However, while it is true that 

wage factors and push-pull factors are important in migration, they are not the only reasons 

for international population flows. Cohen establishes various contrasts that exist in the area of 

international migration: “a) forced versus free migration; b) settler versus labour migration; c) 

temporary versus permanent migration d) illegal versus legal migration”.
12

 Borjas is of the 

view that much of the recent research into the economics of migration is based on the fact 

that there is a market available for potential immigrants across the world, depending upon 

where they choose to go to.
13

  

Massey et al. differentiate theoretical approaches to international migration on the basis of the 

inception and perpetuation of international migration.
14

 International migration theories that 

explain the inception of migration can be characterised into four types of economic models: 

neo-classical macro-economic theory, neo-classical micro-economic theory, the dual labour 

theory and the new economics of migration, as well as one political model which is known as 

the world systems theory.
15

 International migration theories that deal with the perpetuation of 

international movement can also be characterised into four types: network theory, 
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institutional theory, cumulative causation and migration systems theory.
16

 Massey et al. 

consider that there is no single coherent and comprehensive theory of international migration. 

There is a fragmented set of theories that have evolved mainly in isolation from each other.
17

 

Castles et al. mention that research into migration is interdisciplinary, since sociology, 

political science, history, economics, geography, demography, psychology, cultural studies 

and law are all relevant, but look at different aspects of population mobility, and a full 

understanding of this trend requires contributions from all these fields. A comprehensive 

theory can only be developed from a number of models, perspectives and platforms.
18

 While 

there is a wide range of international migration theories, for the purposes of this thesis, 

examining economic migrant theories is limited to the dual/segmented labour market theory 

and the social network theory. This is because the decisions of TFWs to move to KSA for 

work is linked to economic, social and sometimes religious factors, which is consistent with 

most international migration theories such as dual labour market theory and social network 

theory. Dual labour market theory explains the segmentation of the SLM in the primary 

(state) and secondary (private) sectors; the employment of TFWs in the latter is frequently 

linked to issues of human rights associated with unequal opportunities and treatment, which 

are institutionalised in stricter residency laws and labour policies. Social network theory 

explores the role of social networks in securing jobs in advance in KSA, whether through 

formal or informal recruitment procedures. This theory helps identify the impact of the 

migratory process on the rights of TFWs after their arrival in KSA.  

Dual labour market theory, also known as the segmented labour market theory, provides that 

international labour migration stems from more-developed countries’ demand for immigrant 

labour, usually from less-developed countries.
19

 This theory, developed in the early 1970s, 

seeks to clarify the initiation of migration by placing emphasis on the economics of receiving 

countries. Michael Piore is often regarded as the most enthusiastic promoter of the theory. 

This theory underplays the push factors prevalent in the home countries and highlights the 

pull factors present in the target countries as the major determinants of migration.
20

 Arango 

argues that, in advanced economic societies, there is a continuing demand for migrant labour 
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because local workers in these societies do not want to perform low-skilled jobs, creating a 

gap to be filled by migrant workers.
21

  

Piore and Doeringer maintain that the merit of dual labour market theory lies in the fact that it 

seeks to provide a technical answer for the reasons behind labour migration.
22

 According to 

this theory, there are two sectors in the labour market. There is a primary sector that consists 

of jobs with high wages, good working environments, stable employment, rewards for 

education and job experience, and opportunities for advancement. Conversely, there is the 

secondary sector, which has low wages, poor working conditions, unstable work, no rewards 

for education or job experience and no opportunities for advancement. Secondary sector jobs 

are often known as ‘3D jobs’ – difficult, dangerous and dirty.
23

  

In light of this, Piore provides three potential reasons for the demand for a foreign labour 

force in advanced industrial countries: i) labour force shortages, ii) the need to fill the lowest 

posts in the occupational hierarchy and iii) labour shortages within the secondary sector of a 

dual labour market.
24

 These reasons show that shortages of low-skilled labour within the 

secondary sector compel employers to recruit foreign workers. The significance of dual 

labour market theory does not lie in providing a general elucidation of the causes of 

international migration.
25

 Rather, it consists of focusing on an essential aspect of international 

labour migration, namely, the structural demand for cheap temporary migrant workers. This 

is inherent in the structure of the Saudi economy and labour market. Moreover, it gives 

substantial justification for such a demand for recruiting cheap and flexible foreign labour in 

secondary labour markets, which helps us develop a better understanding of the current 

situation of temporary foreign ‘low-skilled’ workers in the SCS.
26

 

Saudi Arabia’s economy is reliant on labour-intensive sectors such as construction, for which 

it needs to recruit migrant workers.
27

 These migrant workers have traditionally come from 
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South and South East Asia, but now also from North and East Africa. This migration is 

mainly temporary, and most are unskilled men looking for low-skilled jobs. The trend in 

these countries is mainly for construction and similar industries, and these workers accept 

low wages. Despite nationalisation policies, the number of TFWs in the workforce is still 

high.
28

 According to the General Authority for Statistics (hereinafter GAS), non-Saudi 

nationals accounted for approximately 31% of the population in Saudi Arabia in 2015. The 

reliance on TFWs has, however, come at the cost of a highly segmented labour market.
29

 

According to the Ministry of Labour’s Annual Statistics, Saudi nationals constituted just 29% 

of total private-sector employment in 2013 and 2014.
30

 This means that TFWs have filled in 

the gaps that existed in the labour force.
31

 Saudi nationals therefore do not take up these jobs 

as these are considered to be low status and the wages paid in the construction sector are also 

low compared to those in other employment sectors. This results in a labour force shortage in 

the construction sector, forcing employers and companies to recruit foreign workers who are 

willing to accept these low-skilled jobs.
32

 

Arango asserts that recruitment was a vital mechanism of immigration in advanced economic 

societies such as North America and Western Europe in the third quarter of the last century.
33

 

Today, recruitment is still a common practice, particularly in the Arabian Gulf and other 

Asia-Pacific regions such as Malaysia and Singapore.
34

 It could be said that dual labour 

market theory provides a basis for understanding the reasons behind the recruitment of 

foreign workers and unstable employment practices in KSA. Thus, to analyse the issues 

associated with the recruitment of TFWs in KSA, the ‘social network’, or ‘migration 

network’, theory is used in this research study.
35

 Migration network theory has been 

extensively accepted in migration studies since the 1980s. This theory focuses on the 

collective agency of migrants and communities during the processes of migration.
36

 

According to Massey et al., “migrant networks are sets of interpersonal ties that connect 
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migrants, former migrants, and non-migrants in countries of origin and destination through 

ties of kinship, friendship, and shared community origin”.
37

 These networks in international 

migration play an important role in creating employment opportunities for foreign migrant 

workers.
38

  

Portes argues that a contemporary migration theory is required in order to explain the central 

forces driving the processes of migration, and that it is necessary to identify how social 

networks, community expectations and household strategies alter structural determinants.
39

 

This approach views migration as a form of social capital that facilitates access to other 

aspects of economic importance, such as a salary or improved employment opportunities.
40

 

However, it has been recognised that network theory does not take into account what 

instigates the migration, but rather focuses on how the migration flow is extended.
41

 

 

Boyed considers migration as a process of developing links between the country of origin and 

the desired destination. Migration networks represent one such link in the migration system, 

connecting migrants and non-migrants “across time and space”.
42

 Hence, connections with 

earlier migrants may provide potential migrants with specific knowledge, facilitating access 

to information about procedures, employment opportunities, financial assistance and 

appropriate accommodation.
43

 Thus, potential migrants are capable of taking advantage of 

social networks and ethnic communities within the destination country. In the case of labour-

receiving countries such as KSA, social networks embody both the formal and the informal 

procedures for how foreign workers plan ways of funding their travel and securing a job and 

accommodation prior to joining the workforce in KSA. As a result, individual relationships 

play a key role in increasing and promoting international labour migration.
44
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Among the South and South East Asian labour-supplying countries, immigration for 

employment is subject to little institutional control and is prearranged mostly on the basis of 

relationships or family networks through recruiting agencies.
45

 Informal social channels play 

a crucial role in the recruitment process between labour-sending countries and KSA. The 

common practice of recruitment takes place via recruitment agencies as well as migrant 

networks. TFWs in KSA are employed on temporary labour contracts, with many of them 

seeking work visas from kafeel, or sponsor-employers, through their personal networks. 

Work visas may be arranged through a migrant broker in KSA in order to allow potential 

foreign workers in labour-sending countries to work there, thereby avoiding local recruitment 

agencies. Once a migrant broker finds a job and has obtained a work visa for a friend or 

relative, they notify the prospective foreign worker in his or her home country and request his 

or her arrival within a specified time frame.
46

 Shah and Menon argue that social networks and 

personal networks also play a critical role in assisting TFWs to secure employment in KSA in 

advance.
47

 Hence, social network theory is relevant in the context of KSA as social networks 

play a significant role in assisting foreign migrant workers to find jobs. Since policies 

towards low-skilled and unskilled migrants are restrictive in KSA, social relationships 

constitute the most effective way to achieve successful and mutually beneficial recruitment.
48

 

The relationship between the potential migrant and employer (sometimes a contractor), when 

established through an intermediary (recruitment agency or broker) known by both, not only 

helps the potential migrant with information about employment opportunities, but may also 

satisfy the employer that the migrant is suitable for the job.
49
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1.2 Human rights-based approach  

1.2.1 The foundations of rights 

The concept of rights often involves legal and moral debates to ensure fundamental well-

being and dignity.
50

 Many philosophers make a distinction between moral rights and legal 

rights. According to Cranston, legal rights are normally restricted to a specific jurisdiction or 

legal system, but moral rights are universal entitlements.
51

 The difference between moral and 

legal human rights is intimately connected to the vagueness intrinsic to these rights, which 

could indicate that a certain amount of osmosis has occurred between moral and legal rights 

over time.
52

 The fact that not every moral right becomes a legal right signifies that the public 

has already made a decision as to which rights need to become a part of the legal sphere in 

order to guarantee a suitable degree of protection and independence to the rights-bearers, and 

hence the selected rights are viewed as most essential.
53

 

Legal scholars and philosophers generally differentiate between various kinds of rights. 

Hohfeld presumes that rights consist of four notions: liberty, claim, immunity and power.
54

 

They are all rights, even though they are of different types. He suggests that a distinction 

should be made between a right to our own actions and a legal right to somebody else’s 

actions. He calls the first a ‘privilege’ and the second a ‘claim-right’ or a ‘right in the strict 

sense’. In contemporary language, there is a tendency to favour the terms ‘liberty’ and 

‘claim’.
55

 Orend points out that “a Hohfeldian liberty right is quite different from a claim-

right. Whereas a claim-right imposes correlative duties, a liberty-right is, so to speak, duty 

free”.
56

 Other terminology has been employed to create similar distinctions, for instance 
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negative and positive rights. Negative rights are principle or ‘first-generation rights’, which 

often include the notion that one is entitled to not be mistreated by a state or individuals.
57

  

A common illustration would be the view that states must not deny anyone ‘due process of 

law’ and must grant equality to their people.
58

 On the other hand, possessing a negative right 

to something implies that the individual has the right not to be interrupted or restricted in 

carrying out the privileges linked to that right.
59

 Political and civil rights (e.g. the right to 

freedom of speech and association and freedom from torture), along with the right to 

property, are deemed to be negative rights. In contrast, a positive right (or ‘second-generation 

right’) is one that states or people are obliged to adhere to.
60

 Positive rights, which include 

socio-economic rights (e.g. the right to employment, health care and education), are 

addressed as rights which are recognised only via a positive act from the state as well as the 

community.
61

 These rights are incorporated in the United Nations International Bill of 

Rights.
62

 

In relation to the employment realm, there are rights and duties or contractual rights between 

specific persons. Contracts or legal agreements offer people reciprocally binding duties 

according to a legal system with outlined terms and conditions.
63

 Weiss stresses that contracts 

and agreements between contractual parties should also apply the following moral principles: 

(1) the agreement must not make the parties be dishonest or immoral; (2) all parties ought to 

openly and with no force enter into the contractual arrangement; (3) a person should not 

misrepresent or misunderstand information from the contract; and (4) both parties must have 

a full understanding of the type of contract and its particular conditions prior to being bound 

by it.
64

 

Given the broadly recognised inspiration of rights, one may conclude that contemporary 

civilisation interprets human rights protection from natural rights to positive rights, and that 
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the responsibility for the protection and promotion of the human rights of people (whether 

citizen or non-citizen) lies with the state in which they live. Therefore, the state’s 

responsibility to uphold human rights is an integral and inseparable part of its duty to 

safeguard human rights inspired by the dichotomy between passive rights and positive 

rights.
65

 

For the purpose of this study, the above analysis has a significant connection to how the 

human rights-based approach (applied in this thesis) fits into the discourse of protection of 

workers by concentrating on government obligations and legal frameworks in order to apply 

further developments of policies and legal protections of historically excluded groups, such 

as low-skilled TFWs in KSA. 

1.3. The rights-based approach to TFW 

The RBA attempts to apply the laws and principles outlined by human rights instruments as a 

framework to fill the gap between human rights in theory and practical action. Donald asserts 

that “there is no single definition of the human rights-based approach”.
66

 Nevertheless, it is 

essential to understand that the idea of the RBA is somewhat specific and grounded in the 

human rights commitments stipulated by international conventions and established bodies.
67

 

According to Robinson, “A rights-based approach is a conceptual framework for the process 

of human development that is normatively based on international human rights standards and 

operationally directed at protecting and promoting human rights. The rights-based approach 

integrates the norms, standards and principles of the international human rights system into 

plans, policies and processes of development.”
68

  

Gabel points out that the RBA does not suggest a unique human rights protection agenda; 

instead, it examines procedures and policies based on criteria laid out in the human rights 

laws and instruments adopted by a state.
69

 Globally, there is a growing effort to stress the 

RBA in foreign workers’ rights issues. The RBA to labour migration places the individual 

who migrated from his or her country at the heart of migration management and related 
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policies and creates a specific focus on the situation of a disadvantaged and marginalised 

category, especially those who are low-skilled workers. Since this approach is normatively 

grounded in human rights law and international labour standards, the state has obligations 

established by international law to endorse and protect the human rights of foreign workers in 

the country of employment.
70

 Oberoi affirms that the RBA is a predominant and valuable tool 

for ‘migration policy-makers’ because it puts a particular emphasis on disempowerment and 

marginalisation. The RBA makes a special effort to reach the most excluded and 

marginalised populations.
71

  

The RBA is centred on the conviction that “every human being, by virtue of being human, is 

a holder of rights. The rights-based approach involves not charity or simple economic 

development, but a process of enabling and empowering those not enjoying their economic, 

social and cultural rights to claim their rights”.
72

 Several international and regional human 

rights conventions, including the International Convention on the Protection of the Rights of 

All Migrant Workers and Members of Their Families (hereinafter referred to as ICMW) are 

reflective of the RBA to labour migration. According to Ruhs, the crucial aspect of a rights-

based approach is that it contains “the observance of international human rights norms, 

including equality and non-discrimination, standard setting and accountability, the 

recognition of migrants as subjects and holders of rights, the participation of communities 

and the integration of a gender, children’s rights and ethnic perspective”.
73

 

The RBA endorses the accountability of institutions for ensuring protection of the rights of all 

vulnerable individuals, thus keeping power-holders and institutions accountable for their 

obligations to groups and individuals with less power. This often makes the RBA divergent 

from ‘needs-based’ approaches, which create dependency on development organisations. The 

RBA instead promotes and employs participation and empowerment to recognise human 
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rights infractions and abuse.
74

 De Gaay Fortman summarises several essential factors with 

regard to changes resulting from shifting to a RBA: 

“Firstly, that struggle is deepened because it is now placed in a normative, ethical 

setting: it is no longer a matter of just economic interests but of right. Secondly, that 

struggle is widened to involve the whole community in which the community live: 

public justice is at stake. Thirdly that struggle is lifted up to the global level: 

realization of those rights is a universal responsibility.”
75

  

The principles of human rights indicate the direction that should be employed throughout all 

phases of intervention and assistance, “including assessment and analysis, programme 

planning and design (such as setting goals, objectives, and strategies), and implementation, 

monitoring and evaluation”.
76

 The goal of the RBA is to create dynamic involvement in the 

social and political processes of human rights, which demands an interdisciplinary viewpoint 

to reinterpret and extend the concept of the main principles of human rights, i.e. “universality, 

indivisibility and interdependence, equality and non-discrimination”, as established by 

international human rights protocols.
77

 

When UN Secretary-General Kofi Annan
78

 stressed that the protection and promotion of 

human rights principles, including political, economic, civil, cultural and social rights, are 

considered essential for dignifying life, he reiterated the principles of “indivisibility, 

interrelatedness and interdependence”. The principle of universality is the idea that everyone 

is equally entitled to human rights, as stated in Article 1 of the Universal Declaration of 

Human Rights (hereinafter referred to as UDHR): “all human beings are born free and equal 
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in dignity and rights”.
79

 The principle of indivisibility is that “no human right is inherently 

inferior to any other”. Social, cultural and economic rights need to be recognised and 

protected on equal grounds with political and civil rights.
80

 These principles have already 

been affirmed in international instruments and conventions.
81

  

Gready points out that RBAs may be applied to the law either directly or indirectly, and this 

is usually based on whether RBAs are utilised with the aim of informing “the outcomes or the 

processes”. RBAs recognise legal criteria (i.e. human rights are respected, protected and 

fulfilled) for legal enforcement and the monitoring of outcomes.
82

  

However, the political and social processes linked with labour migration represent obstacles 

to human rights because there are issues of cultural differences as well as differences in 

socio-economic backgrounds between national and foreign workers. Arowolo highlights 

several basic questions with regard to the RBA to examining population movement. He 

argues that these queries about the country of destination need to be directed to the migrants 

themselves. Arowolo suggests that these queries could be relevant research:
83

 

 Do migrant workers possess a right?  

 If so, what is the best way to claim the right? 

 Who guarantees that migrants have rights? 

 Are there capacity gaps at the national, community and regional levels 

in attaining such rights? 

 What is the obligation of the migrants in order to obtain social services 

(education, employment, health, etc.) in the country of employment? 

 

In the case of temporary foreign ‘low-skilled’ workers in Saudi Arabia, they are commonly at 

greater risk of human rights violations. However, RBAs can offer adaptable and inventive 
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approaches to guaranteeing their human rights, regardless of the difficulties of the issues 

related to foreign workers.
84

 Kapoor states that the “RBA aims at the process which expands 

the capabilities or freedoms of the individuals to improve their well-being and to realise what 

they value. This is characterised by adherence to principles derived from the texts of 

international human rights instruments.”
85

 The RBA to labour migration can serve as a model 

for national migration policies and employment guidelines to enforce the rights of foreign 

workers in Saudi Arabia.
86

 This approach to labour migration is expected to provide for the 

treatment of foreign workers, especially low-skilled workers, as human beings, which should 

top the agenda of all dialogue on labour migration.
87

 Therefore, this study analyses the basic 

principles of accountability within the rule of law, with non-discrimination, participation, 

empowerment and the inherent and inalienable dignity of humans serving as the theoretical 

bases. 

1.3.1 Accountability and Rule of law 

The RBA emphasises the value of accountability to disadvantaged groups in the host 

society.
88 

Berthold argues that the significance of the RBA is the emphasis on the 

accountability of law-makers as well as other actors whose actions may affect individual 

rights.
89

 The accountability approach determines a rights–duty correspondence through the 

provision of corrective or remedial measures; these measures might be applied by regulations 

where feasible, while others may be applied through suitable monitoring systems.
90
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Rights are worthless when there is a lack of corresponding obligations towards ‘duty-

bearers’, from whom rights are often claimed.
91

 This accountability approach suggests that 

“rights imply duties, and duties demand accountability”.
92

 Gready affirms that “without 

accountability (remedies, redress), human rights mean nothing”.
93

 Therefore, the principle of 

accountability supports a process of developing efficient and suitable redress mechanisms. 

This principle indicates the responsibilities of the state to enhance commitment to human 

rights by advocating human rights monitoring, improving access to information and justice 

and addressing dispute resolution mechanisms.
94

 

 

  

Figure 1: RBA and the relationship between duty-bearers and rights-holders.
95

 
                            *This list of possible violators is identified in the first section of this chapter. 

                             Source: Theis.
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With regard to migrant worker exploitation, the above illustration reveals that states (as duty-

bearers) have two kinds of responsibilities to safeguard rights-holders (foreign workers) from 

employment exploitation (including dangerous work conditions, non-payment and long 

working hours). The first obligation is a duty ‘to protect, promote and fulfil’ the rights of 

foreign workers. These rights could embody a broad range of potential political and civil 

rights, together with social and economic rights. The second responsibility is to refrain from 

rights violations. Hence, in the event that foreign workers’ rights are violated, the duty-

bearers are accountable.  

As seen in the analysis above, this approach emphasises the empowerment of rights-holders 

(foreign workers)
97

 and the accountability of duty-bearers (state authorities). It assumes the 

accountability of duty-bearers to rights-holders, as well as rights-holders having acceptable 

remedies in case of mistreatment or abuse of their rights.
98

 

1.3.2 Equality and non-discrimination 

The principles of non-discrimination and equality are central principles of the RBA. These 

principles play a significant role in challenging injustice and advancing the growth of 

concepts of equality of treatment, equal protection before the law and equality of opportunity 

in the country of employment. The Charter of the United Nations (hereinafter the UN 

Charter) reaffirms a faith “in fundamental human rights, in the dignity and worth of the 

human person”,
99

 and engages in “promoting and encouraging respect for human rights and 

for fundamental freedoms for all without distinction as to race, sex, language, or religion”.
100

 

These commitments are repeated in the preamble to the UDHR
101

 and are bolstered in the 

first two articles, which declare: “All human beings are born free and equal in dignity and 

rights”,
102

 and “everyone is entitled to all the rights and freedoms set forth in this declaration, 
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without distinction of any kind, such as race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other status”.
103

 

These commitments are contained in the principles of non-discrimination and equal rights.
104

 

Article 7 of the UDHR stipulates: “All are equal before the law and are entitled without any 

discrimination to equal protection of the law. All are entitled to equal protection against any 

discrimination in violation of this Declaration and against any incitement to such 

discrimination.”
105

 This article, then, offers equal safeguards to both citizens and foreign 

nationals. The right to non-discrimination is strictly linked to the principle of equality; that is, 

equality is the objective of the principle of non-discrimination.
106

 Furthermore, the ICMW, as 

a specialised convention concerning migrant workers and their families, denies any 

discrimination against migrant workers based on their race, language, nationality or legal 

status as foreigners in the country of employment.
107

 Moreover, the International Convention 

on the Elimination of All Forms of Racial Discrimination (hereinafter referred to as 

ICERD)
108

 covers the rights of all individuals to enjoy all human rights without 

discrimination “based on race, colour, descent, or national or ethnic origin”.
109

 

Heymann et al. argue that the principle of non-discrimination under a RBA is directed 

towards the most vulnerable people in society, such as foreign workers.
110

 The RBA can be 

applied to assess all policies, measures or legislation (employment regulation or migration 

laws) that focus on the presence of foreign workers in the country of employment (who are 

usually disadvantaged by the host country) where their existence in the country is restricted 

by strict laws and regulations. In relation to employment, the principle of non-discrimination 

includes both indirect and direct discrimination. It includes behaviour that is purposefully 

discriminatory (purposeful acts) and behaviour that has the effect of discriminating against 
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workers (the discriminatory effects of policies).
111

 According to this principle, all migrant 

workers are equal human beings and hence migrant workers are entitled to the right to be 

protected from abuse without any kind of discrimination.
112

 

1.3.3 Principle of participation and empowerment 

The RBA has another goal: altering power relationships that act as barriers to improving the 

ability of both duty-bearers and rights-holders to understand human rights. In this particular 

approach, the right to participation is very important because it leads to recognition of other 

rights, i.e. the right to participate effectively is the right to claim other rights.
113

 Participation 

rights are closely based on the general standards of human rights. The International Bill of 

Rights ensures the right to engage in government and public matters and to have admission to 

all public service.
114

 Thus, the principle of participation confirms that “every person and all 

peoples are entitled to active, free, and meaningful participation in, contribution to, and 

enjoyment of civil, economic, social, cultural and political development in which human 

rights and fundamental freedoms can be realized”.
115

 

The principle of participation claims that rights-holders should be meaningfully and 

positively associated with programmes targeted at satisfying rights. This approach recognises 

individuals as active agents with needs to be met, instead of objects. Apodaca affirms that 

“the human rights framework places individual agency and participation within a context of 

state responsibility for realizing the rights”.
116

 The right to participation is globally and 

regionally acknowledged as a human right. Migrant workers need to have the right to voice 

their opinion regarding employment matters (which include employment abuse, poor living 

and work situations and social protection). Migrant workers are deemed to have separate 
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needs. They need to have a voice on issues that affect their daily lives, for example problems 

relating to migration, integration, employment and combating xenophobia.
117

 

Miller is of the view that the most recent participation work has centred on empowering 

groups and communities to review their reality and also to determine and undertake strategies 

to tackle local challenges. Thus, recognising the issues of migrant workers and asking exactly 

what they themselves think about employment exploitation is a crucial facet of this principle 

which represents a substantial recognition of the need to give foreign workers a chance to 

speak about their own personal lives.
118

 

In relation to empowerment, Elangwe affirms that the RBA is focused on “empowering 

people to take their own decisions, rather than being the passive object of choices made on 

their own behalf”.
119

 In this way, it seeks to assist and empower communities and people to 

claim their rights.
120

 Empowerment is the procedure through which people are able to claim 

and utilise their human rights. This principle empowers individuals to claim their rights 

instead of merely waiting for policies, regulations or the provision of services. It needs to be 

centred on developing the capabilities of people and societies, especially marginalised groups 

such as low-skilled TFWs. The aim is to provide individuals with the power and ability to 

improve their own lives, enhance their own communities and control their own destinies.
121

 

1.3.4 Principle of inherent and inalienable human dignity  

The concept of human dignity is another central principle of the RBA. Human dignity is one 

of the key theoretical bases of human rights.
122

 It stresses that human rights derive from a 

“common humanity” as well as the “inherent dignity of each human person”, rather than from 
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the fact of being a national of any specific country.
123

 It signifies the absolute and inherent 

worth that individuals have because they are human beings rather than because of any 

societal position or specific properties they hold.
124

 In its preamble, the UN Charter states that 

the “recognition of the inherent dignity and of the equal and inalienable rights of all members 

of the human family is the foundation of freedom, justice”.
125

 The UN Charter reaffirms 

“faith in fundamental human rights, in the dignity and worth of the human person”.
126

 This is 

also expressly acknowledged in the UDHR
127

 and in core international human rights 

conventions. The UDHR mentions “the recognition of the inherent dignity and the equal and 

inalienable rights of all members of the human family,”
128

 and claims that “all human beings 

are born free and equal in dignity and rights”.
129

 Berthold argues that respect for human rights 

and dignity establishes the basis for all those political, economic, civil and social objectives 

that aim to create particular criteria of well-being for all individuals. The RBA endeavours to 

eliminate the charity aspect by recognising that individuals are not merely receivers, but 

active rights-holders.
130

  

By referring to the international agreements,
131

 the ICMW calls on source and destination 

states to promote the dignity of migrant workers. Certain articles in key international human 

rights conventions further strengthen the view that human rights reflect and aim to enhance 

people’s inherent and inalienable human dignity. For example, the right to work is an 

individual and also a collective right that ensures the chance to perform dignified work in 

healthy and safe situations with a reasonable salary that can provide a fair sustenance that 

guarantees an existence and values human dignity, regardless of legal status.
132

 These legal 

instruments not only reaffirm faith in the dignity and value of the human individual, but also 
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demonstrate that human rights are inherent and inalienable.
133

 This principle, therefore, is 

focused on a dignified remedy for all people, and discourages the idea of charity because of 

the indignity this could create for vulnerable or marginalised categories of people. It also 

promotes an atmosphere in which individuals can get food and housing through dignified 

work.
134

  

According to all the principles discussed above, human rights apply everywhere and to 

everyone (including migrants), and they cannot be rejected or abandoned voluntarily. There is 

no hierarchy of rights, and some kinds of rights cannot be split from others. It is additionally 

asserted that the rights of workers need to be identified not simply as a tool that can be used 

within the legal system, but because adding a more humanised view of work stresses the 

inherent value and dignity of labour.
135

 

1.4 Islamic perspectives on human rights  

While a large part of the theoretical framework of this study is informed by the RBA, the 

study would be deficient if the concept of dignity of labour in the Islamic legal tradition were 

not taken into account. Saudi Arabia is a Muslim country where according to the Saudi 

Constitution all laws have to be in accordance with the Qur’an and the Sunnah,
136

 and 

therefore it is pertinent to explore the notion of labour rights within the Islamic legal 

tradition. This section examines the Islamic concepts of rights (haqq), dignity of labour, 

justice and fairness in the light of Qur’an verses and the Sunnah of the Prophet Mohammad. 

The mutually agreed-upon term for human rights in Islamic legal scriptures is the word 

‘haqq’ which means right, truth and reality. The plural form of this word is ‘huquq’. Saeed is 

of the view that haqq has several meanings, depending on the context in which it is applied, 

for instance ‘right’, ‘claim’, ‘truth’ and ‘duty’ are commonly implied by the Arabic term 

haqq. The literal meaning can also be a well-established ‘fact’, ‘truth’, ‘justice’ or ‘reality’. 
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Haqq is mentioned in the Qur’an with the meaning ‘justice’, ‘right’, ‘truth’ and ‘certainty’.
137

 

Similarly, haqq is at times used to encourage a specific course of behaviour.  

The concept of rights is fully embraced by two primary sources of the Islamic tradition and 

by Muslim scholars.
138

 Islam divides the concept of rights into two distinct categories: huquq 

Allah (the rights of God) and huquq al’ibad (the rights of individuals).
139

 The rights of God 

are those that have been clearly mentioned in religious scripture and are backed by religious 

reasoning, such as dealing with man–Allah relations (prayers, fasting, etc.) and the earthly or 

mundane related to man–man relations, such as payment of zakat.
140

 The rights of individuals 

are categorised into three types: (a) familial, that is, matters related to marriage (for example, 

divorce and inheritance); (b) contractual, which covers business dealing and trading; and (c) 

societal, which deals with civil and criminal law, and public order.
141

  

The Sharia makes a distinction between ibadat, worship, and muamalat, social relations.
142

 

The rights of individuals are specific to the field of muamalat (transactions), and labour rights 

fall under muamalat, but under this classification, the implementation of rights depends on 
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the claims of the affected party.
143

 Ansari argues that these parties may claim or request them, 

relinquish them, reconcile them or accept a compromise. These rights are unlike the rights of 

God, which cannot under any circumstance be reconciled, compromised or relinquished.
144

 

Moosa’s view is as follows: 

 “The significance of this rights scheme in traditional Muslim jurisprudence is that 

civil and devotional obligations are accorded the same moral status. Muslim law 

deems certain collective civil rights and specific individual religious rights as 

inviolable and disallows their forfeiture, especially when they involve the right or 

claim of another person. There are however, some types of rights that can be 

transferred while others can be forfeited by the consent of the owner of such rights. 

The relationship between rights and duties is an interpersonal and correlative one. In 

the enforcement of right jurists understand that one party has a claim to have a ‘right’ 

(haqq) and another ‘obligation’ (wajib) to honour a right: every right thus has a 

reciprocal obligation.”
145

 

In light of the above discussion, it can be argued that rights in Islam originate from a 

religious–moral framework where the omission of a duty or right is subject to sanction and 

the endorsing of a right-duty becomes virtuous.
146

 In the modern day, many Muslim scholars 

are of the view that Sharia comprises human rights principles as now claimed by the West.
147

 

Abdul Azeez and Baderin are of the view that “this is mainly because the sources and 

methods of Islamic Law contain common principles of good governance and human welfare 

that validate the ideals of modern international human rights law”. They contend that “respect 

for justice, the protection of human life and dignity, as well as the equality of all human 

beings are central principles that are inherent in Sharia”.
148

 As a result, there is a growing 
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engagement with the discourse on human rights among civil society and human rights groups 

in most parts of the Muslim world.
149

  

Following the above clarification of rights, the next section investigates the degree to which 

the Islamic traditions promote and establish Islamic principles of labour rights.  

1.4.1 Islamic perspective on labour rights 

Earning a living and performing work with one’s own hands is considered an act of worship 

in Islam.
150

 Islam gives a considerable amount of attention to work and the requirement for 

people to work and gain an income in order to sustain themselves and their dependants and to 

become independent in order to maintain his/her dignity in the eyes of others and in his or her 

community/society.
151

 This is confirmed by numerous verses of the Qur’an and the Sunnah 

that praise the value of work and earning a living.
152

 The Qur’an clearly expresses that God 

created the daytime for earning a living (through work)
153

 and made trade permissible.
154

 The 

Prophet Mohammed himself illustrated on numerous occasions the dignity of labour, both in 

action and in words. In one tradition it is stated that he said: “Nobody has ever eaten a better 

meal than that which one has earned by working with one’s own hands.”
155

 The Prophet 

Mohammed is also reported to have said: “One would rather take a rope (and cut wood and 

carry it than to ask others).”
156

 The dignity gained through work is further signified in another 

tradition from the Prophet, who said, “earning a livelihood through something as unskilled as 

chopping and selling firewood is still preferable to begging”.
157

 Therefore, the Islamic 

tradition considers work as obligatory in order for individuals to earn money and to have a 

decent standard of living to attain a respected life.
158

 The Qur’an and Sunnah also emphasise 

‘adl’, or justice. This is one of the main principles of Islam, and the Qur’an greatly 
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encourages people to be fair at all times without exception. According to the Islamic 

tradition, justice needs to apply in all aspect of life, political, legal, economic, social or 

cultural.
159

  

The Islamic tradition uses the principle of adl when creating obligations for various groups of 

individuals. Adherents of the faith are urged to accept and fulfil the rights of people, for 

example employers are under an obligation to protect their employees. Dismissing their rights 

(i.e. by being neglectful of one’s commitments) is equivalent to ‘zulm’ (injustice), which is 

strictly forbidden. In cases where this type of zulm takes place, the responsibility for 

arranging the appropriate recompense for the aggrieved party falls to the state and community 

‘umma’.
160

 Consequently, Islam is against injustice and discrimination in the workplace and 

this is supported by the statement of the Prophet Mohammad that: “when you hire, 

compensate the workers and treat them fairly”.
161

 Thus, from the perspective of the Qur’an 

and the Sunnah, everyone should be treated fairly in their place of work irrespective of their 

nation, colour, race, origin, age, gender, social class or religion. Employers should implement 

rules and regulations that foster fairness and justice.
162

  

It is often argued that a contractual relationship between an employee and his employer is 

seen as a coming together of two separate parties based on terms of equality set out in the 

employment contract.
163

 In fact, Islamic ‘fiqh’
164

 creates general principles for forming ‘aqd’ 

(a contract). The Islamic legal code sets out norms and limitations that control the role of 

both parties in the contract. All arrangements, whether oral or written, must be clear and 

transparent, ensuring they are just and entirely legal. The Islamic faith examines the 

completion of the contract according to the requirements of the offer (ijab) and 

acknowledgement (qabul).
165

 In relation to the workplace, workers have the responsibility of 

being aware of their obligations and should be informed of their rights related to annual 

leave, remuneration and other contractual clauses. Allah says in the Qur’an: “O you who 
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believe! Fulfil (your) obligations”
166

 and: “O you who believe! Eat not up your property 

among yourselves unjustly except it be a trade amongst you, by mutual consent.”
167

 This 

implies that any terms and conditions stipulated in a contract that contradict Sharia principles 

are not valid. It is the obligation of both employer and employee to meet their requirements to 

the best of their abilities.
168

 It is often stated that the concept of fairness in contractual 

dealings spans the whole process from beginning to end, without any form of injustice being 

permitted.  

In fact, Islamic scholars have discussed employment contracts and demonstrated their general 

rules and fundamental principles, leaving the details to be determined by the ruler in 

accordance with the interests of society.
169

 The Prophet Mohammad set out a general law for 

forming a contract, declaring: “Muslims shall be bound by the conditions which they 

make.”
170

 The employer and the worker, and even the servant and the master, are viewed as 

two contracting parties, and are bound by the terms set out in the contract. The Prophet 

Mohammad said, “(Allah says) I am opponent of three on the Day of Resurrection, and if I 

am someone’s opponent I will defeat him: A man who makes promises in My Name, then 

proves treacherous; a man who sells a free man and consumes his price; and a man who hires 

a worker, makes use of him, then does not give him his wages.”
171

  

With regard to workers’ wages, the Sunnah demonstrates that Islam mentions both the 

minimum and the ideal/just wage, but clearly describes the minimum wage so a worker can 

fulfil his fundamental needs. The Prophet Mohammad explains that those working under you 

are like your brothers, “so whoever has a brother under his command, should feed him of that 

which he eats and dress him of that which he wears”.
172

 Furthermore, Islamic traditions ask 

that a worker is paid a fair wage, on time. The Prophet Mohammad stated: “Give the worker 

his wages before his sweat dries.”
173

 Moreover, the Prophet said, “[S]o, if one has one’s 

brethren under one’s control, one should feed them with the like what one eats and clothe 
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them with the like of what one wears. You should not overburden them with what they 

cannot bear, and if you do so, help them (in their hard job).”
174

 The Prophet Mohammad 

reiterated this in his farewell sermon: “See that ye feed them with such food as ye eat 

yourselves, and clothe them with the stuff that ye wear.”
175

 This suggests that the Islamic 

tradition pays more attention to the necessities and the minimal quality of living conditions of 

the labourer and imposes an obligation on employers to pay fair and just wages for work.
176

 

Islamic teaching also places a great emphasis on brotherhood and prohibits any form of 

discrimination against others.
177 

In general terms, the foundation of Islam is equality between 

people in spite of differences in gender, colour, speech, race or origin.
178

 The Qur’an 

clarifies: “O mankind! We have created you from a male and a female, and made you into 

nations and tribes, that you may know one another. Verily, the most honourable of you with 

Allâh is that (believer) who has At-Taqwâ (i.e. he is one of the Muttaqûn (the pious. See 

V.2:2)). Verily, Allâh is All-Knowing, All-Aware.”
179

 

The Prophet Mohammad said: “O people! Verily your Lord is one and your father (Adam) is 

one. An Arab is no better than a non-Arab, and a non-Arab is no better than Arab; a white 

man is not better over a black man nor a black man over a white man - except in piety.”
180

 
 

This prohibition can be extended to the relationship between employer and employee, and 

does not allow the employer to hold a superior position to the employee. They are equals with 

equal rights.
181

 In Islam, the right to respect the honour and dignity of labour is considered 

sacred and the state has a responsibility to safeguard the honour and dignity of its people. 

This emphasises that the state does not have the authority to pass any directive or involve 

itself in activity which brings humiliation to any individual.
182

 The Prophet Mohammed, in 

his final pilgrimage, during his well-known farewell speech, stated: “O people! Surely your 
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blood, your property and your honour are as sacred and inviolable as the inviolability of this 

day of yours, this month of yours and this very town of yours. Surely you will soon meet your 

Lord and you will be held answerable for your actions.”
183

 

In this regard, the Islamic tradition prohibits forced labour and obliges employers to take care 

of their workforce, not to overburden them, to provide them with a justifiable amount of work 

and offer them satisfactory working circumstances.
184

 In this context, the Prophet 

Mohammad is reported to have said: “Do not ask them to do things beyond their capacity and 

if you do so, then help them.”
185

 The Qur’an made a universal regulation according to which 

no one should be overburdened their capacity: “Allâh burdens not a person beyond his 

scope.”
186

  

It can thus be argued that the use of Islamic perspectives on labour rights suggests that justice 

and equality are the main principles for enhancing human dignity and welfare of employees 

and every individual in the state, regardless of class, religion, wealth, gender or race, 

possesses respect, which cannot be infringed by anyone, even the state itself.
187

  

Furthermore, Islamic tradition lays great emphasis on work ethics which are rooted in both 

the Qur’an and Sunnah.
188

 Both these sources consider ethics as the central objective of 

Islam.
189

Ahmad and Owoyemi are of the opinion that work ethics in Islam refers to “a set of 

values or system of beliefs derived from the Qur'an and Sunnah concerning work and hard 

work”.
190

 The concept of Islamic work ethics covers all social, moral and economic 

dimensions. Islam teaches humbleness and respect towards others, which should be reflected 

in all aspects of life, including employment relationships.
191

  

Ethics in the workplace from an Islamic perspective indicate that the relationship between 

employees and employers should be based on the honesty, sincerity, integrity and trust that 
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reflects their brotherhood in the workplace.
192

 Mohammad and Quoquab identify some 

characteristics of Islamic work ethics, which include hard work, tolerance and 

responsibility.
193

 Therefore, they argue, practising Islamic work ethics in the workplace 

improves employees’ honesty, trustworthiness and creativity.
194

  

Furthermore, it is argued that work ethics stress collaboration and consultation in the 

workplace as a means of overcoming problems and enhancing social relationships at work, in 

order to meet the needs of people, individually or collectively.
195

 Interestingly, Maudoodi 

mentions that Islam provides people with the right to freedom of association and collective 

bargaining.
196

 This right, however, is subject to certain general guidelines. It should be used 

for the spreading of good deeds and uprightness and should never be used for propagating 

wickedness or disobedience.
197

 The Qur’an states: “You (true believers in Islâmic 

Monotheism, and real followers of Prophet Muhammad and his Sunnah) are the best of 

peoples ever raised up for mankind; you enjoin Al-Ma’rûf (i.e. Islâmic Monotheism and all 

that Islâm has ordained) and forbid Al-Munkar (polytheism, disbelief and all that Islâm has 

forbidden), and you believe in Allâh.”
198

 

In the same vein, the Prophet Mohammed said, “[W]hoever among you sees an evil action, 

let him change it with his hand (by taking action); if he cannot, then with his tongue (by 

speaking out); and if he cannot, then with his heart (by hating it and feeling it is wrong), and 

that is the weakest of faith.”
199

 It could be said that Islamic tradition grants the right to stand 

against injustice, as it is a way to rectify inequality, but this right has certain limits too, and 

never supports those who cross these limits.
200

 Ahmad argues that Muslim scholars accept the 

main objective of Islamic tradition as basically “promoting benefit” and “relieving hardship”, 
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but the importance of the first is far more than the latter, and the benefit of society should 

always be given more value than the benefit of an individual or group.
201

  

Conclusion 

In this chapter, three main theoretical perspectives are used to understand the labour rights of 

TFWs in the SCS. The two international migration theories (the dual labour market theory 

and the network theory) help explain the various aspects of labour migration. The dual labour 

market theory explains the segmentation of the Saudi labour market, where nationals can be 

found in the primary (state) sector and foreign worker in the secondary (private) sector. Most 

TFWs in the Saudi secondary (private) sector are recruited and employed in jobs known as 

‘3D jobs’ – difficult, dangerous and dirty. Several types of 3D jobs, including in the 

construction sector, are generally rejected by native workers.
202

 As a result, the employment 

of TFWs is mainly in the SLM and is often associated with human rights issues concerning 

unequal employment opportunities, unequal treatment, work-related hazards and other 

discriminatory conduct. 

Social network theory is useful in identifying informal recruitment procedures on the basis of 

which TFWs secure jobs in KSA. The theory helps explain the recruitment process and how 

job searches in the Saudi labour market are facilitated by relatives or friendship networks 

along with recruitment agents and sub-agents.  

The RBA is used to understand the challenges faced by the TFWs in the SCS or the 

secondary labour market. TFWs in KSA are not offered adequate protection because of two 

factors. Firstly, inadequate and undeveloped employment regulations (e.g. the sponsorship 

(kafala) system), and secondly, abuse, discriminatory behaviour by employers and other 

government policies.
203

 Therefore, the use of the RBA and its key principles highlights the 

human rights entitlements of TFWs. 

The RBA forms the basis of the critique of the existing legal framework as a tool for the 

protection and enforcement of TFW labour rights. Finally, Saudi Arabia’s constitution states 

that all laws have to be in accordance with the Qur’an and Sunnah, and therefore Islamic 

perspectives on labour rights are used to analyse the rights of TFWs in KSA. In this regard, 
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emphasis is laid on the concepts of dignity of labour, equality, respect, and just and fair 

treatment of employees in the Islamic tradition.
204 

To achieve the study objectives, these 

themes form the theoretical framework of this research, which are linked in the succeeding 

chapters and the empirical findings from the fieldwork. 
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Chapter 2: The Protection of Migrant Workers’ Rights in International 

and Regional Law     

Introduction  

This chapter examines selected international human rights instruments concerning labour 

migration. The development of the protection of migrant workers in contemporary 

international law consists of two complementary and mutually reinforcing elements. The first 

provides protection through the ILO Conventions and Recommendations, and the second 

provides protection using the international human rights framework. There are a number of 

international human rights conventions that have been adopted to promote and protect the 

human rights of individuals. However, this chapter focuses on the ICMW
1
 and the ILO 

Migration for Employment (Revised) Convention, 1949 (No. 97),
2
 the Migrant Workers’ 

(Supplementary Provisions) Convention, 1975 (No. 143)
3
 and two ILO recommendations for 

migrant workers. The chapter also examines protections available to family members of 

migrant workers. In addition, this chapter attempts to highlight the role of UNHCR, IOM and 

other non-governmental organisations in promoting the RBA to labour migration and 

protecting labour rights. 

The chapter also examines Islamic human rights instruments such as the Universal Islamic 

Declaration of Human Rights (hereinafter referred to as UIDHR),
4
 the Cairo Declaration of 

Human Rights in Islam (hereinafter CDHR)
5
 and the 2004 Arab Charter on Human Rights 

(hereinafter referred to as the ACHR)
6
 adopted by the two regional organisations, the 

Organization of the Islamic Cooperation and the League of Arab States. The objective is to 
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illustrate how international and regional human rights conventions and standards can guide 

states’ policies and regulations to achieve better practices regarding the protection of migrant 

workers.  

2.1. Migrant workers in international and regional law: definitional issues 

There is no uniform definition or classification of a clear migration phenomenon as migration 

is attributable to the complex and multidimensional movement of the population.
7
 Economic 

growth and globalisation has facilitated and increased labour migration.
8
 The Organization of 

Economic and Cooperation Development (hereinafter OECD) states that “the human being is 

born free and mobile and in every culture and civilization examples of migration can be 

found and so, migration is not something new and should not be considered unnatural”,
9
 and 

emphasises that “migration is a normal part of people’s individual and collective lives”.
10

  

This study focuses on the economic migrant worker. The ILO’s Migration for Employment 

Convention (No. 97) defines the term migrant for employment as “a person who migrates 

from one country to another with a view to being employed otherwise than on his own 

account and includes any person regularly admitted as a migrant for employment”.
11

  

The scope of the Convention excludes some types of employment, such as “frontier workers, 

the short-term entry of members of the liberal professions and artistes, and seafarers”.
12

 

Furthermore, the Migrant Workers (Supplementary Provisions) Convention No. 143 provides 

the same definition of the term ‘migrant worker’ and excludes two further categories of 

workers, “persons coming specifically for purposes of training or education ... and employees 

admitted temporarily to a country at the request of their employer to undertake specific duties 

or assignments for a limited and defined period of time, and who are required to leave that 

country on the completion of their duties or assignments”.
13
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The UN, in Article 2(1) of the ICMW, defines ‘migrant worker’ as “a person who is to be 

engaged, is engaged or has been engaged in a remunerated activity in a state of which he or 

she is not a national”.
14

 The ICMW also excludes some types of employment such as 

“seafarers, students and trainees, refugees and stateless persons, investors, persons sent or 

employed by a state or on its behalf outside its territory who participate in development 

programmes and other cooperation programmes, persons sent or employed by international 

organizations and agencies or persons sent or employed by a state outside its territory to 

perform official functions”.
15

 

At the regional level, the Arab Agreement 1975 No (4) issued by the Arab Labour 

Organization on the Movement of Arab Manpower (revised) in Article 1(1) defines the term 

migrant worker as ‘Eamaluh Wafida’, which refers to an Arab worker who moves to work 

from one Arab country to another Arab country, or from a foreign “non-Arab” country. There 

is a special reference to Palestinian workers who work and move between the state parties, 

which grants them privileges to enjoy the same rights as the citizens of the country. The 

Agreement also excludes some types of employment in Article 1(3), including frontier 

workers, seafarers and temporary employment such as the liberal professions and artists. 

The International Organization for Migration (IOM) defines an economic migrant as “a 

person leaving his or her habitual place of residence to settle outside his or her country of 

origin in order to improve his or her quality of life … It may equally be applied to persons 

leaving their country of origin for the purpose of employment.”
16

  

2.2. The protection of migrant workers’ rights in international law 

2.2.1. The United Nations’ human rights system 

The international community has been developing human rights law since 1945.
17

 The UN 

Charter
18

 might be a pertinent foundation for analysing “the primary source of many of the 
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most fundamental norms of contemporary international law”.
19

 The significant provisions are 

Articles 55 and 56 which, in part, repeat Article 1 in referring explicitly to the commitment to 

safeguard human rights. These provisions oblige the UN to promote the “universal respect 

for, and observance of, human rights and fundamental freedoms for all without distinction as 

to race, sex, language or religion”.
20

 Furthermore, one should note Article 1, which declares 

that one of the foremost principles of the UN is the “promoting and encouraging of respect 

for human rights and for fundamental freedoms for all without distinction as to race, sex, 

language or religion”.
21

 Therefore, international human rights law is constructed on the 

general principle that every individual is inherently entitled, by virtue of being human, to 

claim their human rights.
22

  

The foundational UN document on human rights, adopted in 1948 by the UN General 

Assembly, is the Universal Declaration of Human Rights (hereinafter referred to as UDHR).
23

 

Even though the UDHR cannot be legally enforced, it is widely acknowledged to be the 

cornerstone of the formulation of human rights as a universal notion, and many of its 

principles are deemed customary law.
24

  

International human rights law frequently calls for the equal treatment of nationals and non-

nationals. The UDHR proclaims that “all human beings are born free and equal in dignity and 

rights”.
25

 Article 2 states that “everyone is entitled to all the rights and freedoms set forth in 

this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, 

political or other opinion, national or social origin, property, birth or other status”.
26

 This 

provision is clearly applicable to all, including non-nationals.
27

 Fornalé argues that terms 

such as “everyone has the right to”, “all persons” and “no one shall be” are important marks 

of a universal attitude.
28

 Melton states that “the power of international human rights law lies 

in large part in its universality. The rights recognised in such instruments flow from the 
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respect owed to all humankind.”
29

 The fundamental individual rights and freedoms are 

contained within the UDHR and in key international human rights conventions and the 

accompanying optional protocols.
30

  

2.2.2. Human rights and the rights of non-citizens 

The application of international human rights instruments to non-citizens has been authorised 

by the General Assembly, which states that “the protection of human rights and fundamental 

freedoms provided for in international instruments should also be ensured for individuals who 

are not nationals of the country in which they live”.
31

 In December 2013, a resolution was 

adopted reaffirming this point. The General Assembly “calls upon States to promote and 

protect effectively the human rights and fundamental freedoms of all migrants, regardless of 

their migration status”,
32

 declaring that foreign workers have human rights which need to be 

promoted and protected by the principles in the general framework.
33

 

Weissbrodt is of the view that core human rights conventions such as the International 

Covenant on Civil and Political Rights (hereinafter refer as ICCPR)
34

 apply to both citizens 

and non-citizens.
35 

They use inclusive terms such as “everyone”, “all persons” and “no one”, 

as well as incorporating non-discrimination provisions calling for every state party to respect 

and guarantee the rights acknowledged therein to every person within its jurisdiction, 

applying no distinction of any kind with regard to religion, race, language, colour, gender, 

political affiliation or opinion, national or social origin, property, birth or any other status.
36

  

Furthermore, the Human Rights Committee, the body in charge of monitoring the application 

of the ICCPR, in General Comment 15/27 declares: 

“In general, the rights set forth in the Covenant apply to everyone, irrespective of 

reciprocity, and irrespective of his or her nationality or statelessness. Thus, the 
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general rule is that each one of the rights of the Covenant must be guaranteed without 

discrimination between citizens and aliens. Aliens receive the benefit of the general 

requirement of non-discrimination in respect of the rights guaranteed in the Covenant, 

as provided for in Article 2 thereof. This guarantee applies to aliens and citizens 

alike.”
37

 

The Human Rights Committee
38

 expressly confirms that all rights from the ICCPR should be 

given without distinction between nationals and non-nationals.
39

 There are two exclusions: 

political rights, including the right to vote, are available to nationals only; and total freedom 

of mobility,
40

 such as the right to residence, is not available to irregular migrants.
41

  

Fitzpatrick categorises the rights in the ICCPR relevant to migrants:
42

 

i. Rights assured equally to citizens and migrants, for instance the right to life (Article 

6) or equality before the law and a fair trial (Article 14) and the prevention of any 

activism based on national, ethnic or religious hatred that promotes discrimination, 

hostility or violence (Art. 20 (2) ICCPR) 

ii. Arbitrary state measures are banned by some clauses, which can otherwise permit a 

distinction between citizens and migrants; for example, immigration detention does 

not come under the prevention on arbitrary arrest and detention 

iii. Biased treatment of migrants may be justified on the basis of national security or 

public order, if the state objective is legitimate and the action undertaken is deemed 

fair; for example, freedom of expression (Article 18) 

iv. Several rights are designed in order to safeguard all migrants, for example particular 

regulations regarding dismissal (Article 13), or the right to liberty of movement 

within a state’s territory (Article 12(1)).
43
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The International Covenant on Economic, Social and Cultural Rights (hereinafter referred to 

as ICESCR)
44

 obliges states to safeguard migrant workers’ rights as human rights. Therefore, 

states have a legal responsibility to support individuals whose rights within the ICESCR are 

violated. Gibney claims that “the primary responsibility for protecting human rights lies with 

those states where these individuals who are being denied human rights protection live”.
45

 

This means that where migrant workers are not receiving sufficient protection from violations 

by employers, it would be deemed a human rights infringement by the member state, as 

governments are obliged to safeguard all those residing in their territory, regardless of their 

status being permanent or temporary.
46

 

The rights of non-nationals in the ICESCR seem, to some extent, minimal compared to the 

rights enjoyed under the ICCPR.
 

Even though the ICESCR is also expressed in 

comprehensive terms, there are disparities in views about whether or not the non-

discrimination clauses in Article 2(2) can apply to non-citizens.
47

 The ICESCR protects 

economic and social rights which include employment rights, the right to social security, 

family reunification and trade union rights. That being said, the rights enshrined in the 

ICESCR are the same as some of the rights of migrant workers in the host country.
48

  

In this context, Gallagher claims that in two important components, the ICESCR is weaker on 

non-national rights compared to the ICCPR. There are no particular details regarding the 

applicability of the rights of all persons living within the territory of the state party. 

Furthermore, in Article 2(3),
 
developing states are expressly allowed to decide the level to 

which they will ensure economic rights for non-citizens.
49

  

This kind of exclusion is applicable only to economic rights, and not to civil and political 

rights. The gradual implementation of socio-economic rights may be discouraged by the 

absence of appropriate economic means, but this restriction can only exist for a limited period 

of time.
50

 Tiburcio argues that even if resources are minimal, countries still have the 
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responsibility to offer sufficient measures to fully protect vulnerable individuals. There is a 

generic responsibility to respect and promote the human rights of all persons when they are 

within the jurisdiction of signatory states.
51

 

Nevertheless, migration and non-nationals continue to be included by treaty bodies under 

several forbidden grounds of discrimination.
52

 The ICESCR applies to all individuals within 

the legal system of the state party, irrespective of citizenship and status.
53

 The Special 

Rapporteur on the Rights of Non-Citizens has interpreted the Committee’s General 

Comments on the right to health and the right to sufficient accommodation for non-nationals 

as encouraging.
54

 This was affirmed in 2009 by the ICESCR Committee’s General Comment 

No. 20 on Non-Discrimination:
 
 

“The Covenant rights apply to everyone including non-nationals such as… migrant 

workers … regardless of legal status and documentation.”
55

 

Article 1(2) of the ICERD
56

 declares that “this Convention shall not apply to distinctions, 

exclusions, restrictions or preferences made by a State Party to this Convention between 

citizens and non-citizens”.
57

 The UN Committee on the CERD has called for a narrow 

interpretation of this exclusion, asserting that “xenophobia against foreigners, mainly 

refugees, asylum-seekers and migrants forms one of the primary causes of modern-day 

racism”, together with the treatment of undocumented and displaced persons.
58

 The 

Committee, in General Recommendation 30, includes migrants in the category of non-

citizens and forbids discrimination. It goes on to define discrimination as follows: 

“differential treatment based on citizenship or immigration status will constitute 

discrimination if the criteria for such differentiation, judged in the light of the objectives and 
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purposes of the Convention, are not applied pursuant to a legitimate aim, and are not 

proportional to the achievement of this aim”.
59

 

Oberoi points out that differential treatment must not obstruct entitlement to other human 

rights. All human rights are assured to all migrants, irrespective of their immigration status, 

whether in countries of transit or their host country. However, it is often argued that 

discrimination towards migrants is more prevalent and, perhaps, legitimised in countries 

where it is not legislated or advised against in national laws and regulations. Such laws might 

exclude migrant workers from safeguarding measures under domestic labour law (as in 

KSA), or bar irregular migrant children from entry to school.
60

  

At the beginning of the 1970s, the UN began to focus attention on the well-being of migrant 

workers. The Sub-Commission on the Prevention of Discrimination and Protection of 

Minorities of the UN Commission on Human Rights asked Halima Warzazi
61

 to investigate 

unlawful and clandestine labour trafficking. The subsequent report encouraged the UN 

Economic and Social Council to conclude that international conventions and 

recommendations were not satisfactory in safeguarding specific rights of migrant workers.
62

  

The UN Special Rapporteur of the Sub-Commission on Prevention of Discrimination and 

Protection of Minorities has focused on the human rights of non-citizens, recommending the 

adoption of a draft declaration on “human rights of individuals who are not citizens of the 

country in which they live”.
63

 In 1985, ECOSOC adopted a resolution identifying the 

necessity for additional efforts to improve conditions for migrant workers. Calling on states 

to develop and enhance welfare provisions for migrant workers, the resolution repeated the 

importance of the protection of migrant workers and their families. Alongside this, and with 

the increasing urgency of the situation of migrant workers and their families, the first United 
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Nations World Conference to Combat Racism and Racial Discrimination in 1978 was the 

first to propose drafting a convention, and in 1980 a working group began drawing it up.
64

  

There are other instruments which can, to some extent, be utilised to safeguard the rights of 

migrant workers.
65

 However, the ICMW continues to be considered one of the most 

comprehensive sources of international legal rights for migrant workers, even though the ILO 

introduced labour standards specific to migrant workers before the ICMW. The ICMW does 

not provide an innovative list of rights, but instead provides a more exact interpretation of 

migrant workers’ rights.
66

  

2.3. UN International Convention on the Protection of the Rights of All Migrant 

Workers and Members of Their Families 

The ICMW came into force on 1 July 2003 with 46 signatories, including five from Arab 

countries, but none from the major labour-receiving countries such as KSA or other oil-rich 

Gulf states.
67

 The ICMW is divided into nine parts which together comprise 93 articles.
68

 Part 

I (Articles 1 to 6) provides definitions and outlines the scope. The convention is applicable to 

all migrant workers and their families and prohibits all discrimination based on “sex, colour, 

race, language, religion or belief, political or other opinion, national, ethnic or social origin, 

nationality, age, economic position, property, marital status, birth or other status”.
69

 It covers 

sub-categories of migrant workers, such as “project-tied”, “self-employed” and “special 

employment” workers, and provides a universal definition of the term ‘migrant worker’.
70

 

Part II (Article 7) enshrines the non-discrimination principle. Part III (Articles 8 to 35) covers 

the basic rights enjoyed by all migrants and members of their families, some of which are 
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stipulated generally in other treaties. Part IV (Articles 36 to 56) is an additional set of rights 

for regular migrants and members of their families. Many of the clauses in Parts III and IV 

are addressed by the UDHR, the ICCPR, the ICESCR and ILO Conventions and 

Recommendations.
71

  

Part V sets out various human rights standards pertinent to particular categories of migrant 

workers, such as seasonal workers, itinerant workers, frontier workers, project-tied workers, 

specified-employment workers and self-employed workers (Articles 57 to 63). Part VI deals 

with common instructions for forming and applying fair labour migration policy and 

practices. It is meant to encourage international collaboration in improving the situation of 

migrant workers. States commit to preserving acceptable services for migrant workers and 

their families. Also included is the commitment to cooperate in implementing measures for 

the organised return of migrant workers, whether their leaving is by choice or force (Articles 

64 to71).
72

  

Part VII creates a body responsible for supervising the execution of the application of the 

convention by state parties.
73

 Article 74 provides a specific role for the ILO (Secretariat of 

the International Labour Organization), in agreement with the preamble, which invokes the 

mandate of the ILO with regard to the protection of the rights of migrant workers.
 
 

Part VIII affirms the sovereign right of states to decide on and give their consent to who can 

enter their territory,
74

 and Part IX deals with the provisions concerning the ratification of the 

convention. Article 91 permits states to record their reservation about certain parts of the 

convention at the time of signature, ratification or accession.
75

  

Generally, the rights founded in the ICMW are split into two generic groups:
76
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• The rights of migrant workers and families relevant to all migrant workers 

(including the illegal ones) (Part III) 

• Particular rights of migrant workers and their families relevant in a regular 

situation (Part IV). 

Generally, the links between the rights of migrant workers and mainstream human rights law 

are recognised by the ICMW. This is evident from the Preamble, which refers to the 

International Bill of Rights and other core human rights conventions.
77

 Dialite identifies the 

key features of the ICMW. Generally, the ICMW repeats and overlaps with established rights 

in other conventions. Furthermore, it increases some of those rights significantly. It also takes 

a distinctive position on human rights law.
78

 

The Preamble considers the steps that are necessary to undertake more of the work done by 

various UN organisations regarding the protection of migrant workers and their families. It 

acknowledges the safeguards developed by some states at both the regional and the bilateral 

level. It highlights the urgent need to provide safeguards for all migrant workers. It requests 

that both workers and employers adhere to and abide by the laws and procedures of the states 

concerned.
79

  

As stated, migration and human rights issues occur at all stages of the migration process. The 

ICMW imposes responsibilities and obligations on both sending and receiving states. In 

doing so, the ICMW attempts to set minimum standards that are applicable to migrant 

workers and their families, regardless of their status.
80

 It has been argued that, although 

migrant workers and refugees are “aliens in the host society”, the former have “traditionally 

been provided with far less attention and protection ... even though they outnumber the 

refugees considerably”. One example would be the fact there have been refugee conventions 

at both the regional and the international level since 1951,
81

 but, until recently, none existed 
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to satisfy the particular requirements of migrant workers. Therefore, the enactment of the 

ICMW is considered a vital and promising step in recognising migrant workers’ issues.
82

 

Oger points out that the ICMW provides two key aims: to eliminate clandestine mobility by 

endorsing international collaboration and to guarantee equal treatment for migrant workers 

and their families.
83

 It categorises a variety of rights applied universally and has a framework 

for their operative enjoyment. Its strategy is reliant on equal treatment, not minimum 

standards. The ICMW therefore depends on the fundamental idea that all migrants need to 

have access to a minimum level of protection, in recognition of their vulnerable status, even 

though the rights of regular migrants are broader.
84

 

The ICMW has been criticised because the rights are restricted out of respect for state 

sovereignty. It frequently indicates the sovereignty principle, such as in Articles 34, 35, 69, 

79 and 82. Furthermore, it does not provide any different rights to migrant workers, with the 

exception of consular protection and support (Article 65(2)). For instance, Articles 16(7) and 

23 regarding remittance offer several benefits for states to help ease financial transfers; 

nevertheless, they do not have any direct effect regardless of the uniqueness of their scope.
85

  

Nessel observes that those who criticise the ICMW for failing to deliver its promise of 

genuinely protecting the rights of migrants assert that its concentration on a state’s right to 

determine immigration policy and its support to control borders undercut protection. In fact, 

domestic immigration regulations frequently embody this pressure between the state’s right 

to regulate and control its borders and the protections granted to every individual, irrespective 

of immigration status.
86

  

Within the UN human rights system, the function of safeguarding migrants falls under two 

bodies: the Committee on the Rights of Migrant Workers (hereinafter referred to as CMW) 

and the Special Rapporteur on the Human Rights of Migrants.
87
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The three main procedures for tackling violations of human rights treaties are individual 

communications, state-to-state complaints and inquiries. Each UN treaty has a “treaty body” 

to monitor application of the provisions by states parties. There are nine core international 

human rights treaties bodies which may, under certain situations, examine individual 

grievances or communications from individuals. Only eight have entered into force.
88

 

Regarding the CMW, the individual complaint mechanism has not yet entered into force. 

However, it is allowed to consider individual complaints against the state parties that have 

made a declaration under Article 77.
89

 Such communications can be considered when ten 

states have accepted the individual complaint mechanism and made the necessary 

declaration; however, only two states, Mexico and Guatemala, accepted the mechanism in 

2011.
90

  

The CMW monitors the implementation of the ICMW. It began its work in 2004. It provides 

a good prospect for improving the safeguards of migrant workers;
91

 however, it does not have 

absolute jurisdiction over individual grievances.
92

 

The UN mandate of the Special Rapporteur on the Human Rights of Migrants was founded 

by the UN Commission on Human Rights and appeared in 1999. The Special Rapporteur has 

various promotional and protective mandates, which include the mandate to evaluate methods 

and means of eliminating the challenges to the human rights of migrants, to ask for and 

obtain facts about the infringements of such human rights, to develop effective suggestions to 

stop and remedy violations of these rights, and to enhance the efficient application of 

established international migration standards and rules. In contrast to the CMW, the mandate 

of the Special Rapporteur addresses all countries, even those countries that were not 

interested in ratifying the ICMW.
93
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2.4. The ‘vulnerability’ of migrant workers 

The increase in temporary employment opportunities for migrants has led to an increase in a 

range of challenges in guaranteeing safeguards.
94

 The UN states that  

“the situation of vulnerability in which migrants frequently find themselves, owing, 

inter alia, to their absence from their states of origin and to the difficulties they 

encounter because of differences of language, custom and culture, as well as the 

economic and social difficulties and obstacles for the return to their states of origin of 

migrants who are non-documented or in an irregular situation”.
95

  

In light of this, the UN Human Rights Commission appointed a working group of 

intergovernmental specialists to collect information about challenges to safeguarding the 

human rights of migrants and suggested strategies to enhance, protect and apply these rights. 

In 1999, one of this working group’s suggestions contributed to the appointment of a Special 

Rapporteur on the Human Rights of Migrants.
96

 The first Special Rapporteur offered 

substantial evidence of extreme violations of the human rights of migrants, including 

discrimination and intolerance, violence against female migrant workers, discrimination 

against migrant children, the vulnerability of migrants and the severe obstacles to 

safeguarding migrants’ rights.
97

  

The Special Rapporteur
98

 has confirmed that the vulnerability of migrants is caused not just 

by issues frequently stressed in cultural discourses as being the fault of foreigners (such as 

racism, xenophobia and prejudice), but by the “distribution of power within the State”. This 

recognises that this condition is directly linked to the lack of empowerment that migrants 
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have in the country of employment, which stems from the power structure and implies that in 

every given national society, some groups possess more power than others.
99

 

These types of problems are particularly relevant in connection with schemes for low-skilled 

TFWs. They may find themselves in dangerous work conditions, where access to basic labour 

rights is probably not offered or they might be prevented from exercising these rights. 

Clearly, this is much more problematic when TFWs move to employment countries through 

the sponsorship system (used in KSA), which imposes restrictions on TFWs changing 

sponsors, jobs or workplaces.
100

  

Despite the efforts made by the international human rights system to deal with issues of 

migrant workers as a vulnerable group, the system fails to promote and endorse migrant 

workers’ rights. This is evident from the slow process of ratification of the ICMW and the 

failure of both origin countries and countries of employment such as KSA to become parties 

to human rights conventions related to migrant workers.
101

  

It is often argued that ratification and implementation is expensive for countries of origin. 

The labour market is very competitive and such counties hesitate to ratify conventions which 

may lead to lost labour markets abroad and remittance.
102

 Employment countries usually 

claim that migrant workers are protected in their capacity as workers under national 

legislation. Furthermore, the compatibility of these conventions with domestic laws or 

repetitions of existing rights may make receiving countries unwilling to ratify.
103

  

2.5. The International Labour Organization and migrant workers’ rights 

The ILO’s predominant interest was to deploy an effective and comprehensive plan of action 

which would operate in coalition with member states to ensure measures were in place to 

address the economic and moral pressures created by flows of migrant workers.
104

 The 

Preamble to the Constitution of the ILO states that the “protection of the interest of workers 

when employed in countries other than their own”
105

 is considered one of its goals. Both the 
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Treaty of Versailles
106

 and the Preamble to the Constitution of ILO express concern regarding 

exploitation of, and discrimination towards, migrant workers.
107

  

In 1944, the ILO adopted the Declaration Concerning the Aims and Purposes of the 

International Labour Organization, known as the Declaration of Philadelphia.
108

 It gave the 

issue of migrant workers special attention by developing its objectives for a course of action. 

Article III provides responsibilities to be adhered to in order to ensure better working 

conditions and adequate protection for the lives of workers. To achieve this, the adoption of 

measures taken for the benefit of foreign workers during the entire process of moving from 

their home countries to their countries of employment was incorporated.
109

 Thus, it 

strengthened the obligation of the ILO to support full employment by facilitating “the transfer 

of labour, including migration for employment”.
110

 

The first set of instruments dealing specifically with migrant workers was adopted by the ILO 

in 1939. This included the Migration for Employment Convention, 1939 (No. 66),
111

 along 

with two accompanying recommendations. The first recommendation provided guidance on 

the recruitment, placing and working conditions of labour migrants,
112

 while the second 

concerned cooperation between state parties on related matters.
113

 These three documents 
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opened for signatures on 28 June 1939. This was the first comprehensive set of ILO standards 

regarding migrant workers’ issues. However, no member states ratified it.
114

 The Permanent 

Migration Committee revised it to become Convention No. 97 concerning Migration for 

Employment (Revised).
115

 This is accompanied by Recommendation No. 86 of 1949.
116

 

Under these conventions, the principle of equal treatment was expanded, but the principle of 

‘reciprocity’ was withdrawn.
117

  

Currently, under the ILO framework, there are four core instruments concerning migrant 

workers, composed of two conventions: the Migration for Employment (Revised) 

Convention, 1949 (No. 97)
118

 and the Migrant Workers’ (Supplementary Provisions) 

Convention, 1975 (No. 143)
119

, and two recommendations: the Migration for Employment 

Recommendation (Revised), 1949 (No. 86)
120

 and the Migrant Workers’ Recommendation, 

1975 (No. 151).
121

 

Under the ILO system, international labour standards are legal instruments formulated by the 

ILO’s tripartite constituents (governments, employers and workers). They consist of 

conventions, which are legally binding treaties that need to be ratified by member states, and 

recommendations, which function as non-binding guiding principles. In some cases, 
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recommendations can be put forward independently, rather than in association with a 

convention.
122

 

Convention No. 97 deals with the protection of migrant workers in the host country and seeks 

to prevent any kind of discriminatory practice.
123

 It, along with Recommendation No. 86, 

consists of a more detailed list of standards in comparison with earlier versions. They provide 

a more nuanced and adaptable response to the needs and protection of foreign workers.
124

 

Convention No. 97 aims to regulate the conditions in which labour migration processes 

happen and seeks to protect foreign workers by providing, inter alia, measures to ensure 

transparency and accuracy regarding information about the migration procedure and the 

transfer of workers’ wages; it guarantees free support services and promotes the principle of 

non-discrimination between foreign and native workers. It protects foreign workers and their 

families in the event that illness or any other incident renders them incapable of carrying out 

the remunerated task after gaining admission to the country of employment.
125

 Article 6 is 

deemed to be the main provision ensuring that migrant workers be treated “without 

discrimination in respect to nationality, race, religion or sex”.
126

  

Recommendation No. 86 includes more comprehensive guidance on the policy-making of 

member states to provide, at every opportunity, free services to assist migrants, such as 

providing mediators during the recruitment process and family-reunification services. 

Furthermore, there are recommendations to promote the elimination of constraints on the 

employment of migrants and eligible family members after lawful residence of five years. A 

Model Agreement on Temporary and Permanent Migration for Employment is provided to 

encourage member states to use bilateral agreements to assist labour migration. Protection 

extends to regular migrant workers and members of their families.
127

 Furthermore, the ILO 

adopted Recommendation No. 100 in 1955 regarding the Protection of Migrant Workers in 
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Underdeveloped Countries and Territories to supplement the 1949 Convention.
128

 This was 

followed by the adoption of the Equality of Treatment (Social Security) Convention No. 118 

in 1962.
129

 

In June 1971, a resolution was adopted by the International Labour Conference calling for an 

evaluation of the current conventions and the drafting of new conventions to cover any gaps, 

with the aim of guaranteeing equal rights for migrant workers in law and practice concerning 

all employment and social issues.
130

 This was in response to international labour trafficking, 

clandestine migration and a growing number of cases of discrimination towards foreign 

workers in many parts of the world.
131

 Following discussions in 1974 and 1975, the ILO 

adopted Convention No. 143
132

 and Recommendation No. 151.
133

  

Convention No. 143 is categorised into two fundamental parts, migrations in abusive 

conditions (Part I, Articles 1-9) and the promotion of equality of opportunity and treatment of 

migrant workers (Part II, Articles 10-14),
134

 with guidance from Migrant Workers 

Recommendation No. 151.
135

 

Part I
136

 obligates every state party to respect the “basic human rights of all migrant 

workers”,
137

 whether legal or illegal, and to adopt measures which are “necessary and 

appropriate” to eliminate the clandestine mobility of workers and the unlawful employment 

of migrants. States are obliged to apply sanctions against businesses employing illegal 

immigrants and prosecutions must be brought against people traffickers. Article 9
138

 states 
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Rights of Migrant Workers: Unfinished Business’ (1993) 2 Asian and Pacific Migration Journal 162. 
137

 ILO Convention No. 143 (n 3) art 1. 
138

 ibid art 9. 
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that citizens and illegal migrants (including their families) must receive equal treatment 

regarding rights and benefits arising from previous employment, such as social security and 

other owed remuneration. Furthermore, there is protection in the case of redundancy insofar 

as residence and work permits will not automatically be withdrawn. This establishes equal 

treatment between legal migrants and indigenous workers regarding security of employment, 

the provision of other employment and the right to re-training and work assistance.
139

  

Part II asserts that state parties are responsible for making prominent a national strategy 

promoting equality of treatment between nationals and migrant workers regarding work and 

employment, cultural rights, social security, trade union rights and individual and collective 

freedoms.
140

 Article 12 calls for all member states to cooperate with labour unions and other 

organisations at the domestic level. It addresses measures to implement national migration 

strategies, giving particular consideration to the protection of the cultural and national 

identities of migrant workers and their families and the bolstering of connections with their 

home countries.
141

 In pursuance of this, Article 13
142

 deals with issues surrounding family 

reunion. Lastly, Article 14
143

 addresses the principle of freedom of movement and the right to 

choice of employment, although the enjoyment of these rights is subject to the acquisition of 

the necessary professional qualifications. 

In addition, Recommendation No. 151 offers guidelines for safeguarding the health of 

migrants, for guarding against unfair dismissal and, if this happens, enabling access to social 

services.
144

 It provides various measures intended to enhance the basic welfare of migrant 

workers, improving their rights by promoting equality with citizens and reiterating that states 

should consider all attainable measures to assist in family reunification.
145

 Ratifying states are 

allowed to exclude Part I or Part II of the Convention. However, when a state decides to 

ratify only one part, if they later carry out measures applicable to the unratified part, they 

must report on the measures taken.
146

 

It is worth mentioning that the ILO supervisory bodies have outlined the significance of 

applying measures to guarantee a powerful safeguard against direct and indirect 
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 ibid art 10. 
141

 ibid art 12. 
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 ILO Recommendation No. 151 (n 120). 
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 ILO Convention No. 143 (n 3) art 13. 
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 See Valticos (n 127) 209–210 and also Nanda (n 136). 
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discrimination by evaluating laws and regulations in this area.
147

 Goodwin-Gill argues that 

the ILO has identified the specifically vulnerable situation of migrant workers. They are more 

likely to be subjected to violence and exploitation and encounter significant difficulties in 

attempting to adapt to and integrate into their new surroundings. In addition, they experience 

difficulty in protecting the assertion of their ethnicity, language and national identity.
148

 The 

ILO, along with other international bodies, identifies that particular efforts are needed to 

ensure the protection of families. However, family reunification is not generally guaranteed, 

and may be affected by whether the family members in question are temporary or permanent 

migrants.
149

 

Olney and Cholewinski emphasise that the presence of regulations prohibiting discrimination 

and offering compensation for violations is not adequate to guaranteeing equal treatment in 

practice. A dynamic strategy is needed to obtain approval of and adherence to the basic 

principles and to help migrant workers and their families enjoy the equal opportunities 

available to them. They suggest that international efforts between states and the participation 

of employers and workers’ organisations are necessary to attain the goals of Conventions 

Nos. 97 and 143.
150

 

The number of ratifications is still low and their practical effectiveness is correspondingly 

inadequate, especially in the major labour-importing states such as KSA.
151

 KSA has not 

ratified any of the ILO Conventions related to migrant workers (this will be examined further 

in the next chapter). The table below shows the key conventions ratified by the Saudi 

Government
152

:  

                                                 
147

 Committee on the Application of Standards, ‘Conclusions’ (International Labour Conference, 98th Session 

2009) ILO No. 143.  
148

 Guy Goodwin-Gill, ‘Immigration Policy’ in Encyclopaedia of Government and Politics (3rd edn, 

Routledge 2013) 739. 
149

 ibid 741. 
150

 Olney and Cholewinski (n 94) 266 and 268.  
151

 Goodwin-Gill (n 148) 741. 
152

 In addition, technical Conventions have been ratified by KSA. These include the Hours of Work (Industry) 

Convention, 1919 (No. 1) (adopted 28 November 1919, entered into force 13 June 1921); the Weekly Rest 

(Industry) Convention, 1921 (No. 14) (adopted 17 November 1921, entered into force 19 June 1923); the 

Hours of Work (Commerce and Offices) Convention, 1930 (No. 30) (adopted 28 June 1930, entered into force 

29 August 1933); the Underground Work (Women) Convention, 1935 (No. 45) (adopted 21 June 1935, 

entered into force 30 May 1937); the Night Work (Women) Convention (Revised), 1948 (No. 89) (adopted 9 

July 1948, entered into force 27 February 1951); and the Night Work of Young Persons (Industry) Convention 

(Revised), 1948 (No. 90) (adopted 10 July 1948, entered into force 12 June 1951). Others include the Weekly 

Rest (Commerce and Offices) Convention, 1957 (No. 106) (adopted 26 June 1957, entered into force 4 March 

1959); the Minimum Age (Underground Work) Convention, 1965 (No. 123) (adopted 22 June 1965, entered 

into force 10 November 1967); and the Prevention of Major Industrial Accidents Convention, 1993 (No. 174) 
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Convention Date Status 

Migration for Employment Convention 

(Revised), 1949 (No. 97) 
 Not ratified 

Migrant Workers (Supplementary 

Provisions) Convention, 1975 (No. 143) 
 Not ratified 

Abolition of Forced Labour 

Convention, 1957 (No. 105) 
15 Jun 1978 In force 

Discrimination (Employment and 

Occupation) Convention, 1958 (No. 

111) 

15 Jun 1978 In force 

Minimum Age Convention, 1973 (No. 

138) 
02 Apr 2014 In force 

Worst Forms of Child Labour 

Convention, 1999 (No. 182) 
08 Oct 2001 In force 

Forced Labour Convention, 1930 (No. 

29) 
15 Jun 1978 In force 

Equal Remuneration Convention, 1951 

(No. 100) 
15 Jun 1978 In force 

Labour Inspection Convention, 1947 

(No. 81) 
15 Jun 1978 In force 

                     Table 2.1: List of the key ILO Conventions ratified by KSA           
                    Source: ILO (2016) 

 

Despite the fact that KSA and other GCC countries have ratified several of the 

abovementioned conventions, their “inadequate implementation and oversight of current legal 

provisions means they rarely translate to worker protections in practice and ... employers can 

pick and choose what protections to offer, with relative impunity”.
153

 To monitor the 

application of the conventions, in 1926 the ILO Committee of Experts on the Application of 

Conventions and Recommendations (hereinafter referred to as CEACR) was created.
154

 

When a state has ratified an ILO Convention, it is obligated to routinely report on the 

                                                                                                                                                        
(adopted 22 June 1993, entered into force 3 January 1997). See International Labour Organization, 

‘Ratifications of ILO Conventions: Saudi Arabia’ (2015) 

<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11200:0::NO::P11200_COUNTRY_ID:103208> 

accessed 10 November 2015. 
153

 HRW, ‘Building a Better World Cup’ (2012) <https://www.hrw.org/report/2012/06/12/building-better-

world-cup/protecting-migrant-workers-qatar-ahead-fifa-2022> accessed 1 December 2015. 
154

 The CEACR produces two types of commentary on the application of the Conventions: observations and 

direct request. Observations contain comments on fundamental questions raised by the application of a 

particular Convention by a member state. These observations are reproduced in the annual report of the 

Committee of Experts, which is then submitted to the Conference Committee on the Application of Standards 

in June every year. Direct requests usually relate to questions of a more technical nature or of lesser 

importance, or contain requests for information. They are not published in the report of the Committee of 

Experts, but are communicated directly to the government concerned. ILO, ‘Report of the Committee of 

Experts on the Application of Conventions and Recommendations (articles 19, 22 and 35 of the Convention)’ 

(International Labour Conference, 99
th

 Session, 2010) 2 

<http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_123424

.pdf>. 
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procedures it has introduced to apply the Convention and, every two years, member states 

should send reports outlining the actions they have already adopted in order to apply the eight 

Fundamental Conventions (these are discussed in more detail below).
155

 

In relation to KSA, the CEACR made observations in respect of ILO Convention (No. 111), 

which highlights discrimination against migrant workers and requests the government “take 

the necessary measures to monitor closely the effective abolition of the sponsorship system in 

practice”.
156

 Furthermore, the CEACR made observations regarding ILO Convention (No. 

29), calling on the government to “take measures to protect migrant domestic workers from 

abusive practices and conditions that amount to forced labour” and “provide information on 

the penalties applied to recruitment agencies for abusive practices, including forced 

labour”.
157

 In addition, the CEACR noted that “the Labour Code does not contain any 

specific provisions prohibiting forced labour”. The CEACR requested the government “take 

the necessary measures to ensure that persons who impose forced or compulsory labour are 

subject to really adequate and strictly enforced penalties”.
158

 

Regarding Labour Inspection Convention, 1947 (No. 81),
159

 the CEACR highlighted “the 

primary duty of labour inspectors is to protect workers and not to enforce immigration law”. 

It also requested the government provide information “on the number of inspections, 

violations found and penalties imposed, classified according to the legal provisions to which 

they relate, with reference, in particular, to migrant workers”.
160

 It also raised issues related to 

wage protection systems and requested the government provide further information.
161

 It is 

worth mentioning that these labour inspectorates in the SLM generally deal with wages, 

safety and health, working hours, forced labour, child labour, etc.
162

 

                                                 
155

 ILO, ‘Committee of Experts on the Application of Conventions and Recommendations’ (2015) 

<http://www.ilo.org/global/standards/applying-and-promoting-international-labour-standards/committee-of-

experts-on-the-application-of-conventions-and-recommendations/lang--en/index.htm> accessed 20 November 

2015. For further discussion, see Gerd Oberleitner, Global Human Rights Institutions (Polity 2007). 
156

 ILO, ‘Observation (CEACR) 2014’ (104th ILC session, 2015) Discrimination (Employment and 

Occupation) Convention, 1958 (No. 111). 
157

 ILO, ‘Observation (CEACR) 2014’ (104th ILC session, 2015) Forced Labour Convention (No. 29). 
158

 ILO, ‘Direct Request (CEACR) 2014’ (104th ILC session, 2015) Convention (No. 29). 
159

 Convention concerning Labour Inspection in Industry and Commerce (No. 81) (adopted 11 July 1947, 

entered into force 7 April 1950). 
160

 ILO, ‘Observation (CEACR) 2013’ (103rd ILC session, 2014) Labour Inspection Convention (No. 81). 
161

 ILO, ‘Direct Request (CEACR)’ (adopted 2013, 103rd ILC session, 2014) Convention (No. 81) 
162

 Technical conventions have been ratified by Saudi Arabia (see n 151). For more discussion, see the 

committee report available at: ILO, ‘Comments By The Supervisory Bodies’ (ILO, 2016) 

<http://www.ilo.org/dyn/normlex/en/f?p=1000:20010:::NO:::> accessed 18 September 2016. 
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2.6. Fundamental labour standards 

Almost all ILO Conventions have universal application and character, i.e. they apply to 

virtually all workers, whether they are citizens or foreign nationals.
163

 These principles form 

part of the eight Fundamental Conventions comprising the ILO system which, in accordance 

with paragraph 2 of the Declaration binding on all members, apply regardless of whether they 

have ratified the full set of Conventions or not. The Declaration includes four aspects: “(a) 

freedom of association and the effective recognition of the right to collective bargaining; (b) 

the elimination of all forms of forced or compulsory labour; (c) the effective abolition of 

child labour; and (d) the elimination of discrimination in respect of employment and 

occupation”.
164

 

These principles are incorporated into eight ‘Fundamental ILO Conventions’: “the Freedom 

of Association and Protection of the Right to Organize Convention, 1948 (No. 87); the Right 

to Organize and Collective Bargaining Convention, 1949 (No. 98); the Forced Labour 

Convention, 1930 (No. 29); the Abolition of Forced Labour Convention, 1957 (No. 105); the 

Minimum Age Convention, 1973 (No. 138); the Worst Forms of Child Labour Convention, 

1999 (No. 182); the Equal Remuneration Convention, 1951 (No. 100); and the 

Discrimination (Employment and Occupation) Convention, 1958, (No. 111)”.
165

  

Cholewinski argues that even though there are a number of different ILO standards available 

for the protection of migrant workers, they are mostly overlooked in practice; however, they 

continue to be important “in theory” and are “in many respects superior to the provisions” of 

the ICMW.
166

 The International Labour Conference of 2012 adopted a set of conclusions on 

fundamental principles and employment rights, which listed the particular groups, including 

migrant workers, that tend to be subjected to abuses of such principles and rights.
167

 The 

conclusions also detailed the conditions needed for the fulfilment of the ILO’s other 

objectives, namely the advancement of decent jobs that form part of a healthy market, which 
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 Fornalé (n 24) 54. 
164

 ILO, ‘Declaration on Fundamental Principles and Rights at Work’ (International Labour Conference, 86th 

Session, Geneva, June 1998). 
165

 ibid. See also Sarah H Cleveland, ‘Human Rights Sanctions and the World Trade Organisation’ in 

Francesco Francioni (ed), Environment, Human Rights and International Trade (Hart 2001) 206-207.  
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 Olney and Cholewinski (n 94) 269. 
167

 International Labour Conference, ‘Resolution concerning the Recurrent Discussion on Fundamental 

Principles and Rights at Work: Conclusions’ (101st Session, 2012).  
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promotes a good relationship between economic growth, sustainable enterprise and social 

progress.
168

  

2.7. Protection standards for admission of migrant workers’ families under ILO and the 

UN: Joint effort 

As shown above, the ICMW forms part of the charter of human rights specific to migrants 

and their families, with two ILO standards on migrant workers. The right to family 

reunification is incorporated into several international legal conventions
169

 which outline the 

concept of ‘family member’ for the purposes of safeguarding the civil, political, economic, 

social and cultural rights of migrant workers and their families and creating the requirements 

for family reunion.
170

 For instance, Convention No. 143 called on its members “to facilitate 

the reunification of the families of all migrant workers legally residing in its territory”.
171

 

Convention No. 97 also states that family members should not be returned to their countries 

due to the migrant worker’s inability to work because of sickness or personal injury.
172

 

Furthermore, the ICMW expands a number of entitlements to family members.
173

  

In 1997, the ILO recognised that “prolonged separation and isolation of family members lead 

to hardships and stress affecting both the migrants and the dependants left behind, which may 

give rise to social, psychological and health problems, and even affect workers”.
174

 The same 

remark appeared in 1974 during the preparatory meetings for the adoption of Convention No. 

143, which states that “prolonged separation and isolation of migrants from their families 

lead to hardship and stress situation affecting both the migrants and the families left behind 

and prevent them from leading normal life”.
175

 Reuniting migrant workers and their families 

is crucial not just to the well-being of the workers, but also to boosting labour market 

effectiveness and productivity in the host country. 

                                                 
168

 ibid.  
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 Currently there is no internationally legal definition of ‘family’ and therefore no accepted definition of a 

migrant’s family. See also Tania Kaiser, ‘Crisis? Which Crisis? Families and Forced Migration’ in Anna 

Lindley (ed), Discussion Crisis and Migration: Critical Perspectives (Routledge 2014) 186. 
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 The right to found a family is deemed as one of the basic human rights recognised both nationally and 

internationally. See UDHR (n 23) art 16, para 1; ICCPR (n 34) art 17(1), art 23(1); the CRC and ICMW (n 
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 Convention (No. 143) (n 3) art 13.  
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 Convention (No. 97) (n 2) art 8. 
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 ICMW (n 67) art 45 and see art 44(2). 
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 ILO, ‘Report of the Tripartite Meeting of Experts on Future ILO Activities in the Field of Migration’ (21-

25 April 1997) Annex I, para 6.1. 
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 ILO, ‘Migrant Workers’ (Report VII (1) 59th Session, International Labour Conference, Geneva, 1974) 27.  
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2.8. Standards related to the recruitment and admission of migrant workers 

Wickramasekara is of the view that there are three types of international instruments that are 

highly significant to the protection of migrant workers:
176

 

 Universal human rights instruments which cover all individuals, including migrant 

workers 

 Instruments which specifically focus on migrant workers 

 Labour standards which cover all workers in the workplace, including migrant 

workers. 

Article 1(2) of the ICMW confirms that this convention “shall apply during the entire 

migration process of migrant workers”.
177

 The labour migration process includes three key 

phases: (1) planning for migration, departure and transit, (2) the total duration of residence 

and the remunerated activities in the country of employment and (3) the return to the state of 

origin or habitual residence.
178

 Similarly, ILO Convention No. 97 addresses the entire labour 

migration process. ILO Convention No. 143 is broader, since it addresses irregular migration 

and also the responsibility of states to respect the fundamental human rights of migrant 

workers. However, it is often argued that ICMW has an extensive mandate because it details 

the fundamental social, cultural and economic rights for all migrants and their families 

(regardless of their migration status), even though some migrants possess more restricted 

rights.
179

  

With the growing potential of private recruitment agencies, the UN and the ILO continue to 

advise states to consider suitable measures to eliminate clandestine migration and the 

irregular employment of migrants.
180

 Together with the enforcement of administrative, civil 

and penal punishment against employers and the coordinators of clandestine migration, it has 

been suggested that states must authorise all recruitment processes of public authorities and 

should create powerful regulatory mechanisms for private recruiting agencies or 

                                                 
176

 Wickramasekara (n 93) 260. 
177

 ICMW (n 67) art 1(2). 
178

 ibid.  
179

 Oger (n 82) 295. 
180

 See the ILO Convention No. 97 (n 2) art 2. Measures that states should undertake to address clandestine 

migration are detailed in Part I of Convention No. 143 (n 3), and the ICMW (n 67) arts 68 and 69.  
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companies.
181

 Additionally, the public regulator needs to observe the efficiency of such 

agencies.
182

 

Responsibility for the recruitment process is divided between the labour-sending countries 

and the labour-receiving countries. As such, among the important responsibilities of origin 

countries are to give information regarding admission arrangements and remunerated activity, 

to manage and control recruiting agencies, to provide the right to emigrate and return and to 

support migrants during resettlement and reintegration activities; they should also offer 

overseas voting rights. More importantly, the essential responsibilities for labour-sending 

countries are to provide pre-departure related information and training sessions, to oversee 

workers overseas and to impose sanctions on brokers and recruiters working unlawfully.
183

  

Provisions governing the first two stages of migration have continued to be directed by the 

promotion of humane migration, at least from the labour-sending countries’ viewpoint. These 

provisions all integrate measures targeted to protect against deceptive information and 

support the smooth movement of labour between countries. The measures consist of utilising 

migration information between countries,
184

 providing sufficient and free-of-charge support 

to help migrants, supplying sufficient and correct information about requirement conditions 

for admission and the procedures thereof, assisting with preparations for departure, travel, 

arrival and residence, providing information about accessible remunerated activities, 

conditions of employment, living conditions and other substantial related information to help 

potential migrants decide whether or not to migrate.
185

 

At the same time, the ICMW requires labour-receiving countries to guarantee equality of 

treatment in terms of payment and conditions of employment, to observe the right to join 

labour unions and also to create associations and trade unions for legal migrants, to offer 

minimal social welfare (for example medical care), to permit documented migrants to be 

temporarily absent without affecting the authorisation to remain in the country or work, to 

permit freedom of mobility and the selection of the residence, to permit legal migrants to 

change jobs, to provide the right to look for other employment in the case of contract 

                                                 
181
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182

 See Annex I, paras 3, 4, and 5, and Annex II, paras 4, 5 and 6 of Convention No. 97 (n 2). 
183

 Nicola Piper, ‘Obstacles to, and Opportunities for, Ratification of the ICRMW in Asia’ in Antoine Pecoud 

and Ryszard Ignacy Cholewinski (eds), Migration and Human Rights: The United Nations Convention on 
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 See the ILO Convention No. 97 (n 2) art 2 and ICMW (n 67) arts 37 and 65(1)(d). 
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termination, and to provide the right to family reunion, including the right of migrants’ 

children to education. 

While many of the clauses in Convention No. 97 and its Annex II concerning the 

government-sponsored transfer of workers became redundant as a result of the weakening 

role of a country in recruitment, Annex II continues to be related to promoting humane 

conditions in the transfer of labour.
186

 The clauses concerning recruitment agents are 

increasingly significant. Private agents and individuals play a very important role in 

recruitment processes, since they are deemed an official recruitment channel for the majority 

of temporary low-skilled workers.
187

  

With the increasing importance of this role, the ILO adopted a special convention related to 

recruitment agencies in 1997, namely, Private Employment Agencies (No. 181).
188

 Article 

7(1) declares that “private employment agencies shall not charge directly or indirectly, in 

whole or in part, any fees or costs to workers”.
189

 Article 8 forces states to consider all vital 

and suitable measures in offering sufficient safeguards for preventing violations of migrant 

workers recruited or placed in their territory by private employment agencies by regulations 

and laws.
190

 

ILO Convention No. 181 addresses the function of private employment agencies in executing 

both labour hiring functions and recruitment. Generally, the Convention acknowledges there 

presently exist two major roles carried out by the broader type of private employment 

agencies. The first is the service of matching applications with employment offers that are 

available, but without the agency being party to the employment relationships that may arise. 

The second is employing workers with the purpose of making them available to a third party 

that assigns their duties and manages the performance of the duties.
191

 However, one of the 

most important articles is Article 7, which bans agencies from charging workers service fees. 
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 See the ILO Convention No. 97 (n 2), Annex II ‘Recruitment, placing and conditions of labour of migrants 
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 See ILO, ‘Social and Labour Issues Concerning Migrants in the Construction Industry’ (ILO, Tripartite 

Meeting on Social and Labour Issues Concerning Migrant Workers in the Construction Industry, Geneva, 

1995) 71 <http://staging.ilo.org/public/libdoc/ilo/1995/95B09_209_engl.pdf> accessed 25 November 2016. 
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 Convention concerning Private Employment Agencies (No. 181) (adopted 19 June 1997, entered into force 

10 May 2000).  
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 ibid art 7(1). 
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 ibid article 8. 
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 Paul Benjamin, ‘The Persistence of Unfree Labour: The Rise of Temporary Employment Agencies in South 

Africa and Namibia’ in Judy Fudge and Kendra Strauss (eds), Temporary Work, Agencies and Unfree Labour: 

Insecurity in the New World of Work (Routledge 2014) 120. 
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In 2007, the ILO released a report that gave guidance to countries forming their domestic 

frameworks on private employment companies.
192

 Even though the Convention does not 

develop a mandatory licensing system for ratifying countries, it does require that they possess 

sufficient mechanisms for accommodating and investigating grievances regarding 

agencies.
193

 Some countries, for instance KSA, still have not adopted Convention No. 181, 

nor have they adopted or created standards for the regulation of private employment agents in 

their jurisdictions.
194

 

However, several studies show that many of these agents engage in illegal and abusive 

practices, which include charging excessively high costs and purposely misleading aspiring 

migrants regarding the accessibility of work, the working situations and the housing 

situations in the country of employment.
195

 Piper points out that, with the exception of the 

role of government in regulating migration issues, problems with recruitment companies and 

agencies appear in all countries. Furthermore, this situation creates illegal recruitment 

networks of different brokers and intermediaries that connect workers with recruitment 

agencies. This scheme has caused an increase in irregularities and violations at every phase of 

migration activity, leading migrants and their families to bear the costs. Unauthorised 

migrants and trafficked persons become more vulnerable, since they are viewed as 

immigration violators and have restricted or no access to aid services or to help with 

redressing issues.
196

 

2.9. The role of international organisations and NGOs in promoting the RBA to labour 

migration 

While the discussion in Chapter 1 recognises the main principles of the RBA, it is now 

necessary to examine non-governmental institutions’ involvement with the RBA to 

addressing the rights of TFWs. Patrick Taran points out that “the ILO conventions and the 
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1990 Convention represent explicit and comprehensive symbols of a rights-based approach to 

regulating/managing international migration”.
197

  

As stated in Chapter 1, the international community as a whole has an obligation to assist in 

recognising universal human rights.
198

 Ghere points out that “accountability is the key to 

protection and promotion of human rights”.
199

 It is widely believed that supervisory processes 

should not be limited to states, but should also involve a worldwide network of actors, 

including non-governmental organisations (international and national NGOs), the contributor 

(donor) community and transnational corporations.
200

 Uvin argues that the particular change 

from charity to human rights claims results in an emphasis on the mechanisms of 

accountability and that “strategies for holding people who violate claims responsible should 

occur too”.
201

 

Several UN agencies and migration NGOs
202

 call for countries to “respect the human rights 

of migrants”.
203

 NGOs focusing on migrant workers and human rights provide a significant 

focus on dealing with migration and the human rights of foreign workers.
204

 The ILO agenda 

notes that it specialises in endorsing social justice and globally acknowledges human and 

labour rights (including the rights of migrant workers), using its founding vision that social 

justice is crucial to achieving universal and permanent peace.
205

 The ILO illustrates the 

necessity for the RBA to labour migration, identifying that the key to successful safeguarding 
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of migrants’ rights is based on effective governance and regulation of migration.
206

 The ILO 

Multilateral Framework was key in offering practical meaning and impact for the rights of 

migrant workers. Furthermore, the function of the ILO’s supervisory mechanism helps 

member states by offering technical guidance for evaluating whether national legislation and 

practices are in conjunction with the ILO Conventions, and by reviewing the enforcement of 

related laws and policies. The ILO works closely with social partners and motivates their 

involvement in policy formulation in order to guarantee the promotion and safeguarding of 

migrant workers’ rights.
207

 

The IOM, an intergovernmental body, functions with its partners within the international 

community in order to assist in meeting the expanding operational difficulties of migration 

management. It encourages economic and social development through migration and calls for 

an upholding of the human dignity and welfare of migrants.
208

 The IOM’s initiatives are 

founded on the RBA, and its projects assist states in designing rights-based migration 

guidelines that minimise discriminatory or exploitative treatment and assist in raising 

awareness of migrants’ rights.
209

 The IOM endorses the RBA in order to guarantee migrants’ 

access to economic and social rights, bearing in mind the differentiated vulnerabilities 

determined by legal status based on age, health, gender and other factors. The IOM endorses 

a RBA to migration management according to current international and regional legal 

frameworks that guarantee sustainability and respect for the rule of law. It works specifically 

with governments in an effort to help them apply international standards and with other 

international institutions and NGOs to help promote respect for international law regarding 

migration, since the enjoyment of rights is built in to human development.
 210

 

The UN Office of High Commissioner for Human Rights (hereinafter referred to as OHCHR) 

also promotes a RBA to development according to international human rights standards. 
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Through the Global Migration Group (hereinafter referred to as GMG), the OHCHR strives 

to uphold and mainstream a human rights approach to migration.
211

 The GMG joins sixteen 

UN agencies and various international organisations in endorsing a broader application of all 

related legal instruments and increasing coherence in the international response to migration 

issues in the world.
212

 Its role is to target the human rights of migrants, specifically those in 

irregular situations. The OHCHR is an establishing member of the GMG, which was founded 

by the United Nations’ Secretary-General at the beginning of 2006 following a suggestion of 

the Global Commission on International Migration.
213

 

2.10. Joint efforts by Arab and Muslim states to promote human rights instruments at 

regional level 

By the end of the twentieth century, many Muslim states adopted measures relating to human 

rights in general and labour rights in particular, including the UIDHR,
214

 the CDHR
215

 and 

the ACHR.
216

 The UIDHR was prepared under the auspices of the Islamic Council, a 

London-based organisation associated with the Muslim World League. The UIDHR reflects 

its religious nature more than the UDHR, opening the declaration with the following phrase 

from the Qur’an: “This is a declaration for mankind, a guidance and instruction to those who 

fear God.”
217

 

The UIDHR is founded on the Qur’an and the Sunnah and the laws gathered from them. 

Generally, the UIDHR offers different protections of human rights, including the rights to 

justice, equality, work, participation in public affairs (shura) and education. It states that 

Islam respects work, and, therefore, workers should be treated “justly and generously”.
218

 In 

the preamble, it notes that it abhors slavery and forced labour. It offers the right of free 

association to every person to participate individually and collectively. It demands the 

immediate agreed payment of employees’ salaries and also the right to rest and leisure. It 

prohibits very young children from working. Finally, it agrees with everyone’s right to a free 
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choice of occupation and job.
219

 It is worth noting that the UIDHR does not have specific 

rules for the rights of migrant workers, but rather general rules that apply to everybody. It 

provides the right to education as well as the right to privacy and the freedom of movement 

and residence.
220

 

In relation to the rights of minorities, “in a Muslim country religious minorities shall have the 

choice to be governed in respect of their civil and personal matters by Islamic law, or by their 

own laws”.
221

 It has been argued that these provisions are not explicit as to whether these 

principles are to be applied to non-Muslims or are restricted to the ‘ahal al-kitab’. It is also 

unclear about the fundamental rights to which non-Muslim minorities are entitled in an 

Islamic state.
222

  

The CDHR agrees that “all the rights and freedoms stipulated in this Declaration are subject 

to the Islamic Sharia”.
223

 It is composed of a preamble and 25 articles created to “serve as a 

guide for Member States in all aspects of life”.
224

 It does contain some provisions similar to 

the UDHR because it stresses collective and individual duties. However, the CDHR has been 

criticised for repeating international and Islamic factors that cause confusion with the 

International Bill of Human Rights. Moreover, it has been blamed for being unclear on 

certain issues such as equality between men and women. It mentions only fundamental 

human dignity instead of a guarantee of equality in rights and freedoms or offering 

guarantees of safeguards to women and non-Muslims.
225

 

Articles 24 and 25 of the CDHR also cause concern. Article 24 states that “all the rights and 

freedoms stipulated in this Declaration are subject to the Islamic Shari’a”, and Article 25 

states, “The Islamic Shari’a is the only source of reference for the explanation or clarification 

of any of the articles of this Declaration.”
226

 In response to these provisions, the member 

states of the Organization of the Islamic Cooperation (hereinafter referred to as OIC)
227
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issued a controversial but established international consensus framed on universal standards 

instead of on the principles of one faith.
228

 According to Tadjdini, “the use of religious 

discourse and reference to religious sources has led to a religionization of the political 

landscape”.
229

 

The CDHR includes certain provisions relating to employment, for instance the right to work, 

the right to freely choose work, the right not to be given work which goes beyond the 

employee’s ability, the right not to be subject to exploitation or injury, the right to enjoy 

safety, security and social assurances, and the right to have a reasonable salary with no 

discrimination between men and women.
230

 Nevertheless, the articles regarding labour have 

been criticised because they fail to offer sufficient assurances against discrimination for 

women denied particular work in certain Muslim countries.
231

  

In 2011, the OIC concluded the Statute of the Independent Permanent Human Rights 

Commission (IPHRC).
232

 It proposes to establish an enforcement mechanism to endorse 

human rights. However, it has been argued that the new commission will be unlikely to have 

any power to enhance the condition of human rights in its member states since its mandate 

has a limited function under the CDHR. This is because it does not have the same standards 

as outlined under general international law, and the commission’s statute granted it limited 

authority to address human rights abuses. Additionally, the IPHRC can only issue non-

binding recommendations.
233

  

The ACHR was initially adopted by the Arab League by Resolution 5437 of 15 September 

1994, after which it was substituted by another version in 2004 and came into force on 24 

January 2008.
234

 It consists of a preamble and 53 articles, which remain consistent with the 
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international standards of human rights.
235

 An-Na’im pointed out that the “development was 

particularly surprising not only because none of the seven states that had objected to the draft 

had changed its view,
236

 but also because the Charter contained rights, such as the right to 

strike, prohibited in almost all Arab states”.
237

 

The ACHR’s provisions are extensive. They focus on many human rights in detail, including 

the right to self-determination, protection from racism and foreign domination, the right to 

equality and prohibition of discrimination based on race, colour, sex, language, religion, 

opinion, thought or the like, equality between men and women and the right to be protected 

by the law. It also places limitations on the death penalty, prohibiting its application to 

individuals under eighteen years old and women that are pregnant.
238

 Furthermore, it forbids 

all physical or psychological torture and cruel, degrading, humiliating or inhumane 

treatment.
239

 It also ensures the rights to fair trial and judgment, offers the right to political 

activity, ensures the right of privacy and protects minorities’ rights. In addition, it offers 

freedom of movement, political asylum, the right to nationality, the right to freedom of 

thought, the right to education, the right to own property, freedom of expression and the right 

to marriage and having family.
240

 It confirms the right to development, the right to an 

adequate standard of living, the right to health care and health insurance, the obligation to 

fight illiteracy, the right to participate in cultural life, the freedom of scientific research and 

the protection of vulnerable groups such as children, minorities and the disabled.
241

  

With regard to labour, the ACHR clearly forbids slavery and forced labour. It also agrees 

with the significance of the right to work, and guarantees in Article 34 “equality of 

opportunity without discrimination of any kind”, asserting the necessity of offering 

appropriate working conditions. It prevents exploitation of children and calls for state parties 

to define the minimum age of employment and determine hours of work for children. In 

addition, it agrees with equality between men and women employees, and guarantees 

“workers who migrate to its territory the requisite protection in accordance with the laws in 
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force”. Lastly, it offers the right to form trade unions, the right to strike and the right to social 

security and social insurance.
242

 

In contrast to the CDHR and the UIDHR, the ACHR offers a mechanism for monitoring its 

implementation (Article 48). The ACHR has a committee, which began in 2009, of seven 

members who are “highly experienced and competent in the committee’s field of work”. 

They evaluate periodic reports handed in by the member states, then issue recommendations 

on the actions to be taken to enhance the compliance of the state parties.
243

  

There have been promising developments in Arab regions related to labour migration. The 

Agreement of the Council of Arab Economic Unity, adopted the League of Arab States 

(hereinafter referred to as LAS) in 1965,
244

 which “provides for freedom of movement, 

employment and residence, and abolishes certain restrictions on movement within the 

region”.
245

 In 1968, the Arab Labour Organization (hereinafter referred to as ALO) 

established the Arab Labour Agreement,
246

 which aims to assist movement of labour and is 

mainly concerned with Arab workers within the region.
247

 In 1970, these same provisions 

were repeated with the aim of endorsing measures to preserve work in Arabic-speaking 

labour markets for Arab workers and reduce non-Arab workers in the region. This was made 

obvious throughout the 1980s, with the adoption of the Strategy for Joint Arab Economic 

Action and the Charter of National Economic Action.
248

 The former states that “Arab 

manpower must be resorted to increasingly to reduce dependence on foreign labour”, while 

the latter removes legal obstacles between citizens and migrants from other Arab-speaking 

countries and guarantees equal treatment and freedom of movement. The Arab Declaration of 
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Principles on the Movement of Manpower
249

 gives the Arab worker priority, and calls for 

inter-regional cooperation.
250

 The OIC encourages its members to develop coordinating 

mechanisms to safeguard the social security rights of migrant workers, but these initiatives 

have not been achieved.
251

 

In 2006, the LAS adopted the Arab Declaration on International Migration, which 

acknowledged the benefits of labour migration for both states of origin and states of 

destination whether labour is moving to, among or out of the Arab region states. The 

Declaration emphasised the significance of easing the movement of labour among Arab states 

to meet their needs, with the aim of enhancing their competitiveness and achieving regional 

integration.
252

 Despite the fact that the declaration called on all labour-receiving states to 

improve the “human rights and fundamental freedoms of all immigrants”,
253

 the provisions 

remained non-binding. In practice, most countries in the Arab region, especially those in the 

GCC, still impose restrictive labour migration policies, considering that labour migration may 

cause a national threat and thus limiting the number of foreign nationals.
254

 

In practice, freedom of movement in the Arab region has been subject to political influences. 

A good example of this is the expulsion of Yemeni workers from KSA during the Gulf War 

in 1990. The Yemeni Government supported Iraq during the Iraqi invasion of Kuwait. Before 

1990, Yemeni workers did not need to obtain a work visa to work or live in KSA and they 

could open a business without a sponsor (kafeel). KSA decided to revoke these privileges and 

expelled Yemeni workers from the country.
255

  

Conclusion  

This chapter has shown that efforts have been made at the international and regional levels to 

provide protection to migrant workers and their families. The ILO and UN have made 

significant progress in developing international standards to improve working conditions and 
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protect migrant workers’ rights. The ILO, on the one hand, has made valuable contributions 

to promoting decent work by developing two legally binding conventions and two 

recommendations dealing with labour migration issues. These instruments cover the 

recruitment processes, labour market information, working conditions and a number of rights, 

such as social, cultural, civil and economic rights. On the other hand, the UN has also been 

proactive in advancing the protection of migrant workers. It has adopted a comprehensive 

international convention for protecting migrant workers’ rights, the ICMW.  

Both the ILO and the UN instruments provide “a legal basis for national policy and practice 

regarding non-national migrant workers and their family members. They serve as tools to 

encourage States to establish or improve national legislation in harmony with international 

standards.”
256

 However, despite these guiding principles, the rights of migrant workers have 

still not been given sufficient protection. This is evident from the slow process of ratification 

and the failure of both origin countries and countries of employment, such as KSA, to 

become parties to these human rights conventions relating to migrant workers.
257

 

Furthermore, poor implementation of existing labour standards at workplaces in the country 

of employment are often linked to conflicts of interest and agendas which lead to obstructions 

in the countries of employment, such as KSA, recognising these rights.
258

  

Regarding regional instruments, as outlined above, it is obvious that the protection of migrant 

workers by various Islamic instruments (UDIHR, CDHR and the ACHR) and Arab League 

agreements is limited, particularly when compared to the protection provided by international 

instruments. Firstly, these instruments are declarations, with the exception of the ACHR, that 

do not have binding authority on the signatory states and have poor legal mechanisms. 

Kapiszewski stresses that “these declarations had little effect”.
259

 Secondly, the declarations 

and agreements related to labour movement in the Arab region exclude non-Arab workers, 

who represent the majority of foreign labourers in the GCC, revealing legal deficiencies. 

Implementing them is likely to lead to discrimination. However, in practice, these 

declarations and agreements have had little effect and the right to form labour unions in the 

Arab region has been curtailed, which is indicative of the superiority of state sovereignty. 

                                                 
256

 Patrick A Taran, ‘Globalization/Migration: Imperatives for Civil Society and International Organizations’ 

in Barbara Bogusz, Irregular Migration and Human Rights: Theoretical, European and International 

Perspectives (Martinus Nijhoff 2004) 279. 
257

 UN (n 101) 202. 
258

 These obstructions include political and economic ones and will be discussed in detail in Chapters 5 and 6. 
259

 Andrzej Kapiszewski, ‘Arab Labour Migration to the GCC States’ (2004) IOM 115.  



89 

 

Even so, OIC has encouraged its members to develop coordinating mechanisms to safeguard 

the social security rights of migrant workers, but these aims have so far not been achieved.
260

 

One may conclude that adherence to the international human rights system by both origin 

countries and countries of employment are vital in order to promote and endorse migrant 

workers’ rights. The following chapter examines, in-depth, the domestic application of 

international human right conventions in KSA. 
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Chapter 3: The Domestic Application of International Human Rights 

Conventions in Saudi Arabia 

Introduction  

The discussion in the previous chapter would be incomplete without an examination of the 

relationship between Saudi human rights legislation and various international conventions. 

The aim of this chapter is to examine the application of international human rights 

conventions in Saudi legislation where Sharia is the main source of law, and to explore 

KSA’s position on reservations and ratifications generally and in the context of migrant 

workers’ rights. Some conventions experience more participation from states generally, and 

KSA in particular, than others. KSA has ratified a number of human rights conventions, 

including the ICERD. This chapter examines the significance of non-discrimination 

provisions in the ICERD, as KSA became party to this convention to advance TFW 

protection in the country. This section also examines the efforts made to address the issue of 

TFWs by analysing the national report for universal periodic review submitted by KSA. It is 

important to identify the main obstacles leading KSA not to ratify conventions. 

Finally, this chapter examines the role of national human rights organisations in 

implementing and promoting human rights in KSA and explores the significant efforts made 

by these organisations to implement and protect the rights of foreign workers.  

3.1. Human rights under the Basic Law of Governance 

According to the Basic Law of Governance (al-nizam al-asasi li-l-hukm) of KSA (also 

known as the Basic Law),
1
 Sharia is the supreme law. In Article 7, the Basic Law stipulates 

that the Qur’an and the Sunnah are supreme, ruling over all other laws. The Basic Law is 

subordinate to Sharia sources, that is, the Qur’an and the Sunnah of the Prophet (pbuh). 

Therefore, any legal concerns, including human rights, must be regulated based on the 

Sharia.
2
 The Basic Law makes note of human rights in Article 26, which declares that “the 

state protects human rights in accordance with the Islamic Sharia”.
3
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Under the Basic Law the state is responsible for “the rights of citizens and their families in 

the case of emergency, illness, disability and old age”,
4
 but it does not identify or list these 

rights. In addition, the Basic Law claims that KSA will provide job opportunities for every 

individual, establish laws to safeguard employees and employers (Article 28), support public 

education (Article 30) and offer health care for all citizens (Article 31). The Basic Law also 

protects property rights and personal privacy. Article 38 declares that individuals will not be 

penalised for crimes for which they are not responsible without referring to the law and 

“punishment shall not be imposed ex post facto”.
5
 

The Basic Law does not address freedom of expression, association or assembly, or the right 

to information.
6
 Saudi legislation has banned all demonstrations and those who participate are 

penalised. Labour trade unions are forbidden and the collective organisation of workers and 

workers’ strikes is banned.
7
 FNs are defined as “residents”.

8
 Article 36 states that “the State 

shall provide security for all citizens and residents on its territories. No one may be confined, 

arrested or imprisoned without reference to the Law.”
9
 Regarding the rights and duties of 

residents, Article 41 indicates that residents “shall abide by its laws and shall observe the 

values of Saudi society and respect its traditions and feelings”. Article 47 provides the right 

of litigation, which “is guaranteed to citizens and residents of the Kingdom on an equal 

basis”.
10

 

Zartner argues that KSA does not safeguard individual rights.
11

 Although the Basic Law 

contains a section entitled “Rights and Duties”, the degree to which the rights of citizens are 

protected is minimal and the Basic Law does not explicitly clarify these rights.
12

 Although 

the Basic Law accepts the concept of human rights protection, such safeguarding is somewhat 

limited to those rights viewed as consistent with Sharia, as stated in Article 26. However, it 
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could be suggested that this statement is ambiguous, as Quershi and Hashemi do, because 

what rights the Sharia limits are not defined.
13

 

Generally, the Sharia is vital to KSA’s constitution and the lives of Saudi citizens. In Article 

70, the Basic Law specifies that “international regulations, treaties, conventions and 

privileges shall be promulgated and amended under the terms of royal decrees”.
14

 Thus, any 

clauses within international treaties or conventions that have been ratified by royal decree are 

enforced.
15

 

The protection of rights within Saudi domestic law is minimal. Saudi domestic law has 

powerful roots within the legal traditions of the Hanbali School of Law and Wahhabi 

jurisprudence. Saudi domestic law tends to consider the acknowledgement, endorsement and 

internationalisation of secular and externally drafted international human rights laws. To 

some extent, these rights are restricted in the Kingdom.
16

 

3.2. Application of international human rights conventions in KSA 

The issue of international human rights in KSA is extremely complicated and controversial. 

KSA encounters difficulties in this context because the legal system provides insufficient 

protection.
17

 

The relationship between national and international law is typically explained using monism 

and dualism, two competing theories.
18

 In monistic systems, national and international law 

are viewed as a single legal system. The process of ratification immediately integrates the 

regulations into national law. Individuals are able to invoke those regulations in court as 

national law.
19

 In the event of a conflict between an international law and a local law, nearly 

all monists assert that international law takes precedence.
20

 

Dualists focus on the difference between national and international law. Dualism interprets 

international law in the context of national law. Without adopting international laws into 
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national laws, citizens cannot invoke the laws of a treaty that has been ratified by the 

government. According to the Committee on Economic, Social and Cultural Rights, a 

dualistic country “adheres to the principle that international treaties do not automatically, on 

ratification, become part of [the domestic] law. To become directly applicable, international 

treaties must either be transformed or incorporated into [the domestic] law”.
 21 

Article 70 of the Basic Law notes, “Laws, treaties, international agreements and concessions 

shall be issued and modified by royal decrees.” Vlieger indicates that the Basic Law itself is 

not decisive. International agreements must be transformed into national laws. However, this 

practice is rare. Legal representatives and judges are frequently unclear as to whether they 

can immediately make an appeal to an international law in court.
22

 

KSA commonly encounters issues regarding human rights because these rights are not 

effectively addressed by the legal system. International organisations frequently mention this 

(see Chapter 6).
23

 Saudi law does not safeguard fundamental rights. The few rights that are 

safeguarded are subject to rigorous restrictions. These restrictions raise serious concerns 

regarding employment, sponsorship systems, a lack of official liability, random detention and 

exploitation. In KSA and other states, it has been observed that “traditional values are 

frequently used as a justification to undermine human rights”.
24

 Baderin has rightly observed 

that Muslim countries do not typically refuse or neglect to carry out their responsibilities, but 

some international human rights interpretations may “not take Islamic values into 

consideration”.
25

 

The Basic Law indicates that the Law of Criminal Procedure, the Law of Procedure before 

Sharia courts and all other Saudi regulations (which depend on Islamic law) must be in 

agreement with the provisions of Sharia, specifically the Qur’an and the Sunnah of the 

Prophet Mohammed.
26

 Both the Qur’an and the Hadith stress the value of protecting human 
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rights. Though Islamic texts bind legal orders, international conventions and treaties do not 

perform the same function.  

Saudi laws often adopt the dualistic approach. In addition, in order for KSA to implement 

international conventions, they must be ratified so they are in agreement with the Qur’an and 

the Sunnah. This is typically completed using the constitution, through which all judgments 

are made by legal authorities, as indicated in Article 1 of the Basic Law, Article 1 of the Law 

of Criminal Procedure and Article 1 of the Law of Procedure before Sharia Courts. In reality, 

KSA usually applies international law according to domestic law, unless there is a specific 

provision that explicitly breaches international law. Therefore, domestic law usually complies 

with international law. Nevertheless, when there are conflicts, KSA is obliged to adhere to 

Sharia.
27

 

Though there have been many developments on the subject of human rights in the country, 

further improvements are required to safeguard the rights of migrant workers. A current issue 

centres on migrant workers with few practical skills, namely those working in construction.
28

 

Various human rights divisions and local human rights institutions exist to promote human 

rights. However, due to inadequate reporting and documentation, trustworthy information is 

scarce. This makes it extremely difficult to generate an accurate image of the Saudi legal 

system, specifically with regard to the actions of Saudi authorities on human rights issues.
29

 

3.3. The Saudi Government’s position on the ratification of and reservation to 

international human rights conventions  

Information regarding the position of the Saudi legal system regarding the implementation of 

international conventions within its system is substantial. This subject matter has drawn 

extensive scholarly interest.
30

 KSA is among several countries that are known to hold a 

controversial position towards human rights. This position was revealed when KSA abstained 

from voting for the UDHR in 1948. The government’s opposition, expressed by Al-Barudi 

(the ambassador to the UN at the time), was that the UDHR demonstrated components of 
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Western traditions that did not adhere to the cultural beliefs of Eastern countries.
31

 KSA’s 

specific opposition was towards Article 18,
32

 which offers individuals the right to change 

their religious faith. Al-Barudi noted that this right was incompatible with the precepts of the 

Sharia, which prohibits Muslims from changing their religious beliefs.
33

 

The Saudi Government also claimed that some principles from the declaration were 

recognisable to Islam but were incomplete and required a unifying framework. Marnia 

Lazreg makes the following observation: 

“[The Saudis] took the declaration to be a competing document claiming universality 

when, in fact, its contents were limited to the particularistic goal of applying a 

Western mode of social, political and economic practice onto a culturally and 

philosophically different world. Implicit in the Saudi position is the reasoning that the 

Islamic conception of man and the legal system elaborated upon it is just as good, if 

not better than, the abstract principles enunciated in the declaration and subsequent 

covenants and conventions. ... They maintain that, while international conventions 

seem to strike for what essentially is ‘the unity of the European family,’ the Saudis 

want to go further toward the unity of the whole human family.”
34

 

KSA has not ratified core human rights conventions, such as the ICCPR, the ICESCR and, 

more importantly, the ICMW. This demonstrates weak international commitment to human 

rights issues in an economic, cultural and social sense, as well as in a political and civil sense. 

Even when key conventions regarding fundamental human rights (e.g. ICERD) have been 

ratified, they have done little improve human rights in KSA. Since KSA is not a signatory to 

the ICESCR, which includes basic rights such as the right to work, information is limited on 

the protection of economic, cultural and social rights within KSA. In terms of vulnerable 

populations, women’s rights receive greater protection in comparison to those of migrant 

workers because KSA has ratified the International Convention on the Elimination of all 

Forms of Discrimination against Women (hereinafter referred to as CEDAW).
35

 However, 
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KSA has not ratified the convention concerning the rights of migrant workers and members 

of their families.
36

 

In general, there are two main explanations provided for KSA’s reluctance to sign human 

rights documents. Firstly, KSA insists that the language of the declaration breaches the 

teachings of Islam, such as the freedom of religious beliefs. Secondly, authorities in KSA 

have stated that human rights are given more protection within Sharia compared to the 

UDHR.
37

 However, reservations about, and the misunderstanding of, the provisions of human 

rights conventions prevent the acceptance of international human rights. Even though the 

Basic Law does clearly express a process of dealing with international law, the dualist legal 

system means that international conventions do not immediately obtain the force of law upon 

ratification.  

Therefore, to use international conventions, they must be obtained through the national legal 

system, alongside the involvement of Majlis Ash-Shura (hereinafter referred to as the Shura 

Council),
38

 to incorporate them with national laws, as stated in Articles 15 and 18 of the 

Shura Council Law.
39

 
40

 

However, KSA provides an alternative method for ratification by expressing reservations. 

According to the Vienna Convention on the Law of Treaties (1969), states can submit 

reservations to particular aspects of a treaty. The state may be concerned that the treaty is 

incompatible with state policies or beliefs. For instance, in 2000, KSA ratified the CEDAW 

and submitted subsequent reservations regarding its provisions:
41

  

1. In case of contradiction between any term of the convention and the norms of 

Islamic law, KSA is not under obligation to observe the contradictory terms of the 

Convention. 
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2. KSA does not consider itself bound by paragraph 2 of Article 9 of the convention 

and paragraph 1 of Article 29 of the convention. 

As evidenced by the reservations mentioned above, KSA did not want to be bound by Article 

9, which mandates that the state is able to offer women rights equal to those of men and that 

women can alter or maintain their nationality if they marry a non-native Saudi citizen. 

Additionally, KSA did not wish to adhere to the condition that women were to be given rights 

equal to those of men concerning the nationality of their children.
42

 KSA also submitted a 

reservation about the Convention on the Rights of the Child (hereinafter referred to as CRC)
43

 

with respect to all such articles as are in conflict with the provisions of Sharia.
44

  

KSA indicated that it would apply the provisions of the ICERD
45

 “to prevent, prohibit and 

eradicate all practices of this nature in territories under their jurisdiction”.
46

 These provisions 

do not conflict with the principles of Sharia. KSA did not wish to be bound by ICERD Article 

22, which notes that any dispute must be submitted to the International Court of Justice.
47

 

KSA’s domestic legal and policy framework regarding non-discrimination and equality fails 

to meet international requirements.
48

 Discrimination against FNs exists at societal and 

cultural levels. Tolerance of TFWs exists in KSA because these individuals satisfy the need 

for low-cost labour in the industrial sectors. However, TFWs with limited practical skills 

experience discrimination, racism and xenophobia from some members of the Saudi 

community. Even though TFWs often receive some form of assistance from neighbouring 

Muslim communities and authorities, discrimination towards these individuals persists.
49
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This discriminatory treatment of low-skilled TFWs has a significant impact on other human 

rights, such as their right to an education, employment and a high quality of life; their right to 

liberty and security of person; and to acceptable standards of health. It is controversial that 

KSA, along with other countries that receive foreign labourers, has not yet ratified the ICMW 

and has never considered ILO migration conventions.
 
 

It is necessary to promote and protect the rights of migrant workers, especially in countries 

that receive a large number of international labourers. Addressing the obstacles that prevent 

ratification of human rights conventions would help promote these rights. The UN Human 

Rights Commission appointed a working group of intergovernmental experts to explore the 

rights of migrants
50

 which collects information related to impediments to providing adequate 

protection and submits recommendations for promoting, implementing and guaranteeing the 

rights of migrants. In 1999, this group’s recommendations resulted in the appointment of a 

special rapporteur for the human rights of migrants.  

The group’s final report, presented in 1999,
51

 lists the obstacles preventing effective and 

complete protection of the rights of migrant workers. These obstacles are classified as 

institutional, social and economic.
52

 The fundamental institutional impediment is the 

“absence or non-application of standards and norms in national law”.
53

 The working group 

stressed the vulnerability of migrants as a result of the absence of legal protection or because 

of other weaknesses, which some states consider dangerous to public order. Additional 

institutional impediments include disregard for basic human rights, specifically regarding 

expulsions, and inadequate training of authorities in human rights.
54

 

The second impediment focuses on social obstructions, social differences resulting from 

housing segregation and the accommodation provided to migrants in cities that struggle 

economically. This creates disadvantages in employment, public education and medical 

care.
55
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The third impediment focuses on economic issues: discrimination as workers attempt to 

access employment in their host country. When employed, TFWs tend to be at the low end of 

the labour market, in jobs typically referred to as dirty, degrading and dangerous (3D), which 

can lead to racial segmentation. This is linked to the growing informal sector, which usually 

employs temporary, low-skilled labour and undocumented migrants, who often experience 

abuse.
56

 

KSA may not recognise the rights of workers due to the temporary legal status of foreign 

workers in the country. In most cases, temporary work visas are granted through a 

sponsorship system, which restricts employment to the migrant’s original sponsor in a 

specific location. Unlike permanent immigration programmes, temporary employment is 

frequently perceived as a method of using labour migration to meet specific demands in the 

labour market (see Chapters 5 and 6).
57

  

KSA has consented to the CDHR and ratified the ACHR. However, though the latest version 

of the ACHR shows some improvements, it is still widely criticised.
58

 The main issue of 

regional conventions is the weak enforcement mechanisms or assurance of remedies.
59

 Some 

might suggest that a country that ratifies a convention is obliged to adhere to all the 

prerequisites of the treaty. In accordance with the Vienna Convention, a state that submits 

their reservation to the treaty prior to ratifying it can be exempt, according to its reservations. 

The UN identifies a reservation as follows: 

“a unilateral statement, however phrased or named, made by a state, when signing, 

ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude 

or to modify the legal effect of certain provisions of the treaty in their application to 

that state”.
60

 

One may suggest that the system of ratification is flexible to encourage all countries to 

participate in international conventions, particularly if a requirement of the convention 
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appears to conflict with a country’s values.
61

 Such a system allows countries, such as KSA, to 

apply a treaty in a manner that is in accordance with domestic laws. Thus, a reservation 

applies treaty law to domestic law.
62

 Articles 20 and 21 of the Vienna Convention describe 

the method with which reservations operate. If a country suggests a reservation, then every 

other country may agree to the reservation or oppose it. If the objection is not made within 

one full year, then the state is required to approve the reservation.
63

  

In specific circumstances, a reservation may not be granted. For instance, Article 19(a) 

enables states to vote in favour of reservations unless “the reservation is prohibited by the 

treaty”.
64

 In addition, Article 19(b) states that a reservation is permitted, excluding when “the 

treaty provides that only specified reservations, which do not include the reservation in 

question, may be made”.
65

 Nevertheless, though reservations are allowed, they must satisfy 

Article 19(c), which suggests that a state may not produce a reservation that is “incompatible 

with the object and purpose of the treaty”.
66

 

It can be concluded that the Government of KSA demonstrates non-ratification and non-

compliance with international human rights instruments because these instruments are 

incompatible with the Islamic Sharia. Furthermore, any discriminatory practice or non-

fulfilment of the rights in international conventions by KSA results from interpretation of the 

Qur’an and Sharia. This is evident because Sharia is not codified and is subject to various 

interpretations, making it difficult to determine a reservation based on the Sharia. However, 

conflicting opinions exist as to whether these reservations, made by a number of Islamic 

countries, are actually crucial.
67

  

Ali rightly argues that political, socio-economic and religious considerations exist that lead to 

reservations made by states with a predominantly Muslim population. She also states that 
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“the situation is further complicated where no uniform position vis-à-vis Islamic law is 

adopted by Muslim states since each jurisdiction presents its own specific blend of an 

‘operative’ and ‘cultural’ Islam, distinct from other Muslim jurisdictions”.
68

  

Furthermore, Mashood argues that “in practice Muslim States do not generally plead the 

Sharia or Islamic law as justification for ‘failure to perform’ their international human rights 

obligations. They often argue not against the letter of the law but against some interpretations 

of international human rights law which, they claim, does not take Islamic values into 

consideration.”
69

 

Saudi authorities are still subject to external pressures from critics due to continual violations 

of civil rights. For instance, though KSA authorities assert that Sharia law takes priority over 

the rights of women (as laid out in the CEDAW), some critics indicate that this reservation 

must be viewed as political rather than religious.
70

 

3.4. The significance of non-discrimination provisions for the protection of the rights of 

migrant workers  

The prevention of discrimination comprises the most common and basic principle of the 

protection of human rights and is integrated in all the main UN human rights conventions and 

regional human rights systems.
71

 In light of this, clauses on non-discrimination hold excellent 

potential for interpreting the human rights entitlement of persons, including those who, for 

various reasons, move to live in another country, whether by force or voluntarily.
72

 The 

ICERD is of unique significance to migrant groups that comprise minorities in the state of 

residence, functioning as a valuable protection instrument, specifically in countries that have 

not ratified the conventions related to migrant workers. The ICERD is among the most 

generally ratified human rights instruments and it
 
obligates state parties to eradicate all types 
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of discrimination against every person in their jurisdiction on the basis of colour, race, sex, or 

national or ethnic origin.
73

 

The importance of the ICERD derives from the simple fact that this convention was signed 

and ratified by KSA in 1997.
74

 Moreover, it also includes several rights connected to the 

rights of migrant labourers as non-citizens in regard to their residence and employment in 

Saudi Arabia. Significantly, the ICERD has adopted the Bill of Rights, opened for signature 

in 1965 and entered into force in 1969.  

State parties to the ICERD must condemn and eradicate racial discrimination, explained as 

“any distinction, exclusion, restriction or preference based on race, colour, descent, or 

national or ethnic origin which has the purpose or effect of nullifying or impairing the 

recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental 

freedoms in the political, economic, social, cultural or any other field of public life”.
75

 

Notably, Article 1(2) prevents its application to distinctions, exceptions, limitations or 

preference given by a state party to the ICERD between inhabitants and non-nationals.
76

  

However, some provisions were introduced on the insistence of national authorities in order 

to allow them to limit specific rights to foreign nationals, for instance political rights. 

Nevertheless, non-nationals may assert entitlement protection when they become victims of 

racial or ethnic discrimination. According to Article 3(1), state members should not 

discriminate against any nationality.
77

 In 2003, the UN Special Rapporteur of the UN 

Commission on Human Rights concluded that “all persons should by virtue of their essential 

humanity enjoy all human rights unless exceptional distinctions, for example, between 

citizens and non-citizens, serve a legitimate state objective and are proportional to the 

                                                 
73

 International Convention on the Elimination of All Forms of Racial Discrimination (adopted 21 December 

1965, entered into force 4 January 1969) 660 UNTS 195, arts 1-4.  
74

 Saudi Arabia ratified the Convention on 23 September 1997. Accession to the ICERD was approved by 

Royal Decree M/12; art 70 of the Saudi Basic Law stipulates: ‘‘International regulations, treaties, conventions 

and privileges shall be promulgated and amended under the terms of Royal Decrees.’’ Therefore, the 

provisions of any international convention or treaty which is approved by royal decree is considered to be 

enforceable. 
75

 ICERD (n 71) art 1.  
76

 ibid art 1(2).  
77

 This provision applies in the cases of discrimination against non-citizens: ‘‘This Convention shall not apply 

to distinctions, exclusions, restrictions or preferences made by a State Party to this Convention between 

citizens and noncitizens.’’ Arts 1(3) and 1(2) state: ‘‘Nothing in this Convention may be interpreted as 

affecting in any way the legal provision of State Parties concerning nationality, citizenship or naturalization, 

provided that such provisions do not discriminate against any particular nationality.’’ 

http://www1.umn.edu/humanrts/instree/d1cerd.htm


103 

 

achievement of that objective”.
78

 In several countries, there are still institutional and 

widespread issues facing non-citizens. Xenophobia and racial discrimination, mistreatment 

and harassment remain in host countries, regardless of international human rights standards 

which are either not imposed or are ignored or violated by discriminatory legal regulations or 

policies.
79

  

The CERD investigates periodic reports submitted by its member states and also investigates 

personal grievances as well as incidents that raise special awareness of certain problems. The 

UN Committee on ICERD Concluding Observations in KSA stated:
80

  

While observing the fact that Basic Law, and provisions of royal decrees, rules and codes, 

and also Sharia, ensure equal rights, the Committee is of the view that the assertion in the 

basic principle of non-discrimination in these regulations is not an adequate response to the 

demands of the Convention. The Committee suggests that this state party undertake 

regulations that fit the requirements of Articles 2, 3 and 4 from the Convention. 

General Recommendation XXX highlights the state’s obligation to prevent discrimination 

and recognises five vital aspects for non-citizens: admission to citizenship, administration of 

justice, safeguards against racist speech, expulsions and removal, and social, cultural and 

economic rights.
81

  

Notwithstanding, Saudi authorities have not made any practical efforts to guarantee the rights 

in the ICERD. This lack of compliance has led to many criticisms.
82

 However, under the legal 

responsibilities of this treaty, the Saudi authority is required to offer a remedy: 

“assure to everyone within its jurisdiction effective protection and remedies, through 

the competent national tribunals and other State institutions, against any acts of racial 

discrimination which violate his human rights and fundamental freedoms contrary to 

this Convention, as well as the right to seek from such tribunals just and adequate 
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reparation or satisfaction for any damage suffered as a result of such 

discrimination”.
83

 

KSA submitted a national report for periodic review (2008) which stated that various 

measures had been applied to implement its provisions.
84

 These included ratifying various 

international conventions (even though none of these conventions relate to migrant 

workers).
85

 The report highlights the Council of Ministers Decision No. 166 regulating 

employment relationships between employers and migrant workers,
86

 which bans an 

employer from retaining the passports of migrant workers or their families. It also grants 

them freedom of movement within the country if they hold a valid residence permit and 

rights to have a driving license issued, or buy a car or have a telephone connection, etc., 

without needing the consent of their employers. The report asserts that the word “sponsor” be 

replaced by the term “employer” in official documents. Furthermore, the report highlights 

SLL Article 40 regarding the responsibility of employers to bear all the costs of recruitment, 

issuance and renewal of work and residence permits and other expenses.
87

  

The report highlights the Implementing Regulations for the SLL, promulgated on 29/2/1428 

AH (2007G), which provide wide-ranging provisions to protect migrant workers. These 

include an employment contract providing full details of salary, working hours, type and 

place of work and the length of the contract, and the responsibility of a recruitment agency to 

inform the worker, before concluding an employment contract, of the working and living 

conditions in KSA.
88

 

KSA has submitted its second national report for periodic review and claims that the 

enactment of several ministerial resolutions and the execution of observing mechanisms 

provide adequate protection for migrant workers’ rights. The report lists a number of 

initiatives that increase the protection of migrant workers, including wage protection schema, 

regulation of recruitment companies to regulate the activities of intermediaries, access to 
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health insurance, no discriminatory restrictions on remittances, a ban on outdoor work in the 

heat of the sun, and resolution of labour disputes and inspections in the workplace.
89

  

3.5. The need to ratify conventions on migrant workers with reference to the ICMW 

Based on the above, it is clear that an insufficient commitment to human rights exists in 

general, though this is more pronounced for migrant workers. Saudi law does not safeguard 

many fundamental rights of TFWs, and, in some cases, the few safeguarded rights that exist 

are subject to rigid restrictions. Policy strategies regarding immigrant entry remain restrictive 

in labour-receiving countries, particularly in KSA. These countries express concerns 

regarding the ICMW, preventing ratification.
90

 In practice, the ratifications of the ICMW (as 

well as relevant ILO Conventions on migrant workers) are discouraging. With 48 ratifications 

made in 2015, the ICMW has received the lowest number of ratifications compared to other 

key human rights conventions. The few countries that have ratified are mainly labour-sending 

countries.
91

 

Devasahayam argues that, in Asian countries, there are substantial variations in the responses 

of labour-receiving and labour-sending countries towards the ICMW: 

“The human rights approach has been received with greater ease in the sending 

countries; by contrast, in the receiving countries, the term ‘human rights’ has been 

variously interpreted according to local definitions of civil liberties. As such, these 

countries have been found to ‘lack... political will’ to enforce the protection of 

migrant rights and, subsequently, have not ratified the international instruments 

related to migrant workers.”
92

  

It is argued that KSA, as an affiliate of the UN and the ILO, has a legal responsibility to 

support the values of such organisations. This includes the promotion of universal human 

rights and adequate working conditions for the workers in their territory, regardless of 

nationality or migration status. KSA has ratified numerous UN and ILO instruments that are 

applicable to all humans. As a signatory to some of these instruments, KSA must apply all the 
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obligations stemming from these conventions “in good faith ... and refrain from acts which 

could defeat the object and purpose of the treaty”.
93

 

Grange argues that the ICMW is necessary and useful for the Middle East, inviting labour-

receiving countries to ratify it.
94

 It is often argued that the general goals of the ICMW do not 

contradict the principles of the Sharia on the topic of safeguarding the rights of labour, 

specifically concerning the relationship between an employer and an employee. This can be 

seen through the aims of the ICMW, some of which are mentioned below:  

 The preamble states that “one of the objectives of the ILO, as stated in its constitution, 

is the protection of the interests of workers when employed in countries other than 

their own”.
95

 

 Most of the rights are acknowledged in the Sharia and are relevant to employment 

relationships, such as the right to work and free choice of employment. 

 The primary purpose is to safeguard migrant workers and their families against 

exploitation and abuse of their rights. 

 The ICMW is based on the principle that every migrant must have a minimum level 

of protection. 

 The ICMW includes specific clauses on equality and non-discrimination, which are 

relevant to the ICERD, and KSA is party to this.
96

 

3.6. Examining the role of national human rights organisations in promoting the rights 

of migrant workers in KSA 

The Saudi Government has established the National Society for Human Rights (NSHR)
97

 and 

a Saudi Human Rights Commission (SHRC)
98

 as a national strategy to implement and 
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promote human rights. The SHRC was created in September 2005 and reports directly to the 

President of the Council of Ministers.
99

 This governmental agency is charged with observing 

and applying human rights and raising public awareness.
100

  

The SHRC also expresses opinions on draft laws, reviews existing laws and suggests 

amendments, in accordance with Article 5(2). The SHRC is also required to monitor and 

supervise government entities to ensure they take adequate measures to implement human 

rights standards, as stipulated in Article 5(3). The SHRC is responsible for submitting KSA’s 

reports on human rights to the President of the Council of Ministers after their approval by 

the SHRC’s Board, as stated in Article 5(5). Other duties include, for instance receiving 

“complaints from individuals, institutions, organizations and others with regard to human 

rights issues”,
101

 following up “any complaint until it is resolved” and visiting “prisons and 

detention centres”.
102

  

While the SHRC is a governmental supervisory body, rather than an independent civil 

organisation, the NSHR, established in 2004, is a non-governmental institution. The 

constitution of the NSHR includes the following:
103

 

 Protecting human rights as stipulated in the Basic Law 

 Ensuring implementation of regional and international human rights conventions as 

long as there is no contradiction with Sharia 

 Collaborating with non-governmental organizations (NGOs) to promote and protect 

human rights 

 Receiving complaints regarding human rights violations and following up with 

relevant authorities 

 Examining the application of international human rights conventions and contributing 

to regional and international conferences in the field of human rights. 
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The NSHR has 41 members and the majority occupy senior government positions. Similar to 

the SHRC, the NSHR is sponsored by government. It has dealt with numerous complaints 

concerning political prejudice, fraud, worker exploitation, the mistreatment of women and 

other personal security abuses.
104

 According the NSHR there have been 4,503 labour cases 

received since its formation, 214 of them in 2015.
105

  

It should be emphasised that the SHRC has not achieved an effective role in promoting 

human rights. In contrast, the NSHR has played a vital role, conducting several studies into 

the field of human rights and collaborating with representatives of key international human 

rights organisations.
106

  

3.6.1. NSHR proposal and the view of adopting the ICMW 

In 2008, the NSHR conducted a study to examine the compatibility of the ICMW with Saudi 

legislation in relation to the employment of migrant workers,
107

 which found that 

considerable parts of Saudi law and regulation do comply. This study suggests that to become 

a party to the ICMW, the Labour Law, residency regulations, foreign labourers’ recruitment 

standards, social insurance regulations and some rules and regulations relating to the Passport 

Department require revision.
108

  

The study examines some of the Saudi laws and regulations which are in conflict with the 

ICMW, specifically Article 20, which prevents exile for “failure to fulfil an obligation arising 

out of a work contract”
109

 and Article 22, which prohibits collective deportation and asserts 

that expulsion should be decided on an individual basis.
110

 The NSHR believes that the rights 

mentioned in these articles are not applicable to currently existing deportation rules in Saudi 

Arabia.
111

 

Furthermore, this study notes that, in order to meet the requirements of Article 24, the 

compulsory sponsorship (kafala) system must be abolished, and highlights a significant 
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negative of kafala, which can lead to the confiscation or destruction of migrant workers’ 

identity documentation. The right of migrant workers to retain all his or her identity 

documentation is clearly defined in Article 21.
112

 

This study also notes the right of foreign workers to enter and leave the country of 

employment as stipulated in ICMW Article 8. There are no provisions in KSA’s bylaws that 

clearly stipulate the reasons for preventing a TFW from leaving KSA. However, it is worth 

mentioning that the kafala system provides the right of employers to allow their workers 

entry and exit from the country (see chapter 5). 

This study calls for revisions to social security regulations and rules to provide equality 

between national and migrant workers, in line with ICMW Article 27. The study also calls on 

the Saudi authority to revise the current rules and regulations for the recruitment of workers 

to include a regulation to reunite the members of foreign workers’ families, in order to meet 

the requirements of the ICMW (Article 44).
113

 

Finally, this study identifies residency regulations and the kafala system as the main obstacles 

that prevent KSA from becoming a signatory to the ICMW. The NSHR critiques the kafala 

system, stating that it is “not based on any legitimate or logical foundation, particularly the 

current rules which have, over the years the age of the compulsory sponsorship led to 

building up economic and social interests”.
114

 The NSHR suggests that the residency 

regulations and the kafala system should be revised to abolish the compulsory sponsorship 

system, which conflicts with international human rights instruments.
115

  

3.6.2 Articles that may cause reservations about the ICMW  

As discussed, KSA has specific reservations about international conventions. These 

reservations mainly apply to the provisions of international conventions on human rights. 

One reservation is that there is a possibility of taking human rights violations to the 

International Court of Justice. A second reservation is that the provisions may conflict with 

the principles of Sharia. However, the NSHR suggests a mechanism to prevent KSA from 
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rejecting the ICMW.
116

 Their study indicates that the ICMW contains two provisions that 

may conflict with the principles of Sharia, which are described as follows. 

Article 4 protects the migrant worker’s family members, which includes a husband or other 

relationship ‘equivalent to marriage’. This breaches the Sharia, which only acknowledges 

marital relationships. This may create a reservation about any relationship that is not 

considered marital.
117

 

Article 12 provides freedom of religion to migrant workers. The NSHR notes that “freedom 

to manifest one’s religion or belief may be subject only to such limitations as are prescribed 

by law and are necessary to protect public safety, order, health or morals or the fundamental 

rights and freedoms of others”. According to the NSHR, because KSA is distinguished as 

being the holy land in which the Islamic faith originated, this makes the practice of other 

religions in public intolerable. Thus, based on this limitation, there is no need to have any 

reservations regarding this provision.
118

 

Conclusion  

If Saudi Arabia is genuine about its obligation to safeguard human rights, the country must 

use the instruments mentioned in Chapter 3 and this chapter as guides for the laws, 

regulations and policies of the country. It is often argued that human rights standards are 

universal, and efforts to protect workers’ human rights must comply with domestic 

legislation. Therefore, the argument that laws on international human rights are the exclusive 

concern of Western countries is not justifiable. 

It is evident from the readings of Islamic traditions (see Chapter 2) that Islam gives 

encouragement and provides protection to labour and work done for a living. From an Islamic 

legal viewpoint, the Sharia puts both a legal and a moral responsibility on the state to protect 

and ensure the social and economic well-being of all people.
119

 

In general, KSA appears unable to formulate a coherent position on the relationship of its 

domestic laws to international human rights law. Some countries (including KSA) use Sharia 
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as a reason for non-compliance with international protection standards, usually without 

providing any convincing argument.
120

  

It could be said that KSA cannot ignore the rights stipulated in international human rights 

instruments that are compatible with Islamic teaching and the Basic Law, especially those 

related to migrant workers. Signatory states are allowed to make these rights comply with 

national law. The acknowledgement of human rights by all Islamic countries is, generally, 

supported by Sharia, the UIDHR and the CDHRI and constitutions in Muslim countries, 

including Saudi Arabia.
121

 A 2008 NSHR study examined the compatibility of the ICMW 

with Saudi legislation in relation to the employment of migrant workers and found that 

considerable parts of Saudi law and regulation relating to the employment of migrant workers 

were in line with the ICMW. It is believed that the outcomes of this study should take into 

account the policy-makers in KSA.  

Finally, since KSA has not ratified any of the conventions related to migrant workers, the 

Saudi Government is not legally bound to implement the principles laid out in them. For this 

reason, this thesis suggests that the international instruments ratified by KSA, such as the ILO 

Conventions and the ICERD, may help advance the protection of foreign workers in the 

country. It is often said that the general principles of human rights and labour rights are 

extended to include protection to all marginalised people, regardless of migration status or 

nationality. However, KSA has a moral obligation, as a member of these international 

organisations, to respect and promote their values and strengthen the universality of human 

rights. 

The following chapter addresses the employment situation of TFWs in the SLM with special 

reference to the human rights issues surrounding the structure of the admission of TFWs into 

the SCS. 
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Chapter 4: Assessing the Structure of Admission of TFWs in KSA 

Introduction  

This chapter addresses the institutional structure for managing TFWs and the overlapping 

jurisdictions and policies administering them in greater depth in order to understand the 

situation of low-skilled TFWs in the SCS. Examining the policies of labour recruitment is 

essential in order to highlight the role of formal recruitment channels in protecting workers’ 

rights and to distinguish them from informal channels. This chapter also highlights the role of 

labour-sending countries and the negotiation of labour agreements concerning recruitment 

between KSA and those countries. 

The final section examines issues related to human rights brought forth by the admission of 

low-skilled TFWs. Although KSA has still not adopted any key human rights conventions 

related to labour migration, this study uses the international norms, standards and principles 

that underpin the RBA to labour migration as tools to evaluate domestic laws and policies 

that may affect TFWs’ rights. The RBA does not suggest a unique human rights  protection 

agenda; rather, it examines procedures and policies based on criteria laid out in human rights 

law  and other instruments.
1
 As stated in Chapter 2, the RBA to labour migration can serve as 

a model for national migration policies and employment guidelines to enforce the rights of 

TFWs. This chapter explores the legal and administrative deficiencies of the current structure 

of TFW admission, which lead to an exploitative and discriminatory work environment. This 

analysis explores the extent to which the SLM and economic interests are in line with the 

objectives of international standards of protection for TFWs’ rights. 

4.1. The status of TFWs 

The laws and regulations in KSA commonly describe the admission of FNs for the purpose of 

employment under fixed-term employment contracts governed by based on the sponsorship 

system and conditional on the worker repatriating to the country of origin upon completion. 

The following declaration represents the official position of Gulf governments toward non-

nationals living in the Gulf region:
2
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“Workers hosted by … GCC countries cannot be considered migrant workers, as they 

work on a temporary basis and according to fixed-term employment contracts. Upon 

expiration of these contracts, they return to their home countries. Therefore, the 

immigration laws applicable in Western countries cannot be applied to these workers 

… the internationally accepted concept of migration does not apply to them.”
3
 

El-Shamsi highlights that there is a legal difference between migrant workers and TFWs, 

which he claims is acknowledged by international agreements between the GCC and labour-

exporting countries.
4
 He refers to the findings of the Third Asian Ministerial Consultation 

Conference (2005) held by the IOM in Bali to claim that “expatriate workers will be 

temporary, not migrant workers”.
5
 El-Shamsi emphasises the following:  

“This concept, which has been approved in the Bali Conference by the GCC countries 

and presented at the 95
th

 Session of the International Labour Conference held in 

Geneva in June 2006, has become one of the agreed upon concepts of IOM 

concerning foreign labour working in the GCC.”
6
 

For this reason, this study adopts Ruhs’ definition of temporary migration programmes 

(hereinafter referred to as TMP): “the key feature of a TMP is that residence and employment 

on the basis of a temporary work permit alone does not create an entitlement to stay 

permanently in the host country”.
7
 Ruhs clearly suggests that TFWs whose temporary work 

permits have been terminated and who have not been accorded permanent residence status 

lose the right to reside in the receiving state and are therefore required to return to their own 

country.
8
 Abella points out that the distinction between temporary and permanent migration 

describes FNs “who have more and those who have fewer rights and entitlements under the 

laws of destination states”.
9
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4.2. Approaches to managing TFWs: The Abu Dhabi Dialogue 

The management of TFWs by the Saudi Government and labour-sending countries involves 

substantial inter-ministerial coordination within the country, such as with the Ministry of 

Foreign Affairs (hereinafter referred to as MoFA), the Ministry of Labour (hereinafter 

referred to as MoL) and the Ministry of the Interior (hereinafter referred to as MoI). This is 

supported by various institutional mechanisms and has a clearly defined scope in terms of 

classifications of labour, jobs and sectors to meet labour market demand.
10

 

Chanda et al. point out that institutional approaches and the national framework have 

developed in both sending and receiving states; however, the most prominent development 

was “the shift from a unilateral, notional policy response-based approach to a more 

coordinated and consultative approach to managing migration in many Asian countries”.
11

 

This change happened because of the increasing number of regional consultative negotiations 

between sending countries and receiving countries regarding cross-country and regional 

collaboration in managing migration as well as the rising number of bilateral agreements and 

memoranda of understanding signed by the main sending and receiving states. However, 

migration policy remains primarily formed by national policies, particularly in host countries. 

These policies are complemented by bilateral as well as consultative collaboration 

mechanisms that indicate that both sending and receiving countries acknowledge the 

complications in dealing with migration issues individually.
12

  

In January 2008, 20 Asian governments met in Abu Dhabi to participate in the Ministerial 

Consultation on Overseas Employment and Contractual Labour for Countries of Origin and 

Destination in Asia.
13

 For KSA and other Gulf states, the Abu Dhabi Dialogue appears to be 

indicative of another potential source of leadership that may lead to the formation of an  
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international labour migration regime.
14

 The Global Commission on International Migration 

(hereinafter referred to as GCIM) called on both sending and receiving states to set up a 

dialogue on expanding temporary labour migration programmes, thereby permitting 

individuals to work in the receiving state under a fixed-term employment contract and 

agreed-upon conditions.
15

 

According to the official comments regarding the Abu Dhabi Dialogue, the Saudi Labour 

Minister, Dr Mofarrej Al-Haqbani, stated that its aims were to seek a cooperative approach to 

better managing temporary labour mobility among the governments of labour origin and 

labour destination countries, to help protect and maximise benefits for all parties in the 

contractual relationship.
16

 

While each country clearly has its own agenda regarding the management of temporary 

contractual labour, preventing irregular migration and enhancing the welfare of migrant 

workers overseas have been two of the main objectives of both the receiving and the sending 

countries. The Abu Dhabi Declaration was unanimously adopted and proposed four 

objectives for the countries of origin and destination:
17

  

 Illegal recruitment practices should be banned, and processes to protect TFWs and 

their well-being should be implemented. This, in turn, would prevent exploitation in 

their country of origin and the country receiving them. 

 The ability to effectively coordinate the supply and demand of labour should be 

increased.  

 A framework should be developed to enable countries to have a comprehensive 

approach to managing temporary contractual work. Such a framework should take 

into account the common interests of both the source and the receiving countries. 

 Knowledge about SLM trends should be developed, along with skill profiles of 

TFWs.  
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Furthermore, the Abu Dhabi Dialogue acknowledged the shared liability of both sending and 

receiving countries to ensure that recruitment agencies and other third parties involved in the 

labour recruitment process comply with domestic regulations and laws relating to the 

employment of TFWs, therefore providing effective enforcement mechanisms, which are key 

to ensuring the protection of labourers.
18

 

Despite the political restrictions imposed by the Saudi Government on the admission of 

TFWs, there are several factors which have an impact on the management of the programme. 

The SLM, in the context of accelerated globalisation, needs to make hiring TFWs much more 

flexible to meet the economic demands of sending and receiving countries.
19

 Furthermore, the 

private sector, such as the Council of Saudi Chambers (National Recruitment Committee), 

has recently been given the responsibility of designing and managing the admission of TFWs. 

These actors have taken a lead role in influencing policy-makers in order to establish the 

legislative framework needed.
20

 In June 2004, the International Labour Conference of the 

International Labour Organization adopted a resolution calling for increased opportunities for 

regular worker migration based on the SLM requirements and the sovereign rights of all 

countries to regulate their own migration rules.
21

  

The International Organization for Migration (IOM) highlights the benefits of managing the 

employment of TFWs, pointing out that if they are appropriately managed, this can 

potentially benefit all parties involved in the process (i.e. origin and destination countries and 

migrant workers themselves).
22

 But Castles cautions that “to achieve these net-benefits in 

practice will almost certainly require a high degree of government involvement and 

intervention” in the SLM.
23
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The employment of TFWs implemented by KSA and sending countries encompasses 

substantial inter-ministerial coordination between the countries. Institutional mechanisms for 

legal implementation, including incentives and disincentives for employers and TFWs, with a 

clearly defined scope in terms of categories of occupation, labour and sector, are needed. 

Thus, it is hard to judge how well the recruitment has functioned in stemming unlawful 

migration and addressing local SLM essentials. Additionally, it is a plan that is generally 

outlined from the receiving state’s side, with limited recognition of the sending country’s 

benefits and concerns.
24

 However, such temporary employment is likely to increase in 

frequency and complexity as policy-makers attempt to devise innovative ways of channelling 

the lawful admission of TFWs on a short-term basis into some sectors, particularly low-

skilled labour sectors such as construction.
25

 

Hence, managing the employment of TFWs takes on a variety of forms and policy structures 

that are usually applied to pre-entry controls, conditions, and rules and procedures for the 

admission of each category of foreign national. Admission for temporary employment is 

through the restricted kafala system, and workers are bound by the same selection criteria, 

conditions of stay and limitations, as explored in the next chapter.
26

  

4.3. Current administrative control after admission  

The TFW is attached to a temporary residence permit that has a fixed term (usually up to two 

years) and is generally renewable. Longva identifies the unique features of current labour 

migration to KSA and other GCC states, whereby TFWs are eternally contract workers, with 

no prospect of permanent residency regardless of their length of stay.
27

 The goals of the 

employment of TFWs in the SLM are unequivocally economistic and antithetical to 

immigration per se.
28

  

The employment of TFWs is designed to meet the demands of the SLM without increasing 

the number of permanent residents in a population. It is supposed to produce only a 

temporary increase in the demographics of the receiving state for the purpose of economic 

need when the local workforce cannot meet the demand. The TFWs do not have free access 

                                                 
24

 Chanda and Gopalan (n 11) 183-185. 
25

 Baruah (n 19) 113. 
26

 Abella (n 9) 29. 
27

 Anh Nga Longva, ‘Keeping Migrant Workers in Check: The Kafala System in the Gulf’ (Middle East 

Research and Information Report 211, 1999) 20. 
28

 Lori (n 2) 7-8. 



118 

 

to the SLM, and the restrictions on their work visas tend to prevent them from being able to 

legally apply for permanent residency, to bring their families with them or to apply for 

naturalisation, whatever their length of stay in KSA. 

The backbone of the admission of TFWs has been the kafala system, which devolves material 

benefit and considerable power over TFWs to the Saudi nationals who undertake this legal 

responsibility and which governs the daily administration and control of TFWs. This 

privatisation appoints employers as agents of national (i.e. labour and immigration) control 

over TFWs and helps target labour supply to where it is needed.
29

 It has been calibrated to 

protect the native workforce and is designed for the convenience of local employers.
30

 

According to the Abu Dhabi Dialogue, the origin and destination countries set the key 

objectives of TFW mobility and guarantee the temporariness of stay, followed by 

reintegration into the labourers’ country so that the initial employment agreement does not 

cause irregular employment experiences in the receiving countries.
31

 These arrangements are 

generally restricted to low- and semi-skilled labour, and sometimes do not extend to 

professionals. However, these often contradictory objectives have posed enormous 

difficulties for immigration authorities, who look for adjustments by permitting a greater 

scope for market-led admissions while at the same time imposing restrictions on such 

admissions through the sponsorship system to meet anti-immigration objectives.
32

 As 

employers are the main legal entity responsible for TFWs, they accrue immense power over 

them, rendering them more vulnerable to exploitation.
33

 

4.4. Institutional structure for managing TFWs 

With the increase in the scale and complexity of TFW issues, authorities are struggling to 

cope, resulting in the establishment of governmental institutions to regulate TFW labour. 

Under the legal framework of the SLL (including the Executive Regulation of Labour Law 
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and the nitaqat system)
34

, residency law (which includes the Statute for the Treatment of 

Persons Arriving in the Kingdom on Hajj, Umrah or Other Visas and the Rules for Dealing 

with Expatriates in Violation of the Laws) and visa administration regulation, there are three 

departments that administer TFWs, in different ministries.  

Firstly, the MoFA, through the Consular Service Department (visa administration regulation) 

regulates visa entry for various purposes and sets general guidelines for applying for a Saudi 

visa. Secondly, the MoL and its related bodies are responsible for workforce planning and 

development, labour relations (including resolution of disputes, enforcement of labour laws 

and recruitment of TFWs) and the general monitoring of all matters relating to employment 

and the enforcement of labour laws and regulations in the private sector. Thirdly, the MoI 

administers, through residency law and the Passport Department, whether TFWs can enter 

KSA. They handle the workers’ immigration documents relating to residency permits and the 

deportation system through the kafala system. The laws governing the kafala system after the 

labourer has been issued with a work permit are enacted by the regulations of the Passport 

Department.
35

  

The Passport Department plays a crucial role in determining the status of TFWs. However, an 

assessment of Saudi management of TFWs cannot be limited to immigration policy alone. 

SLM regulations, government institutions and nationalisation policies have also contributed 

to managing and regulating TFWs in the country. The table below clarifies the main points of 

managing the admission of TFWs in KSA.36
 

 

Table 4.1: Management of admission of TFWs in KSA 

Sectors Duration Key Policies and Legislation 

Construction  
   

 

Two years, 

and renewable 

Admission policies tend to be short-term and needs-

based in approach, and dependent on economic 

conditions 

Kafala system 

Manufacturing  

Wholesale and retail 

trade  

Agriculture  

Transport  

                                                 
34
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Mining, oil and gas   

 

 

Nitaqat 

Admission in selected sectors and occupations to protect 

local workers (see Chapter 5) 

Prevents any forms of integration of FNs into the 

country 

Electricity and water  

Civil services  

4.4.1. Implementation of shared jurisdiction 

The status of foreign employees and residents in KSA is a matter of shared responsibility and 

joint cooperation between the MoL and the MoI. In 2013, the Saudi Council of Ministers 

made amendments to Article 39 of the Saudi Labour Law 2005, proposed by the MoL. The 

amended law, enacted after the amnesty programme that finished in November 2013, 

delegates the MoL to carry out inspections and check the work permits and residency status 

of labourers without prior notice.
37

 The role of the MoL inspectors is limited to investigating 

work and residency permit violations inside establishments such as workshops, companies, 

factories and worksites. It falls to the MoI to take firm legal action against those violating the 

regulations. Amended Article 39 is now actively enforced, stating as follows: 

“It is not allowed for an employer to let his (foreign) worker go out and work for 

others. It is also not allowed for a worker to engage in work for another employer. 

The employer is not allowed to employ workers who are under the sponsorship of 

others. The Ministry of Labour shall inspect the firms and investigate the violations 

discovered by its inspectors, and then forward them to the Ministry of the Interior to 

take penal actions against them.”
38

 

Moreover, after the amendment, Article 39 explains the role of the MoI in dealing with 

unauthorised employment by TFW, implying that if the employer is not complicit then 

punitive measures will be taken only against the worker: 

“The employer is not allowed to let his worker engage in work for his own benefit. 

The worker would also not be permitted to work on his own account. The Ministry of 

the Interior shall arrest, deport and take punitive measures against these violators who 

are working for their own benefit in the streets and public squares as well as against 

those who run away (from their sponsors).”
39
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Furthermore, according to the Rules of Dealing with Expatriates Violating the Regulations 

Issued by the MoI,
40

 the security authority in charge of enforcing the penalties should arrest 

and deport TFWs, cracking down on those using public squares and streets as gathering 

points to search for jobs and work for their own benefit.
41

 

Committees with members from the MoL and the MoI apply these amendments,
42

 and both 

ministries can issue ministerial regulations concerning temporary work, residency permit 

programmes and related issues. Furthermore, both frequently update administrative 

procedures in order to assist labour inspectors and passport officers make decisions regarding 

violations, for employers, such as imposing fines, and for FNs, such as jailing or deporting 

them.
43

  

4.4.2. Overlapping jurisdictions and administrative processes of TFW admission  

While this shared jurisdiction provides a broad front for the regulation of labour issues, it can 

also create confusion due to potentially contradictory overlapping policies and regulations in 

different departments, as is evident in the process by which TFWs enter KSA. First, sponsors 

apply to the MoL and submit the documents and information required for the acceptance of 

requests regarding the recruitment of labour from abroad.
44

 The MoL assesses the request to 

check if recruiting the TFWs would create competition with Saudi workers or impact 

negatively on the nationalisation programme in the private market. It then makes a decision 

and determines the number of work visas that will be granted to the employer to allow them 

to recruit TFWs.
45

 After that, the work visas are issued by the MoFA. The general 

administration of visas is conducted by the Consular Affairs Department, a branch of the 

MoFA. This aims to follow up all matters relating to the recruitment of FNs to KSA for the 

purpose of either work or residency. The MoFA is responsible for monitoring the 
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implementation and interpretation of the regulations related to visas with the competent 

authorities in KSA and abroad.  

The general administration of visas imposes several conditions and restrictions on the work 

visas issued to TFWs, including overlapping regulations concerning the religion of labourers, 

with the MoFA stating that “no work visa will be granted to non-Muslims to work in the 

Holy Places”.
46

 The MoI is responsible for checking who enters or exits the Holy Places 

(Makkah and Madinah), and an employer who violates this requirement may negatively 

affect the rights of non-Muslims to stay and work in KSA, as their inability to work in these 

cities (which are particularly important in the SCS). Despite these restrictions on labour, the 

labour and residency laws do not grant non-Muslim TFWs exceptional rights to change their 

sponsor without the sponsor’s consent if they work with a company that takes a project in or 

shifts their business to the Holy Places.  

Another major problem of overlapping policies and regulations between labour and residency 

laws, explored at length in this study, is that they iterate legal dependency between TFWs and 

their employers, by which the latter accrue immense power. Labour Law Article 40 imposes 

on the employer the obligation to pay fees and all fines resulting from their delay in issuing 

or renewing the residency or work permit. According to Labour Law Article 40, paragraph 1:  

“An employer shall incur the fees pertaining to recruitment of non-Saudi workers, the 

fees of the residence permit (iqama) and work permit together with their renewal and 

the fines resulting from their delay, as well as the fees pertaining to change of 

profession, exit and re-entry visas and return tickets to the worker’s home country at 

the end of the relation between the two parties.”
47

 

As a result of Article 40, TFWs become legally and financially reliant on their employer, not 

just for recruitment and entry into the country, but also for maintaining their legal status. The 

negative effect of this legal dependency creates an imbalance of power between the labourers 

and the sponsors. In many cases this leads to labourers being forced to sign contracts without 

questioning their employers, because they are afraid their employers may terminate their 

work contract and deport them.
 48 
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The regulations of the Residency (iqama) System Violations and Penalties states in Article 1 

that FNs are legally responsible for reporting their iqama three days before expiration, 

otherwise the Residency Law requires the imposition of fines on those working for an 

individual or private company.
49

 The same article states that “if the applicant’s employer is 

an individual or private company or establishment, he shall be required to pay double the 

iqama fees”.
50

 Furthermore, the same article discriminates between the type of sponsor 

(individual, private company or government institution), which is another form of confusion 

that may create a conflict between the parties to an employment contract. The article states:  

“If the applicant is working for a governmental institute, the institute is responsible 

for submitting new iqama and iqama renewal requests for their personnel within 2 

months of recruiting them and before its expiry. In case of delay, the institution shall 

be required to investigate with the employee responsible for this delay to decide the 

disciplinary action for such violation.”
51

  

Another issue caused by conflicting regulations is that of changing employer. Both the MoL 

and the MoI have roles in changing sponsors and transferring labour services to another 

employer. One of these regulations is the transfer service (kafala) fees, set as SR2,000 for the 

first time, SR4,000 for the second time and SR6,000 for the third time.
52

 These regulations 

have limited the rights of TFWs to change their sponsors no more than three times. However, 

the MoL announced that TFWs seeking to change their sponsorship without their current 

employer’s consent or looking to work for another employer have to meet three conditions in 

order to be granted a successful transfer:
53
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 The sponsor did not issuing a work permit within three months of the worker’s arrival 

to KSA. 

 The labourer did not receive a salary for three months. 

 The sponsor’s company is in the red or yellow nitaqat category.
54

  

These labour and residency regulations do not clarify the rights of TFWs who have already 

changed employer three times and meet the conditions to change sponsors. In practice, these 

labour and residency regulations of the MoI, which is responsible for issuing the iqama, limit 

TFWs to changing sponsors three times; however, the MoL is generally responsible for 

issuing work permits, which shows another type of overlap in the jurisdiction of these 

governmental authorities. This overlap of regulations confuses workers about where to seek 

their rights, particularly in the absence of legal aid to navigate complicated Saudi 

bureaucracy. 

4.5. Regulating recruitment agencies/companies: practical issues 

With some exceptions, KSA has a comprehensive ban on permanent migration (due to 

political and social struggles), and the MoL issues licenses to labour-recruiting companies for 

temporary recruitment. In the early phases of contract labour inflows, part of the migration 

from Asian countries was arranged by the government to allow government requests through 

offices especially established for this purpose. As the demand for workers grew, receiving 

and sending countries could not handle the recruitment without private-sector involvement, 

and thus a system of licensed recruitment emerged and developed into a network of 

institutions, agents and practices.
55

 The government created designated bureaus within the 

relevant ministries to manage recruitment agents and revise and approve the work visa 

requests received from employers. The current immigration rules were reviewed in nearly all 

the main sending countries during the 1970s and 1980s, and administrative mechanisms were 

set up to control outflows in an orderly way.
56

 Therefore, the various aspects of the 

recruitment process caused the MoL to regulate the employment of TFWs through sharing 

the role of recruitment with the private sector by establishing recruitment agencies and 

companies. According to the SLL, the MoL requires private recruitment offices to obtain a 
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licence. Article 30 of the SLL stipulates that “a natural or corporate person may not engage in 

the recruitment of Saudis or in the recruitment of workers from abroad unless licensed for the 

same by the Ministry”.
57

  

In accordance with Article 243 of the SLL, the MoL issued executive regulations that outline 

the responsibilities of recruitment agencies,
58

 while Article 14 of the Executive Regulation of 

the Labour Law bans recruitment agencies from charging labourers with any recruitment 

fees, as these fees can be collected from the sponsor only. The SLL stipulates in Article 40, 

paragraph 1: “An employer shall incur the fees pertaining to recruitment of non-Saudi 

workers.”
59

 Paragraph 2 of the same article stipulates that the costs incurred in repatriating 

workers fall upon the sponsor unless the worker wants to return to the country of origin 

during the first three months after arrival (probation period), or if the worker is incapable of 

performing the work stipulated in the contract.
60

 

The private recruitment agencies have the responsibility of ensuring their recruitment 

partners in the sending countries are competent and authorised to recruit workers from their 

country. These regulations obligate the agencies to ensure that the workers are aware of the 

working conditions, customs, culture and regulations related to their temporary work and 

residency permits in the country.
61

 Article 14, paragraph 22 identifies the role of recruitment 

companies as offering the employment services of its own TFWs to other employers who 

cannot recruit their own workers. This agreement between the labourer and the employer 

should be under the supervision of the recruitment agency, as they are the original employer 

and are responsible for paying the workers’ salary and ensuring their rights.
62

 In addition to 

these regulations, recruitment companies are responsible for the following: 

 Providing suitable accommodation. 

 Including in the employment agreement made between the foreign labourer and the 

recruitment agency the recruitment agency’s right to offer the worker’s services to 

other employers under the recruitment agency’s supervision. 
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 Meeting all legal responsibilities of social security and labour law, and relevant 

executive bodies.  

 Making the fees for subcontracting workers to other employers reasonable. 

The penalties for breaching these regulations are set out in SLL Articles 33, 41 and 81. The 

penalties applied to violators (whether original sponsors, employers or TFWs) who break 

recruitment laws include punishments such as imprisonment, revocation of the agency’s 

operating license, a ban on recruiting TFWs, minimum fines of SR10,000 (multiplied by the 

number of labourers) and deportation if the violator is a FN.
63

  

These official systems are different from the unofficial networks of brokers and sub-agents 

who support the chain of the migration of newcomers to the receiving countries.
64

 TFWs are 

often unprotected against misinformation from unofficial agencies. The use of brokers and 

sub-agents leads to many conflicts over the most basic working conditions, such as wages, 

weekly days off, transaction costs, hours worked per day and tasks.
65

 The issues with this 

type of unofficial recruitment channel are generally not covered adequately in studies of 

labour migration in either the sending countries or KSA, showing that exploitation of TFWs 

happens even before deployment.
66

 

As stated in Chapter 2, regulations to prevent malpractice in formal recruitment procedures 

have been defined in accordance with ILO Conventions. The ILO Convention on Private 

Employment Agencies (No. 181), Article 7 states that “private employment agencies shall not 

charge directly or indirectly, in whole or in part, any fees or costs to workers”. In theory, ILO 

Article 7 is in line with SLL Article 40, paragraph 1, which states that employers shall incur 

the fees pertaining to the recruitment of non-Saudi workers. However, the above law expects 

recruitment agencies/companies and sponsors to adhere to the provisions that regulate TFWs’ 

recruitment and employment in the country. The common observation is that private 

recruitment agencies/companies are often poorly monitored, and few regulations exist to ban 

illegal recruitment practices such as visa trading and recruitment fees charged to TFWs. A 
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significant number of studies conducted by various human rights organisations such as 

Amnesty International and Human Rights Watch (hereinafter referred to as HRW) in labour-

sending countries confirm that many workers are charged recruitment fees, heavily indebting 

them before they even leave their home countries. Moreover, during the recruitment process 

and employment, the workers probably do not get the chance to see their employment 

contracts before departure, or if they do see them, to have the terms and conditions explained 

appropriately. Furthermore, it is common for the original employment contract to be replaced 

by another upon arrival at their destination.
67

 

Crépeau, the UN Special Rapporteur on the Human Rights of Migrants, affirms that TFWs 

are at increased risk of abuse and mistreatment in the workplace due to several factors, 

including deceptive recruitment practices, by both employers and brokers. He suggests that 

governments must play an effective role in regulating all the recruitment sectors in order to 

combat deceptive recruitment practices.
68

 As stated in Chapter 2, the ILO’s Multilateral 

Framework on Labour Migration offers valuable guidance in this respect. The ILO 

Committee suggests that “in light of fraudulent practices taking place in the country of 

employment, such as contract substitution, migrant-receiving countries should take a more 

active role in supervising the issuance and execution of contracts of employment”.
69

 From 

this, it can be understood that these types of deception during the recruitment and 

employment process make TFWs vulnerable to abuse.
70

 

4.6. Labour-sending responsibilities 

While the emphasis of this study is on employment and recruitment processes and measures 

taken by the Saudi Government to protect TFWs, an analysis of the recruitment process 

would not be complete without highlighting the roles and responsibilities of sending countries 

to protect TFWs internationally. While this subject is outside the scope of this study, 

highlighting the sending countries’ roles in facilitating and encouraging labour movement 
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through their relevant ministries is vital to discovering measures to prevent and eliminate 

exploitative recruitment practices. What is obvious from the preceding analysis of the 

recruitment process between sending and receiving countries is the need, at least in the 

researcher’s opinion,
71

 to improve the effectiveness of existing measures to protect the rights 

of TFWs in order to prevent and eliminate exploitation, which is also suggested by the ILO 

measures (see Chapter 2).
72

  

Sending countries have created designated bureaus within their relevant ministries to manage 

recruitment agents, revise and approve the employment agreements received from receiving 

countries, record migrants, offer advice on minimum wage rates and the living and working 

conditions, and confirm migrants’ protection and welfare.
73

 Some of the recruiting services 

provided by labour-exporting countries include recruitment, training, finding employment 

abroad, handling employment contracts, arranging for medical checks, dealing with 

repatriation, and submitting work applications and passports to the embassy to issue work 

visas.
74

 Clear instructions and guidelines are provided to prevent illegal practices, and 

sentences are stated in cases where migrants or the mediators are involved in such practices. 

Concern with unregulated movement has been an essential part of the management 

mechanisms of sending countries. At the same time, instructions and regulations to confirm 

the arranged entry and work participation of TFWs were established by the Saudi 

Government.
75

 The current situation in both labour-sending and labour-receiving countries 

highlights the need to improve cooperation between these countries and enhance transparency 

in the recruitment process.
76

  

4.7. Role of the memoranda of understanding 

As discussed in previous chapters, the growing complexity of international labour migration 

arrangements emphasises the significance of international collaboration in the control of 

migration processes and the safeguarding of TFWs. Today, bilateral labour arrangements 
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(hereinafter referred to as BLAs) and memoranda of understanding (hereinafter referred to as 

MoUs) have become increasingly popular between sending and receiving countries.
77

 

The ILO Conventions acknowledge that the bilateral agreement is a method of good practice 

in governing the inflow of labour migration, which has led to increased protection for migrant 

workers. For instance, ILO Convention No. 97 mentions in Article 10 that “whenever 

necessary or desirable, conclusion of agreements to regulate migration for employment in 

cases where numbers of migrants are sufficiently large”.
78

 In order to provide practical 

results, the supplementary ILO Recommendation No. 86 offers in its annex a Model 

Agreement on Temporary and Permanent Employment, which has led to greater ease in 

developing bilateral labour arrangements between labour-sending and labour-receiving 

countries.
79

  

An interesting development in KSA is that a number of MoUs have been signed, including 

with the Philippines
80

 and India.
81

 These refer to the protection of the rights of both workers 

and employers in relation to domestic worker agreements.
82

 In accordance with these 

memoranda, supervising all recruitment processes and fostering a harmonious relationship 

between workers and employers that is grounded on mutual recognition that the right to work 

with dignity should be protected are enforced.
83

 The ratification of these MoUs is vital to 

improve cooperation between countries by systematising the process of employment and 

protecting the rights of workers. Although these MoUs are limited to domestic workers, 
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agreements covering all labour categories, including low-skilled workers, may help to 

enhance the employment conditions for low-skilled workers in KSA.
84

  

4.8. Assessing the admission of TFWs and its impact on the rights of low-skilled workers  

4.8.1. A dehumanising employment admission? 

Human rights criteria are often meaningless for low-skilled TFWs in KSA who have little 

experience of human rights in their home country, and violations can occur before and after 

departure.
85

 Therefore, it is often argued that the current admission structure of TFW 

employment presents a major challenge to providing equal treatment of workers due to the 

interests of foreign labourers being of negligible importance compared to employers and local 

workers. The latter are invariably favoured by the government,
86

 as is manifest in egregious 

infringements, such as no granting of residency unless the worker has a work contract, no 

right to family reunion and no guarantees of health and social benefits available to citizens.
87

 

TFWs cannot freely change employer or leave the country without permission from their 

sponsor.
88

 The ILO highlights the vulnerability of foreign low-skilled workers, stating:  

“Despite the positive experiences of migrant workers, a significant number face undue 

hardships and abuse in the form of low wages, poor working conditions, virtual 

absence of social protection, denial of freedom of association and workers’ rights, 

discrimination and xenophobia, as well as social exclusion. Gaps in working 

conditions, wages and treatment exist among migrant workers and between migrant 

and national workers. In a significant number of cases unemployment rates, job 

security and wages differ between regular migrant workers and national workers.”
89

 

Current thinking, applying RBAs to TFWs, draws on one fundamental principle of human 

rights stated in the UDHR: “All human beings are born free and equal in dignity and 

rights.”
90

 This is manifested not merely in the principle of non-discrimination stipulated in 
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Article 7 of the ICMW, but is inherent in the concept of human rights. As mentioned in 

Chapter 3, at a global level, there is a growing effort to stress the RBA to understanding 

TFWs’ rights issues.
91

 However, the RBA does not suggest a unique human rights protection 

agenda; instead, it examines procedures and policies based on criteria laid out in human 

rights  law and instruments adopted by a state.
92

 As stated in the previous chapter, ILO
93

 and 

UN conventions outline a comprehensive set of rights for migrants, including the right to 

equal protection under the law, although “there is a large gap between the rights that 

international human rights law guarantees to non-citizens and the realities they must face”.
94

 

The RBA is a valuable tool for migration policy-makers because it offers a particular 

emphasis on disempowerment and marginalised groups such as low-skilled TFWs. The RBA 

makes special efforts to reach the most excluded and marginalised populations.
95

 

It is often argued that the RBA to labour migration can serve as a model for national 

migration policies and employment guidelines to enforce the rights of TFWs in KSA.
96

 This 

approach to labour migration is expected to place the fair treatment of TFWs, especially low-

skilled labour, at the top of the agenda of all dialogue on labour migration.
97

  

4.8.1.1. Discrimination and non-equality of employment 

Discrimination against TFWs is a serious problem and takes various forms.
98

 Discrimination 

begins from the method used to recruit workers, and continues into the employment and work 

conditions. It includes paying different wages for the same work and the allocation of the 
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worst tasks to specific workers due to their socio-economic background.
99

 KSA is a signatory 

to the CERD Article 5, paragraph (i), so it has an obligation to guarantee all residents “the 

rights to work, to free choice of employment, to just and favourable conditions of work, to 

protection against unemployment, to equal pay for equal work, and to just and favourable 

remuneration”.
100

 Despite this, there are still no anti-discrimination provisions related to the 

workplace in KSA; however, the SLL generally covers situations of TFW employment 

related to employment issues.
101

 

Low-skilled TFWs remain at greater risk of poor employment conditions and abusive 

treatment. This indicates that the existence of legislation intended to eliminate discrimination 

and to provide reparations against violations is not adequate to provide equal opportunity and 

treatment in practice.
102

 By assessing the current admission structure of employment of 

TFWs, it can be seen that the residency regulation itself is considered the main source of 

discrimination and inequality between nationals and non-nationals.
103

 The historical and 

policy context in which the admission structure of employment of TFWs was implemented, 

as well as the negative consequences of employment of FNs under the kafala system, all 

combine to expose a double standard in the protection and promotion of the rights of workers 

in KSA. This is because kafala regulations give the employer full power over all matters 

related to the residency of TFWs in the country. The system does not permit TFWs to transfer 

from one employer to another without the agreement of the employer. Since the SLL does not 

offer appropriate protection against arbitrary dismissal and labour laws do not always apply 

to TFWs, these regulations give employers immense power, as they can deport workers 

whenever they want or deny permission to leave (see Chapter 5).
104
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Discrimination based on nationality is a complex concept.
105

 According to the ILO Global 

Report, Time for Equality at Work, “discrimination in employment and occupation takes 

many forms, and occurs in all kinds of work settings”.
106

 Consequently, the prohibition of 

discrimination on the grounds of nationality is emerging in international human rights norms 

and standards that underpin the general principles of the RBA.
107

 In the workplace, the 

discrimination that frequently occurs is direct discrimination in which the nationality of 

workers is used as part of the criteria for a job. There is also indirect discrimination, in which 

a law or requirement is applicable to both national and non-national workers,
108

 but it is 

difficult for non-national workers to understand the law.
109

  

Discriminatory and wrongful dismissals make up the bulk of the case files of the Commission 

for the Settlement of Labour Disputes. In many cases, the key impediment for TFWs’ rights 

is the overlap between the kafala system and the labour laws. Vlieger argues that the legal 

impediment for TFWs are the laws and regulations that link the termination of labour 

contracts (for whatever reason) to the work visa, which causes the default invalidation of the 

work visas and residency status upon termination of contract.
110

 These issues will be 

discussed in more depth in Chapters 5 and 8.  

As stated in Chapter 2, the ICMW is a comprehensive instrument that uses the term 

‘nationality’ explicitly as one of the prohibited grounds for discrimination: “sex, race, colour, 

language, religion or conviction, political or other opinion, national, ethnic or social origin, 

nationality, age, economic position, property, marital status, birth or other status”.
111

 

Moreover, the SLM structure is categorised based on qualifications, race, religion, gender and 

region, whereby foreigners from the Indian subcontinent and Arab countries are recruited to 

3D jobs in the secondary (private) sector, while various work privileges are allocated to 

native workers, GCC nationals and Western expatriates. The vulnerable categories of semi-

                                                 
105

 Anne CL Davies, EU Labour Law (Edward Elgar 2012) 82.  
106

 ILO, ‘Time for Equality at Work - Global Report Under the Follow-Up to the ILO Declaration on 

Fundamental Principles and Rights at Work’ (International Labour Conference, Report I (B) 91st Session, 

2003).  
107

 See Elisa Fornalé, The Protection of Human Rights of Irregular Migrants (Peter Lang 2012) 106; 

see also Crépeau (n 68). 
108

 See Lucy Vickers, ‘Migration, Labour Law, and Religious Discrimination’ in Cathryn Costello and Mark 

Freedland (eds) Migrants at Work: Immigration and Vulnerability in Labour Law (OUP 2017) 328. 
109

 Davies (n 105) 88. 
110

 Vlieger (n 65) 234. It could be said that a refusal to hire or to renew employment contracts is not generally 

considered discrimination. 
111

International Convention on the Protection of the Rights of All Migrant Workers and Members of their 

Families (adopted 18 December 1990, entered into force 1 July 2003) 2220 UNTS, art 1. See also Fornalé 

(n107) 106. 



134 

 

skilled and unskilled workers from South and South East Asia and (non-GCC) Arabs are 

found in the secondary SLM, where workers are forced to endure terrible and dehumanising 

working conditions, including low or withheld wages and physical and psychological abuse. 

One of the most common forms of exploitation experienced by migrant workers is 

confiscated passports, poor working conditions and no free choice of employment, which can 

make them vulnerable to forced labour after arriving in KSA.
112

 

TFWs are excluded from the minimum wage provisions of the labour regulations.
113

 Saudi 

workers are entitled to a minimum wage of not less than SR3,000 per month (almost 

USD800) under the nitaqat system, but TFWs in the same role are unlikely to receive the 

same salary as nationals.
114

 Government policies entrench this situation by aggressively 

defending the rights of native workers while recruiting cheap foreign labour to fill the gap in 

the secondary SLM.
115

 Naithani points out that the ‘duality’ of wages is not only manifest 

between nationals and expatriates, but within these groups. With similar educational 

qualifications, work experience and job responsibilities, Western expatriates are paid higher 

salaries in KSA than those from developing countries.
116

 In addition, there are differentials in 

regularity of pay, paid holidays and overtime reimbursement. Article 25 (1) (a) and (b) of the 

ICMW protects 

“the right to equal treatment with nationals at work for all migrant workers and 

members of their families in terms of conditions of work including overtime, hours of 

work, weekly rest, holidays with pay, safety, health, termination of employment, and 

minimum age of employment”.
117
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Similar provisions are included in ILO Conventions Nos. 97 and 143, referring specifically to 

equality of treatment.
118

 Overall, FNs are entitled to freedom from discrimination on the basis 

of their legal status as foreigners.
119

 With a few exceptions that do not apply to labour 

protections, the non-discrimination assurances of the ICCPR forbid discrimination on the 

grounds of nationality.
 120

 The UN Human Rights Committee, General Comment 15, declares 

that 

“the general rule is that each one of the rights of the Covenant must be guaranteed 

without discrimination between citizens and aliens. Aliens receive the benefit of the 

general requirement of non-discrimination in respect of the rights guaranteed in the 

Covenant as provided for in Article 2 thereof. This guarantee applies to aliens and 

citizen alike.”
121

 

4.8.1.2. Discrimination between low-skilled and skilled workers and its impact on their 

families 

The additional admission requirements that are imposed on TFWs who are low-skilled 

workers (mainly from the Indian subcontinent and Arab countries) in KSA are not imposed 

on other categories of TFWs (such as highly skilled employees).
122

 The UN Committee on 

the Elimination of Racial Discrimination (CERD) reviewed the Saudi Government’s report in 

March 2003 and was “concerned about allegations of substantial prejudice against migrant 

workers, in particular those coming from Asia and Africa”.
123

 The example of the prejudicial 

treatment that low-skilled TFWs experience under the current admission structure of 

employment of TFWs concerns permitting workers to bring their family members to KSA. 

These regulations and laws have limited low-skilled workers’ fundamental rights to family 

reunification. While skilled workers are entitled to privileges according to their nationality, 

level of education or position, low-skilled TFWs only have the right to bring their families for 

a visit for a certain period of time, usually three months, with the possibility to extend this to 

six months after their arrival in KSA.
124
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Another example is that the Saudi authorities refuse to grant initial permanent resident status 

to low-skilled workers (regardless of their length of stay). According to the Executive 

Regulation of the Saudi Citizenship System, FNs on temporary work permits applying for 

Saudi nationality must have a valid resident permit (iqama) that is valid at the time of 

application for a continuous period of 10 years, as stipulated in Article 8, paragraph 3. The 

same article states that “the applicant must acquire an occupation that is required in the 

Kingdom” and the minimum educational requirement is a bachelor’s degree. However, the 

final decision remains at the discretion of the Saudi Government and is based on certain 

reasons and criteria.
125

 The ongoing criticism of the current admission structure of 

employment of TFWs results from its objective of refusing to grant initial permanent resident 

status (regardless of the length of stay) and relying on cheap sources of disposable foreign 

labour.
126

  

This generates stratification between TFWs within different sectors, and demonstrates that 

the laws and regulations relating to TFWs are applied according to qualifications and 

skills.
127

 

4.8.1.3. Current restrictions and limitations 

Restrictions imposed by the Saudi Government on the rights of TFWs in recent years include 

visa controls, work permit systems under the kafala system, the quota system (nitaqat), the 

levy system and the absence of a social integration programme in the SLM, which has created 

widespread exploitation of TFWs.
128

 Due to these restrictions, the vast majority of low-

skilled TFWs are not allowed to benefit from matching their skills with SLM demand to 

enhance their income and get better work conditions.
129

  

Another limitation by which the current admissions structure violates the human rights  of 

TFWs is that it summarily deports TFWs found to have HIV/AIDS or hepatitis C without 
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providing appropriate health care,
130

 under MoI policies;
131

 citizens infected with HIV/AIDS 

are eligible for free health care and safeguarded from discrimination by law.
132

 However, the 

measures taken by the Saudi Government toward TFWs who test positive for HIV/AIDS 

demonstrate a conflict with the principle of HR. The ILO specifies appropriate responses to 

workers diagnosed with HIV.
133

 This was addressed by the ILO in June 2010 with a new 

international labour standard on HIV/AIDS, which was approved by delegates to the 

International Labour Conference. The HIV and AIDS Recommendation (No. 200) is the first 

standard, globally authorised, legal instrument aiming to guarantee workers universal access 

to HIV prevention, cure and care, and it supports the provision of possibly life-saving 

prevention programmes and anti-discrimination action at the level of the workplace. It 

furthermore stresses the significance of income-generating activities for people with HIV, 

mainly when there is a need for ongoing medication.
134

 

Another form of restriction on TFWs during their employment is a lack religious freedom, 

since the only official religion of the country is Islam. In addition to prohibiting public 

displays of non-Muslim religious activities and affiliations, many traditional Islamic practices 

are proscribed as innovations (e.g. celebrating the Mawlid festival). Non-Muslims are 

expected to adhere to Muslim principles, especially during the holy month of Ramadan, when 

all eating, drinking or smoking in public is forbidden.
135

 These restrictions, which lead to 

discrimination between Muslim and non-Muslim TFWs, extend to the SLL. This is evident 

from Article 98 of the SLL, which reduces the working hours from eight hours to six hours 

per day for Muslim workers during Ramadan. The article states: “During the month of 
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Ramadan, the actual working hours for Muslims shall be reduced to a maximum of six hours 

a day or thirty-six hours a week.”
136

  

However, one may argue that these restrictions against TFWs
137

 are not necessarily a result of 

their origin or nationality, but rather their legal status as TFWs. This is evident from specific 

rules and procedures regarding the current admission structure of employment of TFWs that 

have led to problematic human rights issues.  

4.8.2. Challenges of providing effective management of the employment of TFWs 

The main difficulty encountered during the research process is identifying the challenges of 

and impediments to providing effective management of the current admission structure of 

employment of TFWs in concert with applying human rights standards in both law and 

practice. Generally, one of the major challenges for the Saudi Government in managing 

TFWs is violation of the terms and conditions of their visas.
138

 However, labour shortages led 

the government to undertake regularisation programmes to legalise the status of contract 

labour in order to gain control over the management of temporary contractual labour through 

the amnesty programme for a limited period.
139

  

Ruhs argues that several of the past and present temporary migration programmes have not 

been successful in assisting receiving countries to protect TFW rights,
140

 despite many 

attempts.
141

 The GCIM strongly supports temporary labour programmes even though it 

highlights the drawbacks that may lead to the creation of a “second-class category of 

worker”, and suggests that this may be avoided through appropriate programmes that endorse 

and enforce the rules and regulations intended to protect labour rights.
142
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Overall, the employment of TFWs can only be beneficial for KSA, TFWs and their countries 

of origin if KSA takes an active supervisory role. Thus, the road map for effectively 

managing the admission of TFWs, as Ruhs suggests, requires certain measures and policies: 

(i) the strict enforcement of employment and immigration laws, especially against employers 

who violate employment contracts and rules; (ii) the regulation of the cost at which TFWs are 

made available to employers through, for instance increasing the work permit fees for each 

TFW employed; (iii) implementing more effective mechanisms to incentivise employers to 

recruit local workers before requesting the recruitment TFWs; (iv) regulating and observing 

recruitment firms to control the recruitment costs of migration; (v) protecting TFWs’ rights 

by making work permits changeable from one employer to another within certain 

occupations/sectors and after a certain period of time; and (vi) applying mixed-incentive 

enforcement measures to simplify the return of TFWs who have invalid temporary work 

permits.
143

 

Besides the abovementioned issues, this study identifies several particular governance issues 

that have led to a failure in managing this programme and enforcing the law with regard to 

the rights of workers in the SLM, as discussed in the following sections.  

4.8.2.1. Difficulty of understanding employment laws and regulations 

The difficulty of fully understanding the laws and regulations issued by government 

authorities (such as the MoL, MoI and so on) creates problems among those trying to deal 

with the Saudi authorities, and TFWs are not entitled to legal aid.
144

 The RBA holds power-

holders and institutions accountable to groups and individuals with less power to enable them 

to claim their rights in the case of violations. In September 2014, in a promising move, the 

MoL launched a new site, ‘Labour Education’, aiming to increase awareness of the rights and 

duties of both parties (workers and employers). The site offers a detailed explanation of the 

rights of workers, such as rights for persons with disabilities.
145

 Publication of each 

authority’s laws and regulations is necessary and should be done by every institution and 

sector (both governmental and semi-governmental organisations) to reduce the possibility of 

a conflict between the employment parties.  
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In January 2016, the MoL launched a new online information service called ‘Legal Adviser’, 

which deals directly with workers’ problems and provides guidance regarding complaint 

procedures. However, the MoL admits that the initiative was “launched initially in Arabic 

and English, but other languages spoken widely by workers in the Kingdom will be added 

later”.
146

 This promising attempt by the Saudi authorities is consistent with the aims of the 

RBA, which are to promote the empowerment principle and make TFWs able to claim their 

human rights. 

4.8.2.2. Corruption and maladministration in the SLM: trade visas 

In its 2014 Global Corruption Report, Anti-Corruption Transparency International’s 

Corruption Perception Index ranked KSA as the 55
th

 most corrupt of the 175 states surveyed 

in terms of public sector corruption.
147

 The private sector (especially construction) employs 

over 60% of TFWs in KSA, and employers and recruitment firms contribute prominently to 

abuses of the TFW recruitment system and make insufficient efforts to safeguard workers’ 

rights.
148

 Visa trading is the most prominent case, with a particular scandal in 2011 

highlighting a total of 1,083 work visas issued to workers from Pakistan to work in 

companies belonging to three businessmen that were issued with an allegedly forged 

signature of the Minister of Labour.
149

 There is a lack of accountability as the government 

makes appointments based on nepotism, and thus it is obliged to protect favourites from 

prosecution or penalties.
150

 This entrenches corruption and maladministration in the private 

and public sectors.
151

  

4.8.2.3. Nepotism (wasta)  

One of the indirect forms of corruption that negatively affects the current admission structure 

of employment of TFWs is nepotism (wasta). This phenomenon exists across all Arab states 

and is widespread in the GCC, with more than 90% expecting to use it in their official 

dealings. All social classes can benefit from wasta, with the exception of those people who 
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do not have connections or influence in the public and private sectors,
152

 as is the case with 

TFWs in KSA, which increases the precariousness of their position in society.
153

 

Wasta is described as a “social network of interpersonal connections rooted in family and 

kinship ties and implicating the exercise of power, influence, and information-sharing 

through social and politico-business networks”.
154

 Wasta operates in both official and 

unofficial sectors, but the official sector is responsible for all administrative decisions that 

restrict the fair application of the law, which leads to the misuse of laws by those who are 

working in public employment. Wasta advances individual interests and benefits members of 

wasta groups. This intersects with the concept of justice and threatens equal access to 

government services and resources, and even equality under the law, particularly for FNs.
155

  

Although wasta is deeply rooted in Arab-Islamic society, it is antithetical to Islamic values 

and civil law, which stress the importance of justice and fair treatment. Nevertheless, its use 

is common practice in the Saudi business realm, as a result of which the National Anti-

Corruption Commission (Nazaha)
156

 published a fatwa from the Council of Senior Scholars 

regarding the differences between nepotism and intercession.
157

 This focused on raising 

awareness among employers of the negative impact of widespread wasta in public offices 

related to issuing fake company licences and work visas for the purpose of visa trading.
158

 

Promoting a national strategy to combat corruption is essential in KSA. It can be 

accomplished through controlling and monitoring the functions of governmental and non-

governmental institutions by implementing certain strategies.
159

 More governmental efforts 
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and transparency could combat wasta and its undesirable influence on the public and private 

sectors, including the abuse of TFW rights.
160

 

Conclusion  

While conscious of its responsibility to uphold international human rights standards, KSA is 

evidently unable to guarantee adequate protection for all, as exemplified by the experience of 

TFWs (see Chapter 8). This chapter has reviewed many of the issues related to the current 

admission structure of employment that create problems for TFWs working and living in 

KSA. As stated, recent literature on TFWs in KSA is rather inadequate in explaining the 

mismanagement of the admission structure of employment of TFWs by various institutions in 

KSA. This chapter contributes to the understanding of how the laws and regulations of 

various government institutions impact on managing the employment of TFWs before and 

after recruitment. 

In the context of the segmented SLM, the current admission structure of employment of 

TFWs is found to meet the demands of the SLM for low-skilled, semi-skilled and 

professional workers to fill the workforce shortage. However, this study argues that the 

criticisms of the current admission structure of employment of TFWs result from KSA’s 

treatment of workers as disposable labour rather than human beings with basic rights.
161

 

Hence, applying the RBA to labour reveals how temporary immigration status and the SLM 

structure “in the context of SLM segmentation” establish structural barriers which lead to 

rights violations for TFWs and their families in KSA. Despite the high demand for low-

skilled labourers in KSA, the nature of their temporary employment makes workers 

vulnerable to violations of their rights and increases discrimination and inequality. To 

achieve the objective of this study, an examination of the human rights situation of TFWs 

should take both legal and administrative factors into consideration. However, the legal 

provisions in international human rights conventions or national laws appear to be inadequate 

due to the generally low level of application of international standards and the inherent bias 

in Saudi law, along with problematic enforcement in the complex socio-political and 

economic conditions in KSA.
162

 However, one may argue that labour agreements and mutual 
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cooperation between KSA and labour-sending countries would enhance the administrative 

procedures for recruitment, protection and repatriation and would prevent the illegal use of 

TFWs.
163
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Chapter 5: The Legal Framework Governing the Legal Status of 

Temporary Low-Skilled TFWs in the SLM: Policies and Regulations  

Introduction 

This chapter examines the framework governing the legal status of low-skilled TFWs in the 

SLM. The first section examines the labour and employment law in relation to employment 

of TFWs, health and safety issues, and the dangers of the SCS. The second section gives a 

general overview of the sponsorship, or kafala, system.
1
 Since the Saudi Government is still 

developing new policies under its various authorities to regulate the employment of TFWs, 

especially low and semi-skilled workers, it is essential to examine the impact of these policies 

on workers’ rights and legal status.  

This chapter also evaluates the sponsorship system in light of international law and examines 

the Saudi kafala system and its commitment to its international obligations. A number of 

issues related to such a system are examined, such as forced labour practices and human 

trafficking. This research identifies four major potential obstacles, which include political, 

security- related, social and economic obstacles, that collectively prevent TFWs from being 

treated in the same way as Saudi workers. These obstacles also potentially prevent the 

promotion and protection of human rights in the country.  

 

5.1. Laws and regulations governing the employment of TFWs in the SLM 

Since becoming dependent on TFWs in the 1970s, the Saudi Government has controlled and 

monitored recruitment, including many laws and regulations enacted with the aim of 

protecting temporary contract labourers’ rights. Labourers’ rights are covered by the Labour 

Law (1969, amended in 2005), which defines the rights and responsibilities of labourers and 

employers; the Social Insurance Law (1969, amended in 2000),
2
 which holds employers 

liable for labourers’ safety in the workplace through rules and procedures for the application 

of the Occupational Hazards Branch (1982); the Labour Dispute Settlement (1969), which 

deals with adjudicating disputes between workers and employers; the Private Recruitment 

Agency (1969, amended in 2005); and the Residence (iqama) Regulations (1952), which aim 
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to provide better management of the influx of temporary contract labour. This chapter 

examines the employment law and its regulations related to employment policies in the 

private sector.  

5.1.1. Labour law: selected provisions  

The principle legislation governing the terms and conditions of employment is the Labour 

Law of 2005, effective from 26 April 2006.
3
 The SLL applies to all employees in commercial 

government organisations and the private sector. It establishes minimum entitlements for 

employees, including provisions related to limiting work hours to 48 hours per week (if 

above 48 hours, overtime is applied), annual leave, paid sick leave, prohibition of wrongful 

dismissal, payment of a severance on termination of employment and recruitment.
4
 Given 

that the SLL was issued in 2005 and is considered to some extent new, the Saudi authorities 

have continued to propose amendments to the Labour Law with the aim of bridging the gap 

between the public and private sectors in order to encourage Saudi citizens to work in the 

private sector.
5
 

The key amendments to the SLL from 2015 mainly concern Articles 12 and 13 pertaining to 

internal work regulations and organisational rules developed by employers.
6
 The requirement 

of these regulations is to comply with the model issued by the MoL; however, an employer 

can add supplementary terms and conditions as long as these do not contradict the provisions 

of the labour laws. Another amendment concerns the probationary period. The new 

amendment (Article 54) extends the probationary period from three to six months (nominally 

subject to employees’ consent), allowing companies and employers to decide whether an 

employee is suited to the job; throughout this period, the employment contract can be ended 

without notice and without any service award.  

With respect to labour contracts, Article 55 states that if the worker is a Saudi national, the 

contract automatically converts from a fixed-term contract (four years of continuous 

employment) to an unlimited-term contract. For non-Saudis, Article 37, which has not been 
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changed, stipulates that “if the employment contract makes no mention of the term, the 

duration of the work permit shall be deemed the contract term”. In practice, this is one of the 

deficiencies of the SLL, because it enables the creation of distinct work relations and work 

conditions that are various for different employees in the same company and the same job.  

Article 58 requires the employee’s consent to change the work location from the original 

workplace. However, the employers can temporarily allocate staff to another worksite for a 

maximum of 30 days each year without gaining their consent.
7
 

Article 64 asserts that the employer must provide a service certificate without charging any 

fees and provide basic employment information (date of joining and leaving the job or 

profession). The law prohibits the employer from including anything in the certificate that 

could harm the worker’s reputation and reduce his or her chance of applying for another job.
8
 

For employment termination, the notice period has increased from 30 days to 60 days for 

monthly paid employees on unlimited contracts.
9
 If the employment contract does not include 

compensation for invalid terminations of the employment contract, the party damaged by this 

termination is owed compensation.
10

  

With respect to the employment of non-Saudis, the SLL (Chapter III) sets out conditions on 

TFWs and employers. Article 33 stipulates that “a non-Saudi may not engage in or be 

allowed to engage in any work except after obtaining a work permit from the Ministry, 

according to the form prepared by it for this purpose”. Article 36 stipulates that “the Minister 

shall issue a decision identifying the professions and jobs that non-Saudis are prohibited from 

engaging in”.
11

  

Under the SLL, employers are responsible for workers’ safety at the workplace. Provisions in 

the Health and Safety at Work (Articles 122 and 123) require employers to inform all 

workers, prior to conducting their work, about the possible risks of the job. Employees must 

follow the rules and instructions provided by their employers, including the use of 

preventative measures.
12

 Employer responsibility may also be extended to cover work-related 

injuries. The employer is obligated to treat the workers and bear all expenses necessary to do 
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so, direct or indirect, including hospital stays, medical examinations and tests, and travel 

expenses to places of treatment.
13

 

According to Ministerial Decision No. 2833 of 2006/1427 on Work Injuries,
14

 the employer 

is responsible for reporting any work-related injuries to the Labour Department within one 

week. If there is a police investigation, the Labour Department looks at the police report and 

witness statements. If there is no medical report specifying the level of injury or one of the 

parties questions the reliability of the medical report, then the Labour Department refers the 

injured worker to a government hospital so that a new report can be issued. The Labour 

Department determines the compensation for the injured worker based on the medical 

report.
15

 If there is an objection to the Labour Department’s decision, the case is referred to 

the Preliminary Commission for Settlement, which falls under the jurisdiction of the MoL.
16

 

If there is a conflict with an employer, the only way a worker can complain about an 

employer’s decision is to take the grievance to the Labour Settlement Dispute Committee 

(Articles 210–227), as there are no specific labour courts in the country.
17

 The issue of labour 

settlement disputes will be examined in depth in the next chapter. In July 2004, a royal decree 

addressed some workers’ rights issues for non-Saudis, and the MoL began taking employers 

to the Board of Grievances. Some of these penalties include banning these employers from 

recruiting foreign and/or domestic workers for a minimum of five years (see Chapter 6 for 

more discussion of the Saudi Commission for Settlement of Labour Disputes).
18

 

5.1.2. Lack of enforcement mechanisms 

Despite the fact that the SLL is applied equally (at least in theory) to both Saudis and TFWs 

in the private sector, TFWs are not granted the same basic labour rights as native workers, 
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with a few exceptions.
19

 Many categories of TFW, especially low-skilled workers, do not 

have the right to change jobs or change employers to improve their employment conditions; 

these restrictions also apply and are bounded by the sponsorship system.
20

  

Following the recent SLL amendments (2015), the law governs the rights and duties of 

employees and employers, which unfortunately tend to favour Saudi employees over FNs as a 

result of segmentation in the SLM (Chapter 1). None of the amendments in the SLL have 

made any changes to Chapter III of the SLL governing the employment of non-Saudis, which 

indicates that these amendments were made in the interest of Saudi employees. This is 

evident from the MoL’s mission statement, which says part of its mission is to “increase 

Saudization quotas by providing productive and fulfilling employment in the private sector”, 

and “manage structural abnormalities between nationals and TFWs”.
21

 

Generally, these rules are formed to ensure that workers are treated fairly and to make the 

workplace safer, to encourage Saudi citizens to work in the private sector.
22

 There are many 

strong protections for workers endorsed by the SLL, but there are also significant gaps and 

weaknesses, including the prohibition of trade unions, the lack of a minimum wage, no 

provisions for unpaid salaries, and workplace health and safety concerns.  

While trade unions are absolutely prohibited in KSA (along with political parties), workers in 

companies with over 100 workers can participate in committees, and the MoL and employers 

have rights to participate and report on the minutes. However, TFWs are barred from 

participating in such committees. In every eligible workplace there is only one committee and 

its membership must be approved by the government. The role of these committees is limited 

to health and safety, working conditions and productivity. The MoL has the right to dissolve 

a workers’ committee for violating general laws and regulations or threatening public 
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security.
23

 The law does not afford the rights of collective bargaining or striking, and 

prohibits public demonstrations.
24

 

Another deficiency of the SLL is that it does not provide adequate measures to determine the 

pay rate, such as salary scale or any procedure of personal or productivity appraisal, such as 

experience or qualification tests. These features are considered in the Saudi public sector, 

which creates wage differentials between workers in the same workplace or even in the same 

occupation. However, the MoL has introduced the nitaqat system with the aim of compelling 

companies to nationalise jobs,
25

 attracting them to the private sector by enforcing favourable 

remuneration for Saudis (minimum of SR3,000 in order to count as a ‘full’ Saudi employee in 

the nitaqat system).
26

 This is often considered as discriminatory against the TFW, especially 

when the TFW receives a lower wage than a local worker doing the same job.
27

Although the 

SLL allows the Council of Ministers or the Labour Minster to specify minimum wages, this 

has not been implemented.
28

 

Delayed payment of salaries, especially in the SCS, is a problem in the SLM. To overcome 

this issue, in 2013 the MoL implemented the Wage Protection System (hereinafter referred to 

as WPS), which became compulsory for all Saudi companies. It is being implemented 

gradually (for large companies with more than 3,000 employees in 2013, and all companies 

by September 2017), and requires the transfer of workers’ salaries to the local bank and the 

submission of wage data electronically to the MoL.
29

 However, in 2016 over 1,000 

employees from a major construction company in Jeddah went on strike because of a six-

month delay in payment of their salaries.
30

 The construction company, Saudi Oger, claimed 

the salaries were delayed because the company had not received a payment from a completed 

                                                 
23

 The International Trade Union Confederation (ITUC), ‘Internationally Recognised Core Labour Standards 

in KSA’ (Report for the WTO General Council Review of the Trade Policies of KSA, Geneva, 25 and 27 

January 2012). 
24

 KSA is not a party to the Convention on Freedom of Association and Protection of the Right to Organise 

(ILO No. 87) (adopted 9 July 1948, entered into force 4 July 1950) or the Convention on Right to Organise 

and Collective Bargaining (ILO No. 98) (adopted 1 July 1949, entered into force 4 July 1950). 
25

 Ministerial Decision No. 4040 (10 September 2011) on adopting the Nitaqat Program. 
26

 Amre Massoud, ‘The Nitaqat Program’ (ITU, 2011) 

<http://www.itu.int/net4/wsis/stocktaking/projects/FileManager/DownloadProjectFile?fileId=f0b530fb-d5f9-

4916-832a-f2bfcff381ad> accessed 31 May 2016. 
27

 Mahdi (n 17). 
28

 Atiyyah (n 19) 270. 
29

 MoL, ‘Wages Protection System’ (Portal MOL, 2013) 

<https://portal.mol.gov.sa/en/ProgramsAndInitiatives/Pages/wps.aspx> accessed 31 May 2016. 
30

 Arab News, ‘1,000 Workers Protest as Company Delays Salaries by 6 Months’ (Arab News, 2016) 

<http://www.arabnews.com/saudi-arabia/news/881831> accessed 31 May 2016. 



150 

 

project.
31

 Around 2,000 engineers, management staff and workers in the Saudi BinLadin 

Construction Group reportedly did not receive salaries for four months.
32

 According to the 

report, the MoL reached a settlement to resolve the problem with employees.
33

 

These cases raise the question of the extent to which the WPS is capable of protecting 

workers’ rights regarding delayed and unpaid salaries in the Saudi private sector. The MoL 

applies several punitive measures to resolve such problems, including barring offending 

companies from using MoL services such as issuing and renewing work permits, but this is 

not an effective mechanism to resolve the issue due to the negative impact it has on the legal 

status of TFWs.
34

 

Ministerial Decree No. 4786, dated 28/12/1436 (12/10/2015), imposes penalties on SLL 

violations. The amendments concerning the inspection system and penalties may have a 

positive effect on improving the work conditions of low-skilled workers, especially in the 

SCS, but remain an inadequate punitive measure against violators, rather than a protection 

initiative.
35

 The most important violations and penalties are:
36

 

 Employers can be fined up to SR50,000 if they are involved in selling visas to TFWs.  

 If an employer puts workers into a forced labour situation, the worker will be fined 

SR15,000, which will be multiplied by the number of workers. 

 Non-payment of wages within specific dates can bring a fine of SR3,000, and 

confiscating a labourer’s passport leads to a fine of SR2,000.  

 If the employer violates occupational health and safety procedures and guidelines, the 

worker will be fined SR25,000 and the company will be closed for one day. 

 Forcing workers to work during certain hours of the day in the sun or in bad weather 

leads to a fine of SR3,000, and fines are multiplied by the number of workers on the 
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worksite. This MoL directive bans outdoor work ‘under the sun’ between 12.00 p.m. 

and 3.00 p.m. from 1 July to 31 August. 

Despite such efforts, TFWs are commonly exposed to unpaid wages, poor and dangerous 

working conditions, unhygienic living conditions and forced labour.
37

 Furthermore, the lack 

of enforcement of Ministerial Decree No. 4786 exemplifies the wider pattern of the 

ineffectuality of the SLL that is caused by poor enforcement mechanisms, a lack of clear 

remedies for exploited workers and not giving any guarantee of receiving compensation when 

they make a claim. It could be said that the MoL, by imposing these penalties, generates new 

income for government agencies and partners but not for labourers.
38

 The reluctance of the 

MoL to prosecute employers or maintain basic workers’ rights, especially those of low-

skilled workers, fundamentally precludes legal protection of TFWs.
39

 

5.2. Construction injuries 

There is a direct relationship between the employment sector and the risk of workplace 

accidents, particularly in SCS.
40

 TFWs are usually recruited to work in 3Ds roles, with long 

hours, overtime, shift work, hard physical labour and inadequate safety measures, all of 

which can result in fatigue and exacerbate the risk of occupational accidents.
41

 In practice, 

due to the construction boom in KSA, there are cases of serious injury and death among low-

skilled workers, who are subject to manipulation by employers because of the poor inspection 

procedures implemented by the Labour Department and the large size of the SCS.
 42

 

In addition to MoL regulations, the General Organization for Social Insurance (hereinafter 

referred to as GOSI) provides a compensation plan for work injuries for both Saudi and non-
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Saudi workers. The GOSI stipulates rules and regulations making the employers, in 

accordance with Article 18, contribute 2% of the worker’s salary every month to the 

Occupational Hazards Branch.
43

 The GOSI reported the most common employer-reported 

causes of work-related injuries in 2015, as shown in the following table.
44

 

 

Type of Accident Number of Injuries Percentage 

Hit by equipment 19,401 28.92% 

Falls (from heights) 19,257 28.70% 

Falling objects 11,377 16.96% 

Other 6,582 9.81% 

                          Table 5.1: Most common causes of work-related injuries              
                          Source: GOSI (2015) 

 

The GOSI (2015) report shows that most injuries are caused by ‘falls (from heights)’ and 

‘getting hit by equipment’, representing 57.62% of total injuries. Table 5.2 shows the type 

and number of injuries and deaths in the workplace.  

 

Description of Injury Number of Injuries Percentage 

Death 495 0.7% 

Recovery with disability 2,950 4.4% 

Recovery without 

disability 
39,456 58.8% 

Under treatment 24,186 36.1% 

Total 67,087 100% 

                      Table 5.2: The type and number of injuries and deaths in the workplace              
                      Source: GOSI (2015) 

 

This report reveals only the cases reported to the GOSI. The table above shows that workers 

in the private sector consistently work in hazardous conditions that expose them to serious 

injury and sometimes death. The table below breaks down work-related injuries by workers’ 

sector and nationality. 
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Sector 
Nationality Total  Workers 

Saudi Non-Saudi Number  Percentage 

Construction 403 35,184 35,587 51.40% 

Trade 440 12,040 12,480 18.02% 

Transformative 

industries 
974 8,989 9,963 14.39% 

Table 5.3: Work-related injuries by sector and nationality of the workers
45

 
Source: GOSI (2015) 

 

According to the GOSI table, most workplace injuries are concentrated in construction, which 

has the highest rate of accidents (51.40%). The report reveals that 35,184 foreign labourers in 

KSA were affected by accidents in the workplace in the construction industry, compared with 

only 403 Saudi labourers in the same sector in 2014 and 2015. Makkah had the highest rate, 

with 19.5% (6,953 labourers), and Riyadh the next highest, at 18.2% (6,469 labourers). This 

is due to the large number of workers in the construction industry, and also the nature of the 

SCS. The report shows that the total number of registrations with the GOSI in the 

construction industry was high compared to other sectors. Thus, the official report shows 

evidence that foreign labourers are more vulnerable to site accidents, and that the true extent 

of this vulnerability is greater than indicated because most incidents go unreported.
46

 

Although employers are responsible for reporting all incidents in the workplace to the MoL, 

it is not in the employers’ interest to report accidents, because the employer may thus become 

liable for subsequent medical expenses. 

5.3. Overview of the sponsorship system (kafala)  

The kafala system emerged after the oil boom in Saudi and other GCC states, and developed 

a distinct regulatory framework for the residency and employment of FNs. The roots of the 

kafala concept are based on ancient tribal values of generosity that govern the treatment and 

protection of foreign guests. However, over time this system has developed and been 

formalised into numerous national legal structures that regulate the terms of residence and 
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employment for foreign labourers, and at present the kafala system rules the lives of most 

TFWs in KSA and other GCC states. Through the kafala system, employers are considered 

sponsors who decide on their requirements for foreign labour and then employ the workers 

through brokers, direct recruitment or intermediaries such as private employment agencies 

(PEAs).
47

  

The rapid development of KSA after the oil boom necessitated importing experienced skilled 

and unskilled labour. From this economic perspective, this system was created with the clear 

objective of providing temporary, rotating labour that could allow the recruitment of workers 

during rapid economic growth and return them to their country during periods of economic 

recession.
48

  

The key legal source of the sponsorship system is the Residence Regulations, issued by Royal 

Order No.17/2/25/1337, dated 11/09/1371 (4/6/1952), which organises the entry and exit 

conditions of FNs.
49

 The residency permit regulations do not stress the authority of the 

sponsor over TFWs, but confirm the necessity of a sponsor for every foreign national, 

especially workers, who enters the country under Articles 5 (paragraph 4), 11 and 39. The 

regulations highlight the role of sponsors when they want to employ TFWs, and Article 26 

states that the sponsor is responsible for ensuring that the foreign worker has a valid 

residency card and work permit; if not, the sponsor must notify the Foreigner Control Office 

or its substitute authorities about any foreigners leaving their work or being absent for two 

days without reason. Article 25 stresses the importance of official documents, such as 

workers’ passports and residency permits. The article stipulates that “each foreigner who 

loses his passport, his residence permit, his entry form or any paper given to him by the 

Foreigner Control Office shall report to this office or its substitute authorities within a period 

of not more than 24 hours”.
50

 

The sponsorship system contains of a number of employment and residence regulations in 

order to control how FNs accept employment in the SLM. Through the sponsorship system, 
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the government implemented several pieces of legislation tying a foreign labourer’s legal 

residence to his or her ‘sponsor’, who takes full legal responsibility for him or her during his 

or her employment, including issuing work and residence permits, giving consent to leave the 

country and other such obligations.
51 

This kafala system has become the central institution 

defining the rights and obligations of the foreign labourer and the state, and the sponsor and 

the labourer.
52

 The system requires the foreign labourer to work only for his sponsor (kafeel) 

because the latter is the principal representative of the former in Saudi ministries and inter-

agency committees that regulate the foreign population.
53

 

5.4. Kafala and the governance of migration 

The sponsorship system did not emerge as a single legal format, but rather as a set of laws, 

policies, practices and customs that characterise the governance and admission of non-

national labour personnel in KSA and other GCC states. Kafala occurs at the junction 

between custom and law and is reinforced by employment contracts signed by TFWs and 

sponsors, usually for two years.
54

 The system has been updated over the course of many 

years, stemming from a series of royal and ministerial decrees in combination with common 

practice in favour of the sponsor, and more recently in favour of local workers to reduce the 

number of unemployed Saudis. 

The governance of migration in KSA is therefore characterised by dividing the roles of 

managing the contractual workers between the government and the kafeel. The government is 

regarded as the regulator of the control and conditions of entry and the stay of contract 

workers, but the sponsor is responsible for guaranteeing TFWs’ conduct within the country.
55
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This system provides the government with a means to regulate migrant labourers’ movements 

and to oversee their activities during their stay.
56

 Silvey points out that the Saudi Government 

has instituted particularly restrictive immigration policies and exclusionary practices through 

its sponsorship system. As mentioned, the main institution which regulates recruitment of 

TFWs in the country is the MoL,
57

 but other governmental entities regulating their legal 

status in the country include the MoI and the MoFA.
58

 

Most regulation for this system emphasises the orderly management of the entry and stay of 

contract workers and their dependants, if they are eligible to live in the country.
59

 The 

responsibility is placed by the government on the kafeel for the conduct of the worker, and 

the powers the former enjoys over the entry and exit of the latter confers, in practice, a carte 

blanche on the kafeel and leaves the worker vulnerable to abuse that can, in the worst cases, 

amount to a form of indentured servitude. In countries where less obligation is placed on the 

employer as the guarantor of the worker, the temporary worker is mainly under the auspices 

of the host state (rather than the individual employer), and thus essentially has the same 

protections and rights as citizens (e.g. in terms of freedom of movement).
60

  

5.5. Policies responding to the low-skilled labourers under Kafala 

Since KSA depends upon TFWs for its labour force, iqama regulations (the Residency Act) 

exist as a set of laws referring to the status of foreign labourers and their rights in the 

country.
61

 The government’s visa policy is designed to grant entry visas and work permits to 

                                                 
56

 Steven D Roper and Lilian A Barria, ‘Understanding Variations in Gulf Migration and Labor Practices’ 

(2014) 6 Middle East Law and Governance 34. 
57

 Rachel Silvey, ‘In the Margins of Riyadh: Indonesian Domestic Workers in KSA’ in Marie Price and Lisa 

Benton-Short (eds), Migrants to the Metropolis: The Rise of Immigrant Gateway Cities (Syracuse University 

Press 2008) 284; Silvey states that ‘‘[d]espite KSA’s significance as an immigrant destination, the Kingdom’s 

immigration policies and dynamics remain relatively understudied, particularly in English-language 

immigration literature. The main reason for the relative dearth of literature on immigration in KSA is the 

Saudi Government’s refusal to allow foreign researchers to examine the topic. However, scholars have 

published several important exceptions.’’ 
58

 USA International Business Publications (n 18) 213. 
59

 Nasra M Shah, ‘The Management of Irregular Migration and its Consequences for Development: Gulf 

Cooperation Council’(2009) ILO Asian Regional Programme on Governance of Labour Migration, Working 

Paper No. 19, 6 <http://www.ilo.org/asia/whatwedo/publications/WCMS_105105/lang--en/index.htm> 

accessed 21 May 2016; see also Nora Ann Colton, ‘The International Political Economy of Gulf Migration’ 

(Middle East Institute, 2010) <http://www.mei.edu/content/international-political-economy-gulf-migration> 

accessed 1 May 2016. 
60

 Andrew Gardner, ‘Labour Migrants and Access to Justice in Contemporary Qatar’ (Middle East Centre, 

LSE 2014) 10. 
61

 Regional Mixed Migration Secretariat (RMMS), ‘The Letter of the Law: regular and irregular migration in 

Saudi Arabia in a context of rapid change’ (RMMS, No. 4/2014) 47 < 

http://www.regionalmms.org/images/ResearchInitiatives/RMMS_Letter_of_the_Law_-

_Saudi_Arabia_report.pdf > accessed 20 September 2016. 



157 

 

FNs through the kafala system. The Passport Office and Labour Department are both 

effectively made responsible for the country’s labour residency policy, and have the authority 

to assess the scale of foreign labour force admissions, determine the sector and type of 

employment of the foreign workforce and determine their length of stay depending on the 

general national strategy and conditions of the economy.
62

 

From looking at the inter-ministerial procedures, the employment policies for TFWs in the 

private sector can be explained in the context of three issues: employment and residency 

regulations and practices, restrictions on employment of foreign employees and the 

deportation system.  

5.5.1. Employment and residency regulations and practices  

As stated, the employment and residency of FNs is structured and governed by the kafala 

system, by which the government informally enlists employers as agents of immigration and 

labour control: “Substantial portions of the responsibility for governing the population of 

temporary TFWs are distributed by law and custom to citizens, sponsors, and their proxies”.
63

 

Thus, the experience of any TFW is extremely reliant on the sponsor, not the sponsorship 

system (i.e. the government) itself.  

This policy is specified in Article 33, paragraph 3 of the Labour Law in the section governing 

the ‘employment of non-Saudis’, as follows: “A non-Saudi may not engage in or be allowed 

to engage in any work … [unless he/she] has a contract with the employer and is under his 

responsibility.”
64

 Thus, TFWs rely on employment by their sponsors to maintain their legal 

status in the country. The labourers (as per the iqama regulations and labour laws) are banned 

from working for any employer other than their sponsor or from working on their own 

account. A labourer who defects from his original sponsor is considered a runaway (huroob) 

who can be arrested and deported. Article 39 of the SLL was amended in early 2013 and now 

stipulates as follows: 

“It is not allowed for an employer, without following the statutory rules and 

regulations, to let his (foreign) worker go out and work for others. It is also not 

                                                 
62
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allowed for a worker to engage in work for another employer. The employer is not 

allowed to employ workers who are under the sponsorship of others. The Ministry of 

Labour shall inspect the firms and investigate the violations discovered by its 

inspectors, and then forward them to the Ministry of the Interior to take penal actions 

against them. The employer is not allowed to let his worker engage in work for his 

own benefit. The worker is also not permitted to work on his own account. The 

Ministry of the Interior shall arrest, deport and take punitive measures against those 

violators who are working for their own benefit in the streets and public squares and 

against those who run away (from their sponsors) as well as the employers, 

benefactors of such violators, those covering for them and transporting them in 

addition to any person having a role in such violations.”
65

 

These regulations essentially prohibit foreign labourers from finding new employment or 

leaving the country without the authorisation of their employer. Thus, labourers under the 

sponsorship system are exploited and have no legal recourse due to the restrictive policies of 

employment and residency.
66

  

Despite KSA’s restrictive admission policies, the number of TFWs in KSA is over 

10 million, according to the Central Department of Statistics and Information, constituting 

more than 31% of the total population in 2015.
67

 However, in addition to its various 

restrictive policies for controlling the number of foreign labourers, KSA also has a policy of 

reducing the number of dependants of foreign labourers. One of the ways in which the 

country applies this policy is by setting requirements, such as qualifications, type of job as 

per the iqama and the worker’s salary, to be eligible for family reunification (i.e. importing 

their families to join them).
68

 Furthermore, KSA and other GCC states have not created an 

integration programme for FNs since their residency policies view them as temporary 

workers.
69
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As the kafala system recognises FNs as temporary workers, the Saudi Government is not 

obliged to endorse their rights (at least not equal employment rights with Saudi nationals) or 

to include foreign labourers in any national benefits scheme. As stated in Chapter 3, this 

system considers foreign labourers to be ‘temporary’, which creates a situation of temporality 

and instability for workers and their families. This system prevents them from integrating into 

society because of the absence of any integration programme in the sponsorship system 

(Chapter 3).
70

 

One of the major reasons for the restrictive migration policies in the SLM is the growing 

level of unemployment among the indigenous Saudi population, which poses increasing 

financial and political dilemmas for the government, particularly since the Arab Spring in 

2011.
71

 Policy objectives have aimed to educate, train and employ nationals from the Second 

Development Plan (1979–1980) until the present one (e.g. the Ninth Development Plan, 

2009–2014), while tightening employment and residency regulations to ensure the temporary 

status of TFWs so they cannot challenge Saudi workers in the SLM.
72

 The table below shows 

immigration policies related to FNs’ rights of residency in KSA and exemption from 

deportation.73 

 

Policy Conditions 

Permanent settlement 

Restricted to: 

GCC nationals 

Foreign wives of Saudi nationals get Permanent Residence status 

Displaced tribes (e.g. Bedouins) who are holders of 5-year ID 

cards 

Sons of the Empty Quarter tribes (those holding a Saudi passport 

                                                 
70

 Noora Lori, ‘Temporary Workers or Permanent Migrants: The Kafala System and Contestations Over 

Residency in the Arab Gulf States’ (Center for Migrations and Citizenship, Institut Français des Relations 

Internationales, 2012) 5 <https://www.ifri.org/fr/publications/enotes/notes-de-lifri/temporary-workers-or-

permanent-migrants-kafala-system-and> accessed 23 May 2015; see also Martin Ruhs, ‘Migrant Rights, 

Immigration Policy and Human Development’ (2010) Journal of Human Development and Capabilities 11. 
71

 Shah (n 69) 3. 
72

 Ministry of Economy and Planning, ‘The Second Development Plan 1979–1980’ (Ministry of Economy and 

Planning, 1980) <http://www.mep.gov.sa/en/> accessed 1 May 2016. 
73

 Several of the items listed under Column 1 were adapted from Shah (n 69). Also, the Minister of Labour 

issued a Ministerial Decision regarding the employment of FNs who are exempt from deportation in the 

Nitaqat system; see for more information the Saudi MoL, ‘Ministerial Decisions’ <https://www.mol.gov.sa/> 

accessed 18 May 2015; see also Al-Riyadh newspaper, ‘Categories Exempted from Deportation Calculated to 

“a quarter point” in the Nitaqat system’ (alriyadh, 2013) <http://www.alriyadh.com/815169> accessed 8 May 

2015.  



160 

 

ONLY) 

Temporary workers Allowed under the sponsorship system 

Highly skilled workers
74

 
Allowed under the sponsorship system or foreign investment 

programme 

Family reunification 
Allowed for highly skilled workers with a few exceptions for low-

skilled labourers (visiting visas of up to 3 months) 

Integration of non-

nationals 

Limited to specific categories exempted from deportation, such as: 

Turkestan community members holding residency cards 

Palestinian community members holding travel documents 

Albramawih (Burmese) community members 

Table 5.4: Immigration policies allowing FNs residency in KSA and exemption from 

deportation 
 

The systemic control imposed on the legal status of TFWs in KSA may be considered a form 

of structural violence. The abusive kafala system systematically helps create a population of 

undocumented (or illegal) workers in the SLM. The issues of TFWs usually concern non-

payment, bad working conditions, exploitation and abuse from the employer; some labourers 

prefer the vulnerabilities of illegal employment in return for the freedom that is gained when 

leaving unprincipled sponsors.
75

 

5.5.2. Restrictions on employment of foreign employees  

KSA is committed to promoting indigenisation of the workforce and decreasing its reliance 

on FNs and workers, as reflected in the Saudi Development Plans.
76

 In recent years, policies 

to improve the mechanisms of indigenisation to reduce the numbers of foreign labourers in 

the SLM have begun to be implemented. Vigorous efforts have been made in KSA to impose 

more restrictions on the employment of TFWs, which leads to violations of their rights.
77

 

Before proceeding with a discussion of the policies intended to affect workers in the private 
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sector, it must be understood that most policies related to the SLM are created to regulate the 

recruitment of foreign labourers and to reduce their numbers.  

One of the strategies used by KSA in 2011 was the nitaqat system, introduced by the MoL to 

increase the number of Saudi workers in the private sector by limiting the number of work 

visas for TFWs. Since the first Saudisation policies in 1994, nitaqat is the most important 

programme in the promotion of employment of indigenous workers, and, as Shah points out, 

the nitaqat system is more comprehensive in its implementation than former methods.
78

 

The nitaqat system classifies local companies in the private sector into colour-coded zones 

based on the extent of their compliance with the policies regarding hiring Saudi nationals, 

with fines enforced for non-fulfilment:
79

 red (companies that cannot renew work permits for 

foreigners), yellow (companies that may not be able to renew the work visas of their foreign 

employees beyond six years) and green (companies in compliance that may employ foreign 

labour).
80

 Smaller companies with fewer than ten employees are excused altogether, and 

companies with ten to 19 TFWs are subject to the imposition of a requirement for 20% 

Saudisation.
81

 In addition to the three zones, the MoL also presents what is called a 

‘premium’ zone, where Saudisation percentages reach more than 27%.
82

  

Despite foreign labour (unskilled and semi-skilled) accounting for more than 95% of the 

workforce of small and medium enterprises (SMEs), the new system affects all businesses 

equally, regardless of whether they employ skilled professionals or manual labourers.
83

 

However, the nitaqat system is considered aggressive and negative by TFWs working for 

companies in the red or yellow zones for the following reasons:  

1. The work permit system prevents a TFW from switching jobs more than four times. 
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2. The free choice of employment and right of entry into the SLM are restricted because 

the system of work permits allows Saudi authorities to limit the access of non-

nationals to certain categories of jobs.
84

  

3. Foreigners are not able to extend their work permits if they are still working for a red-

coded company, and their legal status may become illegal.  

4. The nitaqat system imposes a quota for foreign nationalities wherein any single 

nationality must not surpass 10% of total foreign labour.
 85 

 This provision mainly hits 

unskilled Asian workers from Bangladesh, India, Pakistan and the Philippines, in 

addition to Arabs from Syria, Sudan and Egypt, all of whose numbers surpass the 

required 10%.
86

 

5. As per residency laws, all permits must be extended before they expire; if not, there 

are financial penalties and possible deportation for repeat offenders. A worker’s 

permit usually covers his partner and children under the age of 18.
87

  

As a result of this system, workers may be compelled to accept any job offer available under 

any conditions, just to correct their legal status with green companies.
88

 Hertog rightly points 

out that these sanctions have been applied progressively in recent years; however, their 

impact on companies and the legal status of their TFWs is not always clear, given that a large 

majority of companies, especially in construction, are not fulfilling nitaqat quotas and fall 

into the red category.
89

 

The second policy is the levy system, introduced in 2013, whereby the government charges 

firms a levy of SR2,400 to issue work permits in order to increase the cost of hiring TFWs for 

employers that are not complying with the nitaqat programme.
90

 These fees make recruiting 

TFWs very expensive for employers, which can have the impact of reducing reliance on the 

foreign workforce. Another example of the restrictive strategy is indirect fees, such as health 
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insurance fees introduced in 2002, whereby employers are responsible for providing medical 

insurance for all employees, including foreign labourers.
91

  

Other strategies implemented to decrease the number of visa overstays and illegals include an 

amnesty programme, alterations in the administration of the penalty system (including 

deportation) and attempting to limit the practice of visa selling that emerged because of the 

kafala system and malpractice by kafeels. These were evident from the SLL amendment, 

including Article 39, and the abolition of Article 233, which included penalties for those who 

violated Article 39. Such penalties are now included in a draft law that was approved by the 

Shura Council, The Rules for Dealing with Expatriates in Violation of the Laws (hereafter 

‘the Rules’). The Rules include 14 articles entrusting the MoI and its security agencies with 

enforcing penalties, including fines and jail time, and deportation if the violator is a foreign 

national.
92

 The MoL report on the 2014–2015 labour correctional campaign revealed the 

number of TFWs who were affected by this campaign in the SLM.
93

 The following table 

summarises the results. 

 

Action taken Number of TFWs 

Transfer services (changing sponsors) 251,2041 

Absent from work 103,34265 

Changing professions 241,7273 

Issued final exit visas 437,314 
                Table 5.5: Action taken by TFWs during the labour correctional campaign in the private sector 

                 Source: MoL (2013–2014) 

 

The negative consequences of these measures and sanctions on TFWs have led to widespread 

exploitation. According to HRW reports, in many cases the kafeel continues to illegally 

charge workers for the cost of residency and work permits in order that they can maintain 

their legal status.
94

 According to the MoL, more than 74,500 establishments were issued 

penalties in 2014 for violating labour laws. Makkah registered the highest rate of violations, 

with 25% of the total, followed by Riyadh with 21%. Being employed by a non-sponsor was 

the most prevalent offence, with 2,034 cases. Diverse penalties were issued depending on the 

violations, including termination of Labour Department services, fines and banning of 
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renewal or issuance of work permits. Officials state that the MoL, in cooperation with the 

police, is conducting a special campaign with commercial establishments to make sure they 

abide by Article 39, as well as implementing penalties against violators. The highest numbers 

of visits are conducted at the premises of wholesalers, retailers, construction companies, 

maintenance workshops and food services.
95

 

5.5.3. Deportation system  

The judicial and administrative deportation procedures for any non-national living in the 

country fall within the discretion of the Executive Authority, namely the MoI. The purpose of 

these procedures is to enable the MoI to limit the numbers of TFWs who place a burden on 

national security and the economy.
96

 Therefore, the Saudi Government has legislated tough 

laws involving the deportation of foreign offenders, sometimes with fines and sentences of at 

least one month in jail and a ban from re-entering the country for at least three years. Article 

33 of the Residence Regulations stipulates that the MoI “is entitled to withdraw the right of 

residence and its permit from any foreigner and instruct him to leave the country at any time 

and without mentioning any reasons”.
97

 Hence, if the authorities believe that the deportation 

of a foreign national is necessary for public order, public interest or public morality, the MoI 

can expel that person. It should be noted that these conditions are broad and quite general; in 

fact, the term ‘public interest’ is broad enough to include the other imperatives of public 

security and public morals.
98

 

Furthermore, the same law stresses the role of sponsorship in granting the rights of FNs to 

enter and stay in the country; otherwise, the TFW must leave the country. Article 11 states: 

“The sponsorship of the sponsors in this Regulation is final, and may not be released 

except in case another sponsor offers the same obligations and has the same 

satisfactory characteristics of the sponsor who is requesting release. In case no other 

new sponsor offer was submitted, and insistence of the current sponsor on cancelling 
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his sponsorship due to legitimate reasons, the foreigner will be detained if found, and 

shall be instructed to leave within one week maximum.”
99

  

According to Article 39 of the SLL and the Rules, the MoL and the MoI can take punitive 

measures against violators accepting a job and working for their own benefit in the streets 

and public squares, and against those who run away (from their sponsors), as well as their 

employers. According to these regulations, the authorities can “arrest, deport, and take 

punitive measures against those violators who are working for their own benefit in the streets 

and public squares and against those who run away”.
100

 These measures terrify TFWs, and 

the laws are disproportionately applied. There are several authorities applying security 

measures through police checkpoints in all cities, showing that there are no clear mechanisms 

for arresting and deporting labourers.  

In April 2014, the MoI issued a ministerial decision regarding the sanctions applied to 

violators of the Rules.
101

 According to the resolution, any violators of the Rules will be 

punished with sanctions specified in the decision which can include the following:  

 Fines for multiple offences. 

 Deportation of TFWs after applying the sentence, and barring them from re-entering 

the Kingdom.  

 No release on bail for those who are stopped for committing one of these offences. 

Article 2 of the Ministerial Decision states that an “Administrative Committee formed from 

the Directorate General of Passports and its divisions shall issue final decisions on these 

violations”. Therefore, TFWs may be detained and deported or have to pay fines if they are 

deemed to be in breach of public security.
102

 According to the Saudi Gazette, a spokesman 

for the MoI stated:  
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“All the branches of the Public Security have the responsibility of arresting the 

violators and handing them over to detention centres, which will be under the 

supervision of the General Prisons Directors. A force for apprehending violators has 

been set up under the Public Security to carry out the mission.”
103

 

However, according to Article 4 of the same Ministerial Decision, a TFW who is given a 

deportation order may appeal to the MoI within 30 days from the date of receipt of their 

notification. Article 5 states that in these circumstances, the MoI will  

“constitute a permanent committee at the MoI, headed by the General Manager of 

Legal Affairs, and representatives from Public Security, the General Directorate of 

Passports, and public administration for expatriates at the Ministry, to examine those 

grievances and inform us (Minister of the Interior) about them”.
104

  

According to the above regulations, the deportation decision is issued by and subject to 

appeal by the same executive authority (the MoI), which shows one of the legal deficiencies 

in dealing with the grievances of FNs, especially in the absence of legal aid. It appears that 

the rights of foreign labourers are denied, and that they have restricted access to the legal 

system, with the Rules being designed to enable the swift and strict use of deportation. In 

such cases, TFWs often do not have any rights or opportunity for legal complaint, as they are 

immediately expelled. Therefore, appeals in such cases must be dealt with by an independent 

body, such as the Board of Grievances (administrative court).
105

  

The Statute for the Treatment of Persons Arriving in the Kingdom on Hajj, Umrah, or Other 

Visas
106

 states in Article 6 that, where sanctions are issued by the Minister of the Interior, the 

accused may “appeal the penalty decision to the Board of Grievances within 30 days from the 

date of receipt of their notification”. Thus, comparing both regulations, we can clearly see the 

contradiction and ambiguity of the legal system regarding FNs.  
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5.6. International criticism of sponsorship and working conditions 

The kafala system is commonly described as modern-day slavery, leaving foreign labourers 

vulnerable to forced labour practices and human trafficking.
107

 While the majority of 

contracts are fulfilled to mutual satisfaction, the expectations and consequent satisfaction of 

low-skilled TFWs does not generally reflect their basic human rights entitlements. In the case 

of KSA, the country faces severe international criticism over immigration and failure to 

protect the basic human rights of vulnerable workers.  

A report published by the UN Human Rights Council Special Rapporteur on the Human 

Rights of Migrants covers withheld or unfair remuneration, sponsorship policy and 

confiscation of documents and highlights deceptive recruitment practices, such as contract 

substitution and workers paying high recruitment fees. The report also indicates that 

recruitment agents are sometimes involved in trafficking migrants for forced labour.
108

 The 

majority of its observations are generally acknowledged problems covered in this thesis 

(Chapter 8).
109

 Due to such abuses, the US State Department 7
th

 Annual Trafficking in 

Persons (hereinafter referred to as TIP) Report (2007) placed KSA in the Tier 3 category for 

three years in a row, exposing the country to possible economic sanctions “if it doesn’t take 

serious anti-slavery action in the next 90 days”.
110

 

The 2005 and 2006 TIP Reports concentrated attention on the conditions confronted by many 

migrant workers legally hired to carry out low-skilled jobs in destination countries, but who 

were later exposed to intentionally falsified misrepresentation of working conditions, debt 

peonage or forced labour conditions by employers in host countries.
111

 Major labour-

receiving countries are commonly rated in the Tier 2 Watch List or Tier 3. This highlights the 

need to take adequate measures to protect TFWs from modern-day forms of slavery.
112

 

Additionally, NGOs such as HRW and Amnesty International document individual cases 
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related to the sponsorship system and its abuses. HRW notes that TFWs are unaware of their 

rights or are fearful of complaining and losing their contracts:
113

 

“If Saudi authorities do not take serious steps to address the patterns of abuse of 

migrant workers, the issue will continue to be a subject of investigation and scrutiny, 

on the agendas of international human rights organizations, nongovernmental migrant 

rights groups in countries of origin, and coalitions of women’s rights and human 

rights organizations in the Muslim world and elsewhere.”
114

  

Nevertheless, it must be acknowledged that the international reports condemning the TFW 

situation in KSA have been widely criticised within the country, including by the NSHR.
115

 

The NSHR Chairman, Mufleh al-Qahtani, warned of “inaccurate information”
116

 and political 

or economic motivation for such efforts. He also noted recent progress in human rights in the 

country.
117

 The SHRC criticised the 7
th 

TIP Report, claiming that SLL protects TFWs’ rights 

and does not discriminate between foreign and national workers regarding rights and duties. 

Aside from such debate, the SHRC did cite some aspects of the SLL that protect labourers 

from exploitation, including Article 78 (filing grievances against employers for dismissal 

from work); Article 84 (outlining the end-of-service award); Articles 90 and 91 (requiring 

employers to pay wages to workers according to the contract); Articles 142 and 146 (medical 

and social services); and Articles 147 and 148 (providing accommodation and 

transportation).
118 

5.7. Saudi response to the issues of TFWs and the kafala system 

Even though KSA is not a party to the ICMW, the Saudi Government has, on numerous 

occasions, acknowledged that the kafala system is unfair and biased in favour of the kafeel; 

for instance, Dr Abd al-Muhsin Al-Akkas, Minister of Social Affairs, stated in December 

2006 that “contracts are not clear, agents in KSA are lousy and dishonest … some employers 

treat domestic [foreign] workers like slaves, some treat them like members of their families. 
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We have to face it.” In addition, Dr Ghazi al-Qusaibi, the former Minister of Labour, stated, 

“I will admit that a lot of violations and inhumane treatment takes place. If I told you I know 

the figure I would be lying. The only thing I know is that those cases that come to our 

attention are punished.”
119

 

Furthermore, there is growing public sympathy within the country towards the plight of 

TFWs. KSA’s highest Muslim religious authority, the Grand Mufti Sheikh Abdul Aziz Al 

Sheikh, has already opined that TFWs suffer “exploitation and oppression”.
120

 He also 

criticises the intimidation of TFWs, and says that it is “illegal and a form of dishonesty” to 

withhold their salaries or delay payment of wages under threat of deportation. He says that 

Islam prohibits “blackmailing and threatening [foreign] labourers with deportation if they 

refuse employers’ terms that breach the contract”.
121

 

The MoL still stresses that there is “no intention of cancelling the sponsorship system”, due 

to the belief that “abolishing the kafeel system for foreign manpower will create chaos in the 

SLM”.
122

 However, Ahmed Humaidan, Undersecretary of the MoL for Labour Affairs, stated 

that, according to Minister Council Decision No. 166 in 2000, the Ministry no longer 

recognises the sponsorship system in its documents. He added, “[W]e do not recognize 

anything called ‘kafala’ in legal terms.” He pointed out that, in the event of a review of all the 

MoL systems and documents used today, references to the kafala system cannot be found.
123

 

The Ministry has replaced some of the terminology associated with the kafala system, 

including changing the name of a regulation from ‘transferring the sponsorship’ to ‘transfer 

services’ and changing the word ‘kafeel’ to ‘employer’ in all Labour Department documents. 

It has also granted labourers freedom of movement within the country and ensured that 
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official travel documents cannot be confiscated.
124

 He added that the MoL aimed to improve 

the contractual relationship between employers and TFWs.
125

  

5.8. Debate on the current proposed reforms  

There was a positive initiative suggested by the NSHR to endorse the rights of TFWs in 

response to the rising number of complaints related to the sponsorship system, internally and 

internationally.
126

 The NSHR provided a draft study in 2008 entitled The Abolition of the 

Provisions of Sponsorship and the Correct Relationship between the Employer and the TFW. 

The study criticised the sponsorship system for violations of human rights that are recognised 

and guaranteed internationally, as well as in Sharia.
127

 It argued that to keep the sponsorship 

system in its present form was contrary to the rules of Islamic law, which is the constitution 

of the country, and that it puts KSA in the position of violating international obligations 

contained in international conventions.
128

 The NSHR admitted that the main disadvantages of 

the sponsorship system are the complexity of its regulations and administrative procedures 

and the lack of effectiveness in enforcing these provisions to achieve the desired objectives of 

the system, which leads to increased numbers of illegal TFWs and associated national socio-

economic problems.
129 

The NSHR points out that the current sponsorship system contains some provisions that are 

simply exploited by individual sponsors. The sponsor can deport a TFW if there is any 

dispute. Also, the sponsorship system has no provisions to prevent sponsor malpractice, such 

as blackmailing the labourer to take money for transferring the kafala or renewing the 

                                                 
124

 Even though the law gives labourers freedom of movement within the country, it can still go against the 

TFW if the sponsor reports him to the Passport Department. 
125

 Al-Arabiya, ‘Ministry of Labour: KSA is Taking Steps to Abandon the Sponsorship System’ (Al-Arabiya, 

2012) <http://www.alarabiya.net/articles/2012/05/14/213950.html> accessed 1 June 2015. 
126

 Since domestic workers are excluded from the Labour Law, the Saudi Consultative Council (Majlis Al-

Shura) approved the first regulation relating to the employment relationship between domestic workers and 

employers. This was considered a promising step made by Majlis Al-Shura to improve employment conditions 

for domestic workers. It provided regulations to improve the working conditions of this category of worker 

and to organise the employment relationship between domestic workers and employers. These regulations 

contained 22 articles and provided workers with one day off per week and forbade normal work between 10 

p.m. and 5 a.m. Although it failed to limit domestic workers’ hours to nine hours per day (as provided in the 

Labour Law), these regulations imposed fines and a ban on employers recruiting domestic workers if the 

employer violated any regulations. See KSA Decision No. 310 (2013) on Domestic Workers.  
127

 Arabian Business, ‘Saudi: The Sponsor System Is Contrary to Islam’ (Arabian Business, 2008) 

<http://arabic.arabianbusiness.com/politics-economics/society/2008/jun/30/7550/#.VXYMvHdBE7g> 

accessed 1 June 2015. 
128

 ibid. 
129

 These objectives of the sponsorship system have been discussed in the above sections. For more discussion, 

see Amrita Pande, ‘The Paper that You Have in Your Hand Is My Freedom: Migrant Domestic Work and the 

Sponsorship (Kafala) System in Lebanon’ (2013) (2) International Migration Review 417. 



171 

 

iqama.
130

 Due to such practices, the NSHR has sought to abolish the current sponsorship 

system, which contributes to deprive many TFWs of their rights. The aim of these 

recommendations is to redefine the relationship between the employer and labourer and 

support foreign labourers in exercising their rights. The recommendations also include the 

method of paying workers’ salaries; the study suggests that they should be paid through 

labourers’ bank accounts in order to ensure that employers meet their obligations. Although 

this recommendation is already implemented under the WPS, TFWs still face issues related to 

receiving their salary.
131

 Specific initiatives introduced to reform SLM issues associated with 

the kafala system include those discussed in the following four subsections.  

5.8.1. Substitute individual sponsors with government sponsorship 

The NSHR suggests having alternative sponsors for foreign labourers. The NSHR study calls 

for the cancellation of the role of the individual sponsor and replacing it with the government 

in order to limit and alleviate the effects of the sponsorship system on TFWs. The NSHR 

study includes a mechanism for organising and redefining the relationship between 

employers and labourers. Furthermore, the NSHR recommends establishing a legal person 

(authority) under the MoL to oversee the conditions of TFWs and abolish the traditional role 

of the kafeel.
132

 However, due to many legal and administrative obstacles, this suggestion has 

not been applied.
133

 

5.8.2. Private recruitment companies to replace the sponsorship system 

The MoL proposes that private recruitment companies should replace individual sponsors. 

These recruitment companies would take over all legal responsibility for foreign labourers 

that previously belonged to individual sponsors. The role of these companies would be to 

manage all TFW affairs during their employment in the country. It is expected that this step 
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would endorse and protect workers’ human rights and prevent any exploitative labour 

admissions, as well as prevent all forms of labour abuses.
134

  

In February 2012, the MoL launched the Regulations on Recruitment Companies. The 

Ministry issued a press release announcing the regulations and organising workforce to 

provide labour services and govern the activity of mediation in recruiting TFWs for the 

public and private sectors.
135

 Under this new system, recruitment companies would provide 

employment opportunities for workers by hiring them out to households and employers. 

These companies would be responsible for paying the workers’ wages (rather than the 

employer), the wages would be collected from the employer in advance, and they would 

govern workers’ change of jobs, grant their rights of movement in the country, ease their 

repatriation once their contract ends and facilitate their access to justice.
136

 However, the 

MoL would still issue work visas to individual sponsors.  

5.8.3. Green card plan: ‘Permanent Residency’ 

In April 2016, the ‘green card’ plan was revealed by Deputy Crown Prince Muhammad Bin 

Salman in an interview with Bloomberg. The plan would assist TFWs in escaping restrictive 

sponsor control.
137

 However, the Minister of Labour stated that his Ministry was  waiting for 

more details of the plan.
138

 

The President of the Federation of Labour Committees in KSA, Mr. Nidal Radwan, revealed 

that there would be a new independent government agency monitoring the permanent 

residence card (akin to the US Green Card) and that the new residency programme could 

bring the State Treasury about SR37 billion. It would reduce TFWs’ remittances by 30%, 

maintaining tens of billions of Saudi riyals in the national economy (discussed later in this 
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chapter).
139

 The new plan would abolish the sponsorship system for FNs who pay zakat and 

other taxes, and they would have the privileges of owning property and undertaking 

industrial, commercial and other economic activity.
140

 

5.8.4. Establishment of labour attaché 

In recognition of the importance of the role of the labour attaché, the Cabinet chaired by King 

Salman approved the establishment of labour attaché offices at seven Saudi embassies, in the 

following countries: Pakistan, Bangladesh, Egypt, India, the Philippines, Sri Lanka and 

Indonesia, as these countries are considered the key labour-sending countries. The Cabinet 

came to the decision after reviewing the recommendation of the Standing Committee of the 

Council of Economic Affairs and Development.
141

  A labour attaché will be appointed to 

ensure that recruitment processes and contractual provisions are applied in accordance with 

Saudi Government procedures. This new decision should help to increase the awareness of 

recruitment agencies and foreign workers of the laws and regulations in KSA.
142

 

Furthermore, it will put in place mechanisms for recruiting foreign workers in the private 

sector in KSA. Moreover, it is expected to restrict the role of unofficial sub-agents and 

brokers and regulate recruitment through official channels. These measures should help 

newcomers to avoid employment deception and exploitation during the recruitment process, 

and this will reduce the cost of recruitment. Even though this new decision is still not fully 

implemented, it has been greatly appreciated by official bodies from some of the labour-

sending countries.
143

 

5.9. Evaluation of attempted solutions 

Clearly, many people in KSA recognise the significance of reducing the presence of TFWs to 

avoid the undesirable consequences related to their existence in the country. The above 

discussion suggests that Saudis (both officially and unofficially) show their willingness and 

intention to enhance TFWs’ situations, but these suggestions and initiatives show negligible 
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progress when it comes to actual implementation. The major shortcomings of these suggested 

solutions are attributable to the lack of cooperation between branches of the Saudi 

Government. This is evident from the absence of a role for the MoI in these suggested 

solutions. Apparently, these initiatives and suggested solutions (at least in the researcher’s 

opinion) are devised ad hoc to appease international criticism, and are not based on 

comprehensive scientific research.  

The solutions proposed by the MoL and the NSHR attempt to replace the current sponsorship 

system with government sponsorship. They generally pay less attention to the interests of 

foreign labourers, and, more recently, have shown favour towards local workers. Recent 

restrictive migration policies affecting the employment of TFWs, such as nitaqat quotas and 

imposing extra fees on renewing work and residency permits, indicate the general structural 

antipathy of the Saudi Government to expatriates. Another major drawback observed is the 

absence of any integration programmes. In big companies, there are huge numbers of 

foreigners who live isolated from the Saudi indigenous population. This situation is 

entrenched by the Saudi Government implementing several industrial zones in which major 

economic projects are concentrated far away from populated areas. Companies are 

responsible for keeping foreign labourers in private accommodation isolated from any form 

of integration with local people.  

5.10. The kafala system and Saudi commitments to international obligations 

In an effort to provide a comprehensive evaluation of the kafala system, it is vital to focus on 

the general principles of the RBA and a set of human rights instruments (discussed in 

Chapters 2 and 3), such as the UDHR and its subsequent conventions,
144

 the ICMW,
145

 the 

ICERD
146

 and the ACHR.
147

 Such principles emphasise that “all human beings, whatever 

their nationality, place of residence, sex, national or ethnic origin, colour, religion, language, 

or any other status, are all equally entitled to human rights without discrimination”.
148
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However, these conventions make no distinction between citizens and foreign (migrant) 

workers, and are not designed with complex systems such as the kafala system in mind. 

One of the aspects of kafala that specifically goes against the general principles of human 

rights is the freedom of movement. The imbalance of power between employer and TFW 

enables the former to ban the latter from travelling to their home country or within the 

country. These practices are very common, implemented by withholding official documents 

such as passports or residency permits and refusing to give consent for exit visas. Clearly this 

is against Article 13 of the UDHR, which states that “everyone has the right to freedom of 

movement and residence within the borders of each State” and “everyone has the right to 

leave any country, including his own, and to return to his country”.
149

 

The malpractices of the kafala system also go against the TFW rights enshrined in Article 12 

ICCPR,
150

 which states that “everyone lawfully within the territory of a State shall, within 

that territory, have the right to liberty of movement and freedom to choose his residence” and 

that “everyone shall be free to leave any country, including his own”.
151

 They also go against 

the rights in Article 8 of the ICMW,
152

 which states that “migrant workers and members of 

their families shall be free to leave any State, including their State of origin”, and Article 39, 

which describes how “migrant workers and members of their families shall have the right to 

liberty of movement in the territory of the State of employment and freedom to choose their 

residence there”.
153

 

The second major aspect is the employment conditions under the kafala system, which permit 

TFWs to work only for their original sponsors.
154

 Workers are not allowed to change 

employment without their employer’s consent, and sometimes resigning from their job 

eliminates any freedom of choosing future employment. These common practices result in 

many cases of forced labour in KSA, such as being forced to work in very harsh conditions, 
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earning lower salary than contractually agreed upon and extending a labour contract after 

finishing the two years without worker’s consent.
155

 

Therefore, the kafala system contradicts human rights norms, including Article 23, paragraph 

1 of the UDHR, which states that “everyone has the right to work, to free choice of 

employment, to just and favourable conditions of work and to protection against 

unemployment”.
156

 Article 5, paragraph 1 of the ICERD
157

 makes a similar provision,
158

 and 

the ICESCR Article 6, paragraph 1 recognises “the right to work, which includes the right of 

everyone to the opportunity to gain his living by work which he freely chooses or accepts, 

and will take appropriate steps to safeguard this right”. Moreover, the right to work appears 

in Article 31 of the ACHR, which provides for free choice of work and prohibits forced 

labour.
159

 The article states that “free choice of work is guaranteed and forced labour is 

prohibited. Compelling a person to perform work under the terms of a court judgment shall 

not be deemed to constitute forced labour”.
160

 

A further aspect is that the kafala system requires TFWs’ families to acquire initial 

permission to enter the country from their employer. This type of practice shows that in many 

cases the employer abuses his kafala power by not allowing labourers to reunify with their 

families, which essentially enables the employer to impose marital separation. This issue was 

highlighted by a study carried out by the NSHR, which suggested (appealing to Saudi cultural 

notions) that these types of restrictions related to family reunification should be eliminated, as 

they result in problems related to extramarital relationships and negative social impacts on 

Saudi society.
161

 The issue of the refusal of the right to family reunification has also been 

addressed in international agreements, confirming the rights of foreign (migrant) workers to 

family reunification. Article 44, paragraph 2 of the ICMW states:  

“Parties shall take measures that they deem appropriate and that fall within their 

competence to facilitate the reunification of migrant workers with their spouses or 
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persons who have with the migrant worker a relationship that, according to applicable 

law, produces effects equivalent to marriage, as well as with their minor dependent 

unmarried children.”
162

 

Article 5 of the ICERD asserts that there should be no discrimination regarding “the right to 

marriage and choice of spouse”.
163

  

The kafala system gives sponsors the right to terminate the labour contract and deport the 

foreign labourer whenever they decide to, thus making foreign labourers unable to decide 

whether to stay in their jobs, change their employment or return to their home countries. 

Conversely, the employer can eject the worker from the country in less than a week under the 

residency regulations (Article 11): “In case no other new sponsor offer was submitted, and 

insistence of the current sponsor on cancelling his sponsorship due to legitimate reasons, the 

foreigner will be detained if found, and shall be instructed to leave within one week 

maximum.”
164

 This clearly goes against human rights principles. Article 20, paragraph 2 of 

the ICMW states that a “migrant worker or member of his or her family shall not be deprived 

of his or her authorization of residence or work permit or expelled merely on the grounds of 

failure to fulfil an obligation arising out of a work contract”.
165

  

With the latest amendment of the SLL, particularly Article 39, TFWs who leave their sponsor 

and find another employer (usually seeking better employment conditions such as salary, 

weekly rest or paid holidays) without the kafeel’s permission can be charged with attempting 

to commit an offence such as running away; thus, the TFW could be lawfully penalised and 

labelled a criminal (usually leading to payment of a fine, jail or deportation with a ban on re-

entering the country for at least three years).
166

 These restrictive policies under the kafala 

system and the malpractices of the kafeel contradict Article 23 of the UDHR,
167

 Article 25 of 

the ICMW
168

 and Article 34 of the ACHR.
169

  

Given these blatant violations of human rights legal norms, what allows the Saudi 

Government to legislate in contradiction to these international treaties is the caveat in the 

articles that the rights may not be restricted by any other laws except those considered 
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“necessary to protect national security, public order, public health or morals, or the rights and 

freedoms of others”, as stated in Article 8, paragraph 1 and Article 39, paragraph 2 in the 

ICMW;
170

 ICCPR Article 12, paragraph 3 highlights the same statement.
 171

  

Despite the slow progress that has been witnessed in terms of allowing TFWs to move freely 

within the country without permission from the employer (which does not mean they can 

work with other employers), some sponsors still prevent labourers from travelling by 

confiscating their passports, even though this is specifically against the Council of Ministers’ 

Decision No. 166 Dated 2000 (12/7/1421 H) regulating relations between employers and 

TFWs. This stipulates inter alia that “employers shall not retain the passports of migrant 

workers or the passports of members of their families” and provides for “the establishment of 

a special committee to resolve any problems arising from its application”.
172

 It is notable that 

this is considered the most significant effort made by the Saudi Government to address the 

issues of the sponsorship system.  

Other important progress is the Anti-Trafficking in Persons Law, adopted by the Saudi 

Government in 2009. This law criminalises forced labour practices and human trafficking for 

the first time.
173

 Hence, any person committing these crimes is subject to prosecution. The 

MoL recently introduced a private department concerned with combating human trafficking 

(TIP). According to the MoL, the TIP department coordinates with other authorities in cases 

related to human trafficking in order to protect workers from abuse or exploitation, deception 

or violation of their rights.
174

 The Anti-Trafficking in Persons Law, in Article 2, stipulates the 

following:  

“It is prohibited to commit any act of trafficking in person, including coercion, threat, 

fraud, deceit or abduction of a person, abuse of position or power or any authority 

thereon, taking advantage of the person’s vulnerability, giving or receiving payments 

or benefits to achieve the consent of a person, having control over another person for 

the purpose of sexual assault, forced labour, or services.”
175
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However, although the law puts rules into place to prevent all forms of abuse in the 

workplace, it still allows the employer, through the kafala system, to control TFWs and put 

pressure on them to prevent them from asking for their rights.
176

 

5.11. Major obstacles to endorsing TFW rights under kafala 

Having discussed some perspectives on the issues of working conditions, the sponsorship 

system and regulations related to TFWs’ employment, and after examining their possible 

effects on the employment relationship between the worker and sponsor, this research 

identifies four potential major obstacles that play a key role in determining the types of 

reform that should be undertaken by the Saudi Government to improve TFWs’ rights. These 

are political, security-related, social and economic obstacles. It is helpful to examine each 

obstacle that provides a justification for the kafala system remaining in use. Prior to this 

examination, it is appropriate to assess the various effects of the presence of TFWs in KSA 

and their rights in light of these obstacles.  

5.11.1. Political and security-related obstacles  

Political and security obstacles have become key challenges to recognising foreign labourers’ 

rights in KSA. Controlling TFWs and immigration via the kafala system has become an 

important factor in Saudi labour policies, and a number of changes have been implemented in 

recent years. Labour migration is commonly understood, from a security perspective, as a 

‘problem’ by the Saudi regime (and other countries), and thus it believes there is a need to 

safeguard against this ‘threat’.
 177

 

One of these political and security concerns pertains to the size of the TFW population (32% 

of the total population of KSA).
178

 The government therefore emphasises the need to 

distinguish between the “temporary workforce needs of economic growth” and a permanent 

migrant component with political, security, social and economic implications in the long 

term.
179

 From a historical perspective, political ideas ‘imported’ from migrants in the 1950s 
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and 1960s, such as Nasserism, pan-Arab nationalism, socialism and communism (mainly 

associated with Egyptian, Palestinian and Yemeni migrants) form the most significant 

domestic threat to the governments of the GCC.
180

 KSA attributes political ideations 

according to nationality, and thus expelled thousands of Yemeni workers in response to the 

Gulf War (1990–1991) because the Yemeni government sympathised with the Ba’athist pan-

Arabism of Saddam Hussein. Before 1990, Yemeni workers did not need to obtain a work 

visa to work or live in KSA and could open their business without a sponsor (kafeel). KSA 

decided to revoke these privileges and expelled Yemeni workers from the country.
181

  

Thus, there are suggestions that the presence of such a large number of TFWs has led to 

several critical shifts in the social structure of KSA and other GCC countries, which 

ultimately motivate the reduction of dependence on foreign labour in KSA. The inner 

political stability of the GCC states, including KSA, Qatar, Bahrain and Kuwait was shaken 

by labour strikes led by TFWs, something never experienced by the indigenous population.
182

 

However, despite the fact that foreign labourers have sometimes organised strikes to demand 

improvements in their working conditions or payment of their salaries, such actions have 

never induced any structured political movement because they are not considered a threat to 

national security.
183

 

There is an underlying assumption that non-Arab expatriate workers are less of a threat to the 

indigenous population of the GCC, which has been a factor in the de-Arabisation of the 

foreign labour force in favour of Asians, who are considered to be less likely to be involved 

in internal politics.
184

 Asian workers are perceived as more individualistic and economistic in 

their motivation and as passive observers of political processes; they pose no risk of engaging 

in socialism, Arab nationalism or Islamism.
185

 Accordingly, the Saudi decision to shift to 

Asian workers defused political threats and challenges from non-local Arabs.
186

 However, it 

is often argued that the growing international pressure for the enfranchisement of all TFWs 
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has been identified as a threat from identities imported from abroad which may assert their 

political and economic force in the country.
187

  

5.11.2. Social obstacles  

The issue of social and cultural harmony is critically important to KSA, with the social and 

political structure of KSA being notably reliant on both its cultural and its traditional 

heritage. The underlying divisions of Saudi society (e.g. between the Najdi and the Hejazi, 

urban and rural) are covered by the homogeneity of normative Arab-Islamic tribal and 

cultural traditions.
188

 TFWs are generally seen as an intrinsically negative threat to local 

morals and Islamic principles. It is often argued that this negative perception of FNs leads to 

continuing the temporary status of TFWs and controlling their presence in the country under 

the kafala system in its current form. 

Furthermore, some TFWs from Arab communities have resided in KSA for generations, 

showing little interest in returning to their countries of origin. The chance of naturalisation is 

significantly unlikely for most of them.
189

 Even though there are several factors such as 

religious, cultural and linguistic compatibility with the native inhabitants that have made 

them more welcome in KSA than other immigrants, the Saudi Government, as stated, 

changed its policies to prefer the recruitment of Asian workers for political, social, historical 

and economic reasons.
190

 Moreover, the clear social separation between Saudi nationals and 

TFWs may be considered an obstacle to the recognition of TFWs’ rights in KSA.  

5.11.3. Economic obstacles  

The economic obstacles to TFWs being accorded their rights include the perceived monetary 

cost of TFWs’ remittances to their home countries (capital outflows). The Saudi Monetary 

Agency (SAMA) states in its report that personal remittances from TFWs increased in 2014 

by 5.7% to SR135 billion (USD35.7 billion), compared to SR127 billion in the same month 

in 2013.
191

 It predicts labour remittances at the end of 2015 to have been approximately 
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SR160 billion, with this monetary outflow accounting for an estimated 19% of the country’s 

budget. As economic analyst Munir Bubshait points out,  

“We are paying today the price for the reliance of the Saudi labour market on cheap and low-

skilled foreign labour, and if we are not raising the cost of recruitment and hiring foreign 

labour and limiting the employment for Saudi national workers only, otherwise the problem 

will continue and temporary foreign workers will transfer our national income until we reach 

two hundred billion riyals.”
192

 

Another reason cited is that the reliance on TFWs in the long term puts the whole country in 

an unsustainable situation.
193

 This dependence on TFWs prevents any development of an 

independent national economic structure, which consequently allows TFWs to control the 

country’s economic (and potentially political) decisions in the future. This could play a 

significant role against the country in critical times (e.g. during war).
194

 It is evident that these 

opinions are reflected in much public policy and the political aspects of the country related to 

TFWs. These factors affect (directly or indirectly) TFWs’ rights and entrench the continuance 

of the kafala system in its current form. Therefore, the economic rationale is a major obstacle 

facing the endorsement of labour rights in KSA. 

Conclusion  

This chapter has examined the legal structure governing the status of low-skilled TFWs, with 

special reference to the SCS. Workers with temporary residence status are viewed as 

temporary labour, and are often recruited and employed for specific jobs, after which they 

return to their home country when they are no longer necessary. For this reason, the laws are 

skewed in favour of sponsors, and more recently in favour of local workers. This is evident 

from the last amendment to the SLL, which updated laws that focused on increasing the 

number of Saudi citizens in the private sector. Given the large number of TFWs in the private 

sector (approximately 10 million) and the dangerous working conditions in the SCS (shown 

in the data presented) that make it the sector with the highest number of injuries and fatalities 

                                                                                                                                                        
highlighting the reason for the rise in remittances, especially in the first quarter of 2015, which was workers’ 

fear of the war in Yemen.  
192

 Al-Araby Al-Jadeed, ‘Foreign Remittances Drain Cash Resources from KSA’ (Al-Araby, 2015) 

<http://www.alaraby.co.uk/portal> accessed 12 June 2015. 
193

 See Mustapha Ajbaili, ‘Saudi: Muslim Brotherhood a Terrorist Group’ (Al-Arabiya, 2014) 

<http://english.alarabiya.net/en/News/middle-east/2014/03/07/Saudi-Arabia-declares-Muslim-Brotherhood-

terrorist-group.html> accessed 1 April 2015. 
194

 ibid.  



183 

 

in the workplace, the vast majority of victims in this sector are low-skilled TFWs. This 

proves that the enforcement mechanisms of the updated Labour Law (e.g. Inspection in the 

Workplace, Article 196) fail to enforce the laws and regulations, or at least fail to provide 

proper remedies.  

In theory, employment regulation sets out workplace rights of TFWs; however, it has been 

conceived through restrictive measures and policies (as discussed above), and the particularly 

vulnerable situation of TFWs is not always taken into consideration by policy-makers. The 

SLL and iqama policies are considered biased as they favour national workers. Examination 

of the current employment laws and residency regulations shows two main issues facing 

TFWs. The first set of employment problems is related to poor living and working conditions, 

especially for low-skilled labourers in the SCS. The problems associated with the sector are 

that many low-skilled workers (mainly from the Indian subcontinent or Arab states) routinely 

face delayed or unpaid wages, physically harsh living conditions and unsafe working 

conditions (see Chapter 8 for further discussion).  

Secondly, while most abuse and discrimination against TFWs is committed by employers due 

to the kafala system, the government is culpable for the widespread and systematic abuse 

suffered by TFWs, particularly in terms of residency policies and basic human rights.
195

 Even 

though KSA is not a party to the ICMW, it is unlawful for employers to abuse workers. The 

sponsorship system is considered the main obstacle faced by TFWs to claiming their rights 

due to a number of violations, including restrictive regulations and policies regarding 

changing an unprincipled employer, confiscation of official documents by sponsors (e.g. 

workers’ passports and iqama permits), banning workers from family reunification and the 

right of sponsors to refuse to provide consent to obtaining exit and entry visas. 

As discussed above, some of these issues are highlighted in the international community’s 

agenda for the promotion and protection of TFW rights. Some have been examined in this 

study. More importantly, the treaty bodies of UN instruments and the ACHR have, to some 

extent, addressed compliance with Saudi regulations and policies concerned with human 

                                                 
195
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rights in general and TFWs in particular. From the point of view of international conventions, 

these labour residency policies and practices within the kafala system go against the general 

principles of human rights. This is confirmed by official and unofficial Saudi bodies who 

attempt, as discussed, to raise awareness of the plight of TFWs under the sponsorship system. 

However, not one of the initiatives of the MoL and the NSHR has made any progress in terms 

of actual implementation. This leads to the assumption that the major shortcoming of these 

suggested solutions is the lack of collaboration between all authorities in KSA, which shows 

that these suggestions are difficult to implement; or rather, they are thrown together on an ad 

hoc basis to appease international condemnation. The Saudi Government has shown itself 

amenable only to changing in line with international standards at its own pace and on its own 

terms.  

It is clear from reviewing these policies and regulations that all parties concerned in the Saudi 

Government recognise the significance of reducing the country’s dependence on TFWs to 

avoid undesirable consequences in the future. This is made obvious by recent restrictive 

migration policies applied by the government to the recruitment of TFWs, such as nitaqat 

quotas and imposing extra fees on renewing work and residency permits for TFWs. 

It can be concluded that the reasons behind states’ preference for constraints on the entry of 

non-nationals include economic, legal, social and cultural factors. It is often argued that the 

Saudi Government developed these policies to deal with the rapid economic growth in the 

whole country as an outcome of the discovery of oil, while at the same taking various steps to 

protect what it conceives to be its right to protect its social fabric (traditions and cultures), its 

economy and its political and national security from the effects of the presence of TFWs in 

the country. Finally, it is often argued that the four obstacles discussed play key roles in 

determining the sort of reforms that should be advocated and pursued by the Saudi 

Government to improve TFW rights in the country. 
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Chapter 6: Labour Dispute Resolution Process and its Impact on the 

Rights of TFWs in the Absence of a Labour Court in KSA: A Critique 

 

Introduction  

The aim of this chapter is to provide an insight into the legal protection of TFWs within and 

across the legal system in KSA. In doing so, the chapter intends to provide an overview of the 

development of the legal system in KSA in an effort to provide a critical review of the main 

authorities influencing the legal structure and highlight the current reforms of the judicial 

system. The aim of this discussion is to guide the understanding of issues linked to the 

process of resolving labour disputes and their impact on the rights of TFWs. Due to the 

absence of a labour court from the existing judicial structure, this study suggests tracing the 

impact of modernist (legal professionals) and traditionalist (religious scholars) approaches to 

the legislative process, judicial system and enacted law such as the SLL. Negative 

(traditionalist) approaches to the SLL and other rules and regulations related to the settlement 

of labour disputes caused the government to transfer such cases to administrative committees 

under the executive authority of the MoL, which are not recognised by the Basic Law as a 

part of judicial authority.
 1

 

Such committees have quasi-judicial functions, and their decisions have legal implications, 

which are questionable due to the absence of independence and impartiality as they fall under 

the jurisdiction of executive authority (MoL). Thus, examining the effectiveness of these 

administrative committees shows several important legal deficiencies that could have a 

negative impact on the settlement of labour disputes, especially for TFWs. It is essential to 

consider the regulations for litigation before the commissions for the settlement of labour 

disputes (hereinafter referred to as the commissions) issued by the Council of Ministers. As 

discussed in previous chapters, despite a number of regulations and laws governing 

employment relationships and protecting the TFWs, many human rights violations that TFWs 

experience in the SCS are interrelated with employment contracts and residency regulations 

in such a way that the existing legal structure fails to address TFW issues sufficiently. In this 

                                                 
1
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System’ (2007) 21 Arab Law Quarterly 191, 224; and Basic Law of Governance, Royal Order No. A/91 27 (1 
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regard, this chapter highlights the key labour cases related to residency regulations (e.g. 

confiscating labour passports, runaway huroob workers and transfer under the kafala) in 

order to review the jurisdiction of the commissions. Finally, this chapter provides a 

suggestion to resolve and override the outcomes of these approaches in order to eliminate the 

confusion in the Saudi legal system. 

6.1. The development of the legal system in KSA 

KSA is recognised as one of the most conventional Islamic legal systems in the world.
2
 KSA 

interprets the Sharia narrowly, with every Muslim being required to adhere to the binding 

power and influence of the Sharia. Importantly, the Sharia is not only concerned with 

governing religious devotion and reasoning, but is applicable across all domains of life, 

providing a foundation for all Muslims’ lives.
3
 Accordingly, the country has all of its 

economic, political and social development efforts centred on Islamic principles, with 

adherence to Sharia as its governing code. Notably, the Sharia has long been recognised as 

the key source of legal requirements, and hence is recognised as the national law and the 

public policy of KSA.
4
 

Since the establishment of KSA in 1932, the Saudi legal system’s development has been 

influenced by both modernist and traditionalist approaches.
5
 The Islamic scholars and jurists 

(ulama)
6
 predominantly represent the traditionalist approach. The traditionalist is deeply 

embedded in KSA’s history, with its origins in the 18
th

 century Wahhabi movement, 

established by Shaikh Muhammad Ibn Abd al-Wahhab in 1745. Since that time, all Saudi 

rulers have derived the legitimacy of their rule and their conquests from the purification of 

Islamic creed that has derived from innovations and perversions of the original message of 

Islam.
7
 

In contrast, a modernist approach is recognised as predominantly endorsed by members of 

educated elites, legal professionals and technocrats, such as law professors and lawyers.
8
 The 

majority of such intellectuals complete their education in Western countries and play a 

                                                 
2
 Frank E Vogel, Islamic Law and Legal System (Brill 2000) xv.  

3
 Janet AW Dray, ‘International Conflicts in Child Custody: United States v. Saudi Arabia’ (1987) 9(2) 

International and Comparative Law Journal 413, 414. 
4
 Fahad Mohammed Al-Majed, A Conceptual Legal Framework for Reforming Saudi Corporate Governance 

(Lap Lambert Academic Publishing 2014) 201. 
5
 Al-Jarbou (n 1) 191, 192. 

6
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Al-Jarbou (n 1) 192. 

8
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pivotal role in the country’s development and growth, including attempting to develop the 

legal system. The perspective adopted by a modernist approach is centred on seeking to gain 

advantage from Western development, including in the domain of the legal system. 

Modernists support the idea of the codification of all elements of the legal structure, which 

spans all domains of everyday life.
9
 

In fact, the tension between modernist and traditionalist approaches has impacted the legal 

structure of KSA. It is often argued that the legal system in the country, as well as the nature 

and the role of the law in KSA society, are sound examples of the interaction between Saudi 

tribal structure, traditional Islam and modern law.
10

 The general principles upon which KSA 

was built are recognised as clearly stemming from the Basic Law of Governance, 1992.
11

 For 

example, Article 1 clearly recognises the central tenets of the Kingdom, and has not shifted 

away from the original principles detailed by King Abdul Aziz upon the formation of the 

united Saudi Arabia in 1932. As stated in Article 1: “The Kingdom of Saudi Arabia is an 

Arab and Islamic Sovereign State … and its constitution is the Qur’an and the Sunnah.”
12

 

Article two declares: “The citizens shall acknowledge the rule of the King according to the 

Book of God and the Sunnah of His Apostle.”
13

 

KSA directs its efforts towards harmonising the teachings of Islam, along with 

industrialisation and economic growth, through developing a form of government and a legal 

system that are able to meet and fulfil modern societal requirements, while also ensuring 

consistency with the key underpinnings of Islamic law.
14

 As such, a number of laws have 

been enacted, including administrative and commercial laws, and laws in the criminal and 

labour domains. Such laws are in line with the in-depth development plans experienced by 

the country.
15

  

With this noted, the traditional subjects of law, namely family law, inheritance, trusts, 

contracts and criminal law, are all seen to be exclusively defined by the Sharia. Business, 

labour and broadcasting law, however, are mainly regulated by royal decrees and form part of 

                                                 
9
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 Hossein Esmaeili, ‘On a Slow Boat Towards the Rule of Law: The Nature of Law in the Saudi Arabia Legal 

System’ (2009) 26 (1) Arizona Journal of International and Comparative Law 1, 6. See also Jennifer Reed and 

Arthur M Schlesinger, The Saudi Royal Family (Chelsea House 2003). 
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 Basic Law of Governance, Royal Order No. A/91 27 (1 March 1992). 
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 ibid art 1. 
13

 ibid art 2. 
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15
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civil law.
16

 Royal decrees are recognised as one approach to supplementing the Sharia that is 

in line with modern requirements. Royal decrees adopt the principles of Western legal 

thought.
17

  

Sfeir rightly points out that such statutory enactments have proven successful in 

supplementing a significant degree of the traditional legal structure without revoking or 

compromising any of the Sharia’s rules. The result is the emergence of a temporal legal sub-

system, which is seen to be autonomous but is not entirely independent of the Sharia.
18

 It may 

be stated that this was an attempt to ease the tension between modernists and traditionalists 

regarding enacted laws (the impact of traditionalists’ approach to enacted law is discussed in 

the section below).
19

 

6.2. Components of the system of government 

Despite the fact that the Basic Law of Governance adopts the form of a constitution, KSA is 

essentially a non-constitutional monarchy.
20

 Throughout the system, the government is 

broken down into three branches, executive, legislative and judicial. The executive branch 

comprises the King, the Council of Ministers and local governments, as well as ministry 

affiliates and other civic agencies (independent and quasi-independent). The highest 

executive authority in the state is the Council of Ministers, which is recognised as the main 

authority over all executive powers.
21

 The King also has legislative power; he is identified as 

the head of the executive authority with absolute power over it. Notably, all state authorities 

report to him and view him as the point of reference for all authorities within the state. 

Accordingly, a supplementary clarification of the executive authority role is detailed and 

described in the Basic Law.
22
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729. 
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20
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The authority of legislation in KSA is, to some degree, vague and problematic for outside 

observers to understand. In contrast to situations in other counties, which are commonly seen 

to have well-established legislative institutions, KSA has had no legislative body since its 

founding. The legislative authorities are shared by several governmental institutions. This is 

due to various political and ideological factors, including the fact that KSA was established 

based on an alliance between the Al-Saud royal family as the governing party and the ulama 

religious establishment, which legitimises all the government activities consistent with (or at 

least not counter to) Sharia.
23

 The Basic Law recognises the ways in which legislative 

authority handles the preparation of new rules and regulations according to Sharia 

legislation.
24

 Nonetheless, there are various Saudi legislative bodies, including the King, the 

Council of Ministers, the Consultative Council ‘Majlis Ash-Shura’ and the Board of the 

Senior Council of Ulama.
25

  

Finally, the judiciary is considered a key pillar of modern society, with the key purpose of 

safeguarding the rule of law to guarantee the law is upheld and applied to all people equally. 

In KSA, the details of the present judicial system are identified in the Judicature Act of 1975 

(amended in 2007), with the Act providing for the independence of the judiciary, the structure 

of the courts and their various jurisdictions and the nomination of judges, their qualifications 

and immunities.
26

 

Article 46 of the Basic Law states that the Judiciary Authority is independent and judges 

should not be subject to any authority except that afforded by the Sharia. The right of 

litigation before the courts is, in exactly the same vein, guaranteed to all nationals and 

residents.
27

 Therefore, the capability for the settlement of disputes is commonly divided in 

KSA, specifically between various judicial and quasi-judicial bodies. Such bodies are 

supervised by a number of ministries in line with the disputed subject matter: 

                                                                                                                                                        
to provisions of the Basic Law of Governance and the Shura Council Law, the Council of Ministers shall draw 

up the internal, external, financial, economic, educational and defense policies as well as the general affairs of 

the State and shall supervise their implementation. It shall also review the resolutions of the Shura Council. It 

shall have the executive authority and be the final authority in financial and administrative affairs of all 

ministries and other government agencies.’’ 
23

 Al-Majed (n 4) 216 and 217. 
24

 Basic Law of Governance art 67. 
25
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26
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i. The judicial bodies: the Sharia court system, under the Ministry of Justice, the High 

Court, Courts of Appeal and courts of first instance; 

ii. The independent judicial authorities: the administrative court system, known as the 

Board of Grievances (Diwan Almadhalim);
28

 

iii. The quasi-judicial committees that work under the supervision of the competent 

ministry. The major judicial committees are the Committee for the Settlement of 

Labour Disputes, which run by the Ministry of Labour, and the Customs Committee, 

which run by the Ministry of Finance.
29

 

For the purpose of this paper, the following sections examine the judicial and quasi-judicial 

body to understand the issue linked to the process of resolving labour disputes and its impact 

on the rights of TFWs in the absence of a labour court in KSA. 

6.3. The judicial system: Current reforms  

In October 2007, the late King Abdullah issued a royal decree to reform and modernise the 

judicial system.
30

 In line with Article 9 of the 2007 judiciary law, the Supreme Court 

(Almahkama Al’olia) is responsible for taking over the functions of the Supreme Judiciary 

Council as the highest judicial authority in the Kingdom.
31

 

The new Act eliminates the existing Courts of Appeal and founds new Courts of Appeal 

(Mahkamat Alisti’naaf) in the Kingdom’s provinces, which exercise jurisdiction through 

labour court hearings, criminal circuits, commercial and civil circuits and personal status. 

Furthermore, Courts of First-Degree (Mahakim Aldaraja Al’oula) are established in areas, 

regions and centres according to the needs of the system and implement their jurisdiction by 

specialised criminal, commercial, labour, personal status and general courts. 

                                                 
28
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Figure 2: Court hierarchy.
32

 

 

 

Banadar Al-Aiban,
33

 in consideration of the court system specifically, states that all the 

judicial institutions implement wide-ranging structural and organisational developments, 

including the establishment of a Supreme Court, appellate courts and specialised criminal, 

commercial, labour, personal status and other courts.
34

  

The Sharia courts have general jurisdiction in almost all judicial disputes, but mostly deal 

with criminal and civil cases. The Supreme Court, Appellate Courts and Courts of First 

Instance vary in regard to their hierarchal structure and the disputes they preside over. 

Without doubt, the Supreme Judicial Council is responsible for directing Sharia courts and 

examining urgent legal cases, as requested by the King or the Minister of Justice.
35

  

It is worth emphasising that the labour courts have not yet been established. Until they are, 

the Primary Commission for the Settlement of Labour Disputes (of the MoL) continues to 

resolve employment disputes. As detailed by the MoL spokesman, Tayseer Al-Mufrij, the 

                                                 
32
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labour court plan has been postponed until 2017, owing to the fact that the legal labour 

committees and commissions for the court are not yet completely formed. He adds that 

another reason for postponing the completion of the plan concerns identifying suitable 

locations for the courts. Once established, the labour courts will be responsible for 

employers’ and employees’ complaints such as those related to employment agreement 

disputes, disagreements about salary, compensation and workplace injuries claims, and 

disciplinary fines and appeals.
36

  

6.4. The Board of Grievances (Diwan Almadhalim) 

The second type of court, which is recognised as being entirely independent from the first 

one, is the administrative court system, known as the Board of Grievances (Diwan 

Almadhalim), which was established in 1955 and subsequently reconstructed in 1982.
37

 The 

Board is directly affiliated with the King and is acknowledged as contrasting with the 

ordinary courts or Sharia court, which has general jurisdiction all over disputes.
38

 

In other words, the Board of Grievances comprises a number of civil tribunals, the 

jurisdictions of which fall outside the system of Sharia courts and its obligations.
39

 The Board 

of Grievances Law regulates the Board in line with the subsequent hierarchical structure, 

namely “high administrative court, administrative courts and administrative Courts of 

Appeal”.
40

 Moreover, the missions of the Board of Grievances are centred on analysing 

administrative decisions, whereby the government and its individual institutions are involved 

in completing evaluations for the executive of foreign judgments. These evaluations are made 

to assess the circumstances surrounding the decisions made by bodies that are concerned with 

government and independent public corporate institutions that follow the government’s 

activities. This facilitates the analysis of cases associated with their rights, as provided for by 

the pension laws and civil service for government staff and independent public institutes.
41
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6.5. The Quasi-Judicial Committees 

The quasi-judicial committees are characterised as the third phase of the judicial authority in 

the country, despite the fact that the Basic Law does not acknowledge such committees as 

part of the judicial authority owing to the fact that they introduce measures of adjudication 

via the executive branch.
42

 As mentioned earlier, the Ministry of Justice supervises the 

Sharia-based judicial system; however, the majority of ministries interpret the rules and laws 

on matters under their jurisdiction.
43

  

These committees are divided into two distinct groups, as discussed, as follows: 

1- Committees whose regulations provide for a possible appeal against their 

decisions to the Board of Grievances. These committees are linked to the 

Board of Grievances, and examples of such committees are the Committee 

for Implementing the Sea Ports Code,
44

 the Committee for Controlling 

Commercial Deception
45

 (formed by the Minister of Commerce) and the 

Committee for Implementing the Press and Publication Code
46

 (formed by 

Ministry of Culture and Information) (these committees are outside the scope 

of this research).  

2- Committees whose regulations provide that their decisions are final. These 

are independent judicial committees, such as the Commissions for the 

Settlement of Labour Disputes
47

 (formed by the MoL) and Customs 

Committees
48

 run by the Ministry of Finance. These committees are 

introduced by royal decrees, which do not provide that their judgments can be 

appealed against to the Board of Grievances or to any other judicial body.
 49
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Besides such major committees, there are other committees that handle the trials of ministers, 

and special committees handle military and security personnel within the relevant ministry 

(e.g. Ministry of Defence). However, all these above committees have appeared mainly with 

the objective of filling a gap caused by the attitude of the Sharia court on secular legislation 

and laws originating from the Council of Ministers.
50

 The following section examines the role 

of the quasi-judicial committees, with specific reference to the Commission for the 

Settlement of Labour Disputes, to highlight their range of function and to assess its overall 

effectiveness to solve TFW disputes.  

6.5.1. Commission for the Settlement of Labour Disputes 

The SLL created special bodies with the aim of adjudicating disputes between workers 

(foreign or national workers) and employers in the private sector.
51

 The law identified the 

authority in charge of issuing the regulations for litigation prior to the commissions. Article 

228 of the SLL stipulates that the Council of Ministers is responsible for issuing regulations 

for litigation before the Commissions for the Settlement of Labour Disputes.
52

 

In the absence of labour courts, the SLL refers to these bodies as “Commissions”, of which 

there are two types, the Preliminary Commissions for Settlement of Disputes and the High 

Commission for Settlement of Disputes.
53

 The law stipulates that  

“each of these Commissions shall solely have exclusive right to consider all disputes 

relating to this Law and the disputes arising from work contracts. the Commission 

shall also have the right of access to any premises of the firm for the purpose of 

conducting the investigation and reviewing all books, records and documents it deems 

necessary.”
54

  

Such committees are appointed by the Council of Ministers and administered by the MoL. 

Pursuant to the SLL, the Preliminary Commissions have been established in offices of the 

MoL throughout the Kingdom, with the members of the Preliminary Commissions being 

named from among holders of degrees in Law or Sharia study.
55
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The second commission is the High Commission for Settlement of Disputes, which 

comprises several circuits, each comprising no less than three members. The law stipulates 

that “the chairman and members of the commission shall be holders of degrees in Sharia and 

law, with expertise in labour disputes, and named by a decision of the Council of Ministers, 

based on nomination by the Minister”.
56

 

The Preliminary Commission is empowered under law to issue final decisions in labour 

disputes, irrespective of their type, the value of which should not exceed SR10,000 or 

approximately USD 2,500.
57

 Such cases should be filed through the competent labour office 

of the Preliminary Commission in whose locality or under whose jurisdiction the place of 

work falls. Prior to referring the dispute to the Commission, the labour office must take the 

necessary measures to settle the dispute through an amicable approach.
58

 Should it fail to 

solve the problem, the office then assists the individual to bring his/her grievance to the 

Commission. 

The Commissions, as tribunals of first instance, also hear cases of disputes over 

compensation for employment-related injuries, irrespective of the amount of compensation, 

disputes over termination of service and the imposition of the punishments provided for in 

law for a violation whose punishment exceeds SR5,000, or violations with a combined 

punishment exceeding SR5,000.
59

 For labour contract disputes, the law states that no case 

shall be accepted by the Commissions arising from a work contract after twelve months 

following termination of the work relation.
60

 

Such cases may be taken on appeal to the High Commission, which has the jurisdiction to 

decide finally and definitively on all appeals brought before it against decisions of the circuits 

of Preliminary Commissions.
 61

  

In theory, Saudi Arabia’s Labour Commission provides foreign and native workers with an 

impartial agency to adjudicate and arbitrate labour disputes. However, a large segment of the 

working residents, domestic or household foreign workers, are excluded from the 
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Commission’s jurisdiction.
62

 Furthermore, the Commission’s offices are often hard to reach, 

and such a complaint might need several visits, an expensive and risky proposition for 

foreign labourers without official documents (passport and iqama), particularly if travelling 

to another city.
63

 However, the general method for the grievance process is as follows: 

1. Filing a grievance together with supporting evidence at the disputes department in the 

Labour Department; 

2. The Labour Department usually conducts initial investigations and tries to resolve 

employment issues with the two parties amiably,
64

 then; 

3. If the issue cannot be resolved at this stage, the case is referred to judgment by a 

Primary Commission; 

4. If either party wishes to appeal against the decision of the Primary Commission, then 

a submission must be completed to the High Commission within 30 days of the 

hearing; 

5. The decision of the High Commission is final, obligatory and binding on all parties; 

6. If 30 days lapse and no one from the parties appeals against the Primary 

Commission’s decision, this is standing and enforceable.
65

 

 

6.5.2. Justification of the formation of Labour Dispute Committees 

The current justification behind the formation of administrative committees in general and 

labour dispute committees in particular consists of two parts: the first is to fill the gap in the 

specialised judicial functions for specific matters; the second is to speed up and accordingly 

advance the trials of such cases. However, these justifications might not be deemed adequate 

deal with the issues caused by the committees concerned. In addition, the earlier analysis of 
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the background circumstances emphasised that the creation of the committees may be 

attributed to various contradictory reasons.
66

  

Many endorse the role of such committees, asserting that they provide a suitable solution for 

particular needs. Many suggest that these committees have been created on a short-term basis 

in an effort to deal with new legal issues.
67

 However, given this argument, the term 

‘temporary nature’ does not provide for an exact duration for the work of such committees. 

Since 2007 there have been serious efforts to reform the judicial authority and specialist 

courts have been introduced, such as labour courts, to deal with various offences under the 

King Abdullah Scheme. The effort to reform the judicial system set aside nearly $2 billion to 

build courthouses and train judges in several specialisations outside the Hanbali school of 

Sharia, as interpreted in the Saudi context, as well as in some specialisations outside the 

scope of Sharia altogether.
68

  

Another justification is that these labour committees are a response to the need for a broad 

expansion of the social and economic sphere of the country. Also, the Sharia courts are 

considered incapable of functioning due to their lack of experience of dealing with enacted 

law. However, some reject this notion, because cases that are adjudicated by these 

committees can be adjudicated in the Sharia court if the judges are trained and have the 

appropriate experience.
69

 

Another explanation for these committees is that the aim of their creation was to reduce the 

number of cases coming before Sharia courts. However, one may suggest that this argument 

is contradicted by the fact that assigning more judges and expanding and establishing more 

courts under the supervision of the judicial authority might have resolved this issue.
70
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6.5.3. Reviewing the Jurisdiction of Labour Dispute Committee: Legal Inadequacies 

Ruthven argues that foreign workers, especially low-skilled workers, are particularly 

vulnerable to abuse owing to the fact that employers can use the judicial system against 

them.
71

 According to a 1996 US Department of State report on Saudi Arabia: 

“There have been many reports of workers whose employers have refused to pay 

several months, or even years, of accumulated salary or other promised benefits. The 

labour system abets the exploitation of foreign workers because enforcement of work 

contracts is difficult and generally favours Saudi employers. Labour cases can take 

many months to reach a final appellate ruling, during which time the employer can 

prevent foreign labour from leaving the country; alternatively, an employer can delay 

a case until a worker’s funds are exhausted and the worker is forced to retune to his 

home country.”
72

 

That said, assessment of the effectiveness of KSA’s Labour Commissions shows that there 

are several areas of difficulty to be identified. First, in spite of a number of regulations and 

laws governing the employment relationship and protecting the TFW, these regulations and 

provisions remain vague and do not provide precise answers to the specific situation of TFWs 

where there is a conflict with employers under the sponsorship system. It could be said that 

any employment conflict occurring between the employer and the TFW is expected to affect 

the TFW’s legal status in light of the current kafala system. As a result, many violations are 

interrelated with employment contract and iqama regulations in such a way that the existing 

legal structure fails to address TFW issues sufficiently. 

The SHRC has criticised the process of resolving labour disputes by the Labour Dispute 

Commission, which constitutes a violation of human rights in KSA.
73

 As a result of the 

absence of labour courts, the SHRC identifies the ineffective system of addressing labour 

disputes as a serious problem facing TFWs. The SHRC highlights key issues faced by TFWs 

when they submit a case to the commission, including the lengthy process (up to 3 years), a 

ban on the TFW working with other employers in accordance with SLL Article 39, and the 

non-appearance of employers at the labour dispute committee.
74

 The labour office seeks the 

amiable resolution of disputes between parties, which can take up to seven months prior to 
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referring the dispute to the Commission.
75

 Even when the Labour Dispute Commission has 

issued decisions in TFWs’ favour, execution of the judgments has lacked adequate 

enforcement, such as when employers claim financial difficulties.
76

  

 

The SHRC finds that, in the case of a conflict between a TFW and an employer, the latter can 

use the power granted by the sponsorship system to report the TFW to the Passport 

Department as a work runaway, even though the case submitted to the Labour Dispute 

Commission has not been resolved.
77

 Thus, the grievance procedure has been criticised for 

not being able to take account of the vulnerability of TFWs and making them vulnerable to 

economic exploitation because of the lack of implementation of the SLL that would protect 

their interests, such as transferring the kafala to another employer so that TFWs could earn 

money and protect the dignity of their labour.
78

  

 

Importantly, the SHRC has also identified the limited jurisdiction of the Labour Dispute 

Commission in labour cases related to the confiscating of labour passports,
79

 runaway huroob 

workers,
80

 transfer of the kafala and deportation.
81

 Many TFW cases with their employers are 

interrelated with employment contract and iqama regulations which affect the status of TFWs 

during the dispute resolution process. The Labour Dispute Committees have decided that 

issues related to confiscating labour passports, runaway huroob workers and transfer of the 

kafala do not fall under their jurisdiction, and limit their decisions to employment contract 

issues such as non-payment of wages.
82
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However, the new Law of the Board of Grievances 2007 has jurisdiction over these 

committees’ decisions. Article 13(b) allows the Board to review decisions issued by quasi-

judicial committees
83

 in “cases for revoke of final administrative decisions issued by persons 

concerned when the appeal is based on grounds of lack of jurisdiction, defect in form or 

cause, violation of laws and regulations, error in application or interpretation thereof, or 

abuse of power”.
84

 Generally, it is evident that labour dispute mechanisms remain vague in 

both law and practice, especially in the light of interrelated employment contract and iqama 

regulations and the lack of jurisdiction. 

Second, it is doubtful whether such committees are truly independent; they are mainly 

administrative bodies, and this vast network effectively exercises regulation with executive 

authority, undermining judicial independence.
85

 Committees essentially violate the Judiciary 

Statute, concerning the independence of the judiciary, as stated in Saudi Basic Law Article 

(46).
86

 The Labour Dispute Settlement Commission is one of these committees that operates 

under the executive auspices of the MoL (and ultimately the Minister).
87

 While these 

committees generally process common violations of workers’ contracts, some deal with 

serious crimes and administer what amount to sentences of fines, imprisonment, deportation, 

removal and confiscation of business licenses, and bans on recruitment.
88

 Thus, the 

committees’ decisions can amount to extra-judicial sentences that have no legal transparency 

and only a token process of appeal.
89

 Another hindrance is that the Council of Ministers 

authorises commissions’ litigation regarding settling labour disputes and enabling the 

committees to usurp judicial (as well as individual) rights.
90

 All judicial and quasi-judicial 
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institutions need to be unified under the auspices of a single central court, which would 

regulate the interpretation and application of law.
91

  

In addition, one of the indirect legal deficiencies of these committees is that they are not 

established in all cities in Saudi Arabia. Thus, if a case arises in a city or area where the 

committee concerned does not operate, it might be tried in the conventional Sharia courts, 

where the judge bases his rulings on fiqh, in contrast to the specific labour laws espoused by 

the committees. This could lead to inconsistency in judicial rulings and violation of 

individuals’ rights.
92

  

Moreover, with regard to the education requirement, Article (31) of the Law of the Judiciary 

states that the judge must hold a degree from one of the Sharia colleges within KSA. This 

design has been adopted in an effort to assure that the individual is capable of practising 

ijtihad (independent reasoning).
93

 According to the interview with former Minister of Justice 

Dr Muhammad El-Issa, most members of Labour Commission committees are not qualified 

in the role of judge as per the Law of the Judiciary, simply because the judicial enrolment 

conditions do not apply to them; it is difficult to transfer them to the general judiciary until 

judicial cadres are qualified and well trained in labour cases.
94

  

Furthermore, another issue associated with dispute resolution includes legal procedures that 

take a long time to process. Saudi legal experts and economists have called for the 

establishment of labour courts under the Ministry of Justice to be fostered so that they can 

deal with urgent worker-related cases. Such calls came after MoL statistics highlighted that 

only 36 labour dispute cases were resolved on an annual basis, despite there being an 

overwhelming backlog amounting to 1,400 cases in Jeddah alone. Experts have also 

suggested stopping the role of the MoL and Labour Dispute Committees because of their 

failure to resolve disputes relating to employment issues, including unpaid wages, illegal 

dismissal or violations of workers’ rights.
95

 Finally, according to Labour Law, Article 215, 

the members of these committees must have Sharia or legal (law) qualifications. Article 223 

stipulates that  
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“none of the commissions provided for in this Part shall abstain from rendering its 

decision on the pretext of the absence of applicable provisions in this Law. In such 

case, the commissions shall resort to the principles of Shari’ah, established judicial 

precedents, norms and the principles of justice”.  

Al-Jarbou argues that the committees should apply Sharia when their own statutes do not 

have relevant provisions to deal with certain cases. The Islamic Sharia, in such situations, 

becomes “the default law”.
96

 However, this raises the question of whether members of these 

labour committees with conventional legal qualifications are competent to apply and interpret 

Sharia.
97

  

Therefore, it must be concluded that such complex regulation of Labour Dispute Committees 

under the supervision of MoL is ambiguous and confusing, especially when these 

administrative bodies are given substantial judicial power that could lead to violation of 

individuals’ rights. 

6.5.4. The negative role of traditionalist in applying enacted (Labour) law 

As mentioned, the tension between modernists and traditionalists has led the latter to reject 

all enacted law, including the SLL.
98

 Although the SLL is an enacted law centred on 

resolving disputes between the employer and workers (national or foreign), any decisions of 

the tribunal must conform to Sharia in order to ensure their implementation in KSA.
99

 

Nevertheless, it could be stated that nothing regarding complex employment-related issues is 

identified in the Qur’an; therefore, as highlighted, it is for the relevant competent authority to 

set and apply these rules and regulations in a way that does not lead to a conflict with the 

main principles of Sharia.
100

  

The Sharia courts are concerned that such legislation may create a conflict with Sharia 

principles, and thus they refuse to judge cases according to the Labour Law provisions. This 

is evident from the Sharia courts’ passive opposition to the original Labour Law (1969); the 

Chief Qadi made the following declaration:
101
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“We have been informed that some judges have been in the habit of returning certain 

cases to the Labour and other offices under the pretext that they fall under the 

jurisdiction of certain authorities. It is recognized that the Sharia... is completely 

equipped to solve disputes, to end litigation and to clarify every issue. The submitting 

of cases to those authorities implies recognition of the man-made laws and the laws 

repugnant to the provisions of the pure Sharia. It also makes the courts appear 

incapable. You must look into all cases you receive and make your decisions 

according to the sublime Sharia. Whenever you have difficulty in doing this, write to 

us about it.”
102

 

As a consequence of this circular, the Sharia court was denied the jurisdiction to apply and 

enforce such laws, which consequently induced the establishment of quasi-judicial 

committees. It is evident that the main reason for creating the quasi-judicial committees 

within the Saudi judicial authority is the refusal of several influential religious scholars to 

adopt and apply regulations within the Sharia court system.
103

 Hence, it is assumed from their 

resistance and rejection of new laws adopted by the Saudi legislature [at least until the 

reforms introduced by King Abdullah in 2007 are implemented] that labour cases will 

continue to be referred to quasi-judicial committees; this compounds the problem of labour 

issues, already recognised as the most ineffectual aspect of the legislative division of Saudi 

Arabia.
104

  

Al-Jarbou points out that the main objections of the ulama centre on the tenet that God is the 

only legislator, and accepting man-made law can be considered contradictory to this belief 

(and the spiritual foundation of Saudi theocracy).
105

 However, as mentioned, Islamic states 

are entitled to adopt new laws and regulations that do not contradict the principles of Sharia. 

Furthermore, it is often argued that the Saudi Government does not ‘legislate’, but ‘enacts’ 

administrative regulations under the term ‘regulatory authority’, in the Basic Law and other 

laws.
106

  

A senior consultant in the Ministry of Justice, Judge Abdulmuhssen Al-Obaikan, emphasises 

that various efforts have been made by the Ministry of Justice to regulate and restructure the 

judicial system through the enacting of new laws (i.e. the Law of Criminal Procedure, the 
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Law of Civil Procedure before Sharia Courts and the Code of Law Practice), yet there was 

opposition from the religious scholars. He adds that “some Islamic religious scholars lack the 

capacity to be tolerant as they always opt for the extreme and cannot accept moderation”.
107

 

The ulama believe that labour regulations may be a preliminary step to codifying the 

Sharia,
108

 which could ultimately replace the latter with positive law.
109

 Thus, the codification 

would make Islamic laws provisions, amendable by the legislative power, as has occurred in 

many Islamic countries. However, Sheikh Al-Obaikan supports the idea of codifying Sharia 

and expresses his argument by saying:  

“Why would this be religiously prohibited? What is the difference between the books 

of jurisprudence and the codification of the rules? We know that books of 

jurisprudence contain rules directly or indirectly taken from Qur’an and Sunnah to 

make it easier to teach students and to facilitate legislation. Codification and the 

books of jurisprudence are the same.”
110

 

It is worth noting that since the establishment of the KSA in 1932, efforts have been made to 

codify the Sharia rules; however, these have proved unsuccessful. There was significant 

resistance from the senior Saudi religious scholars, which was so strong that policy-makers 

were unable to face the challenge.
111

 However, it could be argued that the reason for the 

rejection of the application of such enacted laws by the Sharia courts is that Sharia court 

judges do not have legal training, as their qualifications are in Sharia.
112

 

Al-Eshaikh points out the difference between judges on the Board of Grievances and those in 

the Sharia courts. Despite the fact that both types of judges have completed their study in 

Sharia, judges on the Board of Grievances adopt and apply enacted law because many of 

them have received intensive legal training at the Institute of Public Administration. In 

practical terms, traditionalist rejection of laws that do not essentially contradict Islamic law, 

such as the Labour Law, led to the abolishing of their jurisdiction (as a judicial authority) 
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from a substantial number of cases related to employment issues, which forced the 

government to transfer the cases to administrative committees that are under executive 

authority.
113

 

 

6.6. Recommended resolution 

Upon completion of a review of the current legal system of Saudi Arabia highlighting its key 

features and institutions, it is clear that there are overlaps between the state authorities, 

especially concerning the duality of its judicial system, which certainly creates conflict and 

ambiguity.
114

 This relates to various factors, which have collectively caused conditions of 

disorder and confusion in the current Saudi legal system, creating legal deficiency and 

vagueness not only for foreign workers but even for Saudi nationals.  

Al-Majed tries to provide suggestions to override the legal deficiencies within the Saudi legal 

system by calling to unify the legislative body, because the legislative authorities are 

dispersed across institutions.
115

 A legislative body should have exclusive power to enact new 

laws and regulations and take responsibility for any conflicts that may occur between the 

bodies of legislative authority.
116

 Furthermore, it should implement wide-ranging reform, 

with the aim of reviewing the fundamentals of the legal structure.
117

 This has to include 

reforming the authorities and responsibilities related to the executive, legislative and judicial 

bodies in the country. Such reforms can be implemented by identifying the jurisdictional 

overlaps between the state’s authorities, with special reference to the judicial authority, and 

providing more authority to the Consultative Council (Majlis al-Shura) to make it a fully 

legislative body.
118

 Al-Khanezan stresses that the quasi-judicial committees must form a  

“unified regulatory body to enhance independence, and should be considered 

responsible for the general jurisdiction over all disputes that arise between individuals 

or legal persons. These suggestions come in line with current reforms of the Saudi 
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legal system issued by Royal Decree No. M/79 in 19/09/1428H, to reform the judicial 

branch by establishing new courts such as Labour Court and Commercial Court.”
119

  

However, these reforms have still not been implemented. Al-Eshaikh suggests that if the 

existence of these committees (such as Labour Disputes Committees) continues, a single law 

should be devised to regulate the jurisdiction and procedures of all committees, with their 

rulings being subject to the Board of Grievances (and not the Scrutinizing Committee, which 

does not provide assurance of fair trial).
120

 All decisions made by these committees should be 

reviewable; according to Article 8/B/2 of the Board’s Law of  the Board of Grievances, 

because of the lack of jurisdiction of committees or the need for general appeals against 

decisions because of the inadequacy of the proceedings, verdicts of committees must be 

appealable; otherwise, the committees cannot be justified within the legal system.
121

 

In consideration of the resistance of the traditional Islamic scholars, Al-Jarbou suggests that 

in order to achieve harmony between traditionalist approaches and contemporary demands, 

the first step towards ending  the traditionalists’ reluctance to apply and enforce the enacted 

laws can be achieved by asking the Board of Senior Ulema to give opinions on such law.
122

 

The Board’s opinions should clarify whether the enacted laws are in the interests of the 

country, allowing people’s affairs to be organised without contradicting Sharia. The second 

step related to ending traditionalists’ hesitancy is to agree that all drafted laws must be 

examined by the Board of Senior Ulema before they are enacted, to ensure that no law 

contains provisions contradicting the Sharia. As a consequence, the Board should be part of 

the legislative process, at least as an advisory body.
123

 The third step is to provide 

compulsory legal training and seminars for all judges, especially those with Sharia 

qualifications.
124

 

                                                 
119

 Mansour Al-khnezan, ‘Quasi-judicial Committees: The Problem and Solutions’ (2011) 

<http://www.alriyadh.com/639561> accessed 3 March 2015. 
120

 Al-Eshaikh (n 66) 145 and 146. 
121

 Al-Jarbou (n 1) 229. 
122

 ibid 226 and 229. 
123

 ibid. 
124

 It is worth mentioning that the King Abdullah scheme ‘Educational Branch’ has sent many Sharia jurists to 

study out of the country. This was assumed to be helpful to allow them to form a view on the new legal 

reforms adopted globally.  



207 

 

Finally, the issue of law has to be addressed from a different perspective than the religious 

one. Several ulama recognise the importance of codifying the Sharia.
125

 For instance, Sheikh 

Al-Obaikan expresses his interest in codification by stating:  

“The human mind is limited, which may cause conflict between opinions. It is for this 

reason that codification is necessary. It would contribute to establishing justice. It will 

facilitate a judge’s work and relieve him of conducting difficult research in the books 

of jurisprudence. We are living in times that require rapid verdicts in accumulating 

cases. This process will be speeded up by codification. Codification would also be 

useful to end the serious matter of conflicting verdicts that sometimes occur within 

the same case and in the same city, perhaps even in the same court or that are issued 

by the same judge.”
126

 

 

Conclusion  

This chapter has examined the Saudi legal system in an effort to provide answers to the 

research question concerning the way in which the Saudi legal system is applied to protect 

TFWs in the case of employment conflicts and exploitation. Particular information regarding 

the Saudi legal system has been given, and the extraordinary influence of Sharia on the legal 

system has been mentioned. Specifically, the Basic Law and the executive, legislative and 

judicial authorities have been analysed in order to guide the understanding of issues linked to 

the Saudi judicial system.  

Due to the absence of a labour court in the current judicial structure, the commissions for the 

settlement of labour disputes play a significant role in adjudicating and resolving disputes 

related to employment agreements. Even though the regulations for litigation before the 

Commissions for Settlement of Labour Disputes are issued by the executive authority, which 

is not recognised by the Basic Law as a part of the judicial authority, they still enjoy a major 

role in providing administrative justice to ensure that the bulk of citizens and TFWs access 

justice. However, the regulations for litigation before these committees show that there are 

legal deficiencies in the existing rules, which may affect the rights of both foreign and Saudi 

workers in the case of employment disputes. 

For this reason, it is vital to review the commission’s jurisdiction and examine the decisions 

of the committees in TFW cases relating to employment contracts and residency regulations 
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in light of the kafala system. As explained, many violations are interrelated with employment 

contract and residency regulations in such a way that the existing legal structure fails to 

address TFW issues sufficiently. This study has identified the limited jurisdiction of the 

Labour Dispute Commission in labour cases related to the issues such as confiscating of 

labour passports, runaway huroob workers and transferring the kafala. This indicates the 

overlapping jurisdiction between passport and labour regulations in such cases. These 

regulations do not prevent the employer from abusing the sponsorship system by using the 

power granted to him by such a kafala system.  

Furthermore, it is evident from the discussion that labour dispute mechanisms remain vague 

in both law and practice, especially in the absence of free legal aid. The current mechanism 

fails to take into consideration the socio-economic backgrounds of TFWs. As explained, the 

majority of workers are recruited from the most vulnerable and marginalised groups in 

society from various countries and speak different languages (see Chapter 8). This study 

argues that the current restrictive legal framework governing the employment of TFWs 

(discussed in Chapters 4 and 5) simply does not treat TFWs as rights-holders. Thus, these 

factors undermine TFWs’ capability to enjoy their rights or access justice when exploitation 

occurs. Therefore, this study argues that Saudi authorities are accountable for protecting and 

fulfilling TFW rights. 

One may suggest that the commission’s jurisdiction should be amended to cover issues 

related to residency regulations that interrelate with employment contracts, such as renewing 

work and residency permits and reporting runaway worker cases. Such major reforms need to 

be implemented by unifying the judicial structure rather than establishing quasi-judicial 

committees in order to enforce enacted laws as well as codify the rules of Sharia and to 

promote consistency in court decisions. This also requires the establishment of new secular 

courts constituted by and operating under the Ministry of Justice, such as labour courts, to 

eliminate all kinds of uncertainty and ambiguity in the structure and jurisdiction of the 

judicial system. 
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Chapter 7: Research Settings and Methodology  

Introduction 

This chapter discusses the research methodology used in this study. It is divided into three 

main parts. The first discusses the methodology and approach used for the study of low-

skilled TFWs in KSA. The second covers the data collection and analysis. This part discusses 

data collection from participants (low-skilled TFWs, employers and policy stakeholders from 

government and non-government organisations) using a semi-structured interviewing 

method. This method is one of the key tools of qualitative research, used to find appropriate 

justifications for the questions addressed. A detailed description of sampling techniques, 

research respondents, contacting the respondents and gaining access, challenges and ethical 

issues, the site of the study, and the validity and reliability of the data are included. Finally, 

the third part discusses the role of the researcher in this study and provides a conclusion 

summarising the chapter.  

7.1. Research methodology 

Grounded theory methodology is applied in this research study to explore the employment 

and work conditions of low-skilled TFWs in the SCS Grounded theory was first presented by 

Glaser and Strauss in 1967 and was developed later by Corbin and Strauss in 1994.
1
 Corbin 

and Strauss (1998) describe theory as “a set of well-developed categories (e.g. themes, 

concepts) that are systematically interrelated through statements of relationship to form a 

theoretical framework that explains some relevant social phenomenon”.
2
 Grounded theory 

denotes a theory derived and analysed systematically from data collected from participants 

who share a similar concern or problem.
3
 Thus, the key objective of applying grounded 

theory is to construct a theory grounded in the experiences and opinions of the participants. 

Charmaz provides a concise definition of the grounded theory approach, stating that 

“grounded theory methods consist of systematic yet flexible guidelines for collecting and 

analysing qualitative data to construct theories grounded in the data themselves”.
4
 This theory 

“aims for interpretive understanding of studied phenomenon” and sees “participants’ views 

and voices as integral to the analysis”.
5
 This method is introduced as the opposite to 

                                                 
1
 Karin Klenke, Qualitative Research in the Study of Leadership (Emerald Group 2008) 180 and 181.  

2
 Anselm L Strauss and Juliet M Corbin, Basics of Qualitative Research (Sage 1998) 22. 

3
 ibid 12. 

4
 Kathy Charmaz, Constructing Grounded Theory (Sage 2006) 2. 

5
 Kathy Charmaz, ‘Constructionism and the Grounded Theory Method’ in James A Holstein and others (ed), 

‘Handbook of Constructionist Research’ (Guilford 2008) 402. It is worth mentioning that there are differences 
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deductive methods, which begin with a hypothesis or theory. This inductive method uses “the 

data to inform the development of theory without any preconceived hypothesis”.
6
 Ezzy is of 

the view that “theory is built up from observation … grounded in data”.
7
  

Within grounded theory, consulting existing knowledge is considered a controversial issue.
8
 

Many scholars, including Strauss and Corbin, point out that an initial review of the literature 

is vital to developing conceptual areas of early inquiry. In fact, they provide several reasons 

for reviewing the literature before conducting primary research. They are of the view that the 

initial review of the literature is significant for theoretical sensitivity and the stimulation of 

research questions, and provides a secondary source of data. It can direct the researcher’s 

clarity of thought and help the researcher give validation to the accuracy of his/her findings.
9
 

Hence, it is significant that scholars have always suggested that the investigator “enters the 

field with an open mind, not an empty head”.
10

  

The researcher’s awareness of preceding knowledge is required to understand the research 

phenomenon and provide an explanation for the initiation of the grounded theory study.
11

 On 

the other hand, Wood and Haber warn that a full knowledge of the subject prior to data 

collection could increase the chance of researcher bias and that a preconceived idea might 

lead to inadequate interpretation of the data.
12

  

Grounded theory has been used in various socio-legal studies dealing with human rights 

issues of workers. Currie conducted a socio-legal study using semi-structured, qualitative 

interview techniques that focused on labour migration and the experiences of Polish migrants 

in the United Kingdom (UK) in the post-accession environment between 2004 and 2005. The 

                                                                                                                                                        
between objectivists and constructionists. For example, the original idea of grounded theory has been 

criticised as its “pure induction” stresses the insufficiencies of “delaying literature review till the end of the 

analysis”. This is outside the scope of this study. See Deniz Ozalpman, ‘Grounded Theory and Transnational 

Audience Reception’ in Ibrahim Sirkeci, Turkish Migration, Identity and Integration (Transnational Press 

2015) 131-132. 
6
 Corey W Johnson and Diana Parry, ‘Common Features of Qualitative Inquiry’ in Corey W Johnson and 

Diana C Parry, Fostering Social Justice Through Qualitative Inquiry (Routledge 2016) 48. 
7
 Douglas Ezzy, Qualitative Analysis (Routledge 2013) 12. 

8
 Ciarán Dunne, ‘The Place of the Literature Review in Grounded Theory Research’ (2011) 14 International 

Journal of Social Research Methodology 113. 
9
 Anselm L Strauss and Juliet M Corbin, Basics of Qualitative Research (Sage 1990) 52. 

10
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study adopted grounded theory.
13

 Vlieger, in her socio-legal study, adopted a similar research 

methodology and data analysis. Her study analyses the issue of women domestic workers in 

KSA and the United Arab Emirates, exploring employment situations and possible conflicts 

between domestic workers and their employers. A qualitative method of semi-structured 

interviews was used.
14

 Similar research methodology and data analysis to the work of Shahid 

is adopted in this study. Shahid used grounded theory in her socio-legal study on the subject 

of law, empowerment and access to justice for women domestic workers in Pakistan. The 

study applied semi-structured, qualitative interview techniques to the real-life work 

experiences of domestic workers.
15

  

This study adopts grounded theory as a methodological tool for inductively developing data-

driven theory. This methodology is considered useful as it enables the approach to be flexible 

and open to the discovery of previously unconsidered themes and ideas.
16

 Thus, the research 

field is a vital source of data for identifying the root of TFW problems. Through the 

application of grounded theory methodology, the present field research and interviews with 

respondents expose the problems of TFWs not only with their employers but also with Saudi 

institutions. The use of grounded theory methodology helps explain how the current 

implemented policies of Saudi institutions are not in favour of TFW rights, due to political, 

security-related, economic and social impediments.
17

  

Prior to conducting the field research, the researcher had some partial theoretical knowledge 

and understanding of the segmented labour market, social network theory, the human rights-

based approach and Islamic perspectives on workers’ rights. However, these theoretical 

perspectives serve only as a preliminary guiding principle.  

To understand in more depth the lived realities and experiences of vulnerable construction 

workers in KSA, grounded theory methodology is used in this study. Beyond the theoretical 

perspectives, my identity of being a Saudi national has helped me identify the issues of TFWs 

in the SCS, especially in Riyadh and Makkah.  

                                                 
13

 Samantha Currie, Migration, Work and Citizenship in the Enlarged European Union (Ashgate 2008). 
14

 Antoinette R Vlieger, Domestic Workers in Saudi Arabia and the Emirates (Quid Pro Books 2011).  
15

 Ayesha Shahid, Silent Voices, Untold Stories: Women Domestic Workers in Pakistan and Their Struggle for 

Empowerment (OUP 2010). 
16

 Emily Namey and others, ‘Data Reduction Techniques for Large Qualitative Data Sets’ in Greg Guest and 

Kathleen M MacQueen, Handbook for Team-Based Qualitative Research (Altamira 2008) 139. 
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 See Chapter 6. 
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It is worth mentioning that desk research alone is not sufficient to achieve the aims of this 

research, as there is scarcely any previous research into TFWs in the construction sector in 

KSA. Although research on this subject has been carried out in other GCC countries, there is 

a gap in the literature regarding TFW rights. Empirical data collected through semi-structured 

interviews is vital in order to gain a full understanding of the issues of TFWs through their 

eyes and experience. Grounded theory, thus, helps identify gaps in the Saudi legal system as 

well as in state policy for and practice in employment and work conditions in the construction 

sector. This study develops our understanding of how a temporary legal status can affect the 

socio-legal and economic position of foreign labourers in the country. 

7.2. Data collection and semi-structured interviewing 

The data was collected using semi-structured interviewing techniques. This method is one of 

the key tools of qualitative research. Curry explains that qualitative methods can be used to 

explore multifaceted social processes and gain an understanding of important aspects of a 

phenomenon from the perception of study respondents.
18

  

Conducting individual interviews with respondents provides an opportunity to learn the views 

of insiders concerning the current situation of TFWs in the SCS.
19

 It is important in semi-

structured interviews to take field notes and audio-record responses to enable subsequent data 

immersion and accurate rendering of the data. During the interviews, it is essential to 

establish and maintain a rapport and a sense of a friendly and mutually beneficial exchange 

by fully explaining the purpose and likely outcome of the study while guiding the interview 

in an amenable way. The sequence and type of questions are calibrated to elicit a smooth 

flow in the interview, covering relevant issues, without leading the respondent or introducing 

any preventable bias.
20

 All interviews with respondents start with their employment history. 

They are asked to describe their current job, including their position and responsibilities. 

Starting the interview by encouraging respondents to narrate their general history of 

experience of the phenomena under investigation can function as an ice-breaking strategy, 

heralding a useful and rich interview.
21
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Following the initial phase, TFWs were asked questions that explore their particular reasons 

and motivations for migration and career selections. From there, respondents were engaged in 

a discussion regarding TFW issues in general, with particular regard to the construction 

sector. This phase helped me recognise issues that appeared in the various narratives. Before 

further exploring those issues, I attempted to recognise differences and similarities between 

respondents pertaining to their observation, perceptions, thoughts and experiences. According 

to Wong, “the interviewing is not a passive process, but an active one as respondents 

negotiate the ‘meanings’ of questions and ‘reframe’ their experiences in the act of retelling 

their stories to fit the immediate context”.
22

 

The interviews were conducted with respondents at the time they suggested. The individual 

interviews ranged from just one hour to an hour and a half. In the interviews with employers, 

the researcher discussed their experiences of recruiting TFWs, their legal responsibility under 

their sponsorship and labour issues. The interviews with TFWs, and some employers, were 

carried out in the evening when they were not working, and with other employers, at their 

offices, during evening shifts from 5 p.m. to 10 p.m. The interviews with policy stakeholders 

from government and non-government organisations were arranged during their working 

hours. The respondents were engaged in discussion regarding employment of TFWs, 

including human rights issues, legal admissions, the sponsorship system and other regulations 

related to the recruitment process, with special reference to the SCS.  

The study used mobile recording devices; however, in some cases note taking was used for 

some respondents. The data includes field notes and written material, such as labour force 

surveys, reports on residency policies and other unpublished and published resources 

pertaining to the issue. 

A pilot study was conducted to assess the clarity of the questions for the respondents. The 

pilot study was carried out with two TFWs and one employer.
23

 During the pilot study I noted 

that a few questions were ambiguous and did not generate rich interview data from 

respondents. Therefore, these interview questions were modified to remove the ambiguity 

and inspire participants to give more details. The employer interview questions were piloted 

with one employer and a few of the questions were modified. Questions for the 
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representatives from the governmental and semi-governmental authorities were not piloted, 

because it was difficult to arrange meetings with this group as they were very busy and the 

interviews were scheduled in advanced for one meeting only. I decided that if I asked the 

respondents during the interview if any of the questions were not clear, I would happily 

clarify or alter the relevant question. However, during the interview, very few questions 

needed to be made clearer or modified.
 24

 

7.2.1. Data analysis 

In qualitative research, there are various methods of analysing and coding data.
 
For instance, 

open coding, selective coding and axial coding are types of coding practice used by scholars 

such as Corbin and Strauss in grounded theory.
25

 According to Merriam, there is no standard 

method for analysing data and investigators may develop their own techniques for analysis in 

line with the research objectives and the nature of the data gained from the fieldwork.
26

  

Before carrying out the analysis, the data needs to be transformed into script. The analysing 

process starts with transcribing the data collected in the field. I transcribed all the interviews 

in Arabic and then translated them into English. After that, all the data was categorised and 

organised.
27

 I started by separating the data according to the geographical sites where the 

interviews took place. The data was further categorised according to the nationality and 

professional backgrounds of the respondents. During the fieldwork, I took some field notes 

which helped me during this phase of analysis. The notes were beneficial in identifying the 

concepts that appeared in the data.
28

 After the data was organised, I used the ‘open coding’ 

method to identify the concepts that emerged during data collection and I coded the data 

manually.
29

 In the coding phase, key themes and sub-themes were derived from the data.
30

  

Once I had identified each key theme, the data was analysed again and under each key theme 

I identified appropriate sub-themes. Then a comparative analysis of the experiences of 
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participants was carried out according to their job position, nationality and geographical site. 

I analysed the data gathered from individual interviews with employers and representatives of 

governmental and semi-governmental authorities. This data addressed the main research 

question and made a connection with the theoretical framework applied in the study. In view 

of the data analysis, non-legal and legal approaches are recommended in this thesis as a way 

to endorse the protection of low-skilled TFWs in the SCS. 

7.2.2. Main themes and sub-themes 

The themes and sub-themes which emerged from the data collection include 1) the reason 

behind the labour migration and recruitment experiences, 2) the exploitation of TFWs pre-

migration (illegal recruitment fees and deception regarding work locations and wages), 3) 

TFW employment conditions, 4) employer/employee relations (kafala system issues and 

class hierarchies between employer and employee), 5) work-related health issues, 6) policies 

and regulations related to the work permit and levy system, 7) policies and regulations 

organising the inflow of TFW, and8) access to justice and its impact on legal status.  

In the interviews with TFWs, sub-themes such as reasons for migration, family reunion, 

dispute settlement (formal and informal procedures), and whether and how they get support, 

were raised. In contrast, in the interviews with employers, I discussed their experiences of 

recruiting TFWs for the construction sector and their legal responsibility under their 

sponsorship. 

Interviews with governmental and semi-governmental authorities were structured to focus on 

the legislative framework. In this regard, questions were raised about labourer issues in the 

construction sector, including the movement of labour, the sponsorship system and the role of 

employment agencies in sending and receiving countries. I also asked them if they thought 

that improved employment contract law and setting up a minimum wage mechanism for 

TFWs would minimise labour disputes between employees and employers. In this respect I 

asked them what measures they would recommend for improving work conditions in the 

Saudi labour market in general and the construction sector in particular. 

7.2.3. Selection of the sample  

The visit to SA for data collection was conducted in late July 2014 and continued until 

September 2014. The sample comprised 26 TFWs (regular labourers) from four countries, 14 

employers and 20 policy stakeholders from government and non-government organisations 
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(six passport officers, one a senior member of the Legal Affairs Department of the MoI, eight 

labour inspectors, one labour legal advisor, one representative of human rights from a 

governmental agency, and three representatives of an independent human rights support 

group).  

All worker respondents in the study were low-skilled TFWs working legally in the country.
31

 

In order to avoid a one-sided view of the labour market regulations, TFWs working in the 

construction sector were selected, with various nationalities and a variety of socio-economic 

backgrounds. The majority of workers in the construction sector come from India, Egypt, 

Pakistan and Bangladesh, but this study is limited to a sample of these nationalities who 

reside and work in Riyadh and Makkah. The sample is thus diverse, offering access to the 

necessary data to answer the research question. However, it is worth mentioning that it is not 

claimed that the sample in this study is a representative sample of the complete experience of 

TFWs in KSA, but it does present rich qualitative insights into the actual experiences and 

lived reality of TFWs working in the SCS.  

Representatives of policy stakeholders from government and non-government organisations 

involved in the Saudi labour market were interviewed, specifically representatives of the 

institutions and agencies described below.  

The MoL and its concerned bodies are responsible for workforce planning and development, 

labour relations, including resolution of disputes, enforcement of labour laws, recruitment of 

TFWs and the general monitoring of all matters relating to employment in the private sector. 

The MoL has three main departments, namely the Committee for Settlement of Labour 

Disputes, the Department of Labour Inspection, the Department of Recruitment and the 

Department of Labour Relations. Therefore, it is necessary to investigate the role of the MoL 

as the body responsible for regulating and supervising the private sector. The interviews 

focused on regulatory practices and their effect on TFWs, in order to determine whether 

labour relation codes and employment standards in KSA are designed to take into account the 

special situation of TFWs. Special attention was given to assessing the sponsorship system 

and labour laws to cover all aspects of employment relations. 

                                                 
31
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The MoI is a governmental body responsible for residency regulations, naturalisation and 

national security. It is also responsible for issuing and renewing the residence permits of non-

nationals and the passports and national identification of Saudi nationals. The interview 

focused on the role of the MoI in regulating the immigration flows in the country and the 

effectiveness of the iqama regulations as a set of laws relating to TFW status and rights in the 

country. 

The NSHR is an independent national organisation founded in 2004. Its objectives are to 

defend the human rights of citizens, residents and visitors to the country through 

collaborating with governmental and non-governmental organisations within KSA and 

globally. The interview focused on the role played by society in addressing issues of human 

rights violations among foreign labourers, what the NSHR has specifically contributed 

towards the prevention of such violations, and its role in addressing human rights violations 

against foreign workers in the country. 

The SHRC is a governmental agency that aims to uphold and protect human rights according 

to international human rights standards. The commission aims to raise awareness of the 

human rights concept and ensure its application in light of the provisions of the Sharia. The 

interview focused on government action in response to implementing international human 

rights norms and whether human rights legislation in KSA is designed to take into account 

the special situation of TFWs, given the previously mentioned widespread perception of 

routine abuse.  

Employers were interviewed in order to gain a comprehensive understanding of the 

phenomenon. Employers are the front-line manifestation of Saudi legislation regarding 

TFWs, and have ultimate responsibility for TFWs during the period of their tenure. The 

interviews with employers focused on their experiences of the residency system and work-

related legislation. 

The interviews were limited to employers who had been working or investing in the private 

sector with at least three years’ experience in the SCS in order to gain a better understanding 

of current practices in the Saudi labour market. The particular concerns raised during the 

employer interviews related to recruiting TFWs, especially recruitment practices, working 

conditions, wages, training and fair treatment, compared to recruiting Saudi workers. In light 
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of the employers’ experiences, the researcher could identify the issues faced by TFWs and 

propose possible reforms to the current legal structure in order to protect TFWs in KSA.  

7.4. Validity and reliability 

Validity and reliability are key factors for assessing the credibility of any qualitative 

research.
32

 Golafshani argues that “validity and reliability are two factors which any 

qualitative researcher should be concerned about while designing a study, analysing results 

and judging the quality of the study”.
33

 To ensure validity and reliability, individual interview 

questions should be clear and use simple words in order to avoid vagueness and to provide 

similar interpretations of the questions for all participants. For validation purposes, the 

foreign labourers were selected from various nationalities and various jobs in the construction 

sector. This technique gave the majority of foreign labour working in construction an equal 

chance of selection, and increases the credibility of the interpretation. This also addresses any 

bias that may accrue between the participants and researcher. The flexibility and interest of 

the researcher contributes to enriching the study and increases the reliability and 

trustworthiness of the qualitative research data.
34

  

7.5. Fieldwork difficulties and ethical issues 

The researcher encountered some challenges and limitations during data collection. These 

challenges were to some extent expected, in that there was reluctance on the part of a number 

of interviewees to give their views or criticisms of the employment regulations and working 

conditions of TFWs in the construction sector. Such reluctance came from TFWs, because, 

prior to the fieldwork, in mid-2013, Saudi authorities started a nationwide crackdown on 

illegal immigrants and arrested all expatriates whose visas were invalid or who were working 

for employers other than their original employers. This challenge was identified after the 

meeting with senior construction personnel (gatekeepers); however, my experience and 

contacts in the construction sector helped me overcome this challenge, gain access to TFWs 

and carry out extended interviews with them, which would otherwise not have been possible. 

                                                 
32
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In light of this challenge and the sensitivity of the issues of TFWs, I decided to limit the 

individual interviews to respondents who could speak and understand the Arabic language. I 

focused only on TFWs in the construction sector (most of whom had lived and worked in SA 

for more than five years) who could speak and understand Arabic. I conducted face-to-face 

interviews without the need for an interpreter. This technique helped encourage participants 

who were not willing to talk about their past experiences or current employment situation 

with another third party, such as an interpreter.
35

  

A similar reluctance came from government officials. Prior to carrying out the fieldwork, I 

was expecting reluctance from the respondents as a result of the bureaucracy and centralised 

system of the government. For instance, the MoL limited my interview to a few departments. 

Interviews were generally restricted to the Labour Inspection, Public Relations and Legal 

Affairs Departments. However, the Legal Affairs Department was not cooperative enough to 

allow me to carry out an interview with them, so I decided to not conduct this interview. This 

restriction was mainly the result of the research topic and the sensitivity of the issue of 

foreign labourers in the country.  

Some respondents from government authorities (Labour and Passport Departments) were 

afraid of being interviewed, as they were not familiar with this method. They claimed they 

were used to dealing with survey questionnaires. Some of them asked that their interview not 

be recorded, without providing any explanation for their request. However, both human rights 

organisations were remarkably open and transparent in sharing their information and 

viewpoints.  

During the fieldwork, the researcher became aware of a number of ethical issues, including 

obtaining consent from respondents, anonymity and confidentiality.
36

 Vaus argues that the 

key aims of assuring confidentiality are enhancing the quality of responses regarding 

sensitive issues, encouraging respondents to participate in the study, accessing a 
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representative sample and protecting the privacy of respondents.
37

 Therefore, respondents 

were informed that their involvement in the study was voluntary and that they had the right to 

withdraw their participation from the interview at any time and withdraw the data they had 

provided. The researcher ensured that information about the research was communicated in a 

meaningful way to the respondents and that their oral and written consent was obtained. 

Furthermore, a written and oral assurance of confidentiality was given to all participants. The 

researcher clearly informed the respondents, prior to the commencement of the research, of 

the procedures taken to ensure confidentiality. Confidentiality of respondents was maintained 

and no identifying information was disclosed at any stage of the research. For example, any 

information which might reveal the identity of the participant, such as a specific address or 

place of work, was not included in the conversation. The respondents are not identified in any 

part of the research as the responses are coded. 

7.6. Access technique  

One way to challenge the issue of inaccessibility is the use of the snowball sampling 

technique, which is a useful way to access a vulnerable social grouping, such as low-skilled 

TFWs in KSA. All the respondents were identified and contacted using the snowball 

sampling method, also known as chain referral sampling. Miller and Brewer point out that 

this method is applied for two primary purposes:  

“Firstly, as an informal method to reach a target population. If the aim of a study is 

primarily explorative, qualitative and descriptive then snowball sampling offers 

practical advantages. Snowball sampling is used most frequently to conduct 

qualitative research, primarily through interviews. Secondly snowball sampling may 

be applied as a more formal methodology for making inferences with regard to a 

population of individuals who have been difficult to enumerate through the use of 

descending methodologies such as household surveys.”
38 

 

According to Bernard, “snowball sampling is an effective way to build an exhaustive 

sampling frame from which you can select people at random to interview – or elect to 

interview all of them”.
39

 Any research collecting primary data from a human community 

requires building credibility bridges in order to access the population targeted for study, and 

this is particularly necessary for snowball sampling. Thus, in order to access any community, 
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the researcher should have some form of feasible connection with the community or at least 

some individuals within it, in order to trigger snowballing. Such connections could include 

work experience or personal contacts.
40

  

One barrier to access identified by Liempt relates to particularly inaccessible groups (e.g. 

geographically remote or culturally marginalised), as people in such groups are prone to view 

outsiders with suspicion. This can be overcome through gaining access to a collaborating 

‘insider’, who functions as a gatekeeper to give the researcher initial access to the target 

population, facilitating access to the group. The insider should ideally be a member of the 

target population, or at least have strong links with it. Personal (as well as 

professional/contextual) attributes can facilitate this, such as being a co-national or someone 

from the same ethnic or linguistic background, as such factors help to build trust and rapport 

generally, including between researchers and those researched.
41

  

The snowball sampling method has been used successfully in various studies of vulnerable 

migrants in the United States.
42

 Respondents are found by referral among individuals who 

have the same characteristics, and ‘trust’ may be established as referrals are made by 

colleagues or peers instead of other more formal approaches of identification. Therefore, the 

researcher used this technique to identify participants, who then referred the researcher to 

subsequent participants. By using this sampling method, participants were accessed on a 

much more extensive basis.
43

 Polit and Beck elaborate on the fundamental importance of trust 

when researching sensitive groups, saying that “the establishment of trust is a central issue; 

gaining entrée requires strong interpersonal skills, as well as familiarity with customs and 

language of the site. Researchers’ ability to gain the gatekeepers’ trust can only occur if the 

researchers are congenial, persuasive, forthright about research requirements, and – perhaps 

most important - express genuine interest in and concern for the situations of the people in the 

site”.
44

  

Study participants were selected in a range of ways, including purposive sampling of key 

informants and snowball sampling in Riyadh and Makkah. In order to gain access to the 
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target participants, appropriate gatekeepers at managerial level were identified based on the 

researcher’s previous personal experience. The appropriateness of the organisations and 

gatekeepers approached was determined based on the likelihood that they could facilitate 

access to the target population, a decision that was based on the company’s profile/features 

and the researcher’s own informed judgment.  

7.7. Contacting the respondents and gaining access 

Participants were contacted at various sites and companies in the SCS. The researcher 

identified that the most suitable way to approach the participants was through the senior 

construction managers. Therefore, senior construction managers functioned as the 

gatekeepers in this study, and were asked to approach and make initial contact with potential 

participants. A gatekeeper is the initial point of contact between the researcher and the target 

group. This individual is defined as follows:  

“A person with official or unofficial roles who manages access to people and places at 

the site. Gatekeepers can assist researchers by identifying people or places for study 

that best fit the goals of the research. The detailed everyday knowledge of some 

gatekeepers is a valuable resource in getting to know who, what and where to focus 

one’s initial observations.”
45

  

It is worth mentioning that the researcher’s friendship with senior construction personnel 

(gatekeepers) facilitated access to TFWs and carrying out longer interviews with them than 

would otherwise have been possible. The difficulty of managing construction projects and the 

lack of experience among Saudi nationals have produced a situation in which some 

construction companies are run by foreign nationals (senior construction personnel) who are 

given relative freedom to oversee operations by the Saudi company owners, while the firm 

operates under the umbrella of the owner. Thus, business operations are run as a kind of 

subcontracting enterprise by the foreign manager. Consequently, the senior construction 

personnel typically function in the manner of business owner-managers in more traditional 

organisational structures, which is reflected throughout the organisation. For example, the 

nationality of the manager often determines the nationality of the other employees in the 

company; thus, if the manager is Egyptian, the majority of labourers will be from Egypt. The 

managers rely on their native patronage networks in the recruitment process and to facilitate 

communication with lower-level employees. This enhances the role of the gatekeeper in 
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facilitating access to the labourers in the context of this study; if the manager agrees, it is easy 

to approach workers. 

It should be mentioned that the researcher decided that if the senior construction managers 

(gatekeepers) were not amenable to the study (i.e. they did not agree to help the researcher 

access the intended participants), workers in those organisations would not be approached or 

included in the study. The researcher did not approach potential participants without the 

authorisation of the management of the construction firms due to the potential for negative 

outcomes for participants if they were involved in the study against the wishes of their 

managers.
46

  

After senior construction managers agreed to facilitate the study, contact was made with the 

target respondents. The initial contact with the potential respondent was made by inviting 

them to attend a social event organised by the researcher; this event took place in the evening, 

between 7 p.m. and 8 p.m., and refreshments were provided.  

During the event, the researcher thanked all the respondents for their time and for accepting 

the invitation, and then comprehensively explained the research in terms of its purpose, 

methods and likely outcomes and benefits. The anonymity and data security aspects of the 

study were explained in full (the identity of respondents would not be disclosed in any part of 

the thesis as the responses would be coded). The research information sheet and participant 

reply form (pre-interview form, see appendix 6) was given to the potential respondents and 

they were invited to ask questions. The potential respondents were invited to participate in 

the study and asked to return the forms they were given in a sealed envelope with their 

contact information if they wished to be included.  

All potential respondents were requested to submit their forms even if they did not wish to 

participate, to prevent identification of those individuals who did participate. They were 

informed that they retained the right to withdraw from the study at any time without giving a 

reason and without incurring any penalty or negative outcome. These assurances were 

particularly important in this research context due to the latent suspicion that construction 

workers feel about any kind of monitoring or regulation (they could perceive the research in 

such terms), as they are in many ways a vulnerable group. 

                                                 
46
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The researcher collected all the pre-interview forms and made a list of the potential 

respondents who gave their initial consent at this stage. Confidential interviews were 

arranged on an individual basis with each respondent at a time and place chosen by them, to 

reduce any risk, and for their convenience. During the interviews, the purpose of the study 

was reiterated, along with the guarantee of anonymity and the right to withdraw at any time 

or to terminate the interview if they felt uncomfortable, or for any other reason (see appendix 

5). 

Generally speaking, access to the workplace of these groups was not expected to be difficult 

as I am a citizen of KSA. Additionally, I did not anticipate that contacting the participants in 

their various locations would be difficult as I am familiar with the culture and procedures of 

the country. I have also had some previous contact with representatives of these groups 

during my previous work experience. 

7.8. Site of study  

The field research was conducted in two cities, Riyadh and Makkah. These two cities were 

chosen because Riyadh is the capital and largest metropolitan city in the Kingdom and a 

major destination for foreign workers, and Makkah, where large-scale construction projects 

are now underway, is a city that employs a large number of TFWs. The current major 

construction projects include the grand expansion of the Holy Mosque Makkah and the King 

Abdullah Financial District in Riyadh. Therefore, the vast majority of construction projects 

that employ the majority of TFWs are located in these two cities.  

7.9. Researcher’s role 

The purpose of conducting this research is rooted in my experiences of dealing with workers 

from various countries over many years in the SCS, which afforded me a rich experience of 

the pertinent issues. I approached this study as an investigator to find out the current 

employment conditions of TFWs in KSA, specifically in relation to how well or badly their 

human rights are upheld or protected, as well as to investigate the deployment and success of 

government regulations in this regard. However, regarding any potential conflict of interest, I 

do not hold any position which would affect the neutrality of the research findings. 

It is worth mentioning that the semi-social nature of business in the Middle East, in general, 

including the SCS, means that recommendations from community members known to the 

researcher can encourage people to participate in a study. As I have previous experience of 
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working in the SCS as an employer and have spent many years dealing with TFWs of various 

nationalities, I have an extensive network of acquaintances in the industry that could assist in 

connecting me with senior construction managers and subsequently with TFWs, enabling me 

to conduct long and comprehensive interviews with the latter. 

Conclusion 

To sum up, this chapter has explained the research methodology and outlined the tools used 

to carry out this study. Due to the nature of the study, grounded theory methodology is used 

to address the main research question regarding the efficacy of Saudi laws in providing 

adequate protection for low-skilled TFWs in the construction sector. The chapter has 

discussed grounded theory and its significance in helping researchers build knowledge and 

make the situation of the respondents’ lives and experiences understandable. This chapter 

linked the theoretical framework developed in the first chapter with the research methodology 

to provide the foundation for conducting empirical research. Thus, applying the grounded 

theory methodology is useful in recognising concepts developed from the data collected in 

the field. These concepts have been further revised in the form of key themes and sub-

themes. The researcher has explained the nature of the qualitative method and outlined the 

methods applied to collect the data, specifically semi-structured interviews. Conducting 

individual interviews with participants (low-skilled TFWs, employers and policy stakeholders 

from government and non-government organisations), provides an opportunity to understand 

the views of insiders concerning the current situation in the SCS. This method is one of the 

key tools of qualitative research that aims to find appropriate justifications for the questions 

addressed. Finally, the chapter concluded with a discussion of validity and reliability, 

challenges and ethical issues, limitations and the researcher’s role. The next chapter will 

provide an analysis of the data collected from the interviews conducted in KSA. 
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Chapter 8: Voices from the Fieldwork: Data Analysis 

Introduction  

This chapter analyses the key themes and sub-themes that emerged from the data collected in 

the form of interviews with low-skilled TFWs, employers and policy stakeholders in Makkah 

and Riyadh. The theoretical framework presented in Chapter 1 is applied to analyse various 

experiences of TFWs in this chapter. As outlined in Chapter 1, labour migration theories such 

as duel labour market theory and social network theory are used to explain the TFWs’ 

perceptions of their current employment situation in the construction sector.  

The largest challenges faced by many TFWs (pre- and post-migration) generally relate to 

illegal recruitment practices. Many TFWs in low-skilled employment in the SCS face 

unfavourable policies enacted by the Saudi authorities that affect their rights in the country. 

These include institutionalised discrimination in the nitaqat and kafala systems, poor working 

and living conditions, withheld wages, confiscation of iqama permits and passports, and other 

human rights challenges. Problems also relate to accessing the justice system when there is a 

conflict.  

This chapter is divided into two sections. The first examines the experiences of TFWs in the 

process of recruitment and the reason for choosing KSA as an employment destination. The 

discussion highlights the exploitation of TFWs pre- and post-migration; issues related to 

recruitment; deception regarding work locations and wages; TFW employment contracts; the 

nature of work; working hours; wage structure; accommodation; and transport. Samples of 

working contracts are analysed in order to identify whether the clauses comply with Saudi 

labour law. The relationships of TFWs and employers and official bodies and managers are 

discussed in the light of the kafala system. Other subjects discussed are vulnerability to 

discrimination and abuse; legal barriers to equality; occupational hazards and work-related 

health issues in the SCS; and respondents’ experiences of accessing justice and its impact on 

their legal status.  

The second section addresses the views of the employers and policy stakeholders regarding 

the current recruitment and employment practices in the SCS, the role of employment 

agencies in sending and receiving countries, illegal recruitment practices such as ‘visa 

trading’ and the role of fatwa in reducing or fighting illegal recruitment practices. It also 

addresses contractual agreements, implications of the kafala system, the negative role of 
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individual sponsorship; issues related to managing the admission of TFWs, policies and 

regulations affecting the rights and legal status of TFWs and the obligations of diverse 

stakeholders to uphold and protect the human rights of TFWs during their employment in 

KSA. 

During the fieldwork, some terms were identified that are used in the Saudi labour market by 

both sponsors and TFWs. For empirical purposes, these terms are employed in this study as 

taxonomy to identify current employment and recruitment practices.  

8.1. Section one: Interviews with low-skilled TFWs 

8.2. The process of recruitment: Choosing KSA as an employment destination 

Respondents consistently identified factors such as better employment opportunities and 

religious and social factors as being their motivation to seek work in KSA.
1
 Many 

interviewees noted their perception that the Saudi labour market had many employment 

opportunities and high wages; this was given a fillip (somewhat surprisingly) by their desire 

to live and work close to the Holy Sanctuaries. Some TFWs mentioned that social 

relationships or kinship in KSA were instrumental in attracting them to work there. 

With regard to recruitment procedures, many TFWs reported that they sought assistance from 

brokers, sub-agents or recruitment agents in their home country as well as friends and 

relatives working in KSA as a means to migrate and learn about the recruitment procedures, 

work and living conditions. 

Analysis of the role of recruitment agencies confirmed that two main factors play an 

important role in the recruiting of TFWs to the SCS:  

 Formal recruitment procedures (by licensed agencies), which include access to labour 

market information and the recruitment process in the sending and receiving labour 

countries, employers in the receiving country, job description and worker 

qualifications and experience. This factor can influence both parties (the company in 

KSA and the TFW in the sending country)
2
 to make the decision to arrange a work 

                                                 
1
 These factors are usually categorised as pull factors of the country of employment, such as KSA (see Chapter 

1). 
2
 For the purposes of this study, this company is categorised as a structured company and the TFWs are 

categorised as authorised labour.  
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visa through recruitment agencies (usually through recruiting agencies in both sending 

and receiving countries).
3
  

 Informal personal contacts (friends and relatives) or informal recruitment (brokers and 

sub-agents) accessed through the authorised recruitment channels (licensed agencies) 

in both sending and receiving countries.
4
  

Many respondents were able to distinguish between formal and informal recruitment 

procedures and some of them (especially unauthorised labourers) were aware of the working 

conditions in KSA before they were formally recruited because they used their friendships to 

secure their job in advance. This indicates the importance of social network theory, as 

explained in Chapter 1, to explaining the migratory process in the context of KSA. Social 

networks play an active role in securing employment, accommodation and security for TFWs. 

Most respondents raised issues associated with the recruitment process. They reported that 

there are excessive and illegal fees extracted by private recruitment agencies, brokers and 

sub-agents in their home countries and employers in KSA. Work visas and other services 

provided by recruitment agencies in the home country are extremely expensive for low-

skilled labourers.
5
 A respondent from Egypt (authorised labourer) explained the recruitment 

agency fees paid after an initial agreement on a job offer:  

“The workers should pay local recruitment agents for services they provide to you 

which are legal, as far as I know ... But the amount they charge you is different from 

one to another ... they charged me one-and-a-half month’s salary, as per the contract 

... But the hidden charges include local transport and accommodation, medical check-

up, pre-departure workshop and ticket price you should pay to them ... otherwise you 

will not get a job in Saudi ... The recruitment agency informs me before registering 

your passport with the Overseas Employment Bureau ... you have to pay around 

SR2,000 ... as the first instalment ... The second instalment SR2,000 will be paid 

before submitting the passport and work visa application to the Saudi embassy in 

order to obtain a work visa.” 

Another respondent from Egypt (authorised labourer) stated that there are greater shortages in 

low-skilled labour in the SCS than in other sectors, so these major construction (structured 

company) companies provide their work visas for free on condition that the worker never 

                                                 
3
 See Chapter 4 and 5. 

4
 For the purposes of this study, this company is categorised as an unstructured company and the TFWs are 

categorised as unauthorised labourers. 
5
 According to Saudi regulations, “charging fees or selling the work visa to potential TFWs in order to place 

workers in jobs in KSA by the employers in KSA is an offence under the Ministerial Decree No. 738/1 dated 

16.05.1425”. 



229 

 

applies to transfer their visa to another company, even if their contract has expired. Several 

respondents reported that sponsors are usually not involved in visa trading as they want to 

encourage TFWs to work in the construction sector because of the huge labour shortage. 

Furthermore, labourers admitted that this sector is less attractive to Saudi nationals due to the 

nature of work (difficult and risky) and the work environment (outdoors in intense heat) and 

this contributes to the motivation of many low-skilled TFWs to seek work in the SCS. 

A number of TFWs stated that the cost of the work visa was cheaper than the so-called free 

visa. Many authorised labourers said they paid their local agent around SR3,000 to SR5,000 

compared to SR8,000 to SR10,000 for a free visa bought through brokers or sub-agents. A 

respondent from India (unauthorised labourer) paid the visa broker SR8,000 (USD2,000) for 

his visa to be a construction worker in Riyadh.
6
 

Some agencies have requirements for specific skills and educational qualifications when 

recruiting labourers. Several respondents admitted that they got their work visa through 

brokers to secure their job, even though it cost a huge amount, because they felt they would 

be unable to fulfil official recruitment requirements.
7
 They said that labourers had to pay the 

recruitment agencies for each document issued, such as educational certificates or vocational 

qualifications, and sometime fake documentation, otherwise they would be unable to obtain a 

work visa.
 8 

8.3. Recruitment deception regarding work location and wages 

One aspect that emerged from interviews with TFWs regarding their experience with 

recruitment agencies and brokers was deception regarding work location and wages. Many 

respondents mentioned that they were recruited to work in big cities such as Riyadh, Jeddah, 

Makkah and Madinah, but when they arrived in KSA they were shifted to small and remote 

worksites. According to an Indian interviewee (unauthorised labourer), the recruitment 

agency and his broker promised him a job in Jeddah, but he found himself in a small village 

in Arar in the north of the country (where his sponsor lives). He refused to work because 

                                                 
6
 The TFWs in this study gave the estimated costs they paid to secure jobs in KSA through private recruiters, 

brokers and sub-agents. The cost varied from one labourer to another because the participants in this study 

were from different countries, rendering it difficult to give a comprehensive breakdown of migration costs. 

Thus, the above average cost was seen as a reliable amount. 
7
 The researcher observed that the illegal recruitment practices vary between sending countries, although the 

Saudi requirements to issue work visa are identical for all nationalities.  
8
 Labourers in some occupational categories in the Saudi labour market (such as semi-skilled labourers) must 

provide evidence that they have the required skills mandated by their occupation; otherwise, the Saudi 

authorities do not issue the labourers a work visa.  
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there was no job for him. He insisted moving to work in Jeddah and then settled in Makkah, 

where there were many freelance jobs available. Another respondent, from Pakistan 

(unauthorised labourer), who was recruited to be a welder (skilled labourer), ended up as a 

construction labourer in Riyadh. He explained:  

“The sub-agent in my country informed me it was a free visa with a Saudi kafeel. The 

broker told me, ‘This visa allows you to work freely without permission from your 

kafeel, and you will get more income, and your monthly income will be around 

SR4,000 instead of SR1,000 salary if you work with this employer.’ Later I realised 

that there was no job and my kafeel sold the work visa to the visa broker employed in 

KSA, and I had to find a job by myself. When I arrived, the sponsor asked me to pay 

SR850 for a residence permit and SR250 monthly when I found the job.”  

Such experiences are more common among unauthorised labourers as part of their illegal free 

visa conditions. On the other hand, authorised labourers admitted that they have to work with 

their employer according to the contract, wherever the job is and under any conditions, or 

they face losing their job and deportation.  

Another significant issue raised was deception regarding wages. It should be noted that the 

researcher did not generally discuss with TFWs the proportion of income they were earning 

or remitting to their home countries, but they were asked about their experiences and the 

practices of recruitment agencies and brokers regarding remuneration. Almost all workers 

interviewed were promised by the recruitment agent, sub-agent and brokers higher wages 

than they actually received in KSA. As an authorised labourer from India reported:  

“My agent gave me a paper showing my salary and other allowances, but the sponsor 

denies allowances such as food and air tickets. The sponsor said, ‘I only provide free 

transport and housing to encourage you to work more in the site, and it is not part of 

your contract.’ As per the contract signed with the recruitment agency, transport, 

housing, food and the air ticket are part of our job offer. I spoke with the sponsor 

several times. He told me, ‘This is not my problem. This is your problem with your 

recruitment agency.”  

Many construction workers (unauthorised labourers) interviewed in Riyadh and Makkah said 

that their brokers promised that they would receive about SR4000 (USD1100) net pay per 

month if they worked with a free visa. An Egyptian interviewee (unauthorised labourer) 

remarked:  

“If we work as freelance in KSA every day we might get this amount monthly. But 

actually we are working on the demand of the contractor (who is not our employer) 



231 

 

and we get our wages per day. This means that we work on to three days per week, 

and the other days we stay in our room.” 

However, a few TFWs discussed the approximate income of low-skilled labour in the 

construction sector and stated that their real gross income was about SR1,000 to SR1,500 

(USD300) per month, including overtime. Many unauthorised labourers cited numerous 

deductions, such as a fixed premium of SR250 (USD60) payable to their sponsor per month, 

sometimes with an additional SR200 (USD55) per month to cover the iqama cost, and about 

SR150 (USD45) monthly rent for sharing a room. 

During interviews, the exploitation of TFWs before migration was obvious because of illegal 

recruitment practices (by private recruitment agencies and other illegal mediators) reported 

by interviewees, such as visa trading, falsifying documents and illegally charging fees. As 

mentioned, several participants reported that private recruitment agents and sub-agents, as 

well as brokers, made false promises about the work conditions and wages to convince TFWs 

to work in KSA in order to maximise their profit. They had no interest in or responsibility for 

TFWs losing their residency and work rights due to illegality.
9
  

8.4. Employment contract  

Almost all TFWs in Riyadh and Makkah stated that they signed a document related to their 

employment upon arrival in KSA and before they were issued a work and iqama permit. 

However, only a few authorised labourers working with structured companies said that they 

were provided with a copy of the contracts in Arabic and English. In contrast, unauthorised 

labourers reported that they were asked to sign with their thumbprint on a blank piece of 

paper, which included details of their pay for the next twelve months.  

An Egyptian authorised labourer recruited by a structured company mentioned that the 

contracts they received from their employers covered most of the terms and conditions of 

work. However, few of them (in practice, only Egyptian workers) could read or understand 

the contracts because they were written in Arabic. Even workers from India, Pakistan and 

Bangladesh who received contracts in Arabic and English generally could not read or 

                                                 
9
 During the interviews, the researcher asked subsequent questions about the pre-departure orientation in the 

interviewees’ home country to assess their awareness of their rights. The majority of respondents did not give 

a clear answer about the pre-departure workshop. However, some of them stated the pre-departure workshop 

gave them information about culture, religion, kafeel and language in KSA. 
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understand the provisions, and all participants stated that their employers did not explain or 

translate the terms and conditions of their contracts before they were signed.  

A respondent from India (authorised labourer) reported that the terms and conditions of the 

contract were clarified orally to him and included information on salaries. Also, the employer 

asked him to sign another paper as part of his contract regarding the location and site of 

employment, to which he could not object. Several respondents reported that the terms of 

employment workers agreed and signed in their home countries with the recruitment agencies 

were superseded and abrogated by the new contracts they were compelled to sign upon 

arrival in KSA. 

During the fieldwork, the researcher obtained five sample work contracts. Three contracts 

were provided by workers who were working with their original employer (authorised 

labourers) and two were provided by the employers the researcher interviewed. The 

researcher identified from these samples of employment contracts that they were for 

structured companies and were reviewed and approved solely by the company (i.e. 

employer). They bore no relation to the employment contracts that TFWs signed with the 

recruitment agency in their home country.
10

 In addition, they were written in Arabic, with 

TFWs signing to acknowledge that they had been informed of the provisions (participants’ 

comments confirm that their employers explained their contracts verbally to them). All the 

information was contained on one page in very basic language, essentially stating 

demographic and official residency information and basic salary provisions, without 

stipulating common allowances such as accommodation, food, transport, end-of-service 

awards or medical insurance.  

The general impression seems to be that employers want to give these allowances to 

labourers as privileges but they do not want to be obliged to provide them in written 

contracts, despite many respondents stating that their original contracts signed with 

recruitment agencies in their home countries included such allowances. Air tickets for 

returning were cited to be provided after two years or when the contract was finished. Two 

contracts stated that the employer is responsible for issuing and renewing the iqama and 

works’ permit and the exit visa (without indicating SLL, Article 40). Only two contracts 

                                                 
10

 The recruitment agency is considered a third party in this employment relationship between TFW and 

employer, but the researcher did not mean that the third party should sign the employment contract along with 

the employers and labourers.  
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mentioned dispute resolution (“refer to authorities in KSA”), and did not reference any 

pertinent legislation (e.g. the SLL).  

The place of employment was often vague (e.g. “working in any branch of the company in 

the KSA”), and two contracts held labourers responsible for all equipment provided by the 

employer (according to SLL, Article 91), which can be a disincentive to using safety 

equipment. The employment contracts stated that labourers were not allowed to work, 

directly or indirectly (whether paid wages or not), in any occupation other than that 

determined by the employers (according to SLL, Article 39). Contracts stated that 30 days 

advance notice was required for termination. Clearly the MoL was not involved in approving 

these contracts and the SLL was used selectively and always in the interests of the employer. 

None of the unauthorised labourers were able to provide their employment contract; they 

merely signed a blank piece of paper and a final settlement before obtaining their iqama from 

the employer. 

8.4.1. Wages structure  

One of the main reasons TFWs go to KSA is the prospect of higher wages than they earn in 

their home country; however, the majority of workers interviewed indicated that actual wages 

and benefits did not match the ones described to them originally in their home countries. 

Many participants said that wages were generally set low, but small differences existed 

relative to their nationality.  

As mentioned, respondents (authorised and unauthorised labourer) were generally from the 

lowest status occupational groups and were the lowest paid personnel in the SCS. However, 

the interviews with the TFWs gave some idea of the wage structure for semi- and low-skilled 

workers from Egypt, Pakistan, India and Bangladesh. The wages were determined on the 

basis of labour nationality and thus Egyptian workers received SR1500 per month; Pakistanis 

SR1300; Indians SR900; and Bangladeshis SR850.
11

 

The researcher observed that respondents who earned higher incomes had the longest stay 

and work contracts (5–15 years with the same employer). Also, labour skills and physical 

fitness played a significant role in the labourers’ income, rather than their level of education, 

due to the huge demand for low-skilled labourers in the SCS.  

                                                 
11

 It is important to mention that wages were estimated by the researcher based on the interviews with low-

skilled TFWs in the SCI in 2014; these average salaries give some idea of the wage structure for semi- and 

low-skilled workers. Not all labourers who participated in this study declared their real income.  



234 

 

It is worth distinguishing between the income of the unauthorised and authorised labours. The 

unauthorised labourers’ income depended on the demands of the employer and subcontractor 

so there was no fixed income, whereas the authorised labourer generally had a fixed income 

from his employer.  

During the interviews, it was apparent that the majority of the respondents who had the 

longest stays in KSA were unauthorised labourers with strong social networks in KSA, which 

had an indirect positive influence on wages. Prolonged stay in the country of employment 

allows workers to acquire language and establish and enhance social networks with local 

people (see Chapter 1).  

Despite the risk of working as freelancers and illegal practices by employers, many TFWs 

recruited through social networks and brokers preferred freelancing, and several TFWs 

stipulated this freedom as a condition before they bought work visas from brokers or 

employers. Such labourers usually know exactly how much they will earn monthly before 

they go to KSA, because they already have a strong social network in the Saudi labour 

market. The most notable practice of those labourers is that they form a collective, not 

necessarily all under the same employer, and usually work with other labourers (friends or 

relatives) for various employers.  

Due to the short work contracts, they generally prefer daily engagements and payment, and 

there is no trust relationship between contractor and unauthorised TFW. Thus, the latter 

demands the first instalment in advance (at the end of the first working day) in order to verify 

whether the contractor is a trusted person or not. However, many labourers mentioned that 

they were still exploited by fraudulent contractors.
12

 A participant from Pakistan 

(unauthorised labourer) described the payment method in this type of job:  

“We are a group of Pakistanis working together installing ceramics; we usually do not 

make a contract directly with clients but through contractors who are responsible for 

the project. Once we start the job at the end of the first day’s work, the contractor 

gives us a small proportion as a first instalment; once the project is finished, he gives 

us the rest of the money. Then we divide the money between us; there is no fixed 

income, depending on how many days you are working per month. Labourers like us 

usually get wages per day, not less than SR1,00 for 12 hours’ work.” 

                                                 
12

 The practice of a contractor is very important to TFW issues in the construction sector. Many TFWs take a 

risk and work as contractors, which is illegal. These contractors work with a few labourers under the 

sponsorship of the original employers. The contractors tackle the shortage of low-skilled labourers by offering 

illegal employment for unauthorised and overstay labourers. 
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Many respondents (authorised labourers) reported that they did not receive their salaries on 

time. They experienced delays in the payment of wages, varying from 45 to 60 days, and 

sometimes three months. They were generally working six days a week, 12 hours a day, with 

overtime. Overtime pay was usually received at the end of the project, usually after 12 

months.  

However, the general opinion of all the interviewees in Riyadh and Makkah reveals that 

contract violations regarding wages were common among low-skilled TFWs. Many 

respondents stated that employers withhold one month of the labourers’ salary to compel 

workers to complete the contract period. Any TFW that leaves during the contract period will 

lose this salary. This usually happens when employers issue or renew the residency permit 

and labour permit of the TFW.  

8.4.2. Working hours and holidays  

Due to the nature of construction work, working hours emerged as one of the major issues of 

working conditions in this study. All respondents stated that they experienced long and 

irregular working hours in their workplace. Although it was a problem for both unauthorised 

and authorised labourers, it was more obviously so among the former. 

Many unauthorised labourers reported that there were no limits on working hours because 

they did not have fixed employment contracts. They usually started work at 6 a.m. and ended 

at 7 p.m., with a one-hour break and prayers. Muslim labourers stated that during the month 

of Ramadan normal working hours were reduced from 5 a.m. to 11 a.m. because they fasted; 

however, sometimes they were required to work at night after iftar (breaking the fast) from 

8 p.m. to 11 p.m. These unauthorised labourers usually arranged their own working times 

based on the work demands of contractors and took their holidays when there was no job 

available. Moreover, external factors such as the weather play an important role, putting the 

workers under pressure to finalise the construction projects on time. During the hot summers 

(from June to August) they worked up to 12 hours a day and six days a week, sometimes with 

no day off.  

Conversely, interviews with authorised labourers revealed that their situation was slightly 

different; the maximum normal working hours were set at nine hours per day or 48 hours a 

week, with one day off (usually Friday). The nature of construction jobs shows that most 

TFWs had three hours of daily overtime, which may increase depending on the type of 
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project. Workers were entitled by law to one hour breaks for lunch and prayer. The majority 

of authorised labourers mentioned that they had 30 days’ paid holiday per year and three 

days’ holiday each Eid (i.e. twice a year), but their companies generally forbade them from 

taking holidays during the first year of employment. Furthermore, a few labourers mentioned 

that their companies gave them one week’s holiday during the Hajj season so they could 

conduct the pilgrimage (once only).  

8.4.3. Accommodation and transport  

During the interviews, the researcher discussed the general standards of accommodation and 

transport services provided by employers. A participant from Egypt (authorised labourer) 

described the accommodation provided by his employer:  

“Many labourers are living in very old houses of poor quality and the local council 

never checks these houses to see whether they are good to rent or not. In the winter, 

water comes inside from the roof. Also, the housing is located in unsafe areas.”
13

 

During interviews, it was apparent that the authorised TFWs had better living arrangements 

than the unauthorised TFWs, but housing was generally in poor condition and ubiquitously 

overcrowded. It was clear that the living conditions of the TFWs were not considered 

acceptable by all interviewees, and their concerns regarding the quality of accommodation 

included poor conditions, unsafe areas (in remote locations) and issues related to basic 

hygiene. In addition, for those labourers who had to pay for their own housing, housing costs 

were on the rise in KSA, which created a key challenge for low-paid labourers in securing 

accommodation. Furthermore, the economic imperative of most TFWs (i.e. saving money for 

remittance) means they avoid any extraneous spending on housing or other perceived 

luxuries.
 
 

Regarding transport, several respondents reported that they used a company lorry to travel 

between the worksite and their housing every day. They complained that this lorry, carrying 

scaffolding and workers at the same time, was very dangerous as there were no seats. Some 

participants raised the issue of road accidents that TFWs face on their way to work. A 

participant from Pakistan in Riyadh (unauthorised labourer) used to have a motorbike and 

had a dangerous accident on the main road, and thus he reported that “because of this 

accident ... I started using a private taxi, which is expensive to go to my work”.  

                                                 
13

 Employers cannot house their single workers in residential areas where families live, and thus they rent 

housing in low-cost areas outside the city, normally in dilapidated buildings. 
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8.5. Employers’, official bodies’ and supervisors’ relationships with TFWs  

TFWs face a massive power imbalance with employers and other contractors (in the case of 

unauthorised labour). While most TFWs arrive legally, there is a high attrition level in the 

unauthorised labour sector, leading to overstay or runaway situations. One of the objectives 

of this research study is to find out what the basis is of contractual relationships between 

TFWs and employers is, and thus it is vital to determine the views of TFWs about their 

relations with sponsors, contractors and official bodies. 

Some authorised labourers stated that they were satisfied with their job, but sometimes not 

with their employers. As the latter could end their employment and residence in KSA, 

though, workers were powerless. Although on-site project managers were generally foreign 

workers themselves, many TFWs reported nationalist and linguistic discrimination. An Indian 

authorised labourer explained his experience with Arab project managers:  

“My project manager was good when I talked with him in his office. But when he 

visits us in the project location he’s always shouting at everyone. We are not happy 

with this behaviour. I usually keep silent. I did not answer him because he makes me 

nervous and stressful.”  

This study reveals that fear and stress were tremendously predominant sub-themes in 

deliberations regarding relations between employees and employers. The stress was 

associated with the fear (or reality) of losing their income, not being paid on time, delays in 

receiving their residency permits, dismissal or being reported to the passport office (and thus 

being banned from working in KSA again, or being prevented from changing their sponsor or 

job).  

An Egyptian unauthorised labourer stated that the kafeel refused to provide necessary 

documents or sign an agreement with clients because they did not want any official obligation 

or responsibility; and because many unstructured companies were in reality fake, they are 

involved in issuing work visas and selling them on the black market (visa trading). A 

respondent from Pakistan reported:  

“There is no employment relationship between an employer (kafeel) and labourer 

when any TFWs buy the work visa from his kafeel by using informal recruitment such 

as brokers and sub-agents. Labourers have a responsibility to find the job and also to 

pay his kafeel a fixed amount at the end of month as per the previous agreement in 

order to renew his iqama.”  
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The lack of official documentation rendered unauthorised labourers dependent on the whim 

of other parties. Several respondents mentioned: 

“Payment from employers will be uncertain and TFWs became the weakest link in 

this situation because they are reliant on the trustworthiness of all other parties 

involved in this illegal agreement.” 

The general opinion of most interviewees in both Riyadh and Makkah was that falsification 

regarding working conditions and wages had increased in recent years and that the restrictive 

policies of the kafala system condemned TFWs to work only for a particular employer under 

any conditions, even if the employer was wholly unscrupulous, which was a further incentive 

to join the unauthorised labour market.  

Another concern mentioned by several respondents was their fear of the labour inspector and 

passport officer. Their fear was associated with their legal status as TFWs and the type of job 

they were performing.
14

 The respondents also highlighted the disrespect they received from 

the passport office and the labour inspector visiting their workplaces. 

During interviews, the role of foreign ‘worker’ subcontractors in supervising and managing 

this large industry became clear. The huge demand for labour in the SCS encouraged many 

TFWs who had a rich experience in construction to work as subcontractors. It appeared that 

the number of foreign ‘worker’ subcontractors in the SCS was more obvious and 

considerable due to the general lack of experience of Saudi nationals in the industry. The 

subcontractors worked under the auspices of a Saudi sponsor (sometimes a proxy for a 

foreign investor).
15

 Despite the illegality of their jobs as subcontractors and hiring 

unauthorised workers, usually they had basic documents that enabled them to conduct their 

work without any major trouble with the government. However, this study revealed that the 

triangular relationship between TFWs, subcontractors and principle employers meant that 

there was no obvious contractual relationship between TFWs and their kafeel, subcontractors 

or principle employer.  

                                                 
14

 Saudis commonly address foreign workers as Ajnabi, which means ‘foreigner’, or Sadeeq (friend) rather 

than calling them by their names. Even in the media, police stations and Saudi Immigration Departments, 

these nicknames are habitually used, especially for low- and semi-skilled labourers. 
15

 It should be noted that none of the TFWs in this study were working with foreign investors. Also, as 

mentioned, subcontractors are beyond the remit of this study.  
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8.6. Exposure to occupational hazards in the SCS 

TFWs are specifically recruited to work in high-risk and hazardous sectors, with long hours, 

overtime, shift work, hard physical labour and inadequate safety measures that make them 

highly vulnerable to poor health and occupational accidents.
16

 The respondents reported that 

they were engaged in unsafe work and at greater risk of falls and death on construction sites. 

Several respondents mentioned that they relied only on their experience in the construction 

sector to avoid site accidents.
17

 

Almost all of the TFWs interviewed had experienced a work-related injury at their workplace 

during their employment in the construction sector.
18

 The majority suffered more than one 

type of accident due to the nature of their work, such as cuts on their hands or fingers or 

falling from scaffolding. Several participants reported that working outdoors caused illness 

related to the weather conditions, which included cold, rain, humidity and extreme heat. 

Many reported inadequate safety measures, with the subcontractor and employer not 

supplying the necessary protective equipment, as an unauthorised Pakistani labourer reported:  

“Sometimes the labourers use their experience to perform the task despite the risk and 

provide a dangerous solution by using empty barrels to go up there. Many fall down; 

accidents happen because of this job.” 

Many respondents raised the issue of the responsibility of employers to provide the necessary 

protective equipment. The respondents stated that employers and subcontractors were 

pushing them to work under pressure to finish the work as soon as possible. There was a 

consensus among labourers that no one (i.e. employer or subcontractor) talked about safety at 

work or cared about the hazards to which construction workers were exposed, and they were 

powerless to defend themselves. An unauthorised Indian TFW working for three months on a 

building site with subcontractors reported that he fell from scaffolding due to exhaustion and 

broke his left hand, whereupon his employer threatened him regarding raising safety concerns 

in the workplace or the hospital, or with police officers if they came to investigate the 

accident (naturally, he would have lost his job if he had complained).  

                                                 
16

 IOM, International Migration, Health and Human Rights (IOM 2013) 38 

<http://publications.iom.int/bookstore/index.php?main_page=product_info&cPath=41_7&products_id=976> 

accessed 3 December 2014. 
17

 During the fieldwork, a few (unauthorised) labourers said they believed that safety equipment was a waste 

of money.  
18

 The researcher took the initiative to raise awareness among TFWs interviewed in this study regarding 

occupational hazards on construction sites and informed them about the procedures for applying for 

compensation for work-related injuries.  
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Respondents generally stated that they never received safety training throughout their 

experience of the SCS. The researcher asked the participants if they raised any concerns with 

regard to the health and safety with their employer or labour inspectors from the MoL. The 

interviewees responded that health and safety issues were never taken seriously by the 

employers or subcontractors. The response of employers had been that such risks were part of 

the construction work and labourers should adjust themselves to working under such 

conditions.  

All TFWs working legally are insured in case of accidents at the workplace under the GOSI 

and the SLL. Respondents were asked whether their employers reported accidents to claim 

work injury compensation from the GOSI. An Indian authorised labourer noted that he knew 

nothing about compensation, and that after an incapacitating injury he was offered “six 

months’ unpaid holiday to go back to visit his family back home as he was not able to work”. 

Only one respondent in the study, an authorised Egyptian labourer, said that he was admitted 

to hospital after his left hand was injured with a cutting tool. The project manager sent him to 

fill in an accident form and told him he would report the accident to the GOSI, but the 

labourer never heard anything further on the matter.  

8.7. Accessing health services  

Most TFWs received information about health services from their employers and friends. The 

majority of participants did not expressly recognise difficulties in accessing health care if 

they had a valid iqama. All the participants mentioned that they had to obtain health 

insurance in order to be issued a residence permit or renew it. Many respondents stated that 

medical support was provided to workers who entered legally, but those who overstayed their 

visas were not eligible to receive medical support from private or public hospitals as the MoI 

forbade hospitals from receiving any patients without valid residency permits.
19

 Authorised 

labourers reported that their sponsors paid their health insurance as part of iqama 

requirements, while unauthorised labourers had to pay their health insurance to the Mo-aqab 

office, which insured them with an insurance company for a service fee of about SR50. An 

Egyptian authorised labourer reported that medical insurance had varying levels of cover, 

typically covered the minimum cost of treatment, but they had to pay 20% of the cost of 

treatment, which was very expensive.  

                                                 
19

 During the fieldwork in Riyadh, the researcher found that one hospital declared that it would not receive 

foreign patients without a valid residency permit; saying this was as per the instructions of the MoI.  
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8.8. Violence, exploitation and abuse in the construction sector 

The majority of respondents in this study reported that they had experienced discrimination, 

racist verbal abuse, violence, inhumane or degrading treatment and xenophobic behaviour 

from sponsors, project managers, subcontractors, government bodies and sometimes from the 

general public (Saudi citizens). 

During the interviews, it was apparent that participants (unauthorised labourers) complained 

more than those recruited by structured companies (authorised labourers) regarding violence, 

exploitation and abuse. The most common form of abuse mentioned by TFWs was verbal 

humiliation, such as abusive words, shouting and insults. An Indian unauthorised labourer 

reported his experience with his kafeel and his son:  

“I had a problem with my previous kafeel. He always shouted at me and insulted me. I 

also fought with his son regarding my iqama.” 

Several respondents, mainly unauthorised labourers, reported that they faced humiliation and 

degrading treatment from their employers and subcontractors for many reasons. They accused 

labourers of damaging, stealing or losing equipment, or forced them to live in a poor 

environment or work in risky conditions. Other punitive measures included withholding their 

wages, confiscating residency permits and passports, extorting money in order to renew their 

residency permits and barring labourers from leaving the compound or house. Other 

examples given were threatening to report them to the passport office for no reason, forcing 

them to pay any fines or tickets received from the government and sometimes reporting them 

to the passport office as runways or refusing to provide consent in order to receive the 

necessary clearance (exit visa) to leave the country. All of these were common techniques of 

abusive exercise against low-skilled foreign workers. An Egyptian authorised labourer 

reported,  

“After the last amnesty programme in 2013 ended, a policeman held me at the random 

check point. After that he asked me to go to the police station. When I asked him what 

the reason was he did not reply, and just kicked me and pushed me to jump into the 

police bus without any reason. Later, they released me after they checked my iqama.” 

Most interviewees (authorised and unauthorised labourers) were of the view that the legal 

dependency of TFWs under the kafala system prevented them from reporting the violence of 

their sponsors to the labour office or police. Moreover, the restrictive nature of the work 

permit under the kafala system that ties TFWs’ legal status to a particular job and employer 
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contributed to abuse and violations of basic labour and human rights.
20

 As an Egyptian 

unauthorised labourer stated: “[T]he Saudi kafeel knows that the TFW will never be able to 

report these actions and abuse; so they continue to take advantage of the vulnerability of 

TFWs.” 

8.9. Vulnerability to forced labour 

It became clear from the interviews with TFWs that the use of forced labour in the 

construction sector had been increasing massively over recent years due to the kafala system 

and other regulations such as nitaqat and the Saudisation policy in the secondary labour 

market,
21

 which also potentially affects legal and authorised workers.
22

 The ILO categorises 

forced labour into six circumstances: “(1) physical violence; (2) restriction of movement of 

workers; (3) debt bondage; (4) withholding of wages; (5) retention of passports or identity 

documents; and (6) the threat of denunciation to the authorities”.
23

 

The study findings clearly indicate various forms of compulsion under the kafala system that 

are a result of informal recruitment, low educational levels, visa trading, poor language 

ability, low status as foreigners, long working hours, low wages, delayed payment or non-

payment, incomplete payment, poor quality accommodation, poor working conditions, lack 

of full medical benefits, confiscated documents, and restrictions and limitations on practising 

rights under the kafala system, such as freedom of movement, changing job or employer, and 

employers suspending approval for exit visas needed to leave the country (see Chapter 5).  

Despite the widespread prevalence of exploitive working and living conditions, many 

labourers did not recognise the concept of forced labour, and few of them knew how to 

complain regarding issues related to it raised during the interviews. However, some TFWs in 

the study were willing to work in forced labour conditions, as narrated by an Egyptian 

labourer:  

                                                 
20

 See, for a similar discussion, A Pande, ‘The Paper that You Have in Your Hand is My Freedom: Migrant 

Domestic Work and the Sponsorship (kafala) System in Lebanon’ (2013) International Migration Review 414, 

441. 
21

 As mentioned in Chapter 5, the Saudi Government introduced the Nitaqat and Saudization policy in the 

secondary labour market to reduce the number of TFWs and reduce the number of unemployed Saudi 

nationals. 
22

 Bridget Anderson and Ben Rogaly, ‘Forced Labour and Migration to the UK’ (Compas 2005) 44 

<https://www.compas.ox.ac.uk/publications/reports-and-other-publications/forced-labour-and-migration-uk/> 

accessed 23 December 2015. 
23

 ILO, Human Trafficking and Forced Labour Exploitation: Guidance for Legislation and Law. Special 

Action Programme to Combat Forced Labour (ILO 2005). 
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“These are common issues faced by foreign labourers in KSA. We have to manage 

ourselves with these issues otherwise we will lose our job. Sometimes a labourer does 

not receive his wages for more than three months and if we did not continue work, the 

employer would use his power to refuse to renew our iqama and deport us to our 

country. Many of us are suffering from debt and must pay this money on time.” 

During the fieldwork, few cases of forced labour were identified. There are both pre- and 

post-migration factors that lead to forced labour. The pre-migration factors include informal 

recruitment using brokers and sub-agents and a lack of access to labour information regarding 

the country of employment.
24

 The post-migration factors include illegal recruitment practices 

such as visa trading between numerous intermediaries in the home country and KSA, the lack 

of implementation of existing labour protection laws and the absence of free legal aid, all of 

which entrench coercion in KSA.
25

  

8.10. Legal barriers to equality under the current employment and kafala system 

Most participants felt they were essentially slaves of their kafeel, as noted by an Egyptian 

authorised labourer:  

“The kafala system makes me feel that I am a slave working for this kafeel ... I don’t 

have rights to do anything in this country without my kafeel’s permission ... and I 

should blindly follow the instructions without asking him ... my legal status in KSA is 

under his decision.”  

Clearly this is embedded in the nature of the kafala system, which institutionalises the power 

imbalance between the kafeel and the labourer. Many participants suggested that TFWs 

should have rights after their contract is finished with their original employer (usually two 

years) to find another sponsor if they are not happy with their employer, without seeking his 

consent, as well as more rights to renew their iqama independently and to seek family 

unification.  

While the general view of most respondents was that they faced violations and exploitation 

under the kafala system, they could not end the abusive employment contract. It should be 

noted that two participants (authorised labourers) stated that they did not have a problem with 

                                                 
24

 This highlights the importance of the role of bilateral treaties between sending and receiving countries to 

reduce the risk of exploitation of TFWs.  
25

 See the similar study, Carolyn Kagan and others, ‘Experiences of Forced Labour among Chinese Migrant 

Workers’ (JRF, 2011) <www.jrf.org.uk/sites/files/jrf/Chinese-migrants-forced-labour-full.pdf> accessed 3 

December 2014; see also HRW, ‘As If I Am Not Human’ (HRW, 2008) 

<http://www.hrw.org/reports/2008/07/07/if-i-am-not-human> accessed 2 December 2016. 
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the kafala system as long as they received a good salary on time. The issue, they stated, was 

not with the kafala system itself but with their employers and the project managers 

responsible for their salary.  

8.10.1. Confiscation of labourers’ passports and restrictions on movement 

Another common problem reported by workers interviewed for this study was the 

confiscation of their passports and restrictions on their movement. A participant from Egypt 

(authorised labourer) mentioned the following issues:  

“The hazardous working conditions, long working hours, inadequate housing, unpaid 

wages (fully or partially), all kinds of mistreatment and abuses under the sponsorship 

system are due to the employer’s perception that he has the right to control the life of 

the workers in KSA … he owns them as slaves.” 

This general view was shared by the majority of authorised and unauthorised labourers and 

linked to the ubiquitous practice whereby employers confiscate a labourer’s passport, alleging 

that this document is not needed in KSA while they have an iqama, and the passport will be 

returned when the labourers return the residence and work permits or return to their countries. 

A participant from Bangladesh (unauthorised labourer) reported that:  

“The kafeel thinks he has the right to confiscate labourers’ passports because he is the 

one responsible for TFWs in front of the Passport Office and MoL, while labourers 

are working in KSA. The TFW is not in the position to refuse to give their passport to 

their employer.”  

However, a few respondents mentioned that they knew that confiscating labourers’ passports 

was illegal, and that they could report this to the Saudi authorities. A surprising finding, 

though, was that they still rendered their passports to their employers voluntarily, because 

they did not have a safe place to store it (e.g. due to living in dormitories).  

Several interviewees linked the confiscation of passports, and sometime their iqama, with 

struggling to assert their right of movement. Several authorised labourers reported that they 

were not allowed to go outside the housing of the company. Sometimes the project manager 

threatened that anyone going out of the compound would be punished by the police if they 

did not have permission from the company. Others were allowed to travel to other cities only 

if they had official permission, even if it was on their day off (e.g. to travel to Makkah to 

perform Umrah or visit friends and relatives in other cities).  
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8.10.2. Conditions attached to the recruitment contract signed in their home country 

The study found that several respondents linked the employment contract they signed in their 

home country
 
with the kafala system in KSA, binding them to the original sponsor and 

compelling them to work under the conditions specified by the same, at least for the initial 

three-month probationary period of their contract. A respondent in a similar study conducted 

among returnee migrant workers from Pakistan explained:  

“If a foreign worker decides to return home within the first three months due to the 

non-fulfilment of their contract conditions, the Overseas Employment Promoter 

(OEP) is obliged by law to refund all the fees paid to the worker. Moreover, early 

return of migrants also damages an OEP’s reputation overseas. Therefore, the strict 

rules have been seen as one of sending countries obligation to the receiving countries 

to export their labourers on time.”
26

  

The majority of interviewees reported that their contractual rights were not protected, yet the 

contract was considered to be the main obstacle to terminating their contractual relationship 

with the employment agency in their home country. These restrictive measures imposed on 

the TFWs by their countries, and massive debts incurred in securing employment in KSA, 

effectively comprise a form of peonage. 

8.10.3. Nitaqat policies for Saudisation 

The general opinion of the majority of TFWs, both authorised and unauthorised labourers (in 

Riyadh and Makkah), was that the nitaqat system had both positive and negative impacts on 

their rights as low-skilled workers. Many unauthorised labourers highlighted the negative 

impact on their rights due to penalties imposed on their employer if they failed to meet 

nitaqat requirements. An unauthorised labourer from Pakistan stated:  

“I am happy working with my kafeel but after the nitaqat system many problems 

happened to the TFWs with their kafeel. My kafeel asked me to pay the penalty for 

the delay in issuing the iqama. Even though I gave it to him 20 days before the expiry 

date. But, he told me when he went to renew the iqama the company was under the 

red category and I have to wait almost three months until the status becomes green. 

He told me I am not responsible for the delay. I waited almost three months to get my 

new iqama.”  

                                                 
26

 ‘Recruitment of Pakistani Workers for Overseas Employment: Mechanisms, Exploitation and 

Vulnerabilities’ (2009) International Labour Office, Geneva, Working Paper No. 64, 

38<http://www.ilo.org/global/topics/forced-labour/publications/WCM_041928/lang--en/index.htm> accessed 

20 May 2016. 
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Another concern mentioned by a few authorised labourers was that if they changed their 

original kafeel they would lose their severance rights and any pending payment, as an 

Egyptian authorised labourer reported:  

“I have been working for nine years with a medium-sized construction company that 

abuses its workers by delaying payment of wages for more than three months and 

sometimes paying incomplete wages ... The niqata system was good because my 

company was under the red category, but when I wanted to change the company ... the 

project manager told me, ‘If you want to go to another company, we will not give you 

the delayed wages (almost SR7,000) and the ending service benefits’, which is one 

basic salary for each year ... That’s why I and my colleagues changed our mind about 

getting the advantages of the new system.”  

Another concern mentioned during the interviews was the MoL decision on the levy on 

TFWs when their proportion violated the nationalisation quota, as an Egyptian authorised 

labourer mentioned: 

“If my sponsor did not meet this requirement of Saudisation, the company will be 

fined SR2,400 for each TFW. Otherwise, my iqama will not be renewed. Legally 

speaking, I will become illegal and I cannot go to hospital for treatment or go to my 

work because if an immigration or labour inspector stopped me and found my iqama 

has expired, they will take me to the jail ... This is my kafeel’s responsibility to hire 

Saudi workers to meet the MoL requirements ... I am a foreign labourer ... I cannot 

force my sponsor to hire Saudi workers ... and I am just wondering why the MoL 

wants to put me and other foreign labourers at risk and force us to lose our rights to 

work. They can impose any kind of punishment on the kafeel without affecting our 

legal documents, such as renewing the iqama. There are many alternative ways to 

punish the kafeel.” 

Generally, the study found both authorised and unauthorised labours were affected by the 

fees that they paid to maintain their legal status and other rights in KSA. Furthermore, the 

nitaqat programme created a substantial restriction on low-skilled TFWs in general and 

specifically on unauthorised TFWs. TFWs’ perceptions of the effect of the nitaqat system 

were limited to their experience with their kafeel and the government authorities (mainly the 

Passport and Labour Departments). The majority of interviewees emphasised that the major 

problem facing them was when they were rendered illegal due to their sponsors’ negligence. 

The labourers most affected by the nitaqat system in the construction sector were 

unauthorised labourers recruited through unstructured companies. As mentioned, individual 

unstructured companies were established mainly for visa trading, and foreign labourers used 

recruitment agencies or relatives to get free visas to work freelance. A further issue found in 
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this study was a lack of knowledge and understanding about the new regulations in the 

private labour market.  

8.11. Labour dispute settlement: Formal and informal procedures  

The respondents in the interviews mentioned that they preferred to solve their labour 

disputes, such as breach of contract, exploitation, deportation or other grievances, informally 

with their employers. The interviewees in Riyadh and Makkah had never successfully filed a 

complaint against their employers,
27

 although commonly cited complaints would be grounds 

for filing a case with the MoL.
28

 Therefore, it could be said that the temporary nature of such 

labour contracts rendered TFWs mostly uninformed about their rights in the country of 

employment. 

Most respondents provided several reasons for not filing a complaint, such as lack of 

knowledge about their rights and the legal system, fear of their sponsor and the unavailability 

of legal aid. However, the response of unauthorised labourers in this study was slightly 

different from the authorised labourers’ approach of appealing to official institutions to 

protect them.  

A significant issue raised by the majority of respondents was the lack of knowledge of the 

Saudi legal system and the complaints procedure. Several participants reported that the pre-

departure workshop did not brief them about the Saudi legal system. In this workshop, a few 

things about Saudi culture and language were mentioned and they were told to respect the 

employer and follow the structure and rules of the company. A number of TFWs (authorised 

labourers) stated that their recruitment agency in their home country advised them in the 

event of a breach of contract by their employer to report it to their embassy in KSA and that 

they would  solve the dispute.  

However, none of the participants in this study sought assistance from their embassies. The 

kafala system limits workers’ ability to submit evidence to support their case, such as 

accurate work contracts. They were of the view that when a labourer had a conflict with his 

sponsor, the embassy staff members did not usually take it seriously and their advice was 

                                                 
27

 The study did not claim that all TFWs were unable to file a complaint to the MoL against their employers. 

Labourers who have not been paid for their work or who have any other grievance have the right to file a 

complaint and get their salary paid. 
28

 As discussed in Chapter 6, the settlement method puts the Commission for the Settlement of Labourers 

Disputes in charge of all labour disputes in the Saudi private market; there is no dedicated court for labour 

disputes in KSA.  
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ineffective.
29

 Secondly, the embassies were located in Riyadh, far away from their place of 

work, and thus it was logistically difficult and expensive to physically reach the embassy.  

8.12. Access to justice and its impact on legal status 

Many participants reported that the kafala system was a major barrier to accessing justice. 

Most respondents said that when a TFW made a complaint against his employer, during the 

time of the settlement of the dispute the labourer remained jobless because the kafala system 

banned TFWs from working other than for their original sponsor. If the employer knew that 

his labourer was working on another site, he would report both the TFW and the other 

employer to the labour and passport office, thus paving the way for the deportation of the 

labourer and ensuring collective discipline against the workers on the part of employers.  

The study found that some unauthorised TFWs had slightly better knowledge than authorised 

labourers and were aware of how to access the official dispute resolution mechanisms, yet 

access to the relevant institutions was difficult as they faced deportation or punishment due to 

their violation of the employment and residency laws. Therefore, labourers in this study 

stated that obviously they did not rely on official dispute resolution mechanisms such as the 

police or labour office because they were foreigners. For instance, they understood that filing 

a grievance against an employer would have undesirable consequences for their chances of 

employment in the private labour market, and thus they would incur other financial burdens, 

such as the cost of transferring the kafala (SR2,000). 

While TFWs have legal status in KSA during the settlement procedure period, the interviews 

with several labourers suggest that TFWs may be vulnerable to employer abuse, such as 

preventing them from having the right to work and restricting their movement. Many TFWs 

explicitly stated that the problem of dispute settlement procedure took too long. Labourers in 

this situation became disappointed after waiting for months without work or income, and thus 

they typically decided to return to their home country under such circumstances, without 

settling the conflict. The labourer was thus compelled to solicit an exit visa from the sponsor, 

usually subject to declaring in writing that he had received all his rights from the sponsor (see 

Chapters 5 and 6).  

                                                 
29

 The researcher observed that some of the labourers answered based on what they had heard from 

colleagues’ or other friends’ experiences; such answers do not necessarily reflect their own experiences, 

particularly as the respondents were still working in KSA.  
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Most of the TFWs did not know which documents were essential to support their case. Few 

participants (authorised labourers) mentioned that they kept a copy of their employment 

contract with them; employers generally did not provide copies of the contract after the 

probationary period. Few workers provided additional explanation for not asking for a copy 

of their contract; most labourers believed that they should not have asked their kafeel for a 

copy of their contract because they knew that the employer would not give it to them and it 

would make the employer suspicious and punitive.  

Another significant problem for TFWs is the lack of free legal aid. The interviews showed 

that most of them did not know where to seek information about employment and residency 

rights. Such issues are very serious and problematic for many TFWs who are unable to access 

free legal aid. Thus, the interviews with TFWs highlight the importance of legal advisors 

providing legal aid to workers in order to reduce the risk of conflict between employers and 

workers. 

Interestingly, many respondents highlighted the role of the Mu’aqb in advising them 

regarding employment and residency law in KSA. Despite not having formal legal training or 

experience, the Mu’aqb provided advice based on his experience and what he read and  heard 

in the media. As a result of having no legal qualifications, the Mu’aqb could mislead the 

labourers and this could result in them losing their right to work and stay in KSA. 

8.13. Section Two: Interviews with employers and policy stakeholders 

8.13.1. Reasoning for recruiting TFWs in the SCS 

Employers in Riyadh and Makkah stated that there were critical shortages of labour, 

especially in low- and semi-skilled jobs, in the private sector in general, and especially in the 

construction sector, which could only be filled by recruiting TFWs. Construction jobs were 

perceived as difficult and dirty jobs, requiring physical labour. Furthermore, the negative 

attitudes of Saudi nationals towards manual work created huge labour shortages in the SLM.  

Several employers (structured companies) highlighted their commitment to their clients to 

finish construction projects on time, so they stated clearly that they could not rely on Saudi 

workers even if there were any. They preferred TFWs because they were easier to control 

(i.e. they had fewer rights and expected lower salaries and conditions) under the sponsorship 

system. Expatriate workers were generally easier to exploit and were given less 
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remuneration,
30

 which fundamentally increased profitability. Furthermore, some sponsors 

(unstructured companies) admitted that they recruited TFWs merely to draw stipends, paid 

monthly by TFWs to maintain their legal status in KSA. Such employers stated that they did 

not interfere in the work of their labourers, allowing them to freelance.  

8.13.2. Formal and informal recruitment channels  

8.13.2.1 Flexibility of recruitment and the role of the local recruitment agencies 

The recruitment companies in this qualitative study had to assume responsibility for the 

stable influx of a labour force by recruiting TFWs to match the demand in the SCS. It was 

apparent that the recruitment process usually reflected the type of construction company 

(unstructured or structured) and the type of employer (individual, company or placement 

agency).
31

 Therefore, the researcher asked the employers about the process of recruiting 

TFWs in the SCS in order to identify the general practice of recruitment in the private sector. 

The respondents identified the channels used to recruit foreign workers as follows: 

 Local recruitment agencies in KSA; 

 Contacting recruitment agencies in the sending country; 

 Recruiting through foreign labourers working in the same company; 

 Recruiting through foreign labourers working as brokers in KSA.  

The above channels involve a mix of formal and informal recruitment procedures; however, 

the researcher divided the recruitment of TFWs  into different categories depending on the 

factors associated with the type of construction company and kafeel. 

The employers and labour inspectors confirmed that TFWs recruited by local recruitment 

agencies mostly worked in companies with fixed contracts and a fixed income. They 

recruited TFWs based on their skills and experience and the demand for their labour. 

The study found that the majority of structured companies used formal channels for 

recruitment because the local recruitment agency was responsible for squaring the 

recruitment process with the Saudi authorities. However, it was obvious that the main role of 

                                                 
30

 Aris Ananta and Evi Nurvidya Arifin (eds), International Migration in Southeast Asia (Institute of 

Southeast Asian Studies 2005) 278; see also Cathryn Costello and Mark Freedland (eds), Migrants at Work: 

Immigration and Vulnerability in Labour Law (OUP 2014) 65. 
31

 This study is limited to individual employers. The placement agency usually provides services to all sectors 

(agriculture, factory, construction, domestic workers, etc.) and so it is not included. 
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local recruitment agencies was to link employers with prospective labourers suitable for 

specific jobs in the construction sector.  

Both employers (structured company) and labour inspectors highlighted the responsibility of 

the local recruitment agency regarding TFWs during the probationary period when the 

labourers did not pass the medical check, wished to leave the position, wished to return to 

their home country or lacked the necessary skills or experience in the construction sector. In 

this situation, the employers had the right to compel the recruitment agency to return the 

labourer to his country and provide a replacement or the recruitment agency could forfeit the 

recruitment fees paid by the employer. 

The employers (structured company) reported that the common deceptions carried out by 

recruitment agencies in sending countries caused them to prefer local (Saudi) recruitment 

agencies. Deception on the part of recruitment agencies caused substantial, irredeemable 

losses for Saudi firms, whereas local recruitment firms were trusted and usually supplied the 

demand for workers on time, with little risk of delay.  

In contrast, two employers interviewed in this study (unstructured company) mentioned that 

they recruited TFWs through brokers in KSA as well as through TFWs working in the same 

company. Three employers also mentioned that they contacted brokers who were TFWs 

working in KSA to help them sell work visas to labourers or sub-agents in the sending 

country (see Chapter 1).  

One employer (unstructured company) reported that he had to use one of the local 

recruitment agencies to provide E-Wakala services,
32

 with fees of about SR300 to recruit 

labour. The employer stated that E-Wakala specified the name of the recruitment agency in 

the labour-sending country in order to delegate them to submit the work application to the 

Saudi embassy. 

8.13.2.2. Illegal recruitment practices, ‘visa trading’ and the role of fatwa 

As outlined in Chapter 2, the ILO prevents recruiters from charging TFWs recruitment fees. 

Both ILO standards and Saudi laws mandate that employers pay all TFW recruitment fees 

and costs; however, interviews with TFWs revealed that they were routinely charged 

                                                 
32

 E-Wakala is an electronic visa authorisation system. 



252 

 

recruitment fees by local recruitment agencies in their home countries.
33

 The labour 

inspectors and passport officers stated that Saudi law mandated that employers pay all TFWs’ 

recruitment fees and costs, which were collected from employers prior to issuing the work 

visa subject to the employer meeting general requirements to recruit TFWs. Respondents in 

Riyadh and Makkah were asked about the responsibility of paying recruitment fees, such as 

fees needed to issue work visas, recruitment agency fees in the receiving and sending 

countries and other hidden fees.
34

 The employers (structured company) explained that the 

employer normally got initial approval from the MoL after meeting the minimum 

requirements to recruit TFWs, such as commercial registration, after which they received the 

work visa approval, and the fees of the visa were paid to the Saudi Government, at a cost of 

SR2,000 each.  

In the second phase, employers paid all recruitment fees for recruitment companies in KSA 

because the main reason for recruiting labour was to meet the huge demand for low-skilled 

labour in the SCS and finish construction projects on time. Labourers who received their 

work visas free of charge accepted low monthly wages, and it was considered easy to control 

them through the work permit system. Moreover, the sponsors expressed clearly that they 

were not involved in visa trading, which can cause a lot of trouble for labourers and can lead 

to delaying their work and losing clients.  

In contrast, two employers (unstructured company) stated that they cared about the profit 

aspects, such as maximising the profit made from recruiting TFWs in advance by selling the 

work visa to brokers.
35

 Thus, once the employers issued the work visa letter, there were many 

brokers of foreign workers in KSA ready to buy the work visa because their employer did not 

have a job for them or hold a work contract with clients. An employer (unstructured 

company) explained this situation:  

“The common practice in the labour market is everyone, whether a Saudi employer or 

foreign worker, sells and buys the work visa on the black market. From the 

employer’s perspective, if he gives the visa free (as per the regulations in KSA) to the 

labourer, and the labourer will not work with him ... What is the point of establishing 

the company if there is no money and no profit? ... The government charges me 

                                                 
33

 These findings are confirmed by many similar studies. See Hadi Ghaemi, United Arab Emirates (HRW 

2006). Neha Wadhawan, ‘From Rupees to Dirhams: Labour Migration from Nepal to the GCC Region’ in 

Prakash C Jain and Ginu Zacharia Oommen, South Asian Migration to Gulf Countries (Routledge India 2015). 
34

 There are many fees accrued in the recruitment process between the sending and receiving country.  
35

 For more discussion, see Gwenann S Manseau, The Contractual Solutions for Migrant Labourers: The Case 

of Domestic Workers in the Middle East (Nottingham University Press 2006) 30. 
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SR2,000 to issue the work visa under my sponsorship ... if the labourer runs away ... 

the government will not return my money back again ... Also, the recruitment agency 

and broker and foreign workers, they take the work visa and sell it to someone in their 

country.”  

A few respondents gave the estimated price of a work visa on the black market based on the 

labourer’s nationality, as shown in the following table.
36

 

Nationality 
The price of a work visa on the black 

market (SR) 

Pakistani 10,000 to 13,000  

Bangladeshi 9,000 to 12,000  

Indian 8,000 to 10,000  

Egyptian 5,000 to 7,000  
                Table 8.1: The estimated price of a work visa on the black market based on nationality 

                Source: Data generated through interviews with TFWs and employers in 2014 

 

It was evident from interviews with TFWs and employers that the recruitment procedures and 

corrupt practices by recruitment agencies, brokers and unprincipled employers put TFWs, 

especially low-skilled labourers, in extremely vulnerable positions, including peonage, before 

they even left their home countries, due to exorbitant recruitment fees. 

These illegal recruitment practices by individual employers in the SCS were a common 

concern for the policy stakeholders. Both the labour inspectors and the passport officers 

reported that the current recruitment procedures had many legal and administrative 

shortcomings when the government allowed individual sponsors to recruit directly from the 

labour-sending country in order to avoid official recruitment procedures. They added that 

recruitment agencies in KSA knew that this type of individual employer was involved in visa 

trading and used their services to overcome government requirements for fixed fees, such as 

delegating to the recruitment agency in the labour-sending country.  

The representatives of the Human Rights Commission stated that illegal recruitment practices 

and visa trading were considered the main issues in the SLM that are linked to the individual 
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 The employers conveyed the estimated black market prices of work visas in the construction sector by 

nationality. It was found that the price of visas for Pakistani, Bangladeshi and Indian workers was higher than 

for Egyptian workers, because the Saudi Government excludes Egyptian labourers from the labour quota. 

Thus, if the employer wants to recruit labourers from India, their numbers cannot exceed a certain quota under 

the terms of his kafala, and if the employer wants to recruit more, the MoL advises him to select another 

nationality in order to balance the nationalities in the Saudi labour market. However, the case of Bangladesh is 

quite different, because the Saudi Government banned the temporary recruitment of Bangladeshis, especially 

for individual employers.  
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sponsorship system. The researcher mentioned the statement of former Minister of Labour, 

Adel bin Mohammed Faqih, who claimed that visa trading was considered human trafficking 

(and thus a grave human rights violation), but the representative of the Human Rights 

Commission argued that visa trading was a conventional criminal offence because the 

employer did not follow the regulations for recruiting TFWs; it was not considered human 

trafficking.  

These statements by human rights representatives and the MoL emphasise the ambiguity of 

regulations criminalising illegal recruitment in KSA. Interestingly, fatwas issued by Saudi 

religious scholars have played a role in reducing or mitigating illegal practices conducted by 

employers. Several respondents (labour and passport officials) considered visa trading to be 

prohibited (haraam) in Islam, based on fatwas from many Saudi scholars regarding this 

issue.
37

 The rationale for this position is that visa trading constitutes lying and fraud on the 

part of a sponsor who establishes a fake construction company for the purpose of visa trading, 

and thus it is strictly forbidden in Islam. Additionally, it is a form of generally unethical 

behaviour (zulm, oppression) as employers compel TFWs to find employment by illegal 

means, putting them at risk of deportation and losing their rights to work in KSA, and thus 

undermining their security and that of their dependants in their home countries.
38

  

However, almost all employers from unstructured companies argued that they were 

conducting legitimate business, citing other fatwas from other scholars saying visa trading is 

not haraam but that employers should not take excessive amounts for themselves when they 

sell the work visa. The labourer usually agrees to buy the visa without compulsion, and he 

has the right to accept or reject the offer.  

8.13.3. Contractual agreements under the kafala system 

Respondents were asked to identify relationship challenges arising between the employer and 

TFWs under the kafala system concerning whether the sponsorship system was adequate to 

enhance the contractual relationship for both parties and whether it was possible to protect 

TFWs from being abused by the sponsor. The question focused on the relationship during and 

outside working hours, because the kafala system confers comprehensive financial and legal 
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 See The Permanent Committee for Scholarly Research and Ifta in KSA, ‘Fatwas of the Permanent 

Committee: Fatwa No. 13263, Selling visas’ (Alifta, 2015) <http://www.alifta.net> accessed 3 November 

2015. 
38

 For more discussion about visa trading, see IOM, World Migration 2005 Costs and Benefits of International 

Migration (IOM 2005) 60. 
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responsibility on the employer. As outlined in Chapters 5 and 6, employment contracts under 

the kafala system are based on temporary contractual relationships rather than long-term 

agreements. Despite the SLL being applied equally (at least in theory) to both Saudis and 

TFWs in the private sector, the employer has room to add any terms or conditions to the 

employment contract unless the terms or conditions are directly contrary to the SLL (see 

Chapter 5). 

The general opinion of respondents (structured company) was that the employment contract 

was a standard contract prepared by employers. It listed the duties and responsibilities, the 

type of employment as per the residency card, salary, worksite, working hours and holiday 

conditions. During the interviews, it became apparent that the salary established by 

employers (structured company) depended on the nationality and experience of the TFWs. 

The majority of employers did not include benefits, the possibility of compensation or 

information about dispute resolution if there is a conflict. The majority of employers admitted 

that they used a template employment contract available from the Public Affairs Office 

(actually a private office) or found one on the internet.
39

 As stated, one of the main 

observations during the fieldwork was that the employment contracts violated a number of 

TFWs’ rights, such as their rights to freedom of movement, family reunion or changing job or 

employer, thus making low-skilled TFWs vulnerable to mistreatment. 

However, the general opinion of the employers was that the major problem facing them in 

relation to TFWs was their high expectations of working overseas, especially in KSA. The 

interviewees stated that many TFWs wanted to become rich within a very short time, 

considering KSA as a place where they could make a fortune, despite being recruited on 

temporary contracts to do low-skilled jobs. Thus, it was very common for such workers to 

ask for extra wages for any job that the employer asked them to do in addition to their 

monthly wages, which fuelled mistrust in the employment relationship.  

While labour inspectors, passport officers and legal advisors of the MoI emphasised the 

responsibility of sponsors to adhere to laws and employment regulations, they identified that 

the main issues relating to employment conditions were illegal employment (freelance) and 

lack of legal enforcement of labour laws. Both labour inspectors and passport officers 

reported that TFWs, after recruitment, frequently asked to change their jobs or wanted to 
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 It is worth mentioning that the employment contracts obtained from employers were similar to those 

obtained from the foreign workers in this study.  
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work as freelancers, which confirms the TFW interview findings. The respondents from the 

Human Rights Commission highlighted the issues of working conditions and implementing 

health and safety workplace regulations in the construction sector: 

“We know that there are many work accidents in construction ... some of these issues 

appear also in the newspaper ... we highlight these issues when we visit the Ministry 

of Labour ... but we believe that there are laws available to protect labour ... but there 

is a lack enforcement of these regulations, which leads to an increase the number of 

work-related injuries in construction due to the negligence of the employer and poor 

inspection from the MoL.”  

Another major issue identified by the majority of the respondents (employers, labour 

inspectors, passport officers) was that during the employment contract there was a high 

possibility that the TFWs would run away from the original employer. This could cause 

delays at the worksite and damage the employers’ business, in addition to affecting their 

immediate legal responsibilities. Both types of employers (structured and unstructured 

companies) considered this to be the basis for imposing illegal restrictions on TFWs, such as 

confiscating their passports and restricting their movement.  

As outlined in Chapter 5, the system of official regulations confers a monitoring role (and 

responsibility) regarding TFWs on the sponsor. The surveillance and control of TFWs 

becomes a chief concern of the employer and underpins the employer’s relationship with the 

Saudi Passport Department,
40

 which can impose penalties on the sponsor for ‘negligence’ if 

the labourers violate the law. 

In relation to dispute resolution in the case of a conflict, the respondents from the Labour 

Department stated that the Labour Dispute Settlement Committee under the MoL was 

responsible for dealing with all employment conflicts for both Saudi and foreign workers. 

The respondents shared the opinion that when there was an employment conflict, the Labour 

Department usually tried to solve it amicably before escalating to formal legal proceedings 

(filing a lawsuit with the Labour Dispute Committee). The labour legal advisor stated: 

“The SLL comprises provisions that deal with nonfulfillment ... the law aimed to 

ensure that all employees received their rights as provided on their employment 

contract ... otherwise the penalties will be imposed on the employers ... one of the 

common issues is the non-payment of salary.”  
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 The Saudi Passport Department is also known as Saudi Jawazaat. 
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However, the member of the Human Rights Commission claimed that personnel in the 

Labour Department were unaware of the principles of justice and did not have the skills to 

mediate labour issues. They had a tendency to discourage workers from seeking legal redress 

and access to justice, especially low-skilled labourers:  

“The TFWs, as foreign nationals, do not know how to file a lawsuit against their 

employer ... there is the language barrier, unfamiliarity with the legal system ... being 

scared of the employer and deportation ... as I know there are many issues still 

pending in the Labour Dispute Settlement Committee ... so, if the labourer thinks of 

filing a lawsuit, they are usually unable to stay without work and earning money due 

to the kafala system, which ties them to their original sponsor ... Also they will not be 

able to afford the time required until they settle the dispute.”  

This confirmed the practical reality articulated by TFWs themselves, with the implication that 

the absence of legal aid rendered TFWs defenceless in disputes. It was also noted during the 

interviews with employers that none of them had read the SLL, nor did they have a copy of it 

on their premises, manifesting a lack of awareness and concern about labour rights.  

8.13.4. Implications of the kafala system  

Almost all interviewees in Riyadh and Makkah mentioned that the kafala system linked 

sponsors with prospective TFWs through temporary work visas to match the demands of the 

labour market for low-skilled jobs in the SCS. The respondents from the Passport Department 

stated that under the residency regulations, the sponsorship system was considered a useful 

mechanism to organise the recruitment process and fill the labour shortage in secondary jobs. 

However, the representative of the Human Rights Commission, stated: 

“Although the kafala system gives a chance for those people from different countries 

(especially poor countries) to enter the Saudi labour market legally and secure their 

job in advance before they migrate from their country, the system has a negative role 

due to the abuse of this kafala system by the individual employer. The kafala system 

in its current form must change as it has affected the reputation of KSA. Furthermore, 

the power of the kafeel granted by the kafala system is responsible for fuelling wide 

discrimination and exploitation, preventing workers from exercising their rights in the 

country.” 

This statement was supported by the members of the Human Rights Commission, who 

considered the system antiquated and damaging to the international reputation of KSA. It was 

generally considered to impose a form of indentured servitude on TFWs, as well as being a 

legal liability for sponsors that was used to justify oppressive controls on TFWs. In contrast, 
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the general opinion of the employers was that the sponsor laid out significant investment in 

procuring TFWs, and thus the kafala system protected their investment.  

Although some respondents complained about the system, it was apparent that the growing 

awareness of the possibility of abolishing the kafala system was profoundly unsettling for 

most. Several employers, passport officers and labour inspectors were concerned about the 

potential integration of TFWs into Saudi society, and interviewees generally stressed the 

importance of maintaining ethnic homogeneity within Saudi society. Passport officers in 

Riyadh stated that “even though TFWs in KSA are Muslim, there are many differences in 

terms of language, culture and ethnic homogeneity”. There was implicit concern that 

potential long-term naturalisation of TFWs would introduce competition for resources (see 

Chapter 5). Those who supported maintaining the kafala system insisted that it granted 

labourers rights and provided adequate protection during their employment contract, while 

other participants stated that the individual sponsorship system should be reformed as it was 

unjust to TFWs and damaging to the reputation of KSA.  

8.13.5. The negative role of individual sponsors 

During the course of the interview with the policy stakeholders, one of the sub-themes that 

emerged was the negative role played by individual sponsors engaged in illegal recruitment 

practices, particularly visa trading, frequently reported by passport and labour officials.
41

 The 

general opinion of all the policy stakeholders regarding the negative role of individual 

sponsors was based on the following contextual factors: 

 The demand for low-skilled labourers had encouraged many young and unemployed 

Saudi nationals to establish fake construction companies as a lucrative source of 

income.
42

 

 The systems for issuing work visas and recruiting TFWs were not difficult, and 

usually took less than one month.  

 There were fewer requirements from brokers when they bought visas because the low-

skilled work visa is easy for brokers to sell. 

 Young and unemployed Saudi nationals chose the construction sector because the 

number of work visas issued was high compared to other sectors (usually five work 

visas on the first request); for the second instance of recruitment the number issued 
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 See Chapter 5 for more discussion regarding these illegal employment practices in the SLM.  
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was based on the evidence provided by employers showing the number of foreign 

labourers needed.  

From the interviews with the senior labour inspector, it appeared that the process of 

recruitment in KSA was subject to the illegal practice of buying residential blueprints on the 

black market and submitting them with a fake work contract to show the need to recruit more 

TFWs to meet the demands of business. Once the individual sponsor submitted the 

recruitment applications to the MoL, the Ministry reviewed the applications and issued the 

visas based on the residential blueprints and work contracts. The MoL required the blueprints 

as a condition of recruiting TFWs for the second instance of recruitment to make sure that 

individual sponsors had official contracts with clients. This study revealed that many 

sponsors, especially in unstructured companies, used the black market to provide evidence of 

the need to recruit more TFWs. 

8.13.6. Issues related to managing the admission of TFWs  

The participant from the Legal Affairs Department of the MoI explained, in detail, the legal 

framework of admission of TFWs in KSA, arguing that despite the common assumption to 

the contrary, policies for TFWs were not wholly encompassed by the sponsorship system, 

and labour market demand and the national economic situation could cause a change in 

policy. However, a disconnect between the policies of the various ministries, which have  

overlapping jurisdictions (particularly the MoL and MoI), was identified as problematic, 

particularly pertaining to the private sector. The Legal Affairs officer of the MoI explained: 

“The current system links the kafala system with employment contracts, which in my 

opinion is a major issue ... the Saudi passport must not link the employment contract 

[work permit, issued by the MoL] when they renew the residency permit [iqama 

issued by the MoI] ... the Saudi passport should give the labourer enough time – three 

to six months after losing his job with his original sponsor – to find another sponsor 

without affecting their legal status in the country.” 

These suggestions could reduce illegal practices in the construction sector, such as illegal 

employment of freelance and runaway labourers, while protecting TFWs from abuse by their 

employers and facilitating TFWs’ access to some of their existing rights, such as access to 

medical services.  

The interviewees from the Labour and Passport Departments discussed the challenges of and 

administrative limitations to managing flows of TFWs, such as lack of experience of 
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government staff in determining the need for TFWs to distinguish between well-established 

companies and fake companies as a result of corruption and nepotism (wasta).  

One participant working as a recruitment manager in the Labour Department highlighted the 

limitations that negatively affected the management of the flow of TFWs to KSA, stating: 

“These limitations relate to government agencies in the MoL and the MoI that grant 

the individual sponsor the rights to recruit TFWs, instead of a local recruitment 

agency. Furthermore, there is an insufficient capacity in government agencies to 

provide support to the local placement agencies in order to assist the sponsor in the 

placement process.”  

In addition, according to the same respondent, the key institutional limitation identified on 

the labour-sending counties’ side was as described in this excerpt:  

“The inability of recruitment agencies to match the skills of labourers with the needs 

of employers, especially those skills related to skilled labours which may create a 

conflict between the labourers and sponsors after their arrival in KSA. Sometimes this 

has even led to putting the life of labourers at risk by using a fake certificate for 

vocational training, to prove that they are capable of doing a job such as an 

electrician’s job.”  

The respondent from the Human Rights Commission pointed out that the sponsorship system 

and other employment regulations were considered impediments to curbing illegal practices, 

such as visa trading, which had eventually led to the failure of the current admission system 

for TFWs (as presented in Chapters 4 and 5). 

The labour inspector mentioned that there were administrative challenges in the MoL, such as 

a shortage of staff, especially labour inspectors, compared to the number of TFWs in KSA 

(10 million), which made it difficult to ensure that employers and labourers were complying 

with labour regulations (see Chapters 4 and 5). 

8.13.7. Policies and regulations affecting the rights and legal status of TFWs  

Respondents were asked to identify possible challenges arising from the SLL or other 

policies or regulations that may affect the employment relationships between sponsors and 

TFWs. The most significant impediment cited by respondents was the nitaqat system. A high 

proportion of employers (structured and unstructured companies) in Riyadh and Makkah 

reported the drawbacks of the nitaqat system and the new levy system for work permits 

granted by the MoL. The general opinion of the sponsors was that the nitaqat and levy 
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systems often caused instability in business operations and income, creating irregularity in 

the employment and residency status of TFWs. The SCS is very labour-intensive, and thus 

the nitaqat quotas are unfeasible as Saudis cannot conceivably perform construction roles. 

Failure to meet these quotas results in being blacklisted, and TFWs become illegal by default 

when their iqama expires. The difficult situation of employers was explained by a participant:  

“This system [nitaqat] puts the sponsor between two decisions or the sponsor will 

lose his business in the construction sector ... one is to hire the Saudi worker who has 

no experience and pay a high salary ... also, they are not interested in the construction 

sector ... The second decision is to keep the TFWs working without legal documents 

and take a risk and pay any fines received from the Saudi passport department 

[jawazaat] for allowing the TFWs to work with expired documents ... That’s why 

many employers prefer to keep the labourers’ passports with them to ensure that the 

labourer does not change his sponsor ... because of these regulations such as the 

nitaqat system, the MoL usually do not take into account the negative impacts on the 

labour market.”  

The representatives of the Human Rights Commission reported that the issues relating to 

TFWs were not caused by the nitaqat system per se, but by its effect on the construction 

sector. The nitaqat does not consider socio-cultural factors and perceptions of low-skilled or 

menial jobs that preclude the employment of Saudis, rendering the punishments of 

construction firms ineffectual and causing employers to use draconian methods to control 

TFWs.  

Conversely, the labour inspector argued that nitaqat had a positive effect on the SLL, causing 

the number of fake companies (unstructured) to decrease and helping the MoL differentiate 

between real and fake businesses when granting licenses. Both the MoI legal advisor and the 

passport officer agreed that the current regulations in the SLM had affected the rights of 

TFWs. They highlighted that the legal status of TFWs under non-compliant sponsors became 

illegal through no fault of their own, and therefore they had to work without legal 

documentation, putting themselves at risk of deportation or exploitation by unprincipled 

contractors who were willing to hire them illegally. 

Conclusion  

Data presented in individual interviews in this chapter provides a deep insight into the current 

situation of low-skilled TFWs in the SCS. The rich data generated from the fieldwork (from 

various key players) affirms that the research method applied in this study is appropriate. 
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Some information gained during the course of the interviews is of particular importance in 

highlighting the vulnerability of TFWs to occupational conditions and risks, poor health care 

and social security, and a lack of effective legal protection or remedy.  

There is complexity in the recruitment regulations applied by KSA and labour-sending 

countries. Social network theory is used to analyse the role of the social network (friends, 

brokers and sub-agents) in securing jobs in advance in KSA while workers are still in their 

home country. This theory helps identify, from the interviews with respondents, the impact of 

the migratory process on the rights of TFWs after their arrival in KSA. Gardner highlights 

that TFWs are attracted to work in KSA and other GCC states for many reasons, including 

good earnings, but they regularly receive misleading information and are subject to 

recruitment deception regarding work location and wages by key players in the home 

country, such as sub-agents and labour brokers.
43

 

It is often argued that the general contribution of the TFWs to developing the economy of 

KSA should give them a loud voice in terms of protecting and promoting their rights and 

freedom.
44

 This study reveals that the issues of the TFWs in the SCS have various aspects, 

such as recruitment deception, the kafala system, restrictive labour, iqama regulations, poor 

enforcement of health and safety regulations and the workers’ socio-economic backgrounds.  

For this reason, this study applies dual labour market theory to analyse the structure of the 

SLM and provide reasons why the SLM needs to recruit low-skilled TFWs in the SCS. As 

discussed in Chapter 1, this theory provides an explanation of the type and nature of jobs in 

the SLM filled by low-skilled TFWs. Such jobs are frequently associated with unequal 

opportunities and treatment, which is institutionalised in stricter residency laws and labour 

policies. There are several studies which indicate the relation between temporary employment 

in low-skilled jobs and human rights exploitation.
45

 For example, HRW contends that low-

skilled TFWs who are often employed in construction sectors face potential human rights 

violations, including dangerous and potentially fatal working conditions, unpaid salaries, and 
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long working hours and unhygienic housing, which lead to serious health and safety 

problems.
46

 

The findings of this study reflect TFWs’ feelings that they are objects of exploitation and 

abuse at their workplace at the hands of their employers and contractors. The study finds that 

TFWs (unauthorised labour) are reluctant to report malpractice, as they feel that doing so 

would make them vulnerable to punitive action or deportation. The perceptions of TFWs 

(authorised labour) working with their original employer show no significant differences, 

particularly with regard to the disrespect they receive from the passport officers and official 

inspectors who visit their workplaces. Rahman contends that many TFWs are able to secure 

work in KSA and other GCC states due to the high demand for labour
47

 however, the 

employment is not free from abuse, ill-treatment or deception. 

The data indicates that the poor treatment of the TFWs is rooted in their legal status and 

position in the SCS as cheap and flexible low-skilled labour. In the same vein, McGeehan 

highlights the issue of poor treatment of the TFWs from a class perspective, arguing that the 

employment of low-skilled TFWs has created a servant class.
48

 He states that this kind of 

treatment of TFWs is similar to slavery.
49

 An analysis of the various experiences of TFWs 

reveals ill-treatment occurring even though legal protection exists. This malpractice leads to 

prevention of the mobility of labour and protection of TFWs and their families in the 

country.
50

 

Furthermore, the findings of the fieldwork show that residency regulations are often changed 

by the government depending on labour market demands. Their lack of knowledge of the 

Saudi legal system and the language barrier are major problems for TFWs in the SCS. 

Vlieger argues that due to the absence of legal aid there is a lack of adequate information on 

                                                 
46

 HRW, ‘Gulf Countries: Bid to Protect Migrant Workers’ (HRW, 2016) 

<https://www.hrw.org/news/2015/12/22/gulf-countries-bid-protect-migrant-workers> accessed 2 November 

2016.  
47

 Md Mizanur Rahman, ‘Migrant Indebtedness: Bangladeshis in the GCC Countries’ (2013) 53(6) 

International Migration 205, 209.  
48

 Nicholas McGeehan, ‘The Gulf’s Servant Class’ in Will Kymlicka and Eva Pfostl (eds), Multiculturalism 

and Minority Rights in the Arab World (OUP 2014) 174-180. 
49

 ibid.  
50

 Andrzej Kapiszewski, ‘Arab Labor Migration to the GCC States’ in IOM (ed), Arab Migration in a 

Globalized World (IOM 2004) 115. See also AI, ‘India: Exploited Dreams: Dispatches from Indian Migrant 

Workers in KSA’ (Amnesty, 2014) <https://www.amnesty.org/en/documents/ASA20/025/2014/en/> accessed 

17 May 2016; Anh Nga Longva, ‘Keeping Migrant Workers in Check: The Kafala System in the Gulf’ 

(Middle East Research and Information Report 211, 1999)20-22. 



264 

 

the rules, policies and regulations in the SLM that could provide legal assistance to TFWs.
51

 

As a result, this study finds that the main source of information about employment conditions 

is family members or friends already working in KSA. This social network of informal 

support plays a vital role in employment, including mediating employment issues with 

sponsors, searching for new employers and seeking legal advice. 

It is apparent that the TFWs of various nationalities, working in various roles for various 

construction companies, all share common problems related to the regulations regarding 

residence and employment in KSA. The study confirms that restrictive labour regulations and 

the kafala system create inequalities which lead to increased abuse, mistreatment, 

discrimination and forced labour of low-skilled TFWs. 

The findings of this study explain how the current recruitment procedure in light of the 

individual sponsorship system is misused by individual employers in the SCS. Most policy 

stakeholders confirm that the individual employer is responsible for most of the exploitation 

and illegal recruitment practices, such as visa trading. Sönmez et al. highlight that all TFWs, 

regardless of their nationality, secure their employment with local sponsors who can misuse 

the kafala system. Several human rights challenges result, such as the ban on TFWs changing 

jobs, limits on their movement, unpaid wages and other types of exploitation, such as 

physical and verbal harassment.
52

 

Despite these challenges, Abrar argues that the demand for TFWs in the GCC states is 

unlikely to change in the near future, especially in the construction sector.
53

 This is evident 

from the general view of most employers and labour inspectors, who believe that the shortage 

of labour in the SCS will continue, especially low-skilled labour, even though the general 

policies state that TFWs are recruited on a short-term basis to meet labour market needs in 

the construction sector.  

Both the Passport and the Labour Department indicate several issues related to managing the 

admission of TFWs, such as corruption, nepotism (wasta), lack of experience of government 

staff and shortage of staff, especially labour inspectors. The view of the Human Rights 
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Commission is that the current kafala system is to blame for the failure of the current 

admission system, the lack of access to justice for breach of contract, mistreatment, exile and 

other grievances. Devadason and Meng argue that there are failures in the existing migration 

policies because they have been established for the ad hoc management of migration, there is 

no human rights protection mechanism and ineffective labour inspection.
 54

  

These issues clarify why the SLL and other regulations lack enforcement and do not 

effectively protect the basic rights of TFWs in the workplace. Sönmez et al. argue that the 

culture of human rights in society is still weak, and hence the abuse of TFWs and exploitation 

of their rights will remain.
55

 This explains why most GCC states, including KSA, do not 

adopt the international human rights conventions related to migrant workers.
56

 

This study finds that labour market policies and regulations do not take into account the 

socio-cultural factors surrounding low-skilled or menial jobs that preclude the employment of 

Saudis, rendering the punishment of construction firms not meeting the nitaqat requirement 

ineffectual and causing employers to use tough methods to control TFWs. This is evident 

from the negative experiences of TFWs in the SCS regarding labour market policies and 

regulations such as the nitaqat and levy systems. The study finds that these policies create 

irregularity in the employment and residency statuses of TFWs and affect their rights as 

workers.  

HRW states that access to judicial remedies in the country is limited in the case of 

employment conflicts between TFWs and employers and that there are no clear indications of 

employers being sued for their violations of employment law.
57

 Finally, this study reveals 

that Saudi Government agencies and TFWs’ embassies or consulates in KSA do not function 

as major sources of support for labourers’ rights when there is a dispute.  
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Conclusions, Summary of Findings and Recommendations  

This thesis has addressed the issues and challenges faced by low-skilled TFWs involved in 

international labour migration. In particular, the research examined the protection of TFWs in 

the SLM with special reference to the construction sector. Using migration theories, the RBA 

and Islamic perspectives on labour rights, this study questioned the efficacy of Saudi 

domestic law in providing protection to low-skilled TFWs in the SCS. To address this 

question, the study examined admission policies, recruitment and employment law, working 

conditions, occupational safety and access to the justice system.  The thesis has exposed three 

main issues encountered by all TFWs, particularly low-skilled workers in the SCS. Firstly, 

the residency regulations and employment laws related to recruiting TFWs are uncertain, 

fragmented and subject to government discretion.  Secondly, the lack of coordination 

between the supervisory institutions and their general policies’ focus on taking restrictive 

measures to control foreign labour recruitment, instead of upholding TFW rights. This is 

evident from the current Saudi Government’s strategy of nationalising jobs in the secondary 

labour market to reduce the number of unemployed Saudi citizens. Therefore, the rights of 

TFWs in general, and low-skilled workers in particular, are not a priority for these 

institutions.  Thirdly, due to their legal status as temporary workers, TFWs still do not have 

specific legal protection, even though Saudi authorities emphasise that the SLL protects the 

employment rights of both national and foreign workers. This research has shown that Saudi 

employment law fails to recognise the special situation of low-skilled TFWs and their 

families as a vulnerable group. Thus, the general legal framework is insufficient to protect 

their rights during employment in the country. Similarly, the restrictive regulation of the 

kafala system that governs the legal status of foreign nationals does not comply with 

international labour standards.  
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The theoretical framework presented in Chapter 1 analysed the various experiences of TFWs 

in KSA. The decisions of TFWs to move to KSA for work are often linked to economic and 

social and sometimes religious factors.  

This study emphasised that dual labour market theory and social network theory play a 

significant role in providing a better understanding of labour recruitment, especially for low-

skilled workers, and in assessing the current employment situation of those workers in the 

SCS.  

Dual labour market theory explains the segmentation of the SLM in the primary (state) and 

secondary (private) sectors; the employment of TFWs in the latter is frequently linked to 

issues of human rights and frequently associated with unequal opportunities and treatment, 

which is institutionalised in stricter residency laws and labour policies. Social network theory 

explores the role of the social network in securing jobs in KSA through formal or informal 

recruitment procedures. Therefore, applying this theory has been useful to the study in order 

to identify the impact of the migratory process on the rights of TFWs before and after labour 

deployment.  For empirical purposes, these theories have been used to clarify the TFWs’ 

perceptions of their current recruitment practices and employment situation in the SCS. The 

thesis argued that these issues are rooted in the labour policies, recruitment procedures (in 

both the sending and the receiving countries) and temporary nature of employment 

agreements, which create an environment of exploitation and abuse during the pre-

deployment and post-deployment phases. 

The study used the RBA as a framework for the recognition of temporary foreign workers’ 

rights as supported by human rights standards, the main objective being to analyse the 

principles of accountability and the rule of law, participation and empowerment, non-

discrimination and human dignity in order to understand the extent to which the rights-

bearers (the Saudi authorities, in this case) protect, promote and fulfil the rights of TFWs (the 

rights-holders) during their employment in the country. As a result, applying the RBA 

emphasised the significance of the RBA to labour migration as a tool to evaluate Saudi 

domestic law and policies that affect TFW rights in the SLM in general and the construction 

sector in particular.
1
 Thus, this study revealed that the temporary immigration status, the 
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SLM structure ‘in the context of labour market segmentation’, nitaqat, the new levy system 

and the kafala system have all established structural barriers which lead to the violation of the 

rights of TFWs and their families in KSA. Furthermore, as Saudi Arabia’s constitution states 

that all laws have to be in accordance with the Qur’an and the Sunnah, Islamic perspectives 

on labour rights have been used to analyse the rights of TFWs in KSA.   Sharia makes the 

state both legally and morally accountable for safeguarding the people and ensuring their 

social and economic well-being. Therefore, this thesis has emphasised that KSA has an 

obligation to safeguard human rights as per the Sharia and its Basic Law. 

Chapter 2 examined in detail the international legal standards relevant to the protection of 

migrant workers. These international standards attempt to guarantee that labour migration 

occurs in humane conditions by imposing an obligation on states to respect and promote 

human rights and treat all labour migrants living under their jurisdiction with dignity. 

Through comprehensive analysis of the international legal standards, the chapter argued that 

the labour-receiving countries, such as KSA, have sovereign rights to formulate policies to 

regulate the admission of foreign nationals, including TFWs. However, they are obliged to 

adhere, as members of the international community, to extensive labour protection standards 

stipulated in international legal instruments even if they are not signatories of these 

conventions. The ICMW and ILO Conventions No. 97 and No. 143 are significant for this 

study. The ICMW deals specifically with migrant workers and their families and extends its 

protection to cover irregular migrants. It is argued that these international legal conventions 

related to labour migration could establish a legal foundation for guidelines that inspire 

policy-makers in KSA to develop and enhance national regulations and reform policies to 

meet international requirements. 

The discussion in this chapter also addressed the development of the human rights instrument 

at the regional level. There are various Islamic instruments (such as the UIDHR, the CDHRI 

and the ACHR) that have made promising efforts towards endorsing and promoting human 

rights principles.  However, these Islamic instruments are limited, particularly compared to 

international instruments. These instruments are, with the exception of the ACHR, 

declarations; they do not have binding authority on the signatory states. 

Nevertheless, this thesis has highlighted some promising developments in the Arab region 

related to labour migration, even though they are mostly still at an early stage of 

development. The 2006 Arab Declaration on International Migration is acknowledged to 
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benefit labour migration for both states of origin and states of destination, whether workers 

are moving to, among, or out of the Arab region states. The declaration also emphasises the 

significance of easing labour movement between Arab states, and has the aim of enhancing 

competitiveness and achieving regional integration.
2
 Even though the declaration calls for all 

labour-receiving states to improve “human rights and fundamental freedoms of all 

immigrants”,
3
 the provisions remain non-binding documents and so do not impose any legal 

obligations on the states. In practice, most countries in the Arab region, especially the GCC, 

still impose restrictive labour migration policies and consider labour migration to be a 

national threat. Thus, limiting the number of foreign nationals in the country is becoming a 

national strategy.
4
  

Unfortunately, many states have not ratified or implemented the ILO or UN conventions 

related to migrant workers. Hence, this study expected many TFWs, especially low-skilled 

workers, to continue to face various forms of exploitation and human rights violations, which 

are supported by restrictive immigration laws and policies. KSA is a primary example of this 

practice, even though it is a major labour-receiving country. Chapter 3 examined the 

domestic application of international human rights conventions in KSA. KSA has not ratified 

any of the conventions related to migrant workers. Thus, the Saudi Government is not legally 

bound to implement the principles laid out in these conventions. As discussed in this study, in 

KSA, where the Sharia is considered the main source of legislation in accordance with 

Article 1 of the Saudi Basic Law, a question is raised regarding the domestic application of 

international human rights conventions. The discussion in Chapter 3 showed that KSA is 

incapable of expressing a coherent position on the relationship of its domestic law to 

international human rights law. Even though Sharia fully accepts the dignity of work, fairness 

and justice for workers as Islamic concepts, this study has argued that some countries 

(including KSA) use Sharia as a reason for non-fulfilment of international protection 

standards, usually without providing any convincing argument.
5
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As discussed, KSA has ratified a few ILO and UN conventions which may help to advance 

TFW protection in the country. It is often said that general human rights and labour rights can 

be extended to all marginalised groups in society, regardless of migration status and 

nationality. Thus, KSA has a moral obligation, as a member of these international 

organisations, to respect and promote human rights and labour rights.  

Chapter 4 provided a brief overview and definition of TFWs, noting that the role and 

objective of temporary employment is different from that of any migration programme (e.g. 

guest programme) established in developed Western countries. The discussion in this chapter 

therefore centred on understanding the institutional structure for managing TFWs and the 

overlapping jurisdictions and policies for administering the employment of foreign nationals 

in the country. The aim of the discussion in this chapter was to determine whether the 

economic interests of the Saudi Government and employers, in the context of a segmented 

labour market, can be matched with international human rights law to protect and uphold the 

rights of TFWs. It was observed that the critique of the employment of foreign workers on a 

temporary basis results from KSA’s treatment of people as cheap, flexible and easy to exploit 

labour. Therefore, this chapter revealed that low-skilled TFWs face both legal and 

administrative challenges to getting equal treatment. 

Efficient institutional and regulatory frameworks are crucial for dealing with TFW issues. 

Therefore, Chapter 5 provided a general insight into the framework governing the legal status 

of TFWs, with special reference to the construction sector. This chapter was divided into two 

sections that examined the existing policies, regulations and institutional frameworks 

responsible for TFWs, namely the MoL and the MoI. The first section dealt with two main 

issues, labour laws and other labour market regulations, and the general conditions of work in 

the SCS. The section examined the legal provisions and practices regarding recruitment 

procedures, processes for gaining work permits, occupational mobility, the ability to change 

employer and the admission of family members. The discussion addressed issues related to 

health and safety conditions in the workplace and the dangers of the construction sector. In 

theory, as stated above, the SLL sets out the workplace rights of TFWs; however, this study 

has shown that, through restrictive measures and policies, and the particularly vulnerable 

situation of TFWs, TFW rights are not always considered by policy-makers. This thesis has 

argued that the SLL and residency policies act in favour of national workers. This is obvious 
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from the last amendment, which still has ineffective mechanisms to enforce its laws and 

regulations.  

This study has shown that because of the segmented labour market, Saudi laws and 

regulations discriminate against TFWs and pay less attention to their interests; the laws are 

made to some extent in favour of employers and, latterly, in support of indigenous workers. 

This is obvious from the last amendment to the SLL (2015), which means that all updated 

laws focus on increasing the number of Saudi workers in the private sector.  

This study has argued that, given the large number of TFWs in the private sector, the 

hazardous working conditions in construction result in the sector having the highest number 

of injuries and fatalities in the workplace. It is not surprising that the majority of victims are 

low-skilled TFWs. Thus, this study has demonstrated that the enforcement mechanisms of the 

updated SLL (e.g. related to Inspection in the Workplace Article 196) has again failed to 

implement regulation, or at least establish proper remedies.
6
  

The second section discussed residency regulations and provided a general overview of the 

kafala system.  While there is no comprehensive migration policy, iqama regulations exist as 

a set of laws referring to the status of TFWs and their rights in the country. With the support 

of empirical data, in Chapter 8 it was recognised that most abuses are committed by 

individual sponsors due to the kafala system; the government is responsible for the extensive 

and systematic abuse faced by TFWs, particularly in terms of residency policies and basic 

human rights.  A similar study conducted by Pande has pointed out the lack of understanding 

of employment contracts and legal dependency under the kafala system that puts many low-

skilled TFWs at the mercy of their employers.
7
  

This study has revealed that TFW issues are inadequately addressed by various authorities 

which have overlapping roles and are sometimes contradictory. All parties concerned in the 

Saudi Government recognise the significance of reducing the country’s dependence on TFWs 

to avoid undesirable consequences in the future. By reviewing these policies and regulations, 

this study has exposed the recent restrictive employment policies applied by the government 

to the recruitment of TFWs, such as nitaqat quotas and imposing extra fees on renewing work 

permits, which have a negative impact on the rights of TFWs. The findings of this study have 
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shown, for instance, that the nitaqat system has a generally negative impact on TFW rights, 

as it bans employers from renewing residency and work permits, putting TFWs in an illegal 

situation in the country and in increasing conflict with their employers. Regarding work 

conditions, the major observations of the fieldwork concern the terms and conditions of 

employment of TFWs, which depend on their legal status (authorised or unauthorised) and 

the type of employer (structured or unstructured company) they have. Thus, while authorised 

TFWs enjoy, to some extent, minimum employment rights, unauthorised TFWs are often 

exposed to poor working conditions because they violate their employment and residence 

status by working for themselves as freelancers. 

This chapter argued that labour migration policies and practices within the kafala system go 

against the general principles of human rights. This has been confirmed by official and 

unofficial Saudi bodies that attempt to improve the plight of TFWs under the sponsorship 

system. However, this study has argued that all the initiatives of the MoL and the NSHR to 

abolish the kafala system have not made any progress in terms of actual implementation. This 

has led the study to the assumption that the key deficiency of these proposed solutions is the 

absence of collaboration between the authorities in KSA, which shows that these suggestions 

are not difficult to implement, but rather that they are thrown together on an ad hoc basis to 

appease international condemnation.  

In this regard, the fieldwork findings have indicated two issues faced by all TFWs, 

particularly low-skilled workers in the SCS. Firstly, there is an absence of legal rights and 

protections regarding labour relations, e.g. freedom of association and collective bargaining, 

which are crucial for TFWs to express their needs and protect their rights, specifically 

through trade unions and labour organisations, employment and health and safety regulations 

and access to legal remedy. Secondly, even if some of their rights under Saudi legislation 

relating to the aforementioned are available to them, low-skilled TFWs often lack the 

capability to access them. Thus, TFWs are placed in a disadvantageous position, increasing 

their vulnerability to abuse and exploitation in the SCS. The research identifies four key 

obstacles that are preventing the Saudi Government from endorsing the rights of low-skilled 

TFWs, which are political, security-related, social and economic.  

The discussions in Chapters 4 and 5 stressed the fact that existing Saudi employment laws 

severely minimise the employment rights and privileges of TFWs, while residency 

regulations further complicate the vulnerability of TFWs and make employment rights hard 
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to implement. This can be seen when TFWs breach the residency rules; the residency 

regulations usually take priority, which signifies that TFWs are deprived of protection under 

the SLL. 

Chapter 6 provided an extensive analysis of the Saudi legal system. It addressed the research 

question regarding the way in which the Saudi legal system could be effectively applied to 

protect TFWs in the SLM. The information given concerning the Saudi legal system (Basic 

Law, the executive, legislative and judicial authorities) identified the extraordinary influence 

of Sharia in the system. It explained specific issues connected with the Saudi judicial system, 

such as the absence of a labour court in the current judicial structure, and the negative 

(traditionalist) approach to the enacted law, such as the SLL and other rules and regulations 

related to the settlement of labour disputes. The chapter also discussed the labour committees, 

which have quasi-judicial functions, and identified several important legal deficiencies of 

these committees that could have an impact on the settlement of labour disputes.  

One of the main legal deficiencies highlighted in this study was the lack of independence of 

the judiciary. The thesis argued that while the regulations applying to litigation before the 

committees for the settlement of labour disputes are issued by the executive authority (MoL), 

these are not recognised by Basic Law as a part of judicial authority. Furthermore, these 

regulations for litigation before the committees essentially violate the Judiciary Statute 

concerning the independence of the judiciary, as stated in Saudi Basic Law Article 46.
8
  

Many violations are interrelated with employment contract and iqama regulations in such a 

way that the existing legal structure fails to address TFW issues sufficiently. It could be said 

that any employment conflict between an employer and a TFW is expected to affect their 

legal status in light of the current kafala system.  The SHRC has criticised the process of the 

Labour Dispute Commission regarding resolving labour disputes, which constitutes a 

violation of human rights in KSA. The SHRC has submitted a case to the Labour Dispute 

Commission which highlights key issues, including the delaying of lawsuits for long periods 

(up to 3 years), the banning of TFWs from working with other employers and the non-

appearance of employers before the Labour Dispute Committee. The SHRC has also 

identified the overlapping jurisdiction between the Passport Department and the Labour 

                                                 
8
 Basic Law of Governance, Royal Order No. A/91 27 (1 March 1992) art 46: ‘‘The Judiciary is an independent 

authority. The decisions of judges shall not be subject to any authority other than the authority of the Islamic 

Sharia.’’ 
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Department in cases of a conflict between TFWs and employers (such as runaway huroob 

workers’ cases). The SHRC has also identified the limited jurisdiction of the Labour Dispute 

Commission in labour cases relating to the confiscating of labour passports, runaway huroob 

workers’ cases, and the transfer of the kafala.  Generally, it is evident from the above 

discussion that labour dispute mechanisms remain vague in both law and practice. However, 

these commissions play key roles in adjudication and solving disputes related to employment 

agreements. 

Chapter 7 discussed using grounded theory methodology for conducting empirical data 

collection. The semi-structured interviewing technique was used to collect data in the field. 

Conducting individual interviews with participants (policy stakeholders, individual sponsors 

and low-skilled TFWs) was significant to this study as it provided a chance to get to know the 

views of insiders concerning the present condition within the SCS.  

This thesis adopted grounded theory as a methodological tool for inductively developing 

data-driven theory. This methodology was considered useful as it enabled the approach to be 

flexible and open to the discovery of previously unconsidered themes and ideas.
9
 Thus, the 

field research was a vital source of data that identified the roots of TFW problems. 

Consequently, the theories that emerged from the data confirmed that the main issues of low-

skilled TFWs in the SLM generally and in the construction sector in particular are not just a 

result of exploitation in the sponsor–TFW relationship, but rather are a result of the Saudi 

Government limiting the ability of such workers to exercise their rights in the country 

through the adoption of unfavourable policies and restrictive legislation. 

The empirical data presented in Chapter 8 clearly suggests that the issues of TFWs are rooted 

in the labour policies, recruitment procedures (in both the sending and the receiving 

countries) and temporary nature of employment agreements, which create an environment of 

exploitation and abuse during the pre-deployment and post-deployment phases. 

Furthermore, the current labour admission practices and the structure of the regulatory 

framework, including the kafala system, are insufficient to protect the human rights of TFWs 

and their families. This is evident from the overlapping policies and lack of adherence to laws 

                                                 
9
 Emily Namey and others, ‘Data Reduction Techniques for Large Qualitative Data Sets’ in Greg Guest and 

Kathleen M MacQueen, Handbook For Team-Based Qualitative Research (Altamira 2008) 139. 
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and regulations in the SLM which fuel the employment conflict between employers and 

TFWs. This study has supported the argument that the sponsorship system and other 

restrictive labour regulations are an impediment to accessing justice for breach of contract, 

exploitation, deportation and other grievances. The study identified a number of impediments 

to accessing justice related to an employment conflict, including a lack of knowledge of the 

Saudi legal system and complaints procedure, a lack of documentation (e.g. a copy of the 

contract), a lack of free legal assistance and all these factors’ impacts on TWFs’ legal status 

in light of the kafala system. Even though some measures have been taken by the MoL to 

help TFWs, such as launching its website, ‘labour education’, to help workers know and 

understand their rights, this study finds that the inability to communicate in Arabic with 

Saudi official authorities and the absence of legal aid further exacerbate the problem.   

This study has also confirmed that TFWs, especially low-skilled labour, face both legal and 

administrative challenges to getting equal treatment, and there is a need to balance conflicts 

of interest, particularly the interests of foreign labourers, employers and local workers.
10

 

Therefore, one may conclude that the legal provisions in international human rights 

conventions or in national law appear to be inadequate due to the intrinsic bias of Saudi law 

and problematic enforcement in the complex socio-political and economic conditions of 

Saudi Arabia. 

Recommendations 

The findings and conclusions derived from this study indicate the need for extensive 

amendment to the employment law in KSA to bring it into compliance with international 

labour standards. This study concludes by suggesting legal and administrative strategies as a 

way forward to providing an effective protection mechanism for TFWs working in the SLM 

in general and the SCS in particular.  

Liberalisation and reform of the legal system governing the status of TFWs 

The current SLM situation indicates that due to the labour shortage there will be a continuous 

need for both skilled and low-skilled workers in the construction sector. Therefore, it is 

recommended that the restrictive policies and measures relating to the employment of TFWs 

be amended and substituted with a more flexible employment admission regulatory 

                                                 
10

 See Rupa Chanda and Sasidaran Gopalan, ‘Managing Migration In Asia: The Role Of Interstate 

Cooperation’ in Randall Hansen and others (eds), Migration, Nation States, and International Cooperation  

(Routledge, 2012) 182-183. 



276 

 

framework. This would be in accordance with the resolution adopted in June 2004 by the 

International Labour Conference, which called for increased opportunities for regular worker 

migration based on labour market requirements and the sovereign rights of all countries to 

regulate their own migration rules.
11

  

From the above discussion, it is evident that the current restrictive measures and policies 

concerning the employment of TFWs in light of the kafala system are being increasingly 

questioned by national and international organisations. These policies have increased illegal 

employment of semi- and low-skilled workers in the SCS, where they are abused and 

exposed to exploitation and mistreatment. The argument in Chapters 4 and 5 and the findings 

of the study uphold the view that recruitment procedures presently followed in KSA work as 

an incentive to unprincipled individual sponsors to be involved in illegal recruitment such as 

visa trading. To tackle this issue, it is suggested that the government reconsider its 

recruitment procedures by strengthening the recruitment system through bilateral agreement 

with labour-sending countries, and substitute the current individual sponsorship system with a 

government sponsorship system to liberalise the system and curb the malpractices of 

individual sponsors. This would include TFWs being able to change employer or job once 

their original contract expires, having freedom of movement within the country, the ability to 

issue and renew work and residency permits once a valid employment contract is in place 

without needing the presence of the employer, and freedom of entry and exit from the country 

if a valid residency permit is held.   

Taking the sovereign right of the state to regulate admission to its territory and other political, 

social, economic and religious factors into account, this recommendation does not call for 

Saudi Arabia to become an open-border state. This recommendation calls on the Saudi 

Government to review its recruitment procedures, sponsorship system and residency and 

employment regulations in order to curb corruption and illegal practices in the Saudi labour 

market. 

Furthermore, there is a need to establish special government agencies responsible for dealing 

with all legal affairs related to TFW residency and employment in the country without TFWs 

having to seek the consent of their employers. Therefore, once a TFW has entered the country 

legally, that TFW should be able to deal with this proposed government agency directly, 
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 Manolo Abella, ‘Policies and Best Practices for Management of Temporary Migration’ (Proceedings of the 

International Symposium on International Migration and Development, United Nations, Turin, Italy, 2006). 
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empowering them in all matters related to employment and residency rights stipulated in 

Saudi domestic law.  

Finally, this study recommends that the Saudi Government review all laws and regulations 

that affect the legal status of TFWs. The review should include the current laws and policies, 

such as residency permit fees and nitaqat, as these laws affect the legal status of TFWs 

working with non-compliant sponsors.   

Unify the role of institutional administration  

With the increase in the scale and complexity of employment of TFWs, the Saudi 

Government has established several governmental institutions to legislate and administer 

their employment. This study identifies overlapping jurisdictions and policies for 

administering TFWs in the SLM. As discussed in Chapter 4, the admission of TFWs is 

subject to policies and regulations that overlap between the MoL, the MoI and the MoFA. It 

is recommended that the responsibilities executed by these ministries be harmonised. This 

could be done by establishing one main institution which should deal with all matters related 

to administration and legal admissions of TFWs.   

Furthermore, it is noted that the overlapping roles played by the Labour and Passport 

Departments have created a twofold permit system. As covered in Chapter 5, work permits 

are issued by the Labour Department, and the residency iqama permit is issued by the 

Passport Department. This study recommends that the current permit systems be integrated 

into one system. This would ensure coherence and coordination, help these institutions handle 

all matters related to TFWs effectively and reduce the conflict between the policies of the 

MoL, such as nitaqat, and the MoI regulations related to residency permits. 

The roles of the MoL and the MoI in supervising and monitoring the labour market also 

overlap. There is a lack of coordination of their different policies and objectives. Thus, they 

are ineffective and disorganised. This is shown by the crackdown campaign on illegal 

workers in 2013 that resulted in mass deportation; a considerable number of undocumented 

workers were expelled from the country. This study recommends adequate measures be taken 

to enhance coordination and provide acceptable protection services and facilities, such as 

legal advice, good quality accommodation and health-care provision. 
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Unify the legal system and establish the need for a labour court 

While the SLL is very comprehensive, the findings of this study reveal that the application of 

Saudi legislation is ineffective. One of the main challenges for the MoL is guaranteeing that 

all TFWs and their families enjoy the rights guaranteed by the Saudi Basic Law and other 

employment legislation. This study notes two persistent challenges. Firstly, the study reveals 

a disparity between labour legislation that defines TFWs as ‘non-Saudi’ and the constitutional 

provisions which define TFWs as ‘residents’ in terms of the protection granted to foreign 

nationals. Therefore, it is suggested that the terms be unified in all official Saudi documents, 

especially the Basic Law. The Basic Law must use the term ‘everyone’s’ instead of 

‘resident’s’ so that it will apply equally to all persons regardless of their nationality. 

Secondly, while the constitutional provisions mostly empower people to seek a remedy from 

the courts, one of the legal deficiencies stressed in this study is the lack of independence of 

the judiciary. As explained in Chapter 7, the regulations for litigation before the commissions 

for the settlement of labour disputes essentially violate the Judiciary Statute concerning the 

independence of the judiciary, as stated in Saudi Basic Law Article 46.
12

  

This study recommends that the Saudi Government implement reforms in its judicial system 

and establish a labour court, unifying the judicial structure, that would be constituted and 

operate under the Ministry of Justice, rather than establishing quasi-judicial committees under 

the jurisdiction of an executive authority. This would ensure that workers get access to an 

independent authority to resolve all labour disputes and provide justice and equal treatment to 

all workers, as supported by Sharia principles. The reform must apply to all residency issues 

and labour disputes relating to salaries, work conditions, reports of mistreatment, dismissal, 

deportation and other grievances. As discussed in Chapter 6, such major reforms need to be 

applied to enforce enacted laws as well as to codify the rules of Sharia in order to promote 

consistency in court decisions. It is expected that the reform would eliminate all types of 

uncertainty and vagueness in the structure and jurisdiction of the Saudi judicial system. It is 

worth mentioning that this recommendation is in line with King Abdullah’s 2007 Scheme to 

Reform the Judicial System, which has not yet been implemented.  

                                                 
12

 Saudi Basic Law (n 8) art 46: ‘‘The Judiciary is an independent authority. The decisions of judges shall not be 

subject to any authority other than the authority of the Islamic Sharia.’’ 
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Strengthening institutional coherence, transparency and accountability  

The MoL and the MoI are both effectively responsible for overseeing the employment of 

TFWs, yet neither takes full responsibility for protecting their rights. Current legislation and 

policies contain uncertain and fragmented regulations and are subject to the government’s 

discretion.   

Given the lack of coherence in current legislation, policies and jurisprudence related to TFW 

employment (as explained in Chapters 4, 5, 6 and 7), it is essential that the Saudi authorities 

ensure consistency between government agencies and the decisions issued in particular cases. 

Through improving coherence and consistency, it is expected that the employment and 

residency regulations will become integrated into comprehensive policies. KSA should thus 

try to harmonise employment regulations with the general admission of TFWs, including the 

residency regulations, to realise the principles of human rights.  

As a major labour-receiving country, KSA would benefit fully from international labour 

migration if it were to endorse transparent TFW admissions policies, which may lead to less 

criticism of these policies. The MoL website provides general information about its strategy 

and objectives related to the SLM. The legal framework for the admission of TFWs to KSA 

is not clearly defined, especially as it relates to their rights to attaining permanent residency if 

they live in KSA for a long period. It is recommended that the TFW admission framework be 

made transparent by defining the legal status of every TFW and the reasons for recruiting 

them into the country. As explained in Chapter 5, the lack of published government 

documents explaining the legal framework for admission of TFWs into KSA means that this 

study adopts a definition proposed by Martin Ruhs which correctly explains temporary labour 

employment in the context of KSA.  

Transparency is vital for prospective TFWs and the labour-sending countries, as it provides a 

clear definition of their legal status in the country of employment. This would provide a 

cooperative approach to managing temporary labour mobility among government agencies in 

both the sending and the receiving countries. It would also help to protect and maximise the 

benefits of international labour migration. It is worth mentioning that this suggestion is in line 

with the Abu Dhabi Dialogue objectives (see Chapter 4).  This study recommends that the 

Saudi labour attaché in the Saudi embassy play a significant role in endorsing TFW 

admission policy transparency in labour-sending countries.  
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Furthermore, in relation to institutional accountability, in order to provide effective protection 

of workers’ rights, this study recommends that these institutions be established in every city 

in KSA with responsibility for enforcing workers’ rights and adopting a proper systematic 

mechanism to support and address their residency and employment issues and that they 

should even provide free legal aid. 

Moreover, this study recommends that, at international level, KSA as the major labour-

receiving country in the region (with almost 10 million foreign workers) play a key role in the 

Ministerial Consultation on Overseas Employment and Contractual Labour for Countries of 

Origin and Destination in Asia, as discussed in Chapter 4. Formal dialogue between Saudi 

Arabia and labour-sending countries is essential in forming an international labour migration 

regime. This study suggests that such a dialogue would enhance the regulatory framework for 

labour migration between countries. 

At the national level, this study recommends the Saudi Government carry out consultation 

and collaboration with non-governmental actors such as representatives of the private sector, 

as they have experience of labour market needs and can help propose a proper mechanism to 

tackle the issues. It is suggested here that the Saudi authorities allow both national and non-

national workers, whether working in large or small companies, to form trade unions. The 

participation of key players in the labour market, such as national workers, foreign workers 

and employers, in a national discourse is considered an important step, as the policies 

discussed directly affect their employment. It is also suggested here that local human rights 

organisations be consulted regarding TFW-related employment policies, as these 

organisations are responsible for monitoring and observing human rights situations in the 

country, as discussed in Chapters 2 and 4.  It is worth mentioning that both the findings of 

this study and the application of the RBA principles have helped the researcher propose these 

recommendations.  

Strengthening labour inspection 

The official data presented in Chapter 5 reveals that the monitoring mechanism of labour 

inspections is still ineffective and accounts for the high rate of workplace-related injuries in 

the SCS. It is noted that the scope of inspection of the Labour Department is not limited to 

matters of occupational health and safety but extends to all issues related to the labour 

market, including labour recruitment, checking work and residency permits and follow-up on 
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Saudisation commitments in the SLM. This fragmented role is one of the impediments to 

enforcing and monitoring labour regulations, as revealed by the findings of the fieldwork 

(even though the latest SLL amendment in 2015 gives the labour inspectors some incentives, 

as outlined in Chapter 5).  

This study recommends that the labour inspectors be limited to their main role of ensuring 

decent working conditions and enforcing labour regulations in this regard. 

The labour inspection department should be prepared to deal with working conditions, taking 

a comprehensive approach to guaranteeing the protection of TFWs in the workplace as per 

the SLL. To achieve this, labour inspectors should be empowered and given adequate training 

related to health and safety regulations in the construction sector. Furthermore, it is noted that 

the lack of human resources, especially technical staff, to monitor large numbers of 

companies over the entire country, makes the implementation of the requirements of health 

and safety in the workplace difficult to achieve.  

The need to ratify and implement the regional and international conventions on 

migrant workers  

The justification provided by this study for ratifying the conventions for migrants is that KSA 

is still the main destination for TFWs, especially low-skilled labour. Even though KSA has 

ratified a number of UN and ILO Conventions, these ratified conventions can be extended to 

protect non-national lives in its territory. It is therefore recommended here that the Saudi 

authorities ratify and implement the international labour migration conventions. 

These international standards are vital in order to guarantee that all employment practices, 

labour regulations and admission policy frameworks are effectively protective.  It could be 

beneficial to revive the proposal of the NSHR, as outlined in Chapter 4, in order to encourage 

policy-makers to ratify the conventions, including the ICMW, as these conventions are 

generally in agreement with Saudi national law. The ratification of these conventions needs to 

integrate their standards into domestic law. As discussed in Chapter 4, as KSA has a dualist 

legal system, international conventions need to be domesticated before they can be enforced, 

otherwise the ratification would be pointless. 

As stated, the special situation of TFWs cannot be protected by general legislation only. This 

study stresses that the protection of labour rights and human rights is the responsibility of the 

state, as the duty-bearer. As François Crépeau states, “[A] human rights-based approach 



282 

 

focuses on the development of the capacity of duty bearers to meet their obligations and of 

rights-holders to claim their rights. Such capacities include … resources, responsibilities, 

authority and motivation.”
13

 It is believed that applying a RBA could help meet the specific 

needs of labour protection.  

Furthermore, the international conventions arising from the ILO or the UN, such as the 

ICERD, that KSA has ratified obligate the country to implement them in a way that 

guarantees equal treatment for non-citizens and citizens. However, it has been observed that 

KSA, as a party to the ICERD, still does not have any procedural or substantial law to deal 

with any discrimination against individuals. This could provide a better explanation of why 

human rights violations occur in KSA, which usually discriminates. This study recommends 

that Saudi law must have the capacity to deal with discrimination against individuals and 

other human rights violations. 

The need for labour market data and information 

One key challenge identified in this study is the lack of official data and poor academic 

research on the Saudi institutions related to the SLM. Although the latest data and current 

labour survey reports have basic information about workers in the SLM, such as occupation, 

qualifications, employment sector and gender, this data is collected by various ministries and 

agencies. This leads to unreliable data which is insufficient to determine the actual needs of 

the SLM for a workforce recruited from abroad, especially low-skilled workers. 

This study recommends that the information collected be expanded to include annual 

assessments of market needs for labour, recruitment policies and TFW profiles, including 

nationality, education, skills, gender, age and sector of employment. The failure of Saudi 

institutions, including the MoL, in this regard has led to an increase in the number of 

unstructured companies, which creates illegal employment in the SLM. Therefore, this study 

suggests that these issues could be solved by establishing databases and making the 

recruitment of TFWs subject to the concept of supply and demand and not subject to the 

desire of the sponsor to recruit labour from abroad, usually for the purpose of trading visas. 

Saudi institutions fail to provide necessary information about TFW issues in the labour 

market. This extra information, and having reliable data, would assist both the Saudi 
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Government and the labour-sending countries to interact based on full knowledge and address 

the concerns of TFWs.  

It is suggested that collecting accurate data would not only enhance the capacity of these 

institutions but would also improve the academic research environment in Saudi universities 

and other institutions in the Gulf interested in labour market issues. This could enhance 

government strategy regarding the legal admission of TFWs, both regionally and 

internationally.  

Raise awareness and endorse corporate social responsibility 

This study shows that there are many different perceptions of the SLM which affect labour 

rights, such as unawareness, or other socio-cultural perceptions, of low-skilled jobs. Some 

common practices, such as confiscating labour identification and the non-payment of wages, 

contain an element of forced labour and human trafficking (as explained in Chapters 2, 5, 6 

and 8). The results of this study reveal that some participants (labourers, employers and 

Passport and Labour Department officials) are unaware of the concepts of forced labour and 

human trafficking or their responsibilities to claim or protect labour rights. This study 

therefore recommends that these human rights issues be addressed by establishing 

educational programmes and workshops to raise the awareness of all key players in the SLM, 

including local societies, of labour rights. Furthermore, it is important to carry out this 

programme in the languages of the foreign workers in the country. As mentioned, the 

engagement of local human rights organisations and other NGOs is critical to tackling the 

human rights situations of TFWs, especially in the SCS.   

Finally, this study recommends the Saudi authorities, especially the MoL, adopt corporate 

social responsibility (CSR) as part of their regulations in order to promote and protect rights 

in the workplace. Gómez and Crowther emphasis that “the need for social responsibility is by 

no means universally accepted but evidence shows that ethical and socially responsible 

behaviour is being engaged in successfully by several large corporations – and this number is 

increasing all the time”.
14

 Thus, it is expected that if CSR is adopted as part of the 

companies’ strategies, whether on a voluntary basis or by way of incentives, it could help to 

raise the standard of labour efficiently in the workplace. 
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Appendix 1: Temporary foreign labourers’ interview guide 

General information  

 What is the main motivation for leaving your home country?   

 What are your perceptions of Saudi Arabia? 

 What is the reason for working in Riyadh/Makkah? 

 How long have you been working in the construction industry? Is this the first time 

you have worked in the construction industry? 

Recruitment procedure  

 Did you get your current job through a recruiting agency, broker or family member?  

 Have you paid any money to get a work visa, whether to the broker, recruitment 

agency or your employers? 

 Are you working for a private company (investor) or family/individual company? 

What is the role of the extended family? 

 Have you ever attended any workshops (pre- or post-arrival) to help you to understand 

the Saudi law, culture, language or lifestyle? 

 Do you think that employment agencies in your home country are not likely to do 

their job professionally in terms of explaining terms and conditions of contracts 

before sending workers to their jobs? 

Working and employment conditions  

 How would you describe current working conditions in the construction sector in 

general, and specifically these points? 

- What type of job do you perform? 

- How many hours do you usually work? 

- Do you get any breaks in your workplace? 

- Do you and your family have health insurance? 

- Health and safety of the workplace. 

- Accommodation. 

- Transport. 

- Family reunification. 

- Differential wages between workers. 

- Are your wages paid daily, weekly or monthly? Cash or bank transfer? 

- Do you get any sick leave? Do employers deduct your salary when you are unable 

to work in case of sickness or emergency? 

- Termination. 

 Working in the construction industry involves a lot of hard work. Is your employer 

using specific equipment in order to help you in your work, such as using heavy 

machinery? 
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Employers, official bodies and supervisors’ relationships with TFWs 

 Does your employer treat you with respect? 

 Do you have to seek the permission of your employer to start or choose a job, travel 

within the country, or take rest and holidays?  

 Do you think that foreign workers are treated fairly and without discrimination 

because of their background, nationality, religion etc. by employers, official bodies 

and supervisors at the workplace? 

 What is the main reason for changing employer? 

Foreign workers’ views about Saudi law and other related factors  

 Do you think that there is any possibility of abolishing the sponsor/kafeel system? 

 Do you think the existing laws for resolving disputes between employers and foreign 

workers are reliable and realistic? 

 Would it be possible for foreign labour to go to the courts? If yes, which court? Do 

they need assistance from any government office, non-governmental office or 

embassy to go to court?  

 Do you think that many foreign workers lack knowledge of the labour and residency 

laws of Saudi Arabia? 

 Do you think that foreign workers rarely know about the possibility of complaining 

against their company or sponsor? 

 Do you think that conflicts could cause a breach of contract due to reasons relating to 

working hours, wages, nature of work, freedom to move to other jobs etc.?  

 Do you think that the Saudi Government (Labour of Ministry) keeps the 

employers/companies/foreign workers informed about changes made to the labour 

law? 

 Do you think that employers or companies educate foreign workers about their 

responsibilities and rights and current employment law during their probation period? 

 Do you think that foreign workers switching from one employer to another without 

informing the government could affect their rights as foreign workers in Saudi Arabia 

or cause conflict? 

 Do you face any problem in issuing or renewing your residency card? If yes, how? 

 What is the main reason behind the confiscation of foreign labourers’ passports by 

their employers?  Do you think they have the right to do that? 

 Do you think that Saudi labour laws, including the Saudization policy or natiqat law, 

has affected the rights of foreign labourers in the private sector?   

 In case of employment conflict, are you familiar with labour dispute settlement? 

 Do you think that the Ministry of Labour should be involved when there is a conflict 

between employers and employees, for example should they compel the employer and 

employee to abide by the terms and conditions of the contract? 
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 Do you think that there is a way to reduce or resolve labour disputes between foreign 

workers and employers (sponsors) or with other official bodies such as the Ministry of 

Labour or Ministry of the Interior? 

Appendix 2: Employers (sponsors) and policy stakeholders interview guide 

General information 

 How long have you been working in the construction industry?(employer) 

 Are you working in the construction industry as a sponsor/director of a company or as 

an employee? (employer) 

 How long have you been dealing the private sector matters?( policy stakeholders) 

Recruitment procedure  

 Do you usually recruit foreign labourers through a recruitment regency or broker in 

their country, or do you contact the Saudi recruitment agency to recruit foreign labour 

on your behalf? (employer) 

 Do you think that employment agencies in sending countries are not likely to do their 

job professionally in terms of explaining the terms and conditions of contracts before 

sending workers to their jobs in the country of employment? (employer) and ( policy 

stakeholders) 

 Does your department/ company coordinate any events with similar government 

agencies in order to supervise and regulate the private sector (construction industry) 

or the recruiting of foreign labour? (employer) and ( policy stakeholders) 

Labour conditions in the private sector   

 How would you describe the current working conditions in the construction sector in 

general?  

 In relation to employment contracts, who has the right to stipulate the terms and 

conditions in employment contracts, employers, the Ministry of Labour or lawyers? If 

employers, do you get the general framework of the employment contract from the 

Ministry of Labour or from a law firm?  

 Do you think that many employers (sponsors) lack knowledge of the labour laws of 

Saudi Arabia? 

 Do you think that conflicts could cause breaches of contract for reasons relating to 

working hours, wages, the nature of work, freedom to move to other jobs etc.? 

 Do you think that foreign workers are treated fairly and without discrimination 

regarding their ethnic background, religion, nationality etc.? 

 What is the main reason for the confiscation of foreign labourers’ passports by their 

employers?  

 Do you think that the residency laws and other labour regulations encourage 

discrimination against foreign labourers and the abuse of their rights by unprincipled 

employers? 

 What is the main reason for changing employers (sponsors)? 
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Legislative framework 

 Do you think that there is any possibility of abolishing the sponsor/kafeel system? 

 Do you think that the residency laws and other labour regulations encourage 

discrimination against foreign labourers and abuse of their rights by unprincipled 

employers? 

 Do you think that Saudi labour law, including the Saudization policy or natiqat law, 

has affected the rights of foreign labourers in the private sector?   

 In the case of dispute with employers, do workers feel that the law is a source of 

protection for them? 

 Do you think that improved contract law and setting up a minimum wage mechanism 

for foreign workers could minimize the amount of conflict and discrimination? 

 Do you think that foreign workers rarely know about the possibility of complaining 

against their company or sponsor? 

 Who has ultimate responsibility for protecting foreign labourers in Saudi Arabia (e.g. 

employers or government bodies)? 

Labour issues  

 What issues do foreign labourers usually face in Saudi Arabia? 

 Why are foreign labourers excluded from participating effectively in the Saudi labour 

market, such as having freedom to change employment or employer, attending 

training courses or pursuing their education?  

 Do you think that employment agencies in sending and receiving countries are not 

likely to do their job professionally in terms of explaining terms and conditions of 

contracts before sending workers to their jobs? 

 What is the main reason for the confiscation of foreign labourers’ passports by their 

employers?  Do you think they have the right to do that? 

 What effective measures can be adopted to provide protection to foreign labourers 

against all forms of exploitation? 
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Appendix 3:  Table of individual interviews with TFWs  

 

Appendix 4: Table of individual interviews with employers and policy 

stakeholders 

Research 

site 

Number of 

interviewees 

Type of participant 

Riyadh 

7 Employers 

11 

Passport officers 

Senior members of Legal Affairs Department of the MoI 

Labour inspectors 

Labour legal advisors 

Representatives of human rights from governmental agencies 

Representatives of independent human rights support group 

Makkah 

7 Employers 

9 
Passport officers 

Labour inspectors 

 

 

 

 

 

 

 

Research site Total number 

of 

interviewees 

Recruited by 

Structured 

company 

Recruited by 

unstructured 

company 

Nationality 

Riyadh 12 5 7 

Indian, Egyptian, 

Pakistani 

Bangladeshi 

Makkah 14 9 5 

Indian, Egyptian, 

Pakistani 

Bangladeshi 
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Appendix 5: Research Participant Information Sheet 

 

Research Title: “Protecting the Rights of Temporary Foreign ‘Low-Skilled’ Workers in 

the Saudi Construction Industry: A Case for Legal Reform” 

 

Purpose of the Research: 

The main goal of the proposed research is to gain an insight into the actual experience and 

lived reality of foreign workers in the Saudi construction industry and whether labour 

relations codes, employment standards, and human rights legislation in Saudi Arabia are 

designed to take into account the special situation of foreign labour. The researchers will 

interview a set number of people dealing with construction industry. The researcher proposes 

to interview low skilled foreign labours, employer, government and semi-government 

authority. In the light of their experience, the researcher would be able to identify the gaps in 

the Saudi labour market and propose the legal structure to protect the foreign labour in Saudi 

Arabia. 

If you agree to take part in this interview, I would be happy to conduct the interview face to 

face at any time convenient to you.  You have the right to:  

1- Withdraw from the interview at any time and withdraw the data you have provided 

and refuse to answer any question(s). 

2- Ask any question about the research during the course of the project and check the 

information you have provided and amend any part.  
 

Your participation in this research is voluntary and the information provided will be treated 

with confidentiality. Your identity will not be disclosed in any part of the thesis as the 

responses will be coded. All the research material will be stored in a secure place with the 

researcher and will not be revealed to anyone except the research supervisors. 

The interview is designed in a way to reduce any risk that might touch the participant’s 

personal wellbeing. The study is limited to the temporary foreign labours who are working 

legally in country. You will have the option to refuse to reply to any question that you feel 

uncomfortable with. The researcher has no plan of paying participants for their involvement 

in this research project. 

This study is funded by the Ministry of higher education in Saudi Arabia   in the form of 

scholarship. The main benefit of this research is that it will identify reforms required to 

ensure that foreign labours in Saudi Arabia are protected during their employment in the 

country by evaluating the existing law. The information will be used merely for the purpose 

of this research. Findings from this study are subject to publication in the PhD thesis and 

other academic purpose such as journal articles and academic conferences.  

Should you require further clarification, please do not hesitate to contact the investigator. 

Investigators: 

Abdullah Moied Almutairi (PhD Candidate) 

Phone Number: 00966580400888 / or +447950408518 

Brunel University, Brunel Law School, England 
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Appendix 6: Pre-interview form   

 

Name of Researcher: Abdullah M. Almutairi 

Title of Study: “Protecting the Rights of Temporary Foreign ‘Low-Skilled’ Workers in 

the Saudi Construction Industry: A Case for Legal Reform”  

Participant reply form: please complete if you are happy for the research investigator to 

contact you. 

   Please tick the box 

 

1. I confirm that I have attended the event and understand and read the research 

information sheet for the above study and have had the opportunity to ask 

questions. 

 

2. I understand that my participation is voluntary and that I am free to withdraw at 

any time, without giving any reason. 

 

3. I understand that the researcher is working on the research project as part of his 

PhD thesis.  

 

4. I understand that I will not be identified in any report subsequently produced  

by the researcher as all the data will be anonymous. 

 

5. I understand that all the research material will be stored in a secure place with the 

researcher and will not be revealed to anyone except the research supervisors. 

 

6. I understand that if do not speak English or Arabic language I can have a neutral 

interpreter (if it necessary) in the interview.  

 

 

7. I agree to participate in a study being conducted by Abdullah Almutairi and 

to contact me on the below telephone number/email to arrange an interview at a 

time and location to suit me. 

 

 

8. Or I do not agree to participate in a study above study. 

 

 

 

    

Name of Participant  Date  Signature 

 

Contact telephone 

number: 

  

Email:  

  

 

Researcher Name                                  

  

Date                                                  

 Researcher’s 

Signature 
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