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Abstract 

This chapter addresses the issues of orphan works and digitisation by cultural 
institutions against the backdrop of current discussions in the international copyright 
policy agenda and existing proposals for national legal developments. The topic is 
analysed from constitutional and human rights perspectives in contrast with specific 
copyright provisions. Focus is given to Brazil, where the topic was included in the 
public consultation for Copyright Law reforms. It is suggested that the proposed 
amendments do not sufficiently promote the digital dissemination of works and that a 
more comprehensive solution to the orphan works issue should be developed in the 
context of mass digitisation by cultural institutions for specific cultural purposes. The 
relevance of creating an evidence base for orphan works and mass digitisation issues 
in Latin America is highlighted.  

 
1. Introduction 

 Currently one of the main topics of discussion on the international copyright 

policy agenda1, the digitisation of libraries and archives and the issue of orphan 

works are deemed illustrative of the extent to which copyright law may impose 

obstacles to the promotion and preservation of culture. Works are deemed ‘orphans’ 

when the copyright owner cannot be identified or located 2 , resulting in the 

impossibility of obtaining authorisation for preserving and disseminating culturally 

valuable material3. 

 The fact that authorisation is required for digitising and making works 

accessible online creates the obligation for cultural institutions4 to identify and locate 

every copyright owner in order to ask permission for such uses. The process of 

clearance of rights is overly expensive and time-consuming, and unauthorised uses 
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entail potential liability for copyright infringement. This situation often prevents 

cultural institutions from adopting digital technology to preserve and disseminate 

works, resulting in the ‘locking up’ of culturally relevant material5.  

 While access to culture should be promoted as a human right and as an 

essential tool for social development, cultural institutions still need to respect 

authors’ rights, which also have a human rights basis of protection and are subject to 

complex international and national regulation. 

 Although the issues of mass digitisation and orphan works have been assessed 

and addressed in some jurisdictions, Latin American countries still lack a 

comprehensive solution. The Regional Centre for Book Development in Latin 

America and the Caribbean (CERLALC), established by UNESCO, notes that 

existing solutions for digitisation focus on preservation rather than promoting wider 

accessibility to works6. CERLALC also pointed out that orphan works had not yet 

been directly addressed in Latin American and Caribbean legislations, which resulted 

in the need for the promotion of studies on their quantitative, economic and social 

impact in the region7.  

 Current discussions at the World Intellectual Property Organization (WIPO) 

focus in finding an international solution to the copyright-related issues faced by 

libraries and archives, including those related to digitisation and orphan works, and 

have received the input of several Latin American countries8. However, finding a 

balanced solution to the orphan works problem is a very complex task in view of the 

diverse demands of the various stakeholders involved9. This chapter will suggest that 

partial legislative solutions at national levels, justified by the public interest in 

preservation of and access to culture, can already be formulated10 to address both the 

digitisation and the orphan works issues in the context of cultural institutions in Latin 
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America. 

 Brazil will be examined in view of existing legislative proposals, as 

contemplated in the Copyright Law reform project, submitted to public consultation 

in 2010. The timing is therefore appropriate for discussions that could help inform 

the legislator in drafting the relevant provisions.  

 There is also extra relevance in analysing the Brazilian perspective given that 

Brazil is being considered a potentially influential world leader in terms of Internet 

rights as a result of the recent implementation of the ‘Internet Bill of Rights’11, which 

includes provisions that, inter alia, guarantee freedom of expression online12. In this 

regard, prospective developments in copyright law concerning digitisation and 

orphan works could become a reference to Latin American countries. Furthermore, 

the Brazilian National Library, which owns the richest bibliographical collection in 

Latin America13, is currently undertaking an extensive digitisation project14, and 

could therefore serve as an important case study on this topic.  

 This chapter suggests that the main challenges faced by cultural institutions 

regarding orphan works, including operational impacts and potential liability 

connected to unauthorised uses of such works, actually result from the lack of legal 

provisions authorizing broader digitisation activities. It is argued, in this regard, that 

the proposed legislation in Brazil does not sufficiently address the issues associated 

with digitisation and orphan works in cultural institutions vis a vis the human right to 

take part in cultural life and the constitutional rights to education and culture.  

 

2. Digitisation, orphan works and cultural institutions: from human rights to 

international copyright law 

 Access to the Internet is a key means for individuals to exercise the right to 
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freedom of expression and, hence, a facilitator in the realisation of other human 

rights, such as the right to education and to taking part in cultural life15. Indeed, the 

Internet serves as a major catalyst for the distribution of culture that is low in cost 

and high in reach, which, combined with developments in digital technologies, 

permit the proper preservation of and access to works and expand the possibilities of 

creative expressions16.  

 In this scenario, the digitisation projects being undertaken by cultural 

institutions around the world in order to promote the access to and preservation of 

their collections17 have an important human rights justification, and governments 

have a mission to provide a legal framework that makes these projects feasible.  

According to the Committee on Economic, Social and Cultural Rights 

(CESCR) of the United Nations, the right to take part in cultural life18 requires that 

the States take actions ‘ensuring preconditions for participation, facilitation and 

promotion of cultural life, and access to and preservation of cultural goods’, ‘culture’ 

being interpreted as encompassing, inter alia, oral and written literature, music and 

song, non-verbal communication, arts and other forms of human expression19. The 

elements necessary for the full realisation of such right include, amongst others, (i) 

the availability of cultural goods and services for everyone, including libraries, 

museums, theatres, cinemas and the arts in all forms and (ii) the accessibility to 

cultural goods and services, consisting of ‘effective and concrete opportunities for 

individuals and communities to enjoy culture fully, within physical and financial 

reach for all in both urban and rural areas, without discrimination’20. 

On the other hand, copyright also has a human rights basis of protection21. It 

is worth pointing out, however, CESCR’s interpretation that ‘the scope of protection 

of the moral and material interests of the author provided for by article 15, paragraph 
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1 (c), does not necessarily coincide with what is referred to as intellectual property 

rights under national legislation or international agreements’; in fact, the protection 

of moral and material interests of authors is ‘intrinsically linked’ to other article 15 

rights in the Covenant, including the right to take part in cultural life22. 

 However, some aspects of copyright law constitute obstacles to the promotion 

and dissemination of digital culture in so far as digitising for preservation and 

dissemination of works on the Internet requires the authorisation of the copyright 

owner according to international copyright rules. Such rules concern the exclusive 

right held by copyright owners of authorising the reproduction 23  and the 

communication to the public24 of their works, including making available online.  

 It is possible to include some specific uses in copyright legislation that do not 

require the authorisation of the copyright owner; these are known as limitations and 

exceptions to copyright. However, they must comply with the ‘three-step test’, 

foreseen in the main international copyright treaties 25 , which establishes that 

exceptions to copyright have to be conceived (i) in certain special cases, (ii) that do 

not conflict with a normal exploitation of the work and (iii) do not unreasonably 

prejudice the legitimate interests of the copyright owner26. This means that a 

provision that allows the digitisation and dissemination of copyright works by 

cultural institutions should comply with the three-step test27. 

 In view of the above, unless the work is in the public domain or the use is 

legally permitted by a limitation or exception to copyright, cultural institutions must 

obtain authorisation of the owner of the copyright prior to the digitisation and 

dissemination of their works. Such clearance of rights might be unfeasible, due to 

time and cost issues, or unsuccessful, in the case of orphan works, resulting in the 

‘locking up’ of culturally relevant material. 
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 In the United Kingdom, orphan works were found to generate a significant 

operational impact on the functioning of a cultural institution28, which showed the 

urgency in addressing the issue. The United States Copyright Office has developed 

an extensive study dedicated to orphan works and mass digitisation29, concluding 

that solutions for such issues were ‘desperately needed’ and proposing legislative 

responses30. 

 There are no such impact studies on orphan works in relation to Latin 

American countries, which is a point to be considered in copyright policy, as pointed 

out by CERLALC.  

 

3. Existing solutions for the orphan works issue internationally 

 There are a variety of solutions being devised worldwide to address digitisation 

and orphan works issues31. One question to be answered is whether any of these 

solutions allow the creation of a digital cultural environment that addresses specific 

demands for access to culture in Latin America, in a manner that is balanced with the 

interests of right holders32. It is suggested here, however, that, to assist formulating 

their own solutions, Latin American countries could employ the methodologies of 

the studies that supported policy discussions in other countries. 

 Even though the Canadian compulsory licensing system provides legal 

certainty to the user of orphan works, the system has been criticised for its apparent 

inefficiency, as suggested by the small number of applications filed 33 . The 

Scandinavian extended collective licensing approach is a possible solution for the 

issue of mass rights clearance, including for digitisation projects; however, it depends 

on sufficient representativeness of collective management organisations in those 

countries, which may not be the same in other jurisdictions34, like Brazil, where 
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collective management is a contentious matter35, which may indicate that such 

solution may not be widely supported by Brazilian authors36. In the United States, 

although the fair use provision was applied to the Google Books digitisation project37, 

the country still has policy recommendations for implementing legislative solutions 

specifically for orphan works and mass digitisation.  In Europe, Directive 

2012/28/EU38  was issued to regulate certain uses of orphan works by cultural 

institutions and the UK has passed legislation in 2014 for an orphan works licensing 

scheme to be carried out by the Intellectual Property Office and for an extended 

collective licensing scheme, as well as for an exception for certain uses of orphan 

works by cultural institutions, implementing the EU Directive39.  

 In the absence of legal solutions in some jurisdictions, cultural institutions are 

either digitising orphan works without authorisation and relying on a risk 

management policy or are refraining from using modern preservation technologies 

for orphan works40. The general policy underpinning the ‘BN Digital’ digitisation 

project of the National Library in Brazil, for example, is only making available 

works in the public domain, unless authorisation of the copyright owners is 

obtained41. 

 

4. The Brazilian copyright system and constitutional rights 

 The issue of orphan works is not currently addressed in the Brazilian 

Copyright Law42, which also does not contain limitations to copyright aimed at 

cultural institutions. The proposals of copyright reform addressed these issues, but 

still not providing a comprehensive solution in view of the human and fundamental 

rights to access to culture.  

 Cultural institutions hold in their collections various forms of copyright 
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protected material43. Unless the work is in the public domain44, digitisation and 

dissemination online by a cultural institution would require the authorisation of the 

copyright owners. Authors’ exclusive right of use, publication or reproduction of 

their works are fundamental rights in the Brazilian Constitution45 and are protected 

under the category of economic rights in the Copyright Law46. Authors also own 

moral rights, which include, inter alia, the rights to be named as author, to keep a 

work unpublished and to retract a published work when it affects their reputation47.  

The ownership of rights is another complex element. In order to digitise and 

make a work available, permission must be obtained from the copyright owner, who 

can be the author (natural person who creates a work)48, a legal entity (e.g. collective 

works, although individual collaborations need to be independently authorized where 

they can be individualized)49 or a third-party that acquired ownership through 

contract or inheritance. The lack of formalities over the protection of a work, i.e. no 

need for registration50, entails difficulties for rights clearance. Uses that may interfere 

with moral rights are enforceable by authors, their heirs, the director of a film, and 

sometimes even the State, and even though copyright can be assigned, moral rights 

are inalienable51.  

 The closest provisions in the Brazilian Law dealing with unknown ownership 

of rights are those on anonymous works and works of unknown authorship. 

However, these cannot be considered solutions to the orphan works issue due to the 

lack of clarity of these provisions and to their limited scope compared to the orphan 

works definition.  

 Anonymous works are defined in legislation as ‘any work that does not name 

the author, either according to his wish or because he is unknown’52. The first issue is 

that the law fails to clearly define anonymous works and works of unknown 
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authorship, even though it provides different legal treatments to these works: 

anonymous works are owned by the publisher53 while works of unknown authorship 

belong to the public domain54. Such drastic differences in ownership with no clear 

distinction between the definitions of these works result in an unclear rule for their 

use.  

 There is disagreement amongst scholars on the application of these 

provisions. Fragoso understands that anonymous works will belong to the public 

domain until the author makes him or herself known, although admitting that this 

interpretation has a potential to create issues for the users of these works55. Branco 

disagrees, arguing that anonymous and unknown authorship are different concepts 

since the law determines a specific deadline of protection for anonymous works, 

being incompatible with the rule of the public domain, and defending that in the case 

of anonymous works, the author did not want to be known, while in the case of 

works of unknown authorship, the authorship became unknown over the course of 

time56. However, there is no straightforward way of assessing whether authors are 

not identified according to their wish or because this information was lost in time, 

which creates a practical obstacle in applying the relevant rules.   

 To add further complexity to the discussion, a recent decision by the Superior 

Court of Justice, has indicated, citing the commentator Elisângela Dias Menezes, that 

‘anonymous and pseudonymous works can be freely represented, performed, 

published or in any way utilised without the consent of the author, since the author 

cannot be identified’57. 

 Furthermore, the provisions on anonymous works and unknown authorship 

do not sufficiently cover orphan works as they only refer to the unnamed or unknown 

author, not mentioning where the owner of copyright is unknown, and they would 
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not apply to the situations where the author or owner is indeed known, but not 

located, which are also within the definition of orphan works58. 

 As regards the lack of limitations to copyright in Brazilian law concerning the 

use of works by cultural institutions, it is important to clarify that the Brazilian 

limitations clauses 59  have been traditionally interpreted to be exhaustive and 

narrowly construed60. However, another recent decision by the Superior Court of 

Justice has clarified that the limitations clauses in the Copyright Law should be 

deemed illustrative, considering the fundamental rights at stake and applying the 

three-step test61. 

 In the case of digitisation of works by cultural institutions, the constitutional 

rights that are relevant to the discussion include the fundamental right to education62, 

which shall be provided based on the ‘freedom to learn, teach, research and express 

thought, art and knowledge’63; the fundamental right of access to information64; and 

cultural rights and access to the sources of national culture, which should be 

guaranteed by the State, who should support and encourage the dissemination of 

cultural expressions, as well as promote and protect (including with measures of 

preservation) Brazilian cultural heritage, which comprise, inter alia, forms of 

expression and artistic creations65. 

 It can be said that the Constitution itself contains provisions that could be 

interpreted by the Courts in order to allow certain cases of digitisation by public 

institutions without the need of authorisation, applying the understanding of the 

recent decision in Special Appeal REsp 964.404. However, considering Brazil is a 

civil law jurisdiction, relying solely on the case law approach may not provide the 

legal certainty needed for cultural institutions to carry out their digitisation projects. 

 In view of the above, the Brazilian Copyright Law may not be sufficiently 
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balanced with the human and constitutional rights at stake by not allowing the 

digitisation of works for preservation and access to culture.  

 

5. Projects of reform of the Brazilian Copyright Law 

 Discussions on the need to update the Brazilian Copyright Law culminated 

with the Ministry of Culture’s submission of a project of reform to public 

consultation in 201066.  After the public consultation, some amendments to the 

original project were proposed67. Under a three-step test traditional perspective, it 

can be said the amended proposals comply with the interests of rights owners. But 

questions remain as to whether they are compatible with social and cultural interests, 

and, in this regard, the main problems that should be addressed are preservation and 

accessibility, including online. On this point, it is important to highlight that the 

mission of the Brazilian National Library’s digitisation project is to preserve the 

cultural memory and promote wide access to information68. 

 

(i) Preservation 

 The project submitted to public consultation included a provision specifically 

allowing cultural institutions to reproduce works for the purposes of conservation, 

preservation and archiving, without commercial purpose69. Since no authorisation is 

required, orphan works would not be an issue for the purposes of preservation. 

 This solution can be considered three-step test compliant, arguably even 

under its more conservative approach. It is also, to a certain extent, human and 

constitutional rights effective as it allows culture to be preserved. However, a 

question to be asked is whether the concept of preservation of culture should be 

limited to the reproduction of a work for digital storage or tangible substitution, or if 
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it should be more widely interpreted to include measures for digitally disseminating 

such works to the public70.  

 

(ii) Accessibility 

 The public consultation project also proposed a provision to allow cultural 

institutions to communicate and make available to the public the works in their 

collections, for the purposes of research, investigation or study, within their facilities 

or through their closed computer networks71. As a limitation to copyright, this 

solution would cover works irrespective of their orphan status.   

 After the public consultation, the proposed amendment imposed further 

restrictions to such provision, including that it would only apply to works that were 

rare or unavailable to purchase and in order to avoid deterioration.   

 It can be argued that this limitation to copyright should not be restricted to the 

communication and making available of works within the facilities of cultural 

institutions; it should also allow, in specific circumstances, the making available on 

online platforms managed by the cultural institution. Since not everyone is able to 

personally visit cultural institutions, narrowing down the access in this manner would 

be a ‘retrograde step in an era of digital culture’72 and not consistent with the human 

right of participating in cultural life. This is particularly so in a country of the 

territorial dimensions and social inequalities of Brazil. Restricting the provision to 

uses that aim to avoid deterioration and, cumulatively, to works that are rare or 

unavailable, as reads the proposed amendment, might also be a too narrow 

formulation.  

 Relying on the balanced interpretation of the three-step test73, it is important 

to allow the reproduction and communication of certain works by cultural institutions 
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for certain non-commercial cultural uses, both ‘cultural institutions’ and ‘cultural 

uses’ having to be carefully defined74. It may be necessary to make a distinction 

between different categories of works in such limitation, possibly including ‘orphan 

works’ in its formulation. Including a low resolution picture of a painting on a 

museum’s website for visitor information purposes, for example, has arguably a 

lower impact to the copyright owner than including the full content of an in-

copyright, non-orphan, book on a library’s website. A too widely drafted limitation 

could violate the three-step test, and a possible solution could be to include a few 

examples of allowed uses alongside a three-step test wording, akin to article 46, VIII 

of the Copyright Law.  

 It is therefore crucial that the drafting of this limitation is supported by robust 

evidence and studies on, inter alia, the functioning of different types of cultural 

institutions and their engagement with copyright law, on the current processes of 

acquisition, lending and online dissemination of works and on the contractual 

architecture involving cultural institutions and rights owners.  

 

(iii) Specific provisions on orphan works 

 A system of non-voluntary non-exclusive licences, including, inter alia, 

orphan works, was also proposed75. The proposed amendment after the public 

consultation created a provision exclusively for orphan works, which would be 

licensed by the Ministry of Culture, improving the solution as it separated it from 

other materials (e.g. out of print works), established the allocation of resources, 

included the need for reasonable and good faith search for authors (akin to the 

diligent search requirement in other jurisdictions) and removed some of the 

restrictions that were imposed in the former proposal76. A suggestion that could be 
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made is that article 52-C, §1 should mention ‘owners’, while it currently foresees the 

reasonable search only for ‘authors’. 

 The amended proposal created a balanced licensing solution for orphan works 

and could be implemented in conjunction with the preservation and accessibility 

limitations proposed above, as it could possibly allow non-cultural or commercial 

uses of orphan works. Such uses are, however, arguably less urgent than the cultural 

uses proposed as limitations77, and as such should not delay the implementation of 

the latter. 

 

(iv) Problems not addressed in the projects of reform 

 No attempt was made to clarify the difference between anonymous works and 

works of unknown authorship, which are concepts that could create confusion with 

the definition of orphan works. Suggestions in this sense are to re-define anonymous 

works in order to remove ‘works of unknown authorship’ from its definition; clarify 

that where the publisher of anonymous works cannot be identified or located these 

works could also be considered orphan works; and clarify and re-name the works of 

“unknown authorship” that belong to the public domain under article 45, II. 

 Lastly, the digitisation solutions for cultural institutions should be dissociated 

from the wider copyright law reform in order to expedite the passing of new 

legislation, as occurred with the collective management reforms.  

 

6. Conclusion 

 The orphan works issue is real, and it is possible to find a partial solution 

through legislative amendments that comply with international copyright 

requirements. A solution that responds to current demands relating to digital culture 
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in Brazil, however, should not be restricted to orphan works, but must be thought in 

the general context of digitisation by cultural institutions.  

 It was argued, in this sense, that by creating a general solution for digitisation 

by cultural institutions, the most urgent issues related to orphan works (preservation 

and access) are resolved, which can lead to the conclusion that the magnitude of the 

orphan works issue is only real in so far as there are no adequate digitisation 

solutions.  

 The system being discussed in the reform proposals in Brazil does not appear 

to fulfil the full potential of the fundamental right of participating in cultural life and 

the constitutional rights of access to culture, information and education, as solutions 

for an effective dissemination of cultural materials are still required. However, it is 

vital that the drafting of such limitation is informed by substantive study and 

evidence on the current practices of cultural institutions in dealing with copyright 

works. Empirical methodologies employed in other jurisdictions’ studies could also 

be used in Brazil. Initiatives such as the cooperation between the Ministry of Culture 

and Europeana in the context of the ‘Information Systems and Digital Cultural 

Collections’ action within the project ‘Sectorial Dialogues European Union-Brazil’, 

including discussions on copyright, should be highly welcomed78. 
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