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Abstract.

The Luxleaks scandal, which had garnered widespread attention in 2014
and implicated A. Deltour and R. Halet, has taken a significant turn with the
recent publication of the Grand Chamber’s decision in favour of Mr Halet. Ini-
tially, Deltour was officially recognised as a whistleblower by the European
Court of Human Rights (ECtHR) in defence of the actions he took, while
Halet faced condemnation for lacking whistleblower status. Halet had previ-
ously brought his case before the ECtHR, alleging a violation of his right to
freedom of expression. However, the ECtHR’s judgment in February 2023 ulti-
mately upheld the right to freedom of expression, marking a pivotal moment in
this legal saga.

The judgment itself focused on two critical criteria for safeguarding whistle-
blowers within the framework of freedom of expression: assessing the damage
caused to the employer and determining whether such damage could be out-
weighed by the public interest, as well as evaluating the severity of the imposed
sanctions.

This contribution aims to provide a critical assessment of the Luxleaks
case up until the the ECtHR’s Grand Chamber decision. As this analysis will
argue, the judgment holds immense significance as it introduces a fresh perspec-
tive on the notions of damage and public interest in the context of the Court’s
established jurisprudence concerning whistleblower protection.
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Introduction

In the much-debated Luxleaks case, the Luxembourg courts ruled for
the first time on the concept of whistleblowing and its impact on criminal
liability. It was not the first case involving scandals and whisteblowers in
the recent years, as more and more similar stories get to the headlines of
international media: ‘Swissleaks’, ‘Panama Papers’, ‘Pandora Papers’ and
many more. It is clear that our world is changing and there are calls for more
transparency and openness in different sectors of the economy.! This paper
will focus on the Luxleaks case and its implications on the development of
a pan-European approach towards whistleblower protection.

At first glance, it is a case concerning two employees of Pricewaterhouse-
Coopers (PwC) accused of having taken confidential documents, which came
to their possession in the course of their employment with the said com-
pany, and of having ‘entrusted’ them to Edouard Perrin, a journalist, in or-
der to denounce the practice of tax optimisation practiced in Luxembourg.
However, there are much wider implications and the decision of the Grand
Chamber of the European Court of Human Rights (ECtHR) shed more light
on the steps that whistleblowers need to follow and the criteria that they
need to meet in order to get protection.

The Decisions of the three Luxembourg Courts

At first instance, Mr Deltour and Mr Hélet were charged with domes-
tic theft, computer fraud, breach of professional secrecy, breach of business
secrecy and money laundering. They were convicted by the Court of First
Instance for all these offences.2 They then appealed. The Court of Appeal
convicted Mr Deltour for the offences of domestic theft, computer fraud
and laundering-retention of the object of the domestic theft, offering him
the necessary protection as a whistleblower for the breach of professional se-
crecy, which is a matter of public policy in Luxembourg.? Mr Hélet was not
recognised as a whistleblower and was convicted of the offences of domestic
theft, computer fraud, laundering-retention and the violation of his profes-
sional secrecy.4

Following the appeal in cassation lodged by Mr Deltour and Mr Hilet,
the Court of Cassation handed down two judgments, one concerning Mr Del-
tour and one concerning Mr Halet. In the first case, the Court of Cas-
sation confirmed the status of whistleblower as a ground for justification,
while specifying that this status must apply in principle to all offences for
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which a person, exercising their right guaranteed by Article 10 of the Eu-
ropean Convention on Human Rights (ECHR), is prosecuted.> In the case
of Mr Hélet, the Court rejected his appeal, confirming the judgment of
the Court of Appeal.6

The Case Law of the European Court of Human Rights and its
Application by the Luxembourg Court of Appeal

The Council of Europe (CoE) has, on several occasions, advocated the
need to protect whistleblowers.” The most comprehensive text on this sub-
ject is its Recommendation CM /Rec(2014)7, where the term ‘whistleblower’
is defined as follows: “whistleblower means any person who reports or dis-
closes information concerning threats or harm to the public interest in the
context of their employment relationship, whether in the public or pri-
vate sector.”® Regardless of whether the specific definition is comprehen-
sive or not, the fact that an international institution with the authority of
the CoE decides to deal with this particular issue cannot be overlooked; it
equals to a confirmation that the role of whisteblowers needs to be recognised
and their protection should become a priority for all CoE Member States.?

The Grand Duchy of Luxembourg did not have specific legislation
concerning the protection of whistleblowers when “Luxleaks” was taking
place.’0 In the “Luxleaks” case, the Court of Appeal turned to the ECHR
and more precisely to Article 10 on freedom of expression. It should be
noted that Article 10 is not automatically a justification for the defendant
to exclude his criminal liability. According to the case law of the Stras-
bourg Court, an employee is recognised as a whistleblower if they meet
the criteria established by the Court. Its case law balances different inter-
ests in terms of the employee’s freedom of expression. The Court defines
the status of the whistleblower with its rights and obligations and its case
law serves as a reference for the national judge in interpreting national law
in such cases.

The ECtHR, in its landmark Guja judgment, established six criteria,
which must be examined, in order to recognise a person as a whistleblower
and protect them from unjustified interference with the right to freedom
of expression. These six criteria are: the public interest in the information
disclosed, the authenticity of the information disclosed, whether or not the
accused had other means of making the disclosure, the weighing of the
damage to the employer, the good faith of the whistleblower and the severity
of the sanction imposed.!!
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With regard to the first criterion, the Luxembourg Court of Appeal
found that it was fulfilled taking into account the impact, which the case
had, at national and European level.!2 The second criterion is the authen-
ticity of the information disclosed.!® The Luxembourg Court did not engage
in any exhaustive analysis as it was clear that the documents were authen-
tic.! The third criterion is whether or not the defendant had other means
to make the disclosure.l® The Court of Appeal, same as the ECtHR,6 made
its assessment and found that the two defendants had no other means of
disclosure than public disclosure.l” The Court of Appeal then moved on to
the fourth criterion, that of the damage suffered by the employer as a result
of the disclosure and the interest that the public might have in obtaining
this information.'® On this criterion, the Court of Appeal made a different
analysis for Deltour and Hélet. Following the example of the ECtHR, the
Court of Appeal highlighted the damage suffered by PwC as a result of the
disclosure of documents, but at the same time recognised, following an ex-
haustive analysis of the facts of the case, that the public interest in knowing
this information is more important than the private interest of PwC and its
clients; therefore, Mr Deltour fulfilled this test.

However, the Court of Appeal made a different assessment for Mr Hélet.
More specifically, it considered that the reduced relevance of the documents
submitted caused, in this case, a prejudice to his employer and also that
the disclosure did not contribute anything to the general interest.!® For this
reason, the Court did not recognise him as a whistleblower. According to
the established ECtHR case law, the six criteria are cumulative and must
all be met in order for the whistleblower status to be recognised.

As Mr Deltour had successfully met the fourth criterion, the Court
continued its assessment with the fifth criterion: the whistleblower’s good
faith.20 The Court of Appeal relied again on the ECtHR case law and high-
lighted the fact that in all cases the person, who violated the law, pro-
fessional secrecy or professional obligations, had the intention to blow the
whistle. At the time of the extraction of the computer data, he did not
yet have the “animus” of the whistleblower. For this reason, Mr Deltour
couldn’t enjoy the protection of Article 10 ECHR at the moment of appro-
priation of the documents, but only from the moment of passing them to
the journalist. Following this distinction, the Court of Appeal continued to
the last criterion, (the imposed sanction and its consequences).2! The Court
was deficient on this point, stating that Mr Deltour would not be penalised
for having violated his professional secrecy.
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The Whistleblower and the Criminal Defence

The Strasbourg Court has not accepted the status of the whistleblower
as a ground for criminal justification in its jurisprudence. In the Bucur
and Toma case, the applicant had a criminal conviction for whistleblowing.
The Court was of the opinion that the criminal sanction was dispropor-
tionate and could create negative repercussions on his career and also have
a deterrent effect to future whistleblowers.22 In concluding its judgement,
the Court noted, after weighing the interests at stake, that the interference
with his freedom of expression was not necessary in a democratic society.
Indeed, the Strasbourg Court did not recognise the status of the whistle-
blower as a justification for the offences committed, but that the criminal
sanction was strict and not proportionate for the whistleblower.

At the national level, the Luxembourg Court of First Instance accepted
that the two defendants were to be considered whistleblowers, but refused
to consider this status as a justification for not being convicted. In the
eyes of the court, the public interest of whistleblowing was insufficient and
the defendants had exceeded the limits of their freedom of expression when
they downloaded the company’s confidential documents. They were free to
criticise this morally dubious policy, but they were bound by a duty of
loyalty, reserve and discretion to their employer.

The Court of Appeal convicted Mr Deltour for the offences of domestic
theft, computer fraud, laundering-retention and possession of data acquired
via theft, but was acquitted of the remaining offences (breach of professional
secrecy and breach of trade secrets) on the basis of his status as a whistle-
blower. Mr. Hélet was convicted of the offences of domestic theft, computer
fraud and money laundering and the violation of professional secrecy. He was
only acquitted of the remaining offence (breach of trade secrets) as it was
‘not established in law’.23 However, the Court of Cassation overturned the
decision of the Court of Appeal concerning Mr Deltour but confirmed the
latter concerning Mr Halet.

Good Faith and the Intent of the Whistleblower

The existence of good faith of Mr Deltour in this case cannot be ques-
tioned. The Court of Appeal, on this point, mentioned that “there is no
doubt that Antoine Deltour did not act out of animosity towards his em-
ployer or to harm him. Nor did he act in a pecuniary interest”.2¢ However,
the two courts differed in their reasoning on another important point, the

615



Dimitrios Kafteranis, Stelios Andreadakis

whistleblower’s intention. The Court of Appeal was of the opinion that
Mr Deltour did not intend to blow the whistle at the time that he down-
loaded the documents. More specifically, he had copied the documents for his
own personal use in the event that he worked in the same sector. He thought
he had copied documents relevant to his training and did not know that he
had also copied the tax rulings.?5 Indeed, the Court of Appeal considered
that he could not be protected as a whistleblower at the time of the “elec-
tronic data theft”.

The Court of Appeal, using the case law of the Strasbourg Court as
a starting point, highlighted the fact that initially Mr Deltour had no in-
tention to blow the whistle. For this reason, Mr Deltour could not enjoy the
protection of Article 10 of the Convention at the time of the appropriation of
the documents. The Court observed that the theft cannot be justified a pos-
teriori by his intention to eventually publish the documents. “Theft, being
an instantaneous offence, cannot be invalidated by a later justification” .26

Contrary to the approach of the Court of Appeal, the Court of Cas-
sation followed a different path, always in line with the decisions of the
Strasbourg Court. It noted that the ECtHR did not specify, as a condition
for the protection of the whistleblower, his willingness to raise the alarm
as soon as the documents were appropriated.2” It should be noted that the
Strasbourg Court has never set such a condition since it has never ruled
on this point.28 The only relevant point arises from the case of MedZzlis Is-
lamske, where the Court noted that “... the applicants did not in any way
argue that their letter should be regarded as motivated by a desire to sound
an alarm....”29 It seems that the Strasbourg Court expects to see a genuine
desire and intention to sound the alarm, but there is no further guidance in
its case law so far.

The Luxembourg Court of Cassation followed a pragmatic and protec-
tionist approach to the whistleblower. As it was stated, “whereas recog-
nition of the status of whistleblower, based on an assessment of the facts
as a whole, means that a conviction, particularly in criminal proceedings,
would be regarded as interference by a public authority in the exercise of
the right guaranteed by Article 10 of the Convention, which is not necessary
in a democratic society for the purposes referred to in paragraph 2 of that
Article.”30 In addition, it considered that the Court of Appeal erred on an-
other point. The Court of Appeal retained the status of whistleblower as
justification for Mr Deltour to hand over the documents to the journalist,
but did not determine any other use of these documents (apart from their
handover). The contradiction in the reasoning of the Court of Appeal lies
in the fact that it grants the status of whistleblower as a justification for
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handing over the documents, but at the same time it condemns him for
laundering the use of these documents. The Court of Cassation made a spe-
cific reference to this inaccuracy, in order to strengthen its opinion on the
recognition of the whistleblower status.

The Court of Cassation has not only taken into consideration the pro-
tection of the whistleblower under criminal law, but also the prohibition of
restricting freedom of expression. It has offered protection to the whistle-
blower by recognising him as a cause of justification for the offences he
has committed.3! At this point, we can refer to another situation. If the
Court of Cassation confirmed the decision of the Court of Appeal on this
specific and important point, we should have had another concern: that of
the sanction imposed on the whistleblower, which is the last criterion of
the Strasbourg Court. The case law, up until now, is very restrictive on this
point, considering even dismissal as a serious sanction.32 In Bucur and Toma
as well as in Martchenko, the Court considered that the criminal sanctions
imposed on whistleblowers were excessive and constituted a violation of Ar-
ticle 10.33 Therefore, even if the Court of Cassation followed the opinion of
the Court of Appeal and the whistleblower was finally convicted of theft,
then in the same case the Strasbourg Court should have recognised that such
a sanction is disproportionate because of the interference with the freedom
of expression.34

A New Cause of Justification in Luxembourgish Criminal Law

Luxembourgish criminal law recognises three grounds for justification:
necessity, self-defence and legal order or authorisation.3® Justifications re-
move the unlawfulness of the offending behaviour, thus removing the crim-
inal responsibility of the perpetrator.36 In this case, the Court of Cassation
confirmed the decision of the Court of Appeal by recognising the status
of the whistleblower as a cause of justification.3” In addition, the Court of
Appeal recognised the justifying fact of responsible journalism for Mr Per-
rin, but emphasis needs to be given to the justifying fact of whistleblowing
recognised for Mr Deltour.38

In principle, a cause of justification is of statutory or case law origin.39
Apart from the grounds of justification provided for by law, the courts may,
in exceptional circumstances, apply this legal mechanism in order to resolve
a conflict between legal provisions and insofar as the incriminated act is
motivated by its social utility.4 In this case, the Luxembourg courts relied
on Article 10 ECHR and the case law of the ECtHR on whistleblowers
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as a basis for their decisions.*! In other words, the judges basically assess
the supporting fact and this is either admitted or rejected on a case-by-
case basis.#2 The Court of Cassation is the last court to assess this type of
situation in law, and it has already enshrined certain justifying facts, such
as the rights of the defence.*3

In this case, the Luxembourg courts followed the reasoning of the Stras-
bourg Court regarding the need to balance the whistleblower’s freedom of
expression and information to the public against the need to preserve the
confidentiality of certain information. The judges noted the importance of
protecting freedom of expression, the social utility of the act performed
and judged the different interests involved in favour of the whistleblower.
The status of the whistleblower is a new cause of justification that raises
legal questions for the future. It seems to us that this cause of justification
could be a point of reference in similar cases in the future. Nevertheless,
it is not clear whether this rule now represents the approach adopted by
the Court of Cassation and this inevitably creates some uncertainty for
the future whistleblower and the employer.44

Halet v Luxzembourg: Applying Article 10 ECHR
to Whistleblowers

The ECtHR used Article 10 ECHR and relied on Guja v Moldova, one of
the most famous whistleblower cases at the CoE and European level for its
first judgement on May 2021.45> There was reference made to the six criteria
that were developed in order to establish whistleblower protection under
Article 10, with more emphasis on the last two criteria: the assessment of
whether the damage to the employer outweighed the public interest and the
sanctions imposed.

It is worth starting with the fifth criterion, as it forms an important
element of the judgement, because the Court used all the previous saga on
the information that they took from the Luxembourg Courts. Using all this
information, the Court tried to have a holistic overview of the facts of the
case before proceeding with this very delicate balancing exercise between
the interest of the public and the interests of Pw(C.46 In trying to do so,
the Court made an interesting argument, admitting that PwC had a very
difficult year, due to the implications of the case at question. However, there
was not enough elaboration about Mr Halet’s situation and circumstances
in the context of this balancing exercise. Mr Halet definitely had a very
difficult year as well, because he lost his job, he became stigmatised and
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previous experience has showed that it will be extremely difficult for him to
find employment in the near future.

This ‘omission’ was coupled with the surprising recognition that the
value of the information contained in the documents revealed by Mr Halet
was not cardinal, ‘essential, new and hitherto unknown’.4” It was not suffi-
ciently justified why Mr Halet was seen in isolation from Mr Deltour. When
there is a discussion about LuxLeaks, there are two people associated with
this case, Mr Deltour and Mr Halet. Both of them exposed the wrongdoing
and their contribution was equally instrumental for the building of the case.
Mr Deltour was the one who initiated the exposure, but we cannot leave un-
recognised the fact that Mr Halet was the one who provided the information
about the magnitude of this case, which involved more than 300 companies
having achieved favourable tax arrangements in Luxembourg, while Jean-
Claude Juncker, President of the European Commission until 2019, was
Prime Minister. Therefore, it is not adequately clear why the applicant’s
disclosures were found to be lacking sufficient interest to counterbalance
the harm suffered by PwC and thus led to the conclusion that the public
interest in the disclosure was insufficient to outweigh the damage suffered
by the private employer. Such a conclusion is against the approach put
forward by both the EU Whistleblower Directive and the Council of Eu-
rope’s 2014 Recommendation on the protection of whistleblowers, which
put in the forefront the damage that the employees suffer following their
disclosure.48

The Strasbourg Court should have exercised more actively its supervi-
sory role, especially considering the fact that the judges reviewed the case
as a whole and took into account the relevant facts.4? This could have been
achieved without necessarily questioning the discretion exercised by the na-
tional courts, but just with reference to the Court’s jurisprudence, in order
to assess or not the interference was “proportionate to the legitimate aim
pursued” or not. Mr Halet contributed to an ongoing public debate on the is-
sues of tax avoidance and tax evasion schemes and it is not reasonable that
the Court deviated from its previous position regarding such disclosures,
which are of evident concern to the public at local, national and interna-
tional level.?0 In addition, his contribution was made with full appreciation
of the impact of his disclosures, in light of his professional expertise, the na-
ture of his job and the duties he was performing. This is an argument, which
can also be found in the case law of the Court of Justice of the European
Union (CJEU) as well.5!

It is beyond any doubt that Mr Halet acted in the general interest and
this is why the courts recognised that there was no violation of trade se-
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crets, he did not have any financial benefit himself, he never aimed to get
one, and he did not intend to harm his employer directly. His motivation
was just to inform the public. He acted driven by the wish to see a change
in the existing tax practices of large multinational corporations and to in-
crease tax transparency. There is a great resemblance between this case and
the case of Edward Snowden, in the sense that his intention was very noble:
to inform the public, the governments, the European Union and the finan-
cial markets as a whole about the need to promote transparency and tax
fairness at a global level. Like in the case of Snowden, he initiated a public
debate and the fact that the EU acted after his revelations confirms that
there is a need for such debates, as they enhance the significance of living
in a democratic society. We still do not know what the EU, Luxemburg
or France will do in response to this case; after all, these issues take time,
maybe nothing happens, but we, as a society, have the right to know and
be informed about such cases. It is then up to us whether we want to do
business with PwC, whether to buy their shares, whether to boycott or act
in any way we want as free citizens.

One more point that can be made in relation to the balancing exercise
and the public interest is in relation to a point made by judges Lemmens and
Pavli in their dissenting opinion. More specifically, in determining whether
the damage outweighs the interest of the public in receiving the information,
the ECtHR should have assessed whether and to what extent the disclosure
made was likely to cause damage to the State’s national interests.?2 In other
words, it is not only the employer that has to be taken into account, but
rather the public interest component of that damage; “the subject matter of
the disclosure and the nature of the [employer] concerned may be relevant”
as additional elements when conducting the balancing exercise between the
damage suffered and the public interest.53

The fact that Mr Halet’s situation was not taken into appropriate con-
sideration is also reflected when analysing the sixth criterion, the severity of
the sanction imposed. At first, there was no reference made to the applicant’s
dismissal, after making his disclosure. In previous cases, when the employees
were dismissed following their disclosure, the ECtHR has tended to consider
the interference as disproportionate.5* Another contradiction is in relation
to the severity of the sanction imposed, because the Strasbourg Court has
consistently held that the harsher the sanction, the more fear it will induce,
creating a chilling effect on potential whistleblowers of the same profession
or working in the same sector and consequently hinder any public debate.?®
However, in the case at question Mr Halet was ordered to pay a fine of
1,000 euros as well as the payment of a symbolic euro in damages to PwC
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as reparation for the damages it suffered. According to the judgment, it was
taken into consideration, as a mitigating factor, the “disinterested nature”
of Mr. Halet’s actions and was therefore imposed a fairly modest fine. Such
mild penalty fails to act as deterrent to other employees, who would want
to follow the example of Mr Halet.

The question remains: If what Mr Halet did was so wrong, why he was
not condemned more heavily; why the Court did not take the opportunity
to send a message of zero tolerance: that if similar cases happen again, then
there will be an even stricter penalty and a higher fine. At the same time,
a criminal conviction and no recognition as a whistleblower will definitely
deter future whistleblowers. In a country, such as Luxembourg, that relies
heavily on financial services, the reputation of the financial market needs
to be protected at all costs through the establishment of transparency, ac-
countability and due diligence.?6

Finally, there is something that was missing from this judgement; it is
the fact that there was not much guidance about potential whistleblowers
and what they should do in order to fulfil the abovementioned criteria and
get protection. As this is a new topic for the ECtHR, it is essential to have
as much guidance as possible, in order to comprehend the Court’s approach,
philosophy and expectations. The more extensive the case law of the Court
becomes, the more clarity potential whistleblowers will have, in order to
make an informed decision as to whether they blow the whistle or not. Not
everybody is a lawyer and it is not really easy to fully understand the legal
considerations that need to be taken into consideration, so without such
guidance, employees are in a very disadvantageous position. Furthermore,
clarity was essential because it would benefit, not only the employees, but
also the employers, i.e. the companies and their management, as they would
be able to determine the scope of their right to prosecute whistleblowers for
disclosing information. As mentioned earlier, a balancing exercise needs to
be performed in each case under examination and companies can suffer
setbacks in legal action against (former) employees, if they are not clear as
to the legal criteria for recognising whistleblowers.>?

The Grand Chamber’s Decision

After much anticipation, on 14 February 2023 the Grand Chamber de-
livered its judgment rectifying the previous decisions of the Luxembourg
Court of Appeal and of the third Chamber of the ECtHR.58 The Court
stated that whistleblowers should be protected under Article 10 ECHR when
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they report facts of public interest. The tax matters at hand were of public
interest and the Court made a significant statement in that regard by pro-
tecting Mr Halet, who did not report an illegal practice or a wrongdoing,
but “certain information that concerns the functioning of public authorities
in a democratic society and sparks a public debate, giving rise to contro-
versy likely to create a legitimate interest on the public’s part in having
knowledge of the information in order to reach an informed opinion as to
whether or not it reveals harm to the public interest” .59

First, the Court clarified that the criteria should be examined without
a specific order as there is no hierarchy or order to be followed in their
examination. Concerning the balancing of the public interest in the dis-
closed information and the detrimental effect of the disclosure, the Court
did not consider it as a conflict of rights (as suggested by the Luxembourg
government). It examined, instead, whether the domestic courts struck a fair
balance between, on the one hand, the public interest of the disclosed doc-
uments, and, on the other hand, the entirety of the harmful effects arising
from their disclosure. The Grand Chamber stressed that the Luxembourg
Court’s requirement of “essential, new and previously unknown%"” disclosed
information is not relevant. A public debate on tax practices was already
in progress in Luxembourg, thus additional information could come even at
a later stage.

Secondly, on the issue of balancing the damage to the employer and the
need of the public to be informed, the Court deviated from the previous
decisions. While it acknowledged the detrimental effect of the disclosures
on PwC, it noted that the Luxembourg Court of Appeal only referred to
“damage to ...... image”61 “loss of confidence’62, and the “difficult year”63
that PwC had following the Luxleaks investigations, but the Luxembourg
Court only focused on the damaged sustained by PwC, disregarding the
harm also caused to the private interests of PwC’s customers and to the
public interest in preventing and punishing theft and in respect for profes-
sional secrecy.

Thirdly, in relation to the sixth criterion: the severity of the sanction
imposed, the Court highlighted the importance of whistleblowers for the so-
ciety, while stressing that any undue restriction on them may have a chilling
effect on and dissuade potential whistleblowers to come forward. Regarding
the criminal conviction of Mr Halet, it was found to be not proportionate
in light of the legitimate aim pursued and Luxembourg’s interference with
Mr Halet’s right to freedom of expression was not “necessary in a demo-
cratic society”.64 The Court awarded €15000 non-pecuniary damage and
€40000 covering costs. It should not be overlooked that Mr Halet spent
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almost ten years fighting this legal battle, so any assessment should con-
sider the financial damage he suffered as well as the damage to his career
and reputation. Overall, the Grand Chamber through this judgment sent
a message that whistleblowers should be heard and not suppressed. After
all, purpose of whistleblowing is not only to uncover and draw attention to
information of public interest, but also to operate as bring about change
in the situation to which that information relates, where appropriate, by
securing remedial action by the competent public authorities or the private
persons concerned.65

Conclusion

The Grand Chamber was entrusted with a very delicate task: on the
one hand, to protect whistleblowers and the freedom of expression, and,
on the other hand, to offer guidance as to when the interests of the injured
party require to be given priority. The criteria developed in Guja constitute
a good starting point and should not end up used as part of a box-ticking
exercise. They should be used as guiding principles for a comprehensive re-
view and analysis of each case under Article 10 ECHR. The Grand Cham-
ber provided invaluable legal analysis in the areas of freedom of expression,
whistleblower protection, public interest and tax practices. As it happens
in most similar cases, one side is celebrating and the other side is complain-
ing, however what we should keep for now is that the Halet v Luzembourg
saga is very likely to be a judicial milestone in the area of whistleblower
protection.66

NOTES

1 In the ‘Swissleaks’ case, Hervé Falciani, a former employee of the HSBC Swiss bank,
denounced the bank’s policy which seemed to facilitate, inter alia, tax evasion and money
laundering. In the ‘Panama Papers’ case, a whistleblower, who remains anonymous, de-
nounced the policy of the law firm Mossack Fonseca (Panama) which seemed to facilitate,
inter alia, tax evasion and tax avoidance.

2 Judgment of 29 June 2016 in the so-called ‘Luxleaks’ case, District Court, Grand
Duchy of Luxembourg. The journalist Mr Perrin was acquitted by the District Court for
all the offences for which he was accused.

3 Judgment of 15 March 2017 in the so-called “Luxleaks” case, Court of Appeal, Grand
Duchy of Luxembourg.

4 The Court of Appeal acquitted Mr Hilet of the offence of breach of business secrecy,
noting that “by communicating the fourteen tax returns of PwC clients as well as two
letters, he did not divulge data that would be considered as business or manufacturing
secrets within the meaning of Article 309 of the Penal Code of his employer, as the
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