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Abstract

The Rome Statute of the International Criminal Court is a major landmark in the
development of international accountability. Its preamble affirms “that the most
serious crimes of concern to the international community as a whole must not go
unpunished and that their effective prosecution must be ensured by taking measures at
the national level and by enhancing international cooperation”. Thus the signatory
states were “determined to put an end to impunity for the perpetrators of these crimes
and thus to contribute to the prevention of such crimes”. The ICC contributes to the
fight against impunity and the establishment of the rule of law by punishing violations
of international legal norms. Accountability is important for the past and the future of
societies. The ICC needs the support and cooperation of the states to effectively
perform its mandate. So without ratification and implementation of the Rome Statute
the ICC will not have jurisdiction over non-member states, unless referred by the UN
Security Council. The Rome Statute does not only create the ICC but it also creates
the national jurisdiction of its States Parties as these states have the primary
responsibility to investigate and prosecute Rome Statute crimes.
With only five Arab states to date being State Parties to the Rome Statute, it is
obvious that the region is underrepresented at the ICC. Despite their positive role
played in the creation of the ICC, not ratifying the Rome Statute raises several
questions, especially that the majority of states that voted against the Statute were
from the Arab region. Ratifying and implementing the Rome Statute will strengthen
the Arab states criminal justice system, enabling them to prosecute international
crimes domestically and will deter any individual from committing them in the future,
regardless his official position. It will also allow the Arab states to have the primary
jurisdiction over international crimes and reinforces the entire judicial system. This
research will examine the issue of ratification and implementation of the Rome
Statute by the Arab states by analysing the reasons, challenges and obstacles of the
Arab states for not becoming part of the international criminal justice system.
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Introduction

Background

On 9 December 1948 the United Nations (UN) adopted a resolution mandating the
International Law Commission (ILC) to begin work on the draft statute of an international
criminal court.1 The momentum was temporarily lost,2 but found new strength and vigour in
the 1980s when it became apparent that there was an increase in international crimes.3 By
1994, a formal draft statute for an International Criminal Tribunal was adopted by the
International Law Commission and forwarded to the General Assembly (GA) for
consideration.4

The United Nations General Assembly adopted a resolution convening the United Nations
Preparatory Committee on the Establishment of an International Criminal Court (PrepCom).5
The purpose of the PrepCom, as mandated by the General Assembly, was to create a text that
could later be adopted by states. The PrepCom had “to prepare a widely acceptable
consolidated text of a convention for an international criminal court.”6 The PrepCom began
with a preliminary text of sixty-eight articles from the International Law Commission. After
nineteen weeks of formal meetings to draft a comprehensive statute, the PrepCom sent to
Rome a draft convention of 116 articles with 1,700 brackets containing disagreed language.7

1

Study by the International Law Commission of the Question of an International Criminal Jurisdiction, GA Res.
217 A (III), UN Doc. A/810.
2
GA Res. 897 (X) (1954).
3
GA Res. 44/89.
4
Report of the International Law Commission on the Work of Its Forty-Sixth Session, 2 Mat-22 July 1994, UN
Doc. A/49/10, chapter II, paras. 23-41; See more James Crawford, ‘The ILC’s Draft Statute for an International
Criminal Tribunal’, (1994) 88 American Journal of International Law 140.
5
See G.A. Res. 50/46, U.N. GAOR, 50th Sess., Supp.No.49 at 307, U.N. Doc. A/50/46 (1995).
6
ibid.
7
See Report of the Preparatory Committee on the Establishment of an International Criminal Court, U.N.
Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, U.N. Doc.
A/Conf. 183/2/Add.1 (1998). [hereinafter PrepComReport].
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The United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court was to complete the negotiations,8 drafting, and adoption of the
text within the five weeks assigned to it by the General Assembly.9 It met from 15 June till 17
July 1998. The Statute adopted in Rome had 128 articles, accompanied by a Final Act and
seven brief resolutions.10 As requested by Resolution F of the Rome Statute, in late 1998 the
General Assembly authorised the creation of the United Nations Preparatory Commission for
the International Criminal Court (Commission).

After the Statute of the International Criminal Court was adopted in Rome on 17 July 1998
by a majority of the states attending the Rome Conference,11 the Rome Statute subsequently
entered into force in July 2002. In 2003 the first judges were elected and the Prosecutor of the
Court was appointed. This can be seen as the culmination of a series of international efforts to
replace a culture of impunity with a culture of accountability.

After enormous efforts from the international community, the Rome Statute created the first
permanent International Criminal Court (ICC or the Court) with the objective of trying
individual perpetrators of the most serious crimes, namely genocide, crimes against
humanity, war crimes and aggression. The establishment of the Court was a result of several
years of drafting and negotiations and passed through different historical phases.12

8

Rome Statute of the International Criminal Court, adopted and opened for signature July 17, 1998, by the U.N.
Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, U.N. Doc.
A/Conf.183/9 (1998) [hereinafter Rome Statute or Statute].
9
See G.A. Res. 52/160, U.N. GAOR, 5 2nd Sess., Supp. No. 32, U.N. Doc. Al RES/52/32 (1997).
10
See Report of the Preparatory Committee on the Establishment of an International Criminal Court, U.N.
Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, U.N. Doc.
A/Conf. 183/2 (1998) [hereinafter PrepComReport].
11
In accordance with its Article 125, the Statute was opened for signature by all States in Rome at the
Headquarters of the Food and Agriculture Organization of the United Nations on 17 July 1998. Thereafter, it
was opened for signature in Rome at the Ministry of Foreign Affairs of Italy until 17 October 1998. After that
date, the Statute was opened for signature in New York, at United Nations Headquarters, where it remained until
31 December 2000.
12
See Antonio Cassese, International Criminal Law (2nd edn, Oxford University Press 2008).
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Research Significance

This research will be a significant endeavour to provide a clearer understanding of the
relationship between the Arab states and the ICC. Arab states have a significant role in the
establishment of the Court.13 They participated in the whole process through involvement in
the drafting and negotiations during the Rome Diplomatic Conference. All the Arab states,
except Somalia, participated and contributed significantly with their official delegations.
However, the Arab states’ positive role played in the creation of Rome Statute, is not
reflected in the number of ratifications by Arab states. To date, there are only five out of
twenty two Arab states that have ratified the Rome Statute; these are Comoros, Djibouti,
Jordan, Tunisia and Palestine.14 As the majority of states joined the ICC,15 there is much
pressure on Arab states to ratify the Rome Statute, due to their geographical location, and
their political and historical value in the region.16

This thesis will also provide beneficial analyses of the main reasons, which to date have
prevented the majority of Arab states from ratifying the Rome Statute. Despite the enormous
efforts by the international community towards Rome Statute ratification and implementation
by the Arab states, there were several concerns reflected. Arab states were concerned that
such a step would have an impact on their legal systems and constitutions, in addition to the
political fears regarding the jurisdiction of the ICC and its effect on their sovereignty. The
issue of compatibility of the Arab states’ constitutions and legislations with the Rome Statute
is one of the main obstacles, especially with the status of Sharia in the legal framework of the
Arab states. The consistency with Sharia or Islamic law will be an additional requirement
during the ratification and implementation process as most of the Arab states consider Sharia
13

Arab states in this context are member states of the League of Arab States and they consist of 22 member
states.
14
The State of Palestine accedes to the Rome Statute <https://www.icccpi.int//Pages/item.aspx?name=pr1082_2> accessed 1 April 2017.
15
123 countries are States Parties to the Rome Statute of the International Criminal Court. Out of them 34 are
African States, 19 are Asia-Pacific States, 18 are from Eastern Europe, 27 are from Latin American and
Caribbean States, and 25 are from Western European and other States.
16
See for example Statement of Mme Registrar at the first Regional Diplomatic Conference on the International
Criminal Court in the Middle East region, sponsored by the State of Qatar and undertaken together with the
League of Arab States and the ICC, 24 May 2011; Lecture by H.E. Ms. Tiina Intelmann, President of the
Assembly of States Parties to the Rome Statute of the International Criminal Court, Cairo University, Egypt, 7
May 2012.
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a primary source for their legislations. In addition, the ratification and implementation
process will require several legal and technical arrangements which most of the Arab states
may not be capable of.

This research also contributes to knowledge by filling the gaps in the literature on
understanding why the majority of Arab states have not join the ICC, which seems crucial
after the so called “Arab spring”. The conflicts witnessed by several Arab states showed the
lack of efficient judicial systems capable of investigating and prosecuting those who are
responsible of serious crimes and violence. Thus the Arab states need to join the ICC to end
impunity and to enhance the international criminal justice system within their domestic laws
by the implementation of the Rome Statute. The incorporation of the Statute’s crimes within
national legislations will enable the Arab states to try the perpetrators of these crimes
domestically. It will also serve as an opportunity to amend and update the laws to make them
compatible with the provisions of the Statute and fulfill their obligations towards the Court.
Moreover, this research will provide recommendations on how to address the challenges and
concerns in order to facilitate the ratification of the Rome Statute by the Arab states.

With just a few states from the region showing their commitment towards the Rome Statute,
the majority of Arab states are miles away from adhering to international law obligations.
The ratification and implementation of the Rome Statute will represent a commitment to the
fight against impunity and create a policy framework, at a national level, facilitating the
cooperation with the ICC and giving Arab states primary jurisdiction over crimes.

The most distinctive feature of the International Criminal Court is the complementarity of its
jurisdiction to national criminal jurisdictions. The concept of complementarity entails that the
ICC can gain jurisdiction only when domestic legal systems are unwilling or genuinely
unable to carry out an investigation or prosecution of an accused individual. Therefore, the
ICC gives preference to domestic courts if they are capable of conducting fair trials.

The International Criminal Court has jurisdiction to try people accused of the international
crimes of genocide, crimes against humanity, war crimes and aggression. The temporal

5

jurisdiction of the Court is also limited by Article 11 to crimes occurring after the entry into
force of the Statute, namely 1 July 2002.17 With respect to states that become party to the
Statute after 1 July 2002, the ICC has jurisdiction only over crimes committed after the entry
into force of the Statute with respect to that state.18 Notwithstanding the provisions of Article
11, there are circumstances under which the Court could have jurisdiction over acts
committed in states that are not parties to the Rome Statute. This is where a non-State Party
accepts the jurisdiction of the Court for specified crimes by making a declaration under the
Rome Statute.19 It is therefore possible for the Court to exercise jurisdiction over Arab states
that are not State Parties to the treaty as long as they are willing to accept the jurisdiction of
the Court for specified crimes.

The ICC can also have jurisdiction over a non-State Party where the Security Council has
determined, pursuant to Chapter VII of the UN Charter that there is a threat to the peace, a
breach of peace, or an act of aggression.20 Subject to the potential use of the veto power in the
Security Council, the ICC will initiate proceedings irrespective of the fact that the state
involved is not a State Party and has not accepted the jurisdiction of the Court. The ICC has
initiated proceedings like this in two Arab states thus far: Darfur, Sudan and Libya.

Article 27 of the Rome Statute governs immunity of heads of state or government. It provides
that the “official capacity as a head of state or government, a member of a government or
parliament, an elected representative or a government official shall in no case exempt a
person from criminal responsibility under this Statute.” This position is in direct contrast with
numerous constitutional provisions in many Arab states, which grant the heads of state and
government officials’ immunity by virtue of their office. However, recent experience has
shown that this immunity accorded nationally has been lifted in most international
instruments dealing with the prosecution of war crimes, genocide or crimes against humanity.

17

Rome Statute, Article 11.
Rome Statute, Article 11(2).
19
Rome Statute, Article 12(3).
20
Rome Statute, Article 12(2).
18

6

Research Statement

Given the current instability in most of the Arab region, the Rome Statute of the International
Criminal Court is needed now more than ever to help end impunity and promote and
guarantee international human rights. The challenges, obstacles and excuses put forward by
Arab states, including that international human rights law and Sharia are incompatible, can no
longer be used as will be evidenced and argued within this thesis.

Objectives of the Research

The main objective of this thesis is to examine the Arab states’ attitudes towards international
criminal law in general, embodied in the Rome Statute and the ICC in particular. The thesis
mainly argues that the Rome Statute provisions and Arab states’ legislations are compatible
in most areas, and it requires genuine commitment from Arab states towards justice, to
overcome any inconsistency. To achieve the main objective, the thesis aims first to analyse
the available methods of implementing the Rome Statute and some of the adopted approaches
by existing States Parties to the Statute. The second aim is to examine some of the Arab
states’ constitutions and the position of Sharia within these constitutions. Through examining
the topic and addressing different areas, the thesis aims to develop a holistic approach that
could facilitate the process of ratification and implementation in the future, by outlining the
concerns and obstacles. It will also contribute towards a better understanding of Arab states’
constitutions and legislations relating to the field of international criminal law; the need for
reforms and improvement in the Arab states’ legal and judicial systems, particularly with
regards to international crimes. Although individuals are the subject of international criminal
law, Arab states have an obligation to pursue justice on behalf of their citizens. States are the
actors that create the legislations and adhere to international institutions.

7

Arab states are usually seen as not participating widely in the international criminal justice
system, and judges from the Arab states could face many challenges and problems when
dealing with international crimes domestically, due to the lack of related legislations and
experience. It is very useful to examine how other states have dealt with similar issues and
obstacles, as these questions and obstacles regarding the Rome Statute are not unique to Arab
states. As the Statute does not propose a specific procedural regime to be applied, states may
choose different forms of implementation. Each particular legal system is likely to have some
distinctive features or at least certain elements that differentiate it from the legal systems of
other states.

As the research is devoted to examining the legal basis for international criminal justice and
studying the ratification and implementation issues in the Arab states, attention must be paid
to issues in the Islamic legal context—a significant gap in light of recent conflicts and
instability in the region. In general terms, Sharia is consistent with international law and
human rights as both call for peace, justice, and fighting impunity. The principles of Sharia
align with international legal norms of truth, accountability, and compensation for victims of
mass crimes and human rights abuse. But some Arab states fail to implement the true and real
norms of Sharia principles, which reflect the images of incompatibility of Islamic law and
international law.

Research Methodology

This research is carried out from a doctrinal legal perspective and takes the form of a
systematic analysis of existing primary and secondary sources on relevant issues,
encapsulated in statutory provisions and relevant judicial pronouncements thereon.21 The aim
of the doctrinal legal research is to logically and rationally analyse the relationship between

21

Terry Hutchinson, Researching and Writing in Law (Reuters Thomson, 3rd ed, 2010), 37.
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legal principles by investigating the consistency and certainty of the law,22 explaining the
area of difficulty and also to initiate further development of legal principles and doctrines.23

Correspondingly, this thesis attempts to analyse certain substantive statutory provisions, that
is, the provisions contained in the Rome Statute of the ICC and the provisions contained in
Arab states’ constitutions and domestic legislations. Applying a doctrinal legal approach by
examining the interaction between domestic legislations of Arab states and international
criminal law in general, and the provisions embodied in the Rome Statute in particular. The
objective of this analysis is to examine the consistency of such provisions with each other.
Accordingly, this analysis determines areas in which incompatibility arises in order to
suggest reforms in the legal systems and improvements to the capacity of Arab states’ judicial
systems, particularly with regards to international crimes.

In addition, the relevant provisions incorporated in the legislation of selected States Parties to
the Rome Statute will also be briefly analysed in order to identify the legislative attitudes of
such states in relation to the ratification and implementation process of the Rome Statute.
More specifically, this thesis provides an analysis of the relevant constitutional provisions,
which are currently in place in the Arab states’ constitutions, on selected topics and issues,
particularly in relation to Sharia, human rights and other issues concerning the ratification
and implementation process. Thus, it would identify incompatibilities between such
constitutional provisions and the Rome Statute. Moreover, this research provides a critical
analysis of the relevant features of the Rome Statute and the Arab states’ concerns towards it
during the drafting process. Therefore, it can be said that the doctrinal research approach is
suitable to achieving the aims of this thesis as there is compatibility between the international
aspects of domestic legislations in Arab states and the international criminal law embodied in
the Rome Statue and the general principles of jurisdiction of the ICC.

22

Ian Dobinson and Francis Johns, ‘Qualitative Legal Research’ in Wing Hong Chui (ed.) Research Methods
for Law (Edinburgh University Press, 2007), 19.
23
‘Doctrine’ is defined as: ‘[a] synthesis of various rules, principles, norms, interpretive guidelines and values.
It explains, makes coherent or justifies a segment of the law as part of a larger system of law. Doctrines can be
more or less abstract, binding or non-binding’, see Trischa Mann and Audrey Blunden(eds.) Australian Law
Dictionary (Oxford University Press, 2010), 197.

9

The doctrinal legal research, as described above, is advantageous because it provides
solutions to the problem and helps in identifying the legislative gaps, ambiguities or
inconsistencies in the substantive law provisions concerned. 24 Therefore, following a
doctrinal analysis, by focusing on the interaction between the international aspects of the
selected Arab states’ legal systems and the international criminal law represented in the
Rome Statute would help in identifying conflict. In addition, the analysis of the available
implementation methods and its effects on the legal systems will provide clearer options for
the concerned states. Consequently, where such conflict occurs, solutions will be suggested.
Similarly, his approach helps to determine the different reasons behind the reluctance of
several Arab states to ratify and implement the Rome Statute. This would assist the Arab
states concerned to reconsider their general attitudes towards the ICC or to amend provisions
that contradict the Rome Statute. This in turn would facilitate the ratification and the
implementation process of the Rome Statute. Further, a comparative approach will be
adopted to compare the approach of several State Parties’ towards the Statute, and in the final
chapter of this thesis, a case study approach will be used to examine the different cases and
situations of the Arab states concerned.
When considering empirical research methodology, 25 which is investigating through
empirical data how law and legal institutions affect human attitudes and what impact on
society they have, it can be said that empirical methodology is not appropriate to achieving
the thesis aims as this research does not seek to examine the impact of the Rome Statute on
the social, political or economic position of individuals or groups of people residing in the
Arab states concerned. It merely analyses certain rules of the Rome Statute in order to
examine its compatibility with the Arab states’ legal system and their concerns towards the
ICC. Moreover, the Rome Statute has not yet been ratified by most of the Arab states, thus,
adopting empirical research methodology would be difficult and inaccurate conclusions could

24

Terry Hutchinson, ‘Doctrinal research: researching the Jury’ in Dawn Watkins, Mandy Burton (eds.)
Research Methods in Law (Routledge 2013), 10 and 23.
25
Empirical methodologies is defined as:’Fundamental research — ‘Research designed to secure a deeper
understanding of law as a social phenomenon, including research on the historical, philosophical, linguistic,
economic, social or political implications of law’, see Consultative Group on Research and Education in Law,
Law and Learning: Report to the Social Sciences and the Humanities Research Council of Canada (Information
Division of the Social Sciences and Humanities Research Council of Canada, 1983) cited in Terry Hutchinson
and Nigel Duncan, ‘defining and describing what we do: Doctrinal Legal Research’, Deakin Law Review,
Vol.17,No.1,2012, 102.
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be obtained.26 Therefore, doctrinal analysis methodology is more appropriate than empirical
research methodologies in terms of achieving the aims of the thesis.27
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The analysis in this thesis is based on both primary and secondary sources of municipal and
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Maged and Steven C. Roach, which address the issue of Arab states and the ICC. In addition
to the works of Maged and Roach, Mohamed Elewa Badar, Farhad Malekian and Cherif
Bassiouni, which also contribute to an understanding of the relationship between Sharia and
international criminal law. This thesis draws from and builds upon, all of their important
work and contributions. However, the works are not with regard to the developments of the
ICC cases, and most significantly the recent events in the Arab world. There are implications
related to the so called “Arab Spring” and the ICC’s current involvement in two cases
concerning Sudan and Libya. The on-going conflicts and crimes, under the jurisdiction of the
ICC, committed in the region need to be addressed in the context of research, as the need to
get the Court involved in the region is now more necessary than ever before.

Research Structure

In this introduction, the thesis seeks to provide a brief historical background to set out the
basis for the application of the Rome Statute in general and the role of Arab states in
particular. The thesis is then divided into seven chapters plus a conclusion chapter. Chapter
one will deal with the general issues of ratification and implementation of the Rome Statute.
It reviews the Statute ratification and accession requirements and examines the different
methods and the scope of implementation, by analysing the available methods and their
effects on legal systems. This will provide all available options and methods for Arab states
that are willing to ratify and implement the Statute.

Chapter two will review and analyse the states’ approaches towards the Rome Statute. The
chapter will focus on selected States Parties to the Rome Statute, to provide a brief analysis
of their legislations and approaches in relation to the ratification and implementation process.
This is important as states usually benefit greatly from the experiences of other states that
have already undergone the implementation process.

Chapter three will discuss most of the Arab states’ constitutions on selected topics and issues.
This will provide analysis on the constitutional provisions currently in place, in relation to
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Sharia, human rights and other related issues to the ratification and implementation process.
Thus, the chapter will assist in the research of constitutional compatibility with the Statute.

Chapter four will explore the relevant features of the Rome Statute and the Arab states’
policies towards it during the drafting process. The chapter will examine the general
principles of the jurisdiction of the ICC, the crimes under the ICC jurisdiction, and finally,
will analyse the general principles of the Rome Statute. All of these issues will be in
accordance with the Arab states’ concerns during the negotiations and drafting process, and
the potential obstacles in their constitutions and legislations.

Chapter five is considered the core of this thesis as it focuses on the constitutional obstacles
and the political impediments to ratifying and implementing the Rome Statute. Different
constitutional issues are discussed including immunity and sovereignty. The political factors,
including the situation of human rights in the Arab states and the allegations of double
standards against the ICC.

Chapter six will focus on the Sharia, by identifying the common features between the Rome
Statute and Sharia. The chapter will consider whether there are any fundamental
incompatibilities between the Sharia and the related texts in international law, human rights
norms, and the Rome Statute. The Sharia has an important role in the legal approaches in
most of the Arab states, especially in regards to human rights related treaties; this will be the
focus of the chapter.

Chapter seven presents case studies of selected Arab states, both State Parties and non-State
Parties to the Statute. The chapter will review some of these states’ approaches and the
current ICC situations in the region. An important inclusion in the chapter is Egypt, as its
ratification will stimulate a demand for ICC membership in the whole region.
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1 Chapter One: General Issues of Ratification and
Implementation

1.1 Introduction

The International Criminal Court is considered one of the most important international
organisations after the UN.1 States that ratify the Rome Statute accept the obligations, which
are imposed on them and agree to fully cooperate with the Court in good faith according to
international law.2 The ICC promotes international peace and security by having jurisdiction
over “the most serious crimes of concern to the international community as a whole”.3 This
role shows the importance of the Rome Statute, the need for states ‘to have the commitment
and political will to ratify it, and finally a full cooperation with the Court through an effective
implementation of the Statute’s provisions into national legislations.
Arab states4 will need to go through the process of ratification and implementation of the
Rome Statute to fully cooperate with the Court and to have primary jurisdiction over cases.
This chapter will review the general approaches towards ratification and implementation of
the Rome Statute and the issues related to it. The first section discusses the ratification
process and its challenges. The second section examines the different methods of
implementing the Rome Statute. The third assesses the forms and process of incorporating
international criminal law into domestic legislation. Lastly, the fourth section analyses the
constitutional obstacles states face during the implementation process.

1

Antonio Cassese, International Criminal Law, (Oxford University Press, 2003).
Roy S. Lee (ed), The International Criminal Court: The Making of the Rome Statute- Issues-NegotiationsResults (1st edn, Kluwer Law International, 1999).
3
UN General Assembly, Rome Statute of the International Criminal Court (last amended 2010), 17 July 1998,
Preamble Para. 4.
4
Arab states refers to the twenty-two member states of the Arab League; Algeria, Bahrain, Comoros, Djibouti,
Egypt, Iraq, Jordan, Kuwait, Lebanon, Libya, Mauritania, Morocco, Oman, Palestine, Qatar, Saudi Arabia,
Somalia, Sudan, Syria, Tunisia, United Arab Emirates and Yemen.
2
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Treaties vary from one to another; each has its own mandate and purpose. States’ legal
frameworks vary as well, thus the implementation methods of treaties within states. The
treaty implementation, which is the process of giving force to an international treaty or
convention to be applied under national law,5 is essential, as it will assist the states to act in
accordance with their international treaty obligations.

The term implementation itself is very broad, referring to the means each state adopts
towards its international obligations within its national jurisdiction.6 Each state, which finds
itself in the need of amendments of its laws to achieve its obligations towards an international
treaty, must by pacta sunt servanda adopt these amendments to fulfil its obligations. 7
Accordingly, the implementation is a vital process required to complete the state’s approach
towards being a State Party to the Rome Statute. The whole method of incorporating
international norms into national legislation differs from one state to another, depending on
national laws and constitutional systems.8

The Rome Statute is a multilateral treaty and is subject to the provisions of the Vienna
Convention on the Law of Treaties9 (VCLT or Vienna Convention).10 Article 26 of the
Vienna Convention provides that “Every treaty in force is binding upon the parties to it and
must be performed in good faith”. So each state must adopt a broad definition to the term
‘implementation’ and apply it in good faith without restrictions or reservations that would
lead to undermining the core of the treaty.11 The pacta sunt servanda principle, which lies at
the heart of Article 26 of the Vienna Convention, applies without exception to every treaty

5

Gibran Van Ert, ‘What is Treaty Implementation?’ in C.C.I.L. (ed), Legitimacy and Accountability in
International Law-Proceedings of the 33rd Annual Conference of the Canadian Council on International Law
(1st edn, Canadian Council on International Law 2005).
6
ibid.
7
ibid.
8
Bruce Broomhall, ‘The International Criminal Court: A Checklist for National Implementation’’ in M. Cherif
Bassiouni (ed), ICC Ratification and National Implementing Legislation (1st edn, Nouvelles Etudes Penales
1999).
9
United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty Series, vol.
1155, p. 331.
10
Vienne Convention, Article 1: “The present Convention applies to treaties between States.”
11
See Michael Kourabas, ‘Vienna Convention Interpretation of the Interests of Justice Provision of the Rome
Statute, the Legality of Domestic Amnesty Agreements, and the Situation in Northern Uganda: A Great
Qualitative Step forward, or a Normative Retreat, A.’ (2007) 14 UC Davis J. Int’l L. & Pol’y 59.
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and holds good to all stages in a treaty’s life, including the interpretation.12 Most notably, the
Rome Statute provides that no reservations may be made to the Statute,13 however according
to Article 124 of the Statute a state may declare upon ratifying that “for a period of seven
years after the entry into force of this Statute for the State concerned, it does not accept the
jurisdiction of the Court with respect to the category of crimes referred to in article 8 when a
crime is alleged to have been committed by its nationals or on its territory.” Moreover,
unilateral declarations, which specify or clarify the meaning of certain provisions, are not
prohibited.

1.2 Ratification Issues

“Ratification”, “acceptance”, “approval” and ”accession” are the methods in which a state
establishes its consent to be bound by a treaty on the “international plane”.14 Ratification
places states under a duty to fulfil their obligations under international law. Each state will
normally review its national laws and/or its constitution to determine any need for
amendments before ratifying a treaty. After ratification, it would not be acceptable for a
national law to prevent the state from its obligation towards an international treaty.15 Most
states will require amendments in their domestic laws to be able to achieve treaty
requirements and objectives.

There is no common pattern that would fit all national legal systems and answer all open
questions. Therefore, different approaches are employed in order to meet the minimum
requirements for ratification. 16 Most of the state’s institutions, the legislative body, the
12

Mark Eugen Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties (Martinus Nijhoff
Publishers 2009) 365.
13
Rome Statute, Article 120.
14
United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty Series, vol.
1155, p. 331, Article 2(1) (b).
15
Joanne Lee, ‘The Ratification Process and the Entry into Force of the International Criminal Court Statute’ in
ELSA International (ed), International Law as We Enter the 21st Century: International Focus Programme
1997-99 (1st edn, Spitz 2001).
16
Daragh McGreal, ‘A Rationalist View of Rome Statute Ratification in the Pacific Region’ (2013) 11 Journal
of International Criminal Justice 1091-1109.
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executive and the judiciary, will have to deal with the issue of ratification of Rome Statute,
whether the respective state becomes a State Party or not. They have to be aware of this fact
in their own interest, because every domestic legal system may have to face situations, in
which their political and legal institutions may have to deal with issues related to the ICC.17

The “ratification” process refers to states, which have signed and ratified the Statute before
the deadline on 31 December 2000, while “accession” refers to the process of joining the
Statute but after December 2000. Article 125 of the Rome Statute, which is entitled
“Signature, ratification, acceptance, approval or accession”, manages the mechanisms and
procedures by which states join the ICC and become Parties to the Statute. In Article 125
paragraphs 2 and 3 it differentiates between ‘signatory States’ and ‘all States’. Only signatory
States can ratify, accept or approve the Statute. For all other states the Statute shall be open to
‘accession’. However, this differentiation is insignificant for the entering into force of the
Statute according to Article 126 of the Statute as all have the same legal effect. However, it
was one of those minor compromises leading to a broad consensus for the adoption of the
Statute as all four words had to be included to respect the various modalities provided for in
the different national legal systems.18

Signing a treaty may indicate the state’s acceptance to be bound by the treaty’s articles and
provisions according to the Vienna Convention.19 But for the Rome Statute, it is just a
preliminary act and must be followed by an act of ratification or accession.20 According to
Article 14.1(a) of the Vienna Convention the state’s consent to be bound by a treaty is
expressed through the ratification process when the treaty provides “such consent to be
expressed by means of ratification”. Moreover, during the period between signing the treaty
and ratification, states are obliged to refrain from any acts that are considered contrary to the

17

Joanne Lee, ‘The Ratification process and the entry into force of the International Criminal Court Statute’ in
ELSA International (ed), International law as we Enter the 21st Century: International Focus Programme 1997
99 (1st edn, Spitz 2001).
18
See Otto Triffterer, ‘Legal and Political Implications of Domestic Ratifications and Implementation
Processes’ in Claus Kress and Flavia Lattanzi (ed), The Rome Statute and Domestic Legal Orders: General
Aspects and Constitutional Issues (1st edn, Editrice il Sirente 2000).
19
Vienna Convention, Articles 11 & 12.
20
See Roger S. Clark, ‘Article 125 - Signature, Ratification, Acceptance, Approval or Accession’ in Otto
Triffterer (ed), (2nd edn, Nomos 2008).
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treaty objectives and purposes.21 The state is not obliged to ratify the Statute after the
signature and it can make a declaration of their intent not to ratify after initially signing the
treaty.22

Article 124 of the Statute includes a “transitional provision” or “opt-out” clause, in which a
state may declare for a period of seven years after ratification that it no longer accepts the
jurisdiction of the Court in relation to Article 8 crimes (war crimes). The article applies if the
crimes are alleged to have been committed by the state’s own nationals or within its
territory.23 Apart from such transitional clause, the Statute does not allow the making of
reservations.24 Therefore, where a state makes declarations in relation to its understanding of
the nature of its legal obligations under the treaty, this cannot be considered a formal
reservation. The rationale for this is that a reservation is intended to “exclude or to modify the
legal effect of certain provisions of the treaty in respect of their application to that state”.25

It is a usual procedure for some states to attach an “interpretive declaration” during their
ratification process. The UN practice in facilitating the depositing of interpretive declarations
in state practice has proved to be a critical mechanism to encourage states to ratify
multilateral treaties. Several states engage in this practice as a way of protecting themselves
from the implications of a breach should the relevant authority be unable to secure the
compliance of other principal entities. The interpretive declaration can also mitigate
municipal concerns about the effect of a treaty and can be an effective technique to clarify the
legal obligations or status of the parties concerned.26 Accordingly, declarations can be useful
in facilitating the development of confidence in multilateral treaties, with a positive effect of
encouraging a full commitment even though this commitment may be demonstrated several

21

Vienna Convention, Article 18.
See more Alain Pellet, ‘Entry into Force and Amendment of the Statute’ in Antonio Cassese and others (ed),
The Rome Statute of the International Criminal Court: A Commentary (1st edn, Oxford University Press 2002).
23
Rome Statute, Article 124.
24
Rome Statute, Article 120.
25
Vienna Convention, Article 2(1)(d). See also Articles 19, 20, 21 and 2.
26
See more John H. Jackson, ‘Status of Treaties in Domestic Legal Systems: A Policy Analysis’ (1992) 86 The
American Journal of International Law 310.
22
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years after ratification. In short, declarations do not provide any legal effect whatsoever in
international law, nonetheless states when ratifying a treaty uses them quite often.27

Most of the Rome Statute declarations upon ratification amount to an attempt to reiterate the
provisions or to clarify the obligations by explanation, as opposed to restricting the
obligations imposed. Some States Parties have made declarations setting out their
understanding of its application, usually declarations concern the matter of interpretation or
understanding of technical terms and language issues.28 These declarations are not considered
to be matters of high controversy, as they have no adverse impact on the legal commitment.
Still others, for example Egypt’s declarations, seek to highlight the Rome Statute’s
importance being interpreted in conformity with general principles of international law and
norms concerning fundamental rights, developed over time and which have attained
customary international law status.29 Similarly, the United Kingdom has pointed out that it
understands the term “established framework of international law” in Articles 8(2) (b) and (e)
of the Rome Statute as including customary international law as established by state practice
and opinio juris.30 The declaration made by France mentioned that the Court could not
preclude the exercise of the right of self-defence at international law and as expounded in the
UN Convention, and seek to protect its right to the possible use of nuclear weapons. It added
that it excludes, what it calls ‘ordinary’ crimes, including terrorism and also excludes military
targets and collateral damage.31 While New Zealand on the other hand was concerned to
ensure that Article 8 was not limited to conventional weapons, so that it should include
nuclear weapons.32

Ratification and implementation are usually related and in several states, even dependent on
each other: the first may result in an automatic implementation of the whole Statute or of its

27

Gillian Triggs, ‘Implementation of the Rome Statute for the International Criminal Court: A Quiet Revolution
in Australian Law’ (2003) 25 Sydney L. Rev. 507-534.
28
ibid, 510.
29
United Nations, Multilateral Treaties Deposited With The Secretary-General (United Nations Publications
2000), 129.
30
ibid, 128.
31
ibid, 128.
32
ibid, 130.
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self-executing provisions.33 In most states, ratification and implementation follow different
procedures, equally essential to enforce the Statute at a national level. Thus assuming the
presence of a political will to ratify the Statute, ratification is usually then a formal procedure
followed within the state.

1.3 Approaches to Implementation

There is no formal method or form of implementation required by international law or the
Statute, as what matters is the end result of a comprehensive and effective legislation that
reflects the Statute into domestic laws.34 The process of implementation depends on the legal
system each state has. In general, there are two main legal traditions that states usually
follow: monist and dualist systems,35 and in each legal system the way of implementing
international treaties into national legislation is different.36 Mainly the state’s constitution or
legal system determines the process of implementing international treaties. The main
distinction between the two systems is related to the incorporation legislations, as for the
monist system states are not required to create any new legislation after the ratification
process as their constitutions allows the direct incorporation of international treaties into
national law. In other words, when a state ratifies an international treaty, the self-executing
provisions included in the treaty are applied directly into domestic law and overcome or
prevail any contradicting or conflicting provisions in domestic law.37 As for the states that
33

Otto Triffterer, ‘Legal and Political implications of domestic ratifications and implementation processes’ in
Claus Kress and Flavia Lattanzi (ed), The Rome Statute and Domestic Legal Orders: General aspects and
constitutional issues (1st edn, Editrice il Sirente 2000).
34
Julio Bacio Terracino, ‘National Implementation of ICC Crimes: Impact on National Jurisdictions and the
ICC’ (2007) 5 Journal of International Criminal Justice 421-440.
35
Monism: In the monist theory of international law it is accepted that there is no separation between
international law and domestic law. Both are seen as part of a unified system, and it is normally accepted in such
systems that international law takes precedence over the rules of domestic law.
Dualism: In other states, the two systems are said to be separate, so that international law is not necessarily part
of domestic law. In such a system, which are said to apply the dualist theory of international law, it may be
necessary to incorporate international law into domestic law, via, for example, specific domestic legislation.
36
Bruce Broomhall, ‘The International Criminal Court: A Checklist for National Implementation’ in M. Cherif
Bassiouni (ed), ICC Ratification and National Implementing Legislation (1st edn, Nouvelles Etudes Penales
1999).
37
Eileen Denza, ‘The Relationship between International and National Law’ in Malcolm Evans (ed),
International Law (4th edn, Oxford University Press 2014) 412, 421.
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follow the dualist system, a further step is required after the treaty ratification, which is the
adoption of national legislations to incorporate international obligations into the national
legal system. In other words, international treaties will not take effect at a domestic level
without legislation to incorporate the international treaty. 38 Thus, there is an obvious
distinction between the two legal systems that states follow.

As for the Rome Statute and the nature of the work the Court’s carry, ratifying the Statute
without implementing a national legislation, which is the monist system, could not be
sufficient. The ICC requires a specific type of state cooperation, for example, obligation to
arrest and surrender or matters related to an official’s immunity, which requires domestic
legislation to regulate these matters.39 As most states do not apply the monist system purely,
they might have a policy, which is closer to the dualist system in some matters.40 Even if the
state adopted the Rome Statute under a purely monist system and incorporated all its articles,
the national law would still require legislations to create the system of cooperation between
the Court and the national authorities responsible for fulfilling the obligations.41 It could be
argued that direct incorporation of the Rome Statute, under the monist system, in regards to
the crimes42 can be effective. But as for the cooperation regime43 and the obligations,44 the
competent authorities to carry out and perform these obligations will still need to be specified
in the domestic legislations.45

Another aspect in regards to the implementation process is the requirement of legislation in
some of the dualist system states even before the ratifying or acceding process.46 This could
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affect and delay the ratification decision, as the state is required to prepare implementing
legislation before ratification. As each state will follow a different approach in implementing
the Rome Statute, depending on its own legal system, there are two main aspects which are
considered the most vital in the implementation process, the state cooperation with the Court
and complementarity. 47 Despite the establishment of the ICC and being an operational
international organ, the national courts still remain the main pillar of the whole international
criminal justice system.48 Although the Rome Statute obliges states to ensure that their
national laws contain provisions which allow them to cooperate with the ICC and respond to
the Court’s requests,49 the Statute lacks any provision relating to the implementation of the
substantive law provisions.50

All States Parties are expected to incorporate relevant provisions of the Rome Statute into
national law, particularly as the Statute has an effect on a wide array of domestic laws and
contains very technical obligations for States Parties, even for a monist state. The ICC has no
enforcement mechanisms at a national scale; for instance, there is no police force or prison.
In that aspect, heavy reliance on state cooperation is essential to its success. A compelling
argument may be made to support the claim that the starting point for the ICC’s success rests
with the States Parties adopting legislation.

The principle of complementarity grants primary jurisdiction to the respective State Parties
on whose territory or by whose nationals, the alleged crimes, specifically defined in the
Statute of Rome, are alleged to have been committed. The principle of complementarity is
one that recognises the States Parties’ jurisdictional sovereignty and simultaneously eases the
burden of the ICC’s caseload.51 In allowing for complementarity through the implementation
process, States Parties must give specific attention to issues such as command responsibility,
individual criminal responsibility, determination of sentences, immunity provisions, statutes
of limitations, and, because the Statute sets a minimum rather than a maximum standard that
47
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States Parties must meet, definitions of crimes and jurisdictional scope. Where allegations are
made, the ICC will only have jurisdiction in clearly demarcated circumstances. Such
instances include a state’s acceptance of the ICC’s jurisdiction, a case referred by the UN
Security Council and when a State Party is either genuinely unwilling or unable to exercise
its national jurisdiction.52 The principle of complementarity will be discussed in more detail
in a later section.

1.4 Options for Implementation

The options for implementing the Rome Statute vary from state to state depending on the
legal and constitutional system. The state may choose to create new legislation or amend
existing law or choose not to implement and rely on ordinary crimes. The Statute does not
oblige member states to create legislations nor incorporate international crimes. What
matters, according to Article 17 of the Rome Statute, is the willingness and ability of the
member states to prosecute.53 The existence of substantive domestic law, which includes the
ICC crimes, will allow states to effectively investigate and prosecute the international crimes
themselves.54 The ICC, is not only considered as court of last resort or to complement the
national courts, but its importance is that it will assist in the creation of a high level of legal
standard and a source of norms that member states shall follow.55 In the end, each State Party
will chose the most suitable way of implementation according to its own legal system and
how best to adopt the substantive international criminal law.
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1.4.1 Amendment of Existing Law

The state choosing to amend existing laws can add new provisions containing the
international crimes listed in the Rome Statute, or may add a whole new chapter or section
specifically for international crimes or can opt to modify existing law. Modification of
existing laws could be a simple process for a state and may not require many resources
depending on the method adopted. The national legislator of the state will incorporate the
substantive international criminal law into the existing domestic laws.56 There are different
rules of procedures for the amendment process in each state, in some a bill may propose to
affect, modify or alter existing law, either by amending the provisions or superseding it. The
proposed amendment may insert new text or strike text that might conflict with the Rome
Statute requirements. A bill or draft will usually identify the specific statutory language to be
struck out and provide the language to be inserted. Or it may propose a new text
incorporating all the changes to be inserted in the provision.

1.4.2 Creating a New Law

The process of creating a new law to incorporate the international crimes and the Rome
Statute provisions could be more complex, as it would require more effort and time.
However, it would be a more efficient process, as the state will have the opportunity to create
inclusive law containing all the substantive international criminal law and the general
principles of the Rome Statute.57 Such a process would result in a new code or act in the
state’s national legislation, specified for international criminal law, which would be more
beneficial for the state practice and accessibility before its national courts. Methods for
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enacting new laws are usually described in the constitution of the state or processed through
its parliamentary system.

1.4.3 Relying on Ordinary Domestic Offenses

After ratification, some states choose not to incorporate the Rome Statute provisions into
their national laws, particularly the substantive part, and depend on their existing penal or
criminal laws. Criminal acts such as murder, torture or rape, which are found in the elements
of crimes in the Rome Statute, are found in national legal systems. Although most of the
crimes and criminal acts found in international criminal law can have a similar form in
national criminal law, for example wilful killing as murder or pillage as theft, the gravity of
these crimes will not be similar, nor the penalties.58 The nature of the international crimes,
which are considered the “most serious crimes”, will be undermined if they are prosecuted as
ordinary crimes. In addition, a state that chooses not to incorporate the Statute into its
national laws might find itself unable to prosecute international crimes resulting in the ICC
taking over the jurisdiction of the case according to the complementarity principle.59

1.5 Methods of Implementation

1.5.1 Replicating the Rome Statute

A simple process of incorporating the substantive part of the Rome Statute is achievable by
adopting the provisions of the Statute verbatim into domestic legislation. The domestic law
would then mirror the Rome Statute with regards to the definitions of the core crimes
58
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mentioned in the Statute.60 States tend to adopt this method as it is considered an easy process
and guarantees the compatibility of their domestic laws with the Rome Statute. 61 This
approach might not be suitable for those states in which their constitution prevents unaltered
adoption of certain norms of international criminal law.62

1.5.2 Reference to the Statute

Another choice for complete incorporation, is referencing to the Rome Statute, a state could
allow a direct reference to an international treaty or convention within its domestic law.
Therefore, the state could make reference to the Rome Statute provisions, using the
definitions of the crimes mentioned in the Rome Statute. This would be another simple
process if the state adopted a new legislation but still referred to the Statute for the
definitions. 63 Although this is a simple and efficient process, it could lead to some
disadvantages. Referring to the Statute would not override problems that might result from
any constitutional or national law conflict. A domestic law provision could contradict with a
Rome Statute article, by adopting this method, the national legislator, will not be able to
amend the contradicting provisions. Moreover, in a state where its legal system requires a
written national law or act to establish individual criminal responsibility, the referencing
method could not be applicable.64

The referencing method could have two different forms: static or dynamic. A static reference
approach takes the form of referencing directly to the Rome Statute, whilst a dynamic
reference approach pertains more to referencing international and customary laws and
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includes any future developments in international law.65 In other words, a static reference
model would refer directly to the definition of the crimes mentioned in the Rome Statute. For
example, the ICC Act 2001 of England and Wales Article 50(1) reads “war crimes means a
war crime as defined in Article 8.2 of the ICC Statute”.66 Whilst on the other hand, a dynamic
reference approach leaves a space for any developments in the existing definition for future
amendments on the definition of crimes incorporated in national law, for example the
Canadian Crimes against Humanity and War Crimes Act 2000 reads “war crime means an act
or omission committed during an armed conflict that, at the time and in the place of its
commission, constitutes a war crime according to customary international law or
conventional international law applicable to armed conflicts, whether or not it constitutes a
contravention of the law in force at the time and in the place of its commission.”.67 Both
approaches of referencing are considered easy approaches for the national legislator and in
most cases they lead to an efficient result in incorporating the international criminal law into
domestic legislations.

1.5.3 Direct Application

Although this process of complete incorporation could be an easy approach in which
customary international law would be applied directly into domestic law without the need of
written law, in practice it is not efficient as most states will not be able to prosecute
individuals for international crimes without domestic legislation.68 In common law states,
the definitions of crimes under customary international law can be directly applied into their
domestic laws; therefore, this method could be adopted in common law states when directly
applying the Rome Statute.69 The criminal conducts listed in the Statute’s Articles 6-8, which
embody customary international law, might be already punishable under national law even
65
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before ratification of the Statute. However, courts in these states are very reluctant to apply
customary international law, thus definitions of crimes usually require legislations.70

1.6 Scope of Implementation

1.6.1 Article 88

Article 88 of the Rome Statute, entitled “Availability of procedures under national law,”
reads: “States Parties shall ensure that there are procedures available under their national law
for all of the forms of cooperation which are specified under this Part.” Thus the Statute
obligates States Parties to legislate or to confirm that there are available provisions within
their national laws that allow for cooperation with the Court. 71 In the process of
implementation, Article 88 imposes the obligation on ratified states to adopt domestic
provisions or procedures to fulfil their cooperation requirements with the Court. On the other
hand, there is no similar obligation to implement the substantive part of the Rome Statute,
which is, in the end, left at the state’s discretion. Some scholars argue for the extension of the
scope of Article 88 to include obligations to implement the substantive law, similar to the
cooperation regime.72 Thus, states that ratify will be under the obligation to fully implement
the Statute into their domestic legislations.

The ICC requires state cooperation to function efficiently; therefore, Article 88 is essential to
ensure that states adopt legislations that provide full cooperation. The process of
implementation and the procedures of cooperation are left to the choice of each state,73 as
long as it cooperates with the Court. As mentioned earlier, it will not be accepted that a state
70
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cannot cooperate due to their domestic laws lacking the appropriate cooperation provisions.
Beside the obligation to implement Article 88 is considered as an introductory article, which
will assist the national legal systems to adopt all the cooperation provisions of the Rome
Statute. It introduces cooperation requirements under the Statute into the domestic
legislations, whether regarding the Court’s requests or the surrendering of nationals.

A state is under obligation to cooperate with the ICC, yet is not obliged to prosecute the
international crimes as the ICC can have the jurisdiction under the complementarity principle.
However, a state that is willing to have full jurisdiction should ensure that it is able to and has
the capacity to do so using its own legal instruments. Thus, the relationship between a state
and the ICC regarding the scope of implementation can be divided into two main parts: part
one is related to cooperation between the state and the ICC, which is considered an obligation
to Member States. Whilst part two is related to the complementarity principle, in which the
state demonstrates its willingness and ability to prosecute and investigate crimes under the
subject matter jurisdiction of the ICC.

1.6.2 Cooperation Obligations

A detailed discussion of the cooperation obligations will be analysed in this section. As it was
reviewed earlier, Article 88 of the Rome Statute works as an introduction to the cooperation
provisions in the Statute, which are found under Parts 9 and 10. The provisions provide the
general requirements and procedures related to the Court’s requests and the Member States’
methods of response, the requirements of cooperation in arrest and surrender of individuals
matters and collection of evidence.74 The three main types of cooperation under Part 9 of the
Rome Statute are the following:75

74

Jennifer Schense, and Donald K. Piragoff, ‘Commonalities and Differences in the Implementation of the
Rome Statute’ in Matthias Neuner (ed), National Legislation Incorporating International Crimes: Approaches
of Civil and Common Law Countries (1st edn, BWV 2003), 239-255.
75
Joanne Lee, ‘The Ratification process and the entry into force of the International Criminal Court Statute’ in
ELSA International (ed), International law as we Enter the 21st Century: International Focus Programme 199799 (1st edn, Spitz 2001), 121-152.

29

-

Arrest and surrender of persons to the Court.

-

Assisting the Court with the collection and preservation of evidence.

-

Facilitating the eventual forfeiture of the assets of perpetrators.

As an overall obligation to cooperate, each state will apply an ideal method to ensure that its
implementation process fulfils such requirements, whether on the legal or the procedural side.
For the legal side, states are required to review their constitutional constraints to cooperate
with international organisations like the ICC. There might be some restrictions to the duty to
cooperate, which might lead to postponing the Court’s requests or even denying them.
Articles 89, 94, 95 and 98 of the Statute can be interpreted in a way that a state may not fulfil
its obligations towards the Court.76 A state might also consider setting the regulations for the
mechanism of cooperation with the Court, for example by nominating the authorities
responsible within the state to cooperate with the Court, allocating the costs of fulfilling such
cooperation and protecting the shared data between the state and the Court.77

1.6.2.1 Arrest Warrants Issues

The execution of the ICC arrest warrants or serving summons to appear would require
incorporated legislation or procedures enabling the state to perform them. Implementation
will allow the domestic authorities to execute ICC warrants, to respect the due process rights
of the arrested,78 enforce matters related to the tracing and freezing of assets if applicable.79
The procedures must be carried out fairly and with scrupulous respect for the rights of the
accused, thus upholding the Court’s legitimacy. Without such legislation, a state might not be
able to execute arrest warrants, which is vital to the efficiency of the ICC proceedings, as
trials cannot be undertaken without the presence of the accused.80 Thus states are under two
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objectives during the implementation process of these obligations: to ensure the efficiency
and the legitimacy of its enacted legislations.81

1.6.2.2 Surrender Proceedings Issues

The issue of surrender and extraditing individuals to the ICC could be a complex issue in
relation to the implementation process. A state might be in a position in which it is required
to surrender a national to the ICC for prosecution. The complexity arises when the state has a
constitutional constraint on the surrender of its own nationals. The admissibility of the case
can be challenged, according to Articles 18 and 19 of the Statute, in which the state
challenges the Court’s jurisdiction over the case, or in the situation that the accused submits a
challenge of ne bis in idem under Article 20 of the Rome Statute.82

Such obstacles need a legislative framework that enables the cooperation regime to function
efficiently.83 Some states may amend their constitutions in order to fulfil such requirements.84
A state might also be in a situation where cooperation may conflict with other international
obligations regarding diplomatic immunities.85 The Statute imposes strict considerations on
what the national legislation contains, for example the Statute provides no grounds for
refusing to surrender a person to the Court, the Statute only addresses the requirement of
States Parties to comply with all requests for arrest and surrender.86 Thus, the national
legislations prohibiting the surrender of nationals cannot be considered and should reflect this
with its provisions.
81
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1.6.2.3 Evidence Collection Issues

Under Article 93 of the Rome Statute states are obliged to support the Court in other forms of
cooperation, such as the collecting of evidence related to the cases. The process of collecting,
processing and transferring the evidence requires both a legal framework and technical
requirements concurrently. The technical requirements include the search for evidence,
examination of site and preservation of evidence. These processes will not only require
domestic provisions which facilitate such procedures, but also regulate the limits of such a
cooperation regime in the light of Article 72 of the Rome Statute, which protects the national
security interests from the disclosure of information or documents.87

1.6.2.4 Privileges and Immunities of ICC Personnel

Each State Party must recognise the privileges and immunities of the ICC personnel
according to Article 48 of the Rome Statute. This includes the Court’s Judges, Prosecutor,
Deputy Prosecutor, and Registrar. As most of the states recognise immunity of diplomats, it
could be an easy process of implementation to amend the relevant national law to include
ICC personnel.88 In ratifying the Agreement on Privileges and Immunities of the International
Criminal Court (APIC).89 The APIC aims to provide the ICC staff with certain privileges and
immunities, which are required to perform their duties in an independent and unconditional

87

Rome Statute, Article 72 also applies to Article, 56, paragraphs 2 and 3, Article 61, paragraph 3,
Article 64, paragraph 3, Article 67, paragraph 2, Article 68, paragraph 6, Article 87, paragraph 6 and Article 93;
See more “National Security Interests” Bruce Broomhall and Claus Kreß, “Implementing cooperation duties
under the Rome Statute” in Claus Kreß and others (ed), The Rome Statute and Domestic Legal Orders Volume
II: Constitutional issues, cooperation and enforcement (1st edn, Editrice il Sirente 2005), 532.
88
Joanne Lee, ‘The Ratification process and the entry into force of the International Criminal Court Statute’ in
ELSA International (ed), International law as we Enter the 21st Century: International Focus Programme 199799 (1st edn, Spitz 2001), 121-152.
89
The Agreement on Privileges and Immunities of the International Criminal Court, deposited with the
Secretary-General of the United Nations, was adopted on 9 September 2002 during the first session of the
Assembly of States Parties. The APIC entered into force on 22 July 2004. ICC-ASP/1/3.

32

manner. It is a separate international treaty open for signature and ratification to all states, not
only by States Parties to the Statute.90

1.6.3 The Principle of Complementarity

One of the main features of the Rome Statute and the core of the ICC admissibility is the
complementarity principle.91 The Court will not have jurisdiction over a case unless the state
is unwilling or genuinely unable to carry out investigations or prosecutions. Thus, the
primary responsibility upon a state is to investigate and prosecute the core crimes of the
Statute. Therefore, each state has a duty to exercise its criminal jurisdiction and the ICC’s
jurisdiction is considered “residual” if the state fails to genuinely investigate or prosecute the
perpetrators.92

The presence of the complementarity principle can be considered as the purpose of or
incentive for the state to implement the Rome Statute and incorporate the substantive law into
its national laws. It can also be a “supervisory” element, in which state’s sovereignty will not
be affected by the ICC’s jurisdiction unless the state fails to carry out its obligations.93 States
that are concerned that their sovereignty could be affected by the complementarity principle
should consider that the principle gives the primary jurisdiction to the state itself. Therefore,
states should use such principle to implement the Rome Statute to gain the primary
jurisdiction over the crimes.
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The Rome Statute contains in its provisions the inadmissibility criterion, which might be
contrary to the approach other international courts adopted.94 As for the challenging of the
admissibility of a case, the state will have to prove that the case falls under one of the
inadmissibility criterion enunciated in Article 17 of the Statute and the case does not fall
under any of the exceptions in the article.95 As a result, such challenges and admissibility
issues will affect the implementation process and the definitions of the crimes of the Rome
Statute in the domestic legislations.

During the implementation process, states must consider reviewing their national laws to
fulfil their obligation to investigate and prosecute the international crimes in order to keep
their primary right of jurisdiction. Otherwise, the lack of or the inadequacy of substantive law
related to the international crimes in the state will lead to the inability status, thus the ICC
will have jurisdiction over the case. Even the presence of domestic law containing the
substantive law of the Rome Statute is not enough, though it is still needed to be competent
and adequate to enable the state to investigate and prosecute the international crimes in the
national courts.96 A state’s inability can be for reasons other than the lack of domestic
legislations, for example the existence of internal armed conflict or economic reasons in the
state.

As the principle of complementarity does not oblige states to implement substantive law of
the Rome Statute, it must be noted first that some of the crimes enunciated in the Statute
existed under international law and customary law before the creation of the Rome Statute,97
for example, the crime of genocide and some war crimes conducts. There is an obligation to
incorporate these crimes into domestic laws deriving from other treaties or customary law.98
As for other crimes, such as crimes against humanity and other war crimes conducts, the state
94
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finds itself under no obligation to incorporate these crimes, as the Rome Statute does not
contain articles expressly putting an obligation on the state to implement substantive law into
domestic laws.

Based on the complementarity principle, it has been argued that, states are obliged to
incorporate into national legislation, the crimes found in the Statute.99 Such an argument
derives from a different perspective of the interpretation of the Statute’s articles, for example
the Preamble of the Rome Statute, which affirms that “the duty of every state to exercise its
criminal jurisdiction over those responsible for international crimes”, domestic legislation is
needed in order to fulfil the duty. Therefore, a Member State lacking the required domestic
legislation to investigate and prosecute international crimes will not be able to fulfil its
obligation or duty under the Rome Statute. Moreover, in the Preamble it is affirmed that “the
most serious crimes of concern to the international community as a whole must not go
unpunished; effective prosecution must be ensured by taking measures at the national level
and by enhancing international cooperation”.100 The mentioning of “at the national level”
represents the vital role of the national investigations and prosecutions by the domestic
authorities, which will require an efficient national legislation. The state has more resources
and ability to handle the cases that fall within its jurisdiction; therefore, the goal of ending
impunity enriched by the Rome Statute can be achieved through state cooperation and
practice. Such state ability to investigate and prosecute the international crimes requires a
domestic legislation within the state.101

A further argument on the obligation to implement the substantive provisions of the Statute
relates to the interpretation of the Rome Statute according to the Vienna Convention and
states’ practice in implementing and incorporating the substantive provisions of international
criminal law.102 Recently, several states created new legislations incorporating international
crimes into their domestic laws, reflecting their understanding of the Rome Statute obligating
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them to do so.103 As member states to an international treaty, they are required to fulfil the
obligations enshrined in the treaty to achieve its objectives according to international law.

As one of the main purposes of the Statute is ending impunity, states denying the
implementation process could lead to the undermining of the Rome Statute’s purpose. Such
failure will lead to the inability of the state to assert its own primary jurisdiction over the
case, enabling the ICC to have jurisdiction in the situation, which could affect the overall
work of the Court.104 The ICC is considered under the complementarity principle as “a court
of last resort”. Such state practice could turn the ICC into the main court handling all cases
instead. Beside the fact that states have more resources and it would be more beneficial to the
state to have national jurisdiction over the cases, the ICC would become overloaded with
cases from different situations, in addition to the challenges of admissibility. This could
affect the notion of ending impunity and the international criminal justice in general.

Article 17(1) sets out four detailed situations in which the ICC will have jurisdiction over a
case:
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•

Where the State is unwilling genuinely to investigate or prosecute.

•

Where the State has investigated but has decided not to prosecute due to an
unwillingness to do so genuinely.

•

Where the State is unable genuinely to investigate or prosecute.

•

Where the State has investigated but has decided not to prosecute due to an inability
to do so genuinely.
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Article 17(2) adds the conditions for the determination of whether there is or has been State
unwillingness genuinely to investigate or prosecute. In determining this issue, the ICC is to
consider whether, in light of due process principles recognised by international law:

•

The purpose of the national proceedings or of the decision not to prosecute was or is
to shield the person in question from criminal responsibility for a crime within the
jurisdiction of the ICC;

•

The national proceedings have been delayed unjustifiably and in a manner
inconsistent with an intent to bring the person concerned to justice; or

•

The national proceedings were not or are not being conducted independently or
impartially, and in a manner consistent with intent to bring the person concerned to
justice.

In the analysis of the wordings of Article 17 of the Statute, which defines the
complementarity principle, main keywords can be examined separately: genuine proceedings,
unwillingness and inability. These three keywords could be considered the core of the
principle of complementarity as they affect the implementation process, and each state must
consider these terms, their definitions and understandings before incorporating international
crimes. Although the Rome Statute grants the primary jurisdiction to the national courts,
states could be concerned that these keywords mentioned, genuine proceedings,
unwillingness and inability, could affect their jurisdiction over a case. For example, a state
could investigate and prosecute a perpetrator and still the ICC can claim jurisdiction over the
case if the definition of the crime in the national law is inconsistent with the Statute’s
definition of the crime. 105 This shows the importance of adequate national legislation
incorporating international crimes.

The first keyword, genuine proceedings, is not separately defined in the Rome Statute,
although it has to be read in context of the other keywords. But still the term “genuine”
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relates to the investigation or prosecution process.106 The insertion of the term next to
unwillingness and inability resulted in increasing the level of threshold for applying the
complementarity principle, thus the ICC being able to take over the jurisdiction of a case.
Although the insertion of such a term could be seen as necessary, it could also lead to
complex issues in the challenges of admissibility between the states and the ICC. 107 In
practice, the determination of the genuineness of proceedings, whether the state is unwilling
or unable, will not be an easy task, especially if the state already investigated and prosecuted
the perpetrator and in some cases sentenced him. This will lead to issues in relation to ne bis
in idem, which will be discussed later. Although the complementarity principle could be a
good incentive to states to implement the substantive international criminal law, it could be
considered as problematic to states with regard to their sovereignty and jurisdiction over the
cases. States could incorporate the international crimes into their domestic legislation and the
case would still be admissible before the ICC.108

As for unwillingness, it is considered one of the conditions where the Court might have
jurisdiction over a case if the state is not carrying out the investigation or prosecution
genuinely. It could be known as ‘sham’ investigation or prosecution, where the state actually
initiated the investigation or the trial, but as a method to shield the perpetrator from justice.109
Under Article 17(2) of the Rome Statute subparagraphs (a)-(c) the situations, in which the
Court can decide sham proceedings have taken place, are listed. The first situation, which is
commonly known, is to shield a defendant from criminal responsibility. For example, a
national court might pretend that it is having a genuine trial, but in fact it is protecting the
accused from criminal responsibility and justice. This situation can be detected in several
ways and differs from one case to another. Another situation listed in the Statute is,
unjustified delay. A delay in initiating the investigation or prosecution can be seen by the ICC
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as unwillingness to bring the accused to justice or the state has the intent in the unjustified
delay to shield the perpetrators from criminal responsibility. Finally, regarding the
independence and impartiality of the proceedings, the ICC may discover that the proceedings
are carried out in a way that shows the intent of a national authority to not bring the accused
to justice. The lack of impartiality is another situation where the Court can detect a sham trial
and can decide that the state is unwilling to genuinely carry out the investigations or
prosecutions. It is not an easy process for the ICC to decide the unwillingness of a state to
investigate or prosecute. The matter could be complex, even politically, as the ICC would
interfere in the national authorities’ matters, in addition to the possibility of the state
challenging the Court decisions in the admissibility processes.110

So the “unwillingness” situations are related to the implementation process. It could be
argued that a state, which did not incorporate the international crimes into its national laws, is
intentionally adopting such an approach to shield the perpetrators from prosecutions. It can
also become more complex, if a state incorporates the international crimes but their domestic
legislations are too inconsistent or inadequate to investigate and prosecute the accused. The
ICC will determine the presence of sham investigation or prosecution from the relevant case,
thus the determination, according to Article 17(1) and (2), is related to the investigation or
prosecution process, and not the presence of, or lack of international criminal law in the
national legislations. 111 In addition, it is difficult to predict the reasons behind the state’s nonincorporation of the international crimes into its national legislation. There are various
reasons for not implementing the Rome Statute after ratification, and linking the nonimplementation to the unwillingness to shield a person would be contrary to the state’s
objective in ratifying the Rome Statute. 112 Although the reasons behind the nonimplementation and the complexity of the cases vary, a state should not rely on nonimplementation as an excuse for not investigating or prosecuting. Despite the arguments on
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the relationship between the non-implementation of the Rome Statute and the unwillingness
of the state to investigate or prosecute, each state should work on accommodating the
international criminal law into its domestic legal system. The conditions listed in Article
17(2) of the Rome Statute to determine the unwillingness are considered comprehensive.113
Thus, the ICC will not have jurisdiction over a case under the complementarity principle if
the state is unwilling to prosecute the case because of the lack of national legislation for
international crimes.

Another aspect in relation to the unwillingness of the states to prosecute and investigate is the
issue of amnesties or pardons granted from heads of states or the executive branch. The
amnesties or pardons are not mentioned in the Statute under the complementarity principle,
thus, if a state chose to grant amnesties or pardons to the accused, it could be seen as a
process to shield the perpetrator from trial.114 However, it is arguable, that such an approach
could be seen contrary to the obligation on states under the Rome Statute to investigate and
prosecute international crimes. In addition, it could also be inconsistent with customary
international law to provide amnesties for international crimes, some states adopted such an
approach into its national legislations implementing the Rome Statute. 115 If providing
amnesties is a genuine procedure as part of a national reconciliation process, the ICC should
consider under Article 17(2) of the Rome Statute such process and determine if it is a genuine
step to achieve peace and justice rather than shielding the accused from trial.

As for the inability of a state to genuinely investigate or prosecute, it can be easier to
determine as it relates to the capacity of the state concerned, rather than its intention to shield
the accused from trial.116 Under Article 17(3) of the Rome Statute, the state could be in a
situation where there is a collapse, total or substantial, or unavailability of its national judicial
113
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system, rendering the state unable to investigate or prosecute a perpetrator. In addition to the
other reasons listed in Article 17(3), it adds that the accused cannot be obtained or the
necessary evidence cannot be gathered, or finally, the state cannot carry out national
proceedings.

The inability determination can be related to two main aspects: the collapse of the national
judicial system or the unavailability of the national judicial system. The collapse of the
national judicial system is divided into two situations; total collapse and substantial collapse.
The latter is more problematic in practice, as the definition will depend on the situation in the
state concerned. In other words, a state may have a substantial collapse in its national judicial
system during an internal armed conflict; however, it may not affect the whole national
judicial system, thus the state can continue the procedures in other unaffected areas. During
the Rome Conference, the term “substantial” was inserted instead of “partial” which was in
the Draft Statute, to prevent the ICC from having a jurisdiction in situations of internal armed
conflicts while the state is still capable of handling the case.117 The total collapse could occur
where the state’s entire national judicial system is non-functioning. This could be due to
internal armed conflict affecting the whole state, natural disasters or any similar incident,
resulting in the failure of the national judicial system to perform normally.118

The term “unavailability” of the judicial system, is a nonspecific definition, thus it contains
broader meanings and can refer to more scenarios.119 The unavailability of the judicial system
could be due to a lack of the required resources for the judicial system to operate. Deficiency
in the judiciary system may be due to the absence of qualified judges, prosecutors,
investigators or it could be the lack of substantive criminal legislation. In the latter situation,
the ICC can claim the admissibility of the case, as the state would be unable to investigate
and prosecute due to the non-implementation of the Rome Statute. A state, which failed to
incorporate the international crimes of the Rome Statute into its domestic legislations, would
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fall under the above-mentioned criterion of unavailability. It will be impossible for the state
concerned to pursue a trial without the availability of relevant national legislation.120

In a different scenario, a state might be prosecuting international crime as ordinary crime, if
its national legislation lacks the definitions of the international crimes. This could be more
complex as the ICC might face a situation where the state concerned initiates a trial for the
accused and sentences him based on ordinary criminal law, although he has committed an
international crime. For example, the accused is being tried for murder although he
committed mass killings as crimes against humanity. Under the ne bis in idem principle, a
person should not be retried by the ICC after a national court has tried him whether convicted
or acquitted. This principle is reflected in Article 20(3) of the Rome Statute with exceptions
relating to sham trials. So in some conditions, an individual who was tried before a domestic
court can be retried before the ICC; thus, States Parties have the obligation to surrender the
individual to the Court upon request. The exception found in the Rome Statute is to permit
trials to be carried out before the Court where a sham trial has taken place at the national
level.

For the implementation process and its impact on the ne bis in idem principle, the state which
decides not to implement the Rome Statute and relies on ordinary crimes will prosecute the
accused who committed international crimes as an ordinary criminals. 121 This approach
cannot be considered as a process of sham trial; thus, it falls under the exception of the ne bis
in idem principle.122 Still the Court can retry the person for conduct if the national court did
not prosecute the accused with an ordinary crime that conforms with international crime, in
which the ICC finds that such proceedings are not genuine and are used to shield the
perpetrator.123 For example, if the accused committed crimes against humanity or genocide
and has been tried for assault or the penalty is inconsistent with the gravity of the act
120
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committed. Other international tribunals like the ICTY and ICTR consider the national trials
using ordinary crimes an exception to the ne bis in idem principle and a new trial can take
place. Even the 1996 ILC Draft Code of Crimes against the Peace and Security of
Mankind,124 contains a similar provision in Article 12.125

Prosecuting the international crimes as ordinary crimes is not a violation of the state’s
obligations. Inserting the exception of ordinary crimes to the ne bis in idem principle was
seen by many states during the Statute negotiations as an obligation to incorporate the
international crimes into national legal systems. This was seen as a contradiction with the
notion of complementarity and the state’s right to legislate its own laws and have their
independent national trials without the ICC interfering. After several arguments from
participating states opposing the exception, the Preparatory Committee deleted it.126 On the
other hand, the ICC has to assess each case separately to assure that the national proceedings
are not used to shield perpetrators and the trials are not ‘sham’ when the ordinary crimes are
implemented.

Prosecuting for ordinary crimes will not amount to unwillingness nor an inability of the state
to genuinely prosecute and with the presence of ne bis in idem principle, the ICC will not be
able to admit the case. The ICC might be burdened with issues of admissibility, as states
which prosecute international crimes as ordinary, might challenge the Court’s decisions if it
decides to take over jurisdiction of the case under the complementarity principle. In addition,
the Court will have the burden of determining that a prosecution is not being genuinely
processed. The states, that are unable to prosecute international crimes due to lack of national
legislations, might also have admissibility cases with the Court. So the above-mentioned
examples might overload the ICC with several cases and situations, which could result in
weakening the Court and making it the primary court and not the court of last resort. States
should use the complementarity principle as an incentive to implement the Rome Statute and
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incorporate the international crimes into their national laws instead of overloading the ICC.
Such laws should be in conformity with the Statute and assist the ICC main objectives in
ending impunity and prosecuting perpetrators of the most serious crimes. States can interpret
the complementarity principle as an obligation to implement the Rome Statute and it would
be beneficial for both states and the ICC.

1.7 Incorporating Crimes Listed under the Rome Statute
into Domestic Legislations

The incorporation of definitions of the international crimes into domestic legislations will
assist Member States in the investigation and prosecution process, as the state will be able to
exercise their criminal jurisdiction over international crimes domestically. Although it is not
an obligation under the Rome Statute, states could avoid the admissibility of a case by the
ICC under the application of the complementarity principle, as mentioned earlier, through the
implementation of the Rome Statute substantive law and incorporating the crimes into their
domestic laws. The definitions of the international crimes listed in the Rome Statute are
mostly based on customary international law and previous humanitarian treaties, like the
Convention on the Prevention and Punishment of the Crime of Genocide 1948 and the
Geneva Conventions of 1949 and Additional Protocols, and their Commentaries. In addition,
the Rome Statute contains more elements of crimes, which developed over the years. In other
words, although most of the crimes definitions in the Rome Statute existed before the drafting
of the Statute, the Rome Statute is enriched with more comprehensive definitions of all the
international crimes.127
States, which already had the definitions of the international crimes, such as genocide and
war crimes, implemented in their national laws prior to the drafting of the Rome Statute,
should consider amendments in their legislations to cope with the current and updated
definitions found in the Rome Statute. This will assist the state in its ability to investigate and
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prosecute international crimes domestically and fulfil its obligations towards the ICC in
prosecuting the perpetrators. As the implementation process varies from one state to another,
it is commonly seen that each state adopts a different approach in defining the international
crimes in national laws. A state could either adopt the exact same definition of the crime as
found in the Rome Statute verbatim or create a new definition. Although they all might have
the same outcome, which is criminalising the conducts listed in the Rome Statute in Articles
6-8, some states’ methods may have broader or more restrictive definitions of the
international crimes when incorporated into their national laws.128 Some states might add
more conducts to be criminalised or more elements of crimes in their definitions of
international crimes during the implementation process. While other states could have a
narrower range of conducts or less elements of crimes than the ones listed in the Rome
Statute. Whether states adopt identical definitions of the Statute crimes or redefine them, the
incorporation of international crimes into domestic laws is essential to enable the state to
investigate and prosecute any crimes committed. The different approaches and methods of
defining the international crimes in national laws will be analysed in this section.

1.7.1 Genocide

Article 6 of the Rome Statute reflects the exact definition of genocide set out in Article II of
the Genocide Convention.129 During the negotiations of the Rome Statute, the definition of
the crime was not changed and was kept identical to that of the Genocide Convention. This
resulted in a number of states, which were parties to the Genocide Convention, already
having incorporated the crime of genocide into their national laws prior to the creation of the
Rome Statute. Some states that were parties to the Genocide Convention only incorporated
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the crime of genocide after joining the ICC, such as the United Kingdom in 2000 and South
Africa in 2002.130
The majority of states have adopted the exact definition of the Rome Statute,131 whilst some
other states modified the genocide definition.132 Each state has its own discretion when
drafting its domestic provisions, and the extent of these provisions. The national legislator
will reflect, in the provisions, the state’s perspective and policy. Many factors can affect the
legislation process and the definition of the crime in national provisions, such as history,
culture and political background. International crimes are not ordinary crimes, specifically,
genocide. The history, culture or political views of a state might affect the definition within
national laws if the state did not adopt the “international definition”.133

A different definition of genocide in national law could lead to inconsistency with the Rome
Statute. It can be seen from the majority of states which adopted different definitions that
there are two main elements affected: the “protected groups” covered in Article 6 of the
Statute and the “acts” of genocide contained in the definition.134 The protected groups in the
Rome Statute are limited to national, ethnical, racial and religious groups. Some states have
extended the definition of genocide and included other groups to be protected, for example,
‘political groups’ and ‘social groups’. The inclusion of more groups to the definition of
genocide is a reflection of each state’s needs and aims in protecting a specific group. The
reasons are different and vary from one state to another, but the implication on the crime in
general must be considered. As there is a threshold for the crime of genocide, an increase in
the protected groups might undermine the crime and change it from one of the most serious
130
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crimes to ordinary crime.135 Each state has its own conditions and circumstances and might
find it necessary to add some vulnerable groups to the list in the definition of genocide.
States, which have adopted such an approach, like Switzerland,136 and Poland,137 have added
protected groups to the definition of genocide in their domestic law during the
implementation process.

Other states have excluded some of the protected groups in the definition of genocide, for
example, Bolivia, 138 Nicaragua, 139 El Salvador, 140 and Paraguay. 141 States, which have
excluded some of these groups in their definition of genocide within their national laws,
could be considered as contrary to customary international law as they excluded one of the
protected groups.142 Although each state has its own will in creating its national laws, these
approaches could affect the perspective of the definition and the protected groups in
international criminal law.143 Whilst some other states have expanded the list of protected
groups due to historical or political reasons, the same reasons could be an excuse for other
states to exclude some of the groups in the definition; thus, these groups will not be protected
under the definition of genocide. This could lead to the inability of a state to prosecute a
perpetrator of genocide crime committed against one of the protected groups due to the lack
of the required provision in domestic legislation. This disadvantage could lead a state to
investigate and prosecute the crime of genocide as an ordinary crime and/or the ICC taking
over the case under the complementarity principle.

Another approach in incorporating the crime of genocide in national laws or acts is
influenced by case law, in the ICTR Akayesu case judgement,144 which added other “stable”
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groups. France adopted this approach and added to the inclusive list of protected groups any
other group that could be defined in the future.145 This approach is considered flexible, and it
does not undermine the definition of genocide nor affect the state’s ability in prosecuting the
crime. It gives an additional protection of selected groups, which might be targeted in the
future, but are not yet expressly included in the definition. This ad hoc inclusion of a group
approach has the advantage of including and protecting members of a group, which were not
included at the time of drafting the national law but established later in the future; thus,
protecting its members from the crime of genocide.146

As for the implementation of listed, genocidal acts, they are inclusive in the provisions of the
Statute. Some states decided to add to these acts and to expand the list.147 Some states during
the implementation process and incorporation of the international crimes into their national
laws, find it necessary, due to domestic circumstances, to add some acts to the existing acts
found in the definition of genocide. Although this might not affect the essence of the
definition of the crime, it might affect the prosecution of genocide in the considered state.148
Some states might add some acts, which are not considered genocidal acts under international
law, to their national laws to prosecute perpetrators for the crime of genocide. This could lead
to a conflict between the national courts and the ICC. In this situation, if the concerned state
was unable or unwilling to investigate or prosecute the crime of genocide according to its
national law, the ICC would not have jurisdiction over the crime, as the act is not included in
the Rome Statute.

Other states that have amended the acts found in the genocide definition lowered the number
of acts or restricted them. States like Lithuania
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definition of genocide in their national laws. This approach will affect the threshold required
145

France: Code pénal (amendé 1999), 1 March 1994, Article 211-1 Criminal Code, covers the destruction ‘of a
group determined by any other arbitrary criterion’.
146
See more Agnieszka Szpak, “National, Ethnic, Racial, and Religious Groups Protected against Genocide in
the Jurisprudence of the ad hoc International Criminal Tribunals” (2012) 23 European Journal of International
Law 155-173.
147
Olympia Bekou, ‘Crimes at Crossroads: Incorporating International Crimes at the National Level’ (2012) 10
Journal of International Criminal Justice 677-691.
148
Otto Triffterer, “Genocide, Its Particular Intent to Destroy in Whole or in Part the Group as Such” (1999) 14
Leiden Journal of International Law 399-408.
149
Lithuania Criminal Code 26 September 2000 No VIII-1968, Article 99.
150
México: Código Penal Federal, 14 August 1931, Article 149-Bis.

48

for the prosecution of genocide. In France, for example, the phrase “intent to destroy”, which
is found in the definition of genocide in the Rome Statute and distinguishes the crime from
the other crimes, was excluded.151

1.7.2 Crimes against Humanity

Article 7 of the Rome Statute defines the “crimes against humanity” as certain acts
committed as a part of a widespread or systematic attack against a civilian population. The
definition consists of three main components: the commission of one or more of the
inhumane acts, which are 11 acts listed in the definition; the widespread or systematic attack
directed against a civilian population; and the knowledge of the attack. As for the
implementation process, most states will introduce, for the first time, the crimes against
humanity into their national laws after ratifying the Rome Statute, as most of the elements of
crimes did not exist in a convention before. 152

One of the main issues that face the states during the incorporation process of crimes against
humanity is the “open-ended” provision found in Article 7(1)(k) of the Rome Statute.153 This
provision does not indicate the exact definition of the act, which might cause a conflict with
the legality principle, nullum crimen sine lege srticta, when implemented.154 But on the other
side, this provision can expand the definition of the crime to be wider than the one found in
the Statute. This will allow the states to include in its national laws, any conduct not found in
the Statute, but found in customary international laws or added in the future.

Some states go beyond the Statute and add to the scope of crimes against humanity. For
example, an act could constitute a crime against humanity even if it is not committed as part
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of a widespread or systematic attack, even the knowledge of the attack directed against any
civilian is not required in some legislations.155 On the other hand, some states tend to narrow
the scope of the crime in their domestic definition excluding some of the acts included in the
Statute, while others put restrictive conditions on the Elements of Crimes.156 The change in
definitions in the national legislations, whether narrowed or broadened, will not automatically
lead to conflict with the ICC.157 The problem arises when a person commits a crime, which
falls within the crimes of the ICC, but at a national level it does not amount to the same crime
as in the national legislation.

As for the policy requirement found in Article 7(2)(a) of the Rome Statute, some states have
included this requirement, mainly the states which adopted the referencing method of
incorporation.158 While other states, which in the main created a new legislation, do not
include the policy requirement in their national legislations.159 The differences in the states’
approaches in defining the crime in domestic legislations will change the threshold of the
crime from one state to another; thus a conflict might also occur with the ICC if the state does
not prosecute a perpetrator for international crime, because under their national law it fails to
meet the same threshold as that which is prescribed by the ICC.

1.7.3 War Crimes

Article 8 of the Rome Statute defines the war crimes, and it can be stipulated that the
definition contains four main categories of war crimes; the grave breaches of the 1949
Geneva Convention; other serious violations of the laws and customs applicable to
international armed conflict; serious violations of Article 3 common to the four Geneva
Conventions of 1949; and other serious violations of the laws and customs applicable in non155
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international armed conflict. Most of the war crimes provisions listed in the Statute existed
before and were found in international law.160 The Rome Statute added some offences to the
war crimes list, which did not exist before, whilst there are other offences that were not
included in the Statute’s definition, which exist in the international humanitarian law.161

Most states have already incorporated the war crimes into their domestic legislations due to
the widespread ratification of the Geneva Conventions, but as mentioned, there are some
variations between the Rome Statute and the international humanitarian law in the list of war
crimes definitions. During the implementation process, some states incorporated a broader
definition of war crimes into their national laws, by either including more acts than are
originally found in Article 8 of the Rome Statute, adding to the list of “protected persons” to
include both civilians and military in some provisions, or defining some acts as war crimes in
non-international armed conflicts.162 Whilst some states decided not to include some of the
acts that are defined as war crimes found in the Rome Statute into their national legislations,
other states created war offences in their national criminal codes, which are considered a
form of war crime but lower in gravity with lower penalties. Such distinction is not found in
the Rome Statute. 163

The approaches of incorporating war crimes into domestic law, whether restrictive or broad,
are considered positive steps towards the implementation of the Rome Statute, despite the
problems that might occur. For example, a problem might occur due to inconsistency
between national jurisdictions and the ICC in relation to the definitions of crimes, which will
affect the domestic investigations and prosecutions. Some states add the crimes, which are
under the non-international armed conflicts category to the international conflicts list. As a
result, these national legislations do not distinguish between the crimes committed in
international or non-international armed conflicts. This would be considered broader than the
160
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Rome Statute, which does distinguish the conducts in the two types of armed conflicts.164 The
removal of distinction in war crimes between both types of conflicts could lead to an easier
approach for national courts when determining the character of conflict.

A state incorporating the war crimes using the referencing method could avoid any possible
admissibility issues with the Court, as the definition of war crimes will reference the Rome
Statute directly. Other states referenced their definitions to customary international law as to
be able to cope with any future developments or other ratified treaties. As for states that used
the copying method of incorporation and reflected the same definition verbatim, they might
face a procedural issue related to the threshold of war crimes found in the Statute. The high
threshold found in the Statute, to investigate “large-scale” crimes or which committed as a
“plan or policy”, is mainly for the ICC, but for the states that incorporated the Statute using
the copying method, will have the exact same high threshold in their national provisions.165
Although this issue might not cause any major problem, states should consider such matters
in their national legislation. The role of the ICC is to complement the state’s national courts;
thus states should not allow any perpetrator of war crimes to “go unpunished”, by ensuring
that their national legislations are adequate, that they comply with the Statute and that they
prosecute all war crimes.

1.8 Constitutional Issues

Another problematic issue during the implementation process is the constitutional
compatibility with the Rome Statute provisions. Several states have the concern that their
domestic constitutions might be incompatible with the Rome Statute during the
implementation process. These concerns were first reflected during the Rome Diplomatic
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Conference.166 The possible conflict between the Rome Statute and national constitutions
mostly relates to the cooperation with the Court.167 In some states, it would not be possible to
ratify an international treaty that conflicts with the national constitution.168 But during the
ratification process, many states were able to overcome such obstacles in several ways. It
should be noted that the general objectives of the Rome Statute and its values would not
contradict with national constitutions. The Rome Statute aims to end impunity, protect human
rights, and apply the rule of law and justice. The national constitutions should have similar
values and principles in their contents, therefore the process of resolving any constitutional
conflicts should be carried out with a view to safeguarding these objectives.

But resolving constitutional obstacles could be problematic for some states. The state cannot
make a reservation on the Statute’s articles.169 If there is a conflict between a provision in the
national constitution and provision in the Rome Statute, the concerned state cannot make
reservations on such provision.170 Another difficulty that a state might face is the decision of
amending their constitution. Such a decision is considered problematic in some states due to
the complexity of the procedures required and the political will of the state to take such a
decision.171 Amending the constitution might have its own obstacles and it is not considered
an easy process. For example, some states require a popular referendum, while other require a
majority vote in their parliament.

The main constitutional issues most states face are predominantly on the following issues: the
extradition of a state’s nationals, the immunities of a state’s officials, penalties imposed by
the Court, and finally, the complementarity principle. These obstacles might affect the state’s
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obligation towards the ICC and even retain it from ratifying the Statute.172 Thus, each state
would need to work on dissolving these obstacles to fulfil its obligations towards the Court.
Some states found it necessary to amend their national constitutions, while other states
interpreted their constitutions in a way to accommodate the Rome Statute in the national
system. They adopted the “interpretative approach” in which they found it unnecessary to
amend their constitutions.173

The constitution amendment, as mentioned, is a hard option for most states due to the
required procedures and political will; however, some states chose to adopt such a method
and amended their national constitutions to adapt with the Rome Statute. Some of the states,
which amended their constitutions, have mentioned the Rome Statute and the ICC within
their national constitutions articles and provisions. Such an approach is to guarantee that the
Statute will not contradict with any national laws during the implementation process.174

As for the states that followed the interpretative approach, they tended to avoid the
amendment of their constitutions provisions and rather interpret it in a way that
accommodates the Rome Statute provisions.175 This is usually carried out by the relevant
national authority competent for such a process, which differs from one state to another. In
most states the constitutional court carries out such tasks, other states could have a
parliamentary committee or a council of state.
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Both approaches adopted by states are considered positive steps towards ratifying and
implementing the Rome Statute. Some other states chose not to resolve the potential conflicts
between their national constitutions and the Rome Statute. These states will postpone any
amendments or interpretation until the future. Most of these states believe that it is unlikely
for any conflict to occur in practice as they consider them only theoretical conflicts.176

An example of a possible conflict between the Statute and national constitutions is the issue
of surrender and extradition of state nationals. As an obligation enshrined in the Rome
Statute, the ICC may request a member state to surrender or extradite one of its own
nationals, whereas most states have a national provision which prohibits such requests,
whether in their national legislations or constitution. Some states amend their constitutions to
allow the execution of the Court’s requests in this matter.177 Most of the constitutions
amendments adopted took one of either way, a general amendment allowing the surrender of
national person to international courts or a specific amendment allowing the surrender to the
ICC.

On the other hand, some states interpreted their national constitutions to allow the surrender
of their own nationals to the ICC. The Rome Statute makes a distinction between ‘surrender’
and ‘extradition’ as the latter means transferring the person from one state to another, while
surrender means the state transferring the person to the Court. Some states adopted the
distinction between surrender and extradition during the interpretation process and found that
their constitutions are compatible with the Statute.178 The Statute guarantees fair trials with
the aim to end impunity. For the states that are concerned with their sovereignty issues and
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the extradition of their own nationals to the ICC, it could be viewed that the ICC is an
international entity created by ratified states; therefore, it is not considered a “foreign” court
but could be an extension of domestic jurisdiction, so it should have different
considerations.179 In addition, some states could have concerns that extradition could violate
the human rights of the accused. The Rome Statute aims to protect human rights and the
purpose of the ICC is to ensure the effective application of international human rights
standards. The internationally recognised human rights and the customary international law,
which are enshrined in international human rights treaties, are reflected in the Statute.180

There are issue of immunities for heads of states, with most states’ constitutions, providing
immunity for them from criminal prosecution. According to the Rome Statute, a head of state
or other official has no immunity from proceedings before the ICC, and national procedures
cannot limit the jurisdiction of the Court over these officials.181 The absence of immunity
before the ICC has roots from customary international law and other international tribunals’
jurisprudence. 182 States, which have in their national constitutions provisions granting
immunities to their officials, are required to amend or interpret their constitutions to allow the
arrest and prosecutions of officials if they became accused, and transfer them to the Court if
requested.183 States that interpreted their national constitutions found that the international
crimes found in the Statute fall outside the scope of the immunities granted to their officials
and head of state. This is due to the gravity of crimes; which should not go unpunished. Other
states, that faced the same obstacle, amended their constitutions and waived immunities in the
scope of allowing the fulfilment of the Court’s requests and obligations.184

Some amendments are considered to be general amendments and not specific to the issue of
immunities, while other amendments are specific to the issue of immunity towards the
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ICC.185 Some monarchy states, for example, did not amend the position of their monarchs in
relation to their immunity and kept them with absolute immunity, as in their views it is
unlikely to have any realistic application, thus the issue is left for future considerations.186 It
is also argued that these monarchs have no actual control within the state or military
command.187 The waiver of immunities before the ICC is necessary for the full function of
the Court, so states should not protect their own officials who have committed mass crimes.
Thus the purpose of immunities in national constitutions shall not contradict with the
requirements of the Statute. Committing international crimes should be considered as a
violation of the constitutional principles and values in protecting the states own nationals
from human rights violations. Most constitutions are mainly framed on human rights
principles; thus the perpetrator cannot rely on immunity provisions for protection against
prosecutions. The different positive approaches taken by states towards the issues of concern,
which cause conflict with their national constitutions, indicate that states are devoted to the
fulfilment of their obligations towards the Statute and supporting the ICC.

1.9 Conclusion

The ICC cannot operate independently without States Parties. The Court is now fully
functioning and once the full implementation of the Rome Statute by all states is achieved,
the Court will be able to operate more effectively to end impunity for the perpetrators of the
most serious crimes of international concern.
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States, which have legal and constitutional obstacles that may prevent them from ratification
and implementation of the Rome Statute, should consider reviewing their national legislations
and constitutions. As presented, there are different methods and options for each state to
adopt, and the state’s political will is essential for such decisions. The Rome Statute contains
cooperation obligations upon ratification, which will require national legislations to
accommodate them, whilst in some states it will require further constitutional amendments or
interpretations. As for the substantive international criminal law, the complementarity
principle enshrined in the Rome Statute is considered an incentive rather than obligation to
incorporate the international crimes into domestic legislations.

As many states have already incorporated international crimes into their national legislations
based on previous international treaties obligations or customary international law, the Rome
Statute is considered a comprehensive international treaty, which contains all the
international crimes with their up-to-date definitions. Thus, it is beneficial for states that did
not incorporate international crimes previously to join the ICC and consider the full
implementation of the Rome Statute. This will strengthen the state’s national legislation with
comprehensive provisions containing the required elements for effective national
prosecutions for international crimes. The method each state adopts will depend on its legal
tradition or system. The incorporation process could be affected by history, culture, social or
political conditions; thus, the national legislator will accommodate the Statute provisions
according to the state’s interests and circumstances.

Although it is recommended that states reflect the Rome Statute provisions in their national
legislations without severe amendments, each state has its own discretion in this process.
Some states have adopted broader definitions of international crimes in their domestic laws,
while others restricted the definitions due to domestic considerations. What matters is that
each state ensures that the approach adopted aims at ending impunity, applying justice and
fulfilling all the Statute’s objectives and principles, as the ICC will work as a court of last
resort. The Court will guarantee effective national procedures and observe any attempt to
shield perpetrators from being prosecuted. States, which have ratified the Statute without
implementation, should receive assistance from other Member States. The Court, with the
assistance of several NGOs, will work on projects to assist states to implement the Rome

58

Statute. There are a large number of states that have ratified the Statute and still, to date, have
not implemented or incorporated the international crimes into their national legislations.

It is clear from this chapter that Arab states, if they decide to ratify and implement the Rome
Statute, have several methods and approaches to adopt. Depending on their legal framework,
Arab states could implement the Statute into their domestic legislations and overcome
constitutional obstacles, which will be discussed in later chapters. The next chapter will
review and analyse some of the approaches, adopted by States Parties, to ratify and
implement the Statute. Most of the states faced challenges and obstacles to joining the Court,
thus the study of these states’ approaches, as an example, would be constructive to the study
of Arab states’ position relative to the ICC.
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2 Chapter Two: States Approaches to Ratification
and Implementation of the Rome Statute

2.1 Introduction

As the first chapter discussed the ratification process and different methods of
implementation of the Rome Statute, this chapter reviews and analyses states’ approaches and
the methods adopted by each state to implement the Statute into domestic legislations. It does
not address all the Court’s member states, but selects the most significant and remarkable
approaches that can be taken as positive examples for other non-member states. The chapter
reviews the obstacles and challenges faced by these states, and analyses the implemented
legislation. The states selected represent diverse legal systems from different parts of the
world with diverse culture and political backgrounds.

Each state that has ratified international human rights and humanitarian law treaties is
required to bring its domestic legislation fully into line with those treaty obligations. As far as
the Rome Statute is concerned, each State Party must enact national legislation that provides
for the crimes under the Rome Statute to also be crimes under national law. Thus, states will
have primary jurisdiction over crimes and to ensure that the state fulfills its cooperation
obligations towards the Court. In many instances, a State Party may need to amend its
constitution or legislations to the extent that they are consistent with the Rome Statute. As
such, the state will adopt the method of implementation that best fulfills its obligations
towards the Rome Statute, and which will be most compatible with the particularities of its
own legal system.

It is essential to examine and analyse selected states’ approaches towards the implementation
of the Rome Statute before addressing the Arab states’ position with the ICC. The study of
those states that have already implemented the Rome Statute will assist in the study of the
obstacles and challenges facing the Arab states. Most of the states that have already ratified
and implemented the Rome Statute have faced challenges in incorporating international
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criminal law in their domestic legislation. Each state has its own legal framework and
political and cultural background, which will affect its approach towards the Rome Statute.
But based on the majority of states’ experiences with regard to the implementation issue,
there are common features that can be analysed and could be beneficial for other states,
which are yet to ratify.

The states selected in this chapter are divided into sections according to their regions. It
covers African, European, Asian and other selected states’ approaches. Some of the selected
states are members of The Organization of Islamic Cooperation (OIC), thus, considered
Muslim states. As the majority of the African Union states and all European Union States are
members at the ICC, these approaches will be compared to those of League of Arab States’
members. The regional organisations policies towards the ICC will be examined as well, as
they have a vital role in the ratification decisions of their member states.

In addition to the states’ approaches, some international organisations and NGOs have
created model laws that can be adopted by states during the implementation process. These
initiatives were created to assist states that had insufficient resources to draft their own
legislations. As the incorporation process requires resources, both financial and technical,
some states will be unable to provide them, so model laws and guidelines to the
implementation process were provided by regional organisations and NGOs. The Arab Model
will be reviewed and analysed in the last part of this chapter.

2.2 African States

Africa is the most widely represented region in the ICC, 47 members of the African Union
(AU) participated in the Rome Conference, 43 African states are signatories to the Rome
Statute, and 34 of them have ratified the Statute to date.1 Several African states have already
1
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completed and enacted comprehensive legislation incorporating the Statute in their domestic
laws.2 The ICC has exercised its jurisdiction in the region in different cases and various
situations. The UN Security Council referrals to the ICC were for African situations as well.3

Despite the poor human rights records of African states and the decades of armed conflicts in
the region, the approaches of African states towards the ICC have been distinctive and
remarkable. Thus their initiatives towards ratifying and implementing the Rome Statute,
despite lacking resources in some states, should be analysed and studied in a way to compare
it with the approaches of Arab states towards the ICC. Odinkalu contends that:

“African states generally have a poor record of compliance with obligations under
international human rights treaties. The reasons for this poor record are, on closer
examination, much more complicated than a straightforward absence of will on their
part to take these norms seriously, although this is clearly a factor. It is conceivable
that far from being involved in deliberately subverting the relevant instruments, many
of the states genuinely lack the skills, personnel and resources required to comply
with the complex web of obligations and norms undertaken by them through these
treaties.”4
All African states are members of the regional organisation, the African Union,5 which
resembles the League of Arab States. Accordingly, the AU’s position should also be
reviewed, as it shows that regional organisations can play an important role in the ratification
of international treaties. The AU has taken steps to fully ratify the Rome Statute among its
member states, In 1998, a resolution was issued by the African Commission on Human and
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Peoples’ Rights asking all parties of the African Charter on Human and Peoples’ Rights to
sign and ratify the Rome Statute.6 The Organisation of the African Unity at that time, which
is now replaced by the AU, Ministerial Conference on Human Rights, which met at Grand
Bay, Mauritius in 1999, adopted a Declaration and Plan of Action, which included a request
to member states to ratify the Statute.7 A resolution on the Rome Statute adopted in Pretoria,
South Africa, by the African Commission in 2002,8 reiterated the need for ratification of the
Rome Statute, as well as its incorporation into national legislation. Further reinforcing the
importance of ratification, the AU included the need to ensure that all member states ratify
the Rome Statute as one of the five commitments in its 2004-2007 Strategic Plan. 9

Moreover, the AU member states made significant steps toward fighting impunity, in the
Constitutive Act of the African Union, adopted in 2000 at the Lomè Summit in Togo, entered
into force in 2001,10 and subsequent AU resolutions, as well as regional pacts, such as the
Pact on Security, Stability and Development in the Great Lakes Region (the Great Lakes
Pact) adopted in Nairobi in December 2006 and entered into force in June 2008.11

In 2005, in Banjul, Gambia, a resolution was issued by the African Commission in Banjul,
Gambia, which urged the ratification and the implementation of the Rome Statute by the state
members, and the withdrawal from the bilateral immunity agreements. Article 98 of the
Rome Statute has been used as a loophole by the United States, which have been seeking to
sign bilateral agreements with some AU member states in order to undermine the aims of the
Court by making sure that the US nationals would be safe from being surrendered to the
Court.12 Consequently, the Banjul resolutions called for the withdrawal of the member states
6

African Commission on Human and Peoples’ Rights, 24th ordinary session, Banjul 31 October 1998.
The first OAU Ministerial Conference on Human Rights, Mauritius 16 April 1999.
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African Commission on Human and Peoples’ Rights, Pretoria 1 May 2002.
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AU Statute, Article 4(h) affirms the right of the AU to “...intervene in a Member State pursuant to a decision
of the Assembly in respect of grave circumstances, namely war crimes, genocide and crimes against
humanity...”.
11
International Conference on the Great Lakes Region, Pact on Security, Stability and Development in the Great
Lakes Region, 14 and 15 December 2006, Article 8 reads, in part: “The Member States, in accordance with the
Protocol on the Prevention and the Punishment of the Crime of Genocide, War Crimes and Crimes against
Humanity and all forms of Discrimination, recognize that the crime of genocide, war crimes, and crimes against
humanity are crimes under international law and against the rights of peoples, and undertake in particular:
a) To refrain from, prevent and punish, such crimes;”
12
See more Attila Bogdan, ‘The United States and the International Criminal Court: Avoiding Jurisdiction
Through Bilateral Agreements in Reliance on Article 98’ (2008) 8 International Criminal Law Review 1-54.
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from these US agreements, and condemning and rejecting impunity.

Some African Union member states like Egypt, Libya, Tunisia, Algeria, Morocco, Comoros,
Djibouti, Mauritania and Somalia are also members of the Arab league, and to date only three
of them, Comoros, Djibouti and Tunisia, have ratified the Rome Statute. Comoros and
Djibouti are more engaged in the AU and followed the approach of the majority of African
states in ratifying the Rome Statute early. Tunisia ratified the Rome Statute in 2011 after a
change to its regime. Libya was the only African State to vote against the Statute.

2.2.1 Senegal

The first state in the world to sign the Rome Statute was Senegal on 18 July 1998, and
ratified on 2 February 1999. Despite its early commitment to the ICC, it wasn’t until 2007
that Senegal amended its Penal Code to incorporate international crimes.13 In reviewing its
existing criminal, procedural and constitutional laws, Senegal collaborated with Niger to
establish an expert committee to oversee the implementation process. 14 This practical
experiment shows that, even if a single state does not have the required resources, it can still
cooperate with other states to achieve the goal of implementing the Rome Statute.

Cooperation between states can take various forms, and has proved to be an effective method
of assisting less developed states in the implementation process. Two or more states can
team-up and create a committee, commission or a task force to handle the implementation
process. Bilateral outreach is another form of such cooperation, for example, the Canadian
Ministry of Justice has advised and provided technical assistance to West African states.15
Another route for gaining assistance is through civil society and NGOs: for example, the
Ministry of justice in the Democratic Republic of Congo, organised seminars to discuss the
13

le Code Penal du Sénégal, Loi no 2007-02 du 12 fevrier 2007 modifiant.
Human Rights Watch, ‘The Status of ICC Implementing Legislation; States Parties Nneed to Eexpedite
Eenactment of Iimplementing Llegislation’, < http://www.hrw.org/legacy/campaigns/icc/docs/iccimplementation.pdf> accessed 10 March 2013.
15
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implementing of legislation with interested groups of the public.16 This approach, as adopted
by Senegal and some other African states, could also be applied in some Arab states which
might require technical and legal assistance in the ratification and implementation process of
the Rome Statute.

As for the enacted legislation, the Senegalese legislator adopted a “direct transposition”
technique by reproducing the Rome Statute texts into the Penal Code, although a different or
broader text was adopted in some articles.17 For example, in the list of protected groups in the
definition of the crime of genocide in Article 431-1, it was indicated by the legislator that the
protected group could be ‘determined by any other criteria’.18 Such a large scope in the
definition could have been adopted from the French Penal Code,19 which indicated that the
legislator aimed to provide protection to more victims or groups, and so followed a wellestablished legal system like the French one.20 A similar approach was adopted in Article
431-2 in the acts of the crimes against humanity, which are extended beyond the acts found in
the Rome Statute, while on the other hand the notion of ‘persecution’ is absent from the
Senegalese text.21 Article 431-3 of the Senegalese Penal Code, which lists war crimes, omits
important provisions from the Rome Statute, for example it does not list ‘civilians under
enemy control’, protected by the Fourth Geneva Convention as being one of the protected
categories.22 It also omits the content of paragraph 2(b)(xxv) of Article 8 of the Rome Statute
on the use of the starvation of civilians as a weapon of war, and the war crime of forced

16

See PGA and Réseau Parlimentire pour les Droit de l’Homme (Repadhoc), Kinshasa Workshop on the Ffight
against Iimpunity Ccomplementarity Pproject, 31 May 2014 <http://www.pgaction.org/news/kinshasaworkshop-on-the-fight-against-impunity-complementarity-project.html> accessed 23 April 2014.
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M. Niang, ‘The Senegalese Legal Framework for the Prosecution of International Crimes’ (2009) 7 Journal of
International Criminal Justice 1047-1062, 1049.
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Loi no 2007-02 du 12 Fevrier 2007 modifiant le Code penal du Sénégal,
<http://www.justice.gouv.sn/droitp/CODE%20PENAL.PDF> accessed visited on 08 July 2013.
19
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been a clear indication of a choice of a subjective criterion when it comes to defining the protected groups.
20
M. Niang, ‘The Senegalese Legal Framework for the Prosecution of International Crimes’ (2009) 7 Journal of
International Criminal Justice 1047-1062.
21
Senegal Penal Code, Article 431-2, refers to the ‘causing of bodily or mental harm based on political, racial,
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22
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pregnancy referred to in Article 8(2)(b)(xxii) of the Statute.23

Article 28 of the Rome Statute has not been replicated by Senegal regarding command
responsibility; because there is no well-known legal text or developed jurisprudence on
command responsibility in Senegal, criminal liability is only attached to individuals for acts
that have been committed by them as main offenders or as accomplices.24 Nor did the
Senegalese legislator adopt Article 27 of the Rome Statute, which removes any immunity of
the head of state or government officials. 25 Article 101 of the Senegalese Constitution
provides that immunity and privilege should be given to the President of the Republic and
members of the government. Senegal also issued a law to update its criminal procedure in
order to allow it to cooperate with the ICC.26 Articles 677-1 to 677-11 have been added to the
Criminal Procedure Code to facilitate the cooperation mechanism with the Court by covering
all aspects found in Article 88 of the Rome Statute.27

2.2.2 Uganda

The Rome Statute was signed by Uganda on 17 March 1999 and ratified on 14 June 2002.28
Uganda is a dualist state, as such, international law cannot be applied directly as a source of
law but rather has to be incorporated by enacting an Act of Parliament.29 The Ugandan ICC
Act, which was adopted on 10 March 2010,30 and came into force in June 2010, covers both
cooperation and substantive provisions. According to Section 2 of the Act, the purpose of the
new law is to give the Rome Statute the force of law in Uganda, to implement obligations
23

Amnesty International, “Senegal; Commentary on implementing legislation for the Rome Statute”, 30
September 2007, <https://www.amnesty.org/en/documents/afr49/002/2007/en/> 2 October 2014
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Constitution of the Republic of Uganda, Amended by the Constitution (Amendment) Act, Act 11/2005 and
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assumed by Uganda under the Rome Statute, and to make further provisions in Uganda’s law
for the punishment of the international crimes of genocide, crimes against humanity and war
crimes.31 The Act also provides the procedures for the arrest and surrender of individuals to
the ICC.

The Rome Statute principles were adopted in the ICC Act 2010. These principles could be
amended during implementation, if required by domestic legal order but without affecting the
aims of the principles.32 The Act prohibits the prosecution of persons below 18 years of age even though the age of criminal responsibility in Uganda is 12 years,33 and the Geneva
Conventions Act does not preclude prosecution of individuals below 18 years.34 There have
been discussions in Uganda as to whether the age of criminal responsibility should be raised
to 16 years. This gives supremacy of international law over domestic law, so that those below
18 years of age who commit genocide, crimes against humanity and war crimes will not be
prosecuted.35

The ICC Act 2010 contains provisions relating to the issue of immunity, which provides that
the existence of immunities or special procedures rules attached to the officials is not a
ground for refusing or postponing a surrender request to the ICC.36 Despite being similar to
the Rome Statute in regards to the waiver of immunities, but the provision is limited as it only
relates to persons to be surrendered to the ICC. In contrast, Article 98(4) of Uganda’s
Constitution of 1995 (as amended) grants the President immunity as long as he is still holding
office, so a sitting Ugandan president cannot be handed over to the ICC for prosecution.37

On 16 December 2003, Uganda became the first state to refer a situation to the ICC when the
President of Uganda, Yoweri Museveni, referred the situation concerning the operations of
the Lord’s Resistance Army (LRA) in northern Uganda, to the Prosecutor of the Court for

31

Uganda, ICC Act, Section 2.
Uganda, ICC Act, Section 19.
33
Uganda, The Children Act, Section 88.
34
Uganda, Geneva Conventions Act, Chapter 363, 16 October 1964.
35
See Christopher Gevers, ‘Immunity and the Implementing Legislation of South Africa, Kenya and Uganda’
[2011] SSRN Online Journal.
36
Uganda, ICC Act, Section 25.
37
Constitution of the Republic of Uganda, 22 September 1995.
32

67

further investigation.38 The situation was assigned to Pre-Trial Chamber II on 5 July 2004,
and the ICC Prosecutor announced the beginning of an official investigation on 29 July
2004.39 In 2007, agreement was signed between Uganda and the LRA, which gave a role to
national authorities as discussed in the next section. The Pre-Trial Chamber II, on 29
February 2008, requested from Uganda the provision of information on the implications of
the agreement signed with the LRA on the execution of the arrest warrants.40

2.2.2.1 The ICD

The International Crimes Division (ICD) is Uganda’s complementarity-related initiative.41
The ICD (formerly the War Crimes Division) is a special division of Uganda’s High Court,
established in July 2008,42 with a mandate to prosecute genocide, war crimes, and crimes
against humanity, as well as other crimes including terrorism and human trafficking.43 Its
establishment was a way of fulfilling the government of Uganda’s commitment to the
actualising of the Agreement on Accountability and Reconciliation. Considering the civil
wars and the series of other internal conflicts that Uganda has experienced in the recent past,
it decided to establish the ICD to try the perpetrators of war crimes and crimes against
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humanity, including commanders of the LRA and other rebel groups.44

The ICD originally meant to be part of a comprehensive peace agreement with the LRA, but
then it has come to be viewed as a court of ‘complementarity’ with respect to the ICC,
fulfilling the principle of complementarity stipulated in the Preamble and Article 1 of the
Rome Statute. The ICD’s mission is to fight impunity and promote human rights, peace and
justice. The vision is that Uganda should have a strong and independent Judiciary that
delivers justice, and thereby contributes to the economic, social and political transformation
of society based on rule of law, and is seen by the people to do so.45

Section 6 of The High Court (International Crimes Division) Practice Directions, No.10 of
2011 is to the effect that, without prejudice to Article 139 of the Ugandan Constitution, the
Division shall try any offence relating to genocide, crimes against humanity, war crimes,
terrorism, human trafficking, piracy and any other international crime as may be provided for
under the Penal Code Act,46 The Geneva Conventions Act,47 The International Criminal
Court Act, No. 11 of 2010 or under any other penal enactment. Penalties for the crimes under
the ICD’s jurisdiction range from a few years imprisonment to the death penalty.48

The ICD’s jurisdiction is not limited to particular individuals or categories of individuals,
such as LRA members or members of the Ugandan army.49 However, Uganda’s Amnesty
Act, which provides for an amnesty for any rebel who ‘renounces and abandons involvement
in the war or armed rebellion is in effect.50 Individuals may be barred from receiving amnesty
if the minister of internal affairs obtains an ‘instrument’ from parliament to that effect, but no
such instrument has yet been applied for.51
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Although the ICC opened an investigation into crimes committed in northern Uganda in
2004, and has issued arrest warrants for several leaders of the LRA, national trials for serious
crimes in Uganda could make a major contribution to securing justice for victims of
Uganda’s two decades of conflict in the north between the LRA and the Ugandan Army.52
There is currently no overlap between ICC and ICD suspects, and the only ICD war crimes
suspect, Thomas Kwoyelo,53 has never been subject to an ICC arrest warrant. At the same
time, the ICC Prosecutor has noted that some of the incidents covered by the indictments
against Kwoyelo include incidents that have also been investigated by the ICC.54

The ICD approach in Uganda could be a practical choice for some of the Arab states that are
facing conflicts. For example, in Syria, the war crimes tribunal in Uganda could be applied as
a model example. Although Uganda is an ICC member state, it is more efficient for national
courts to conduct trials of serious crimes that violate international law. National trials for
serious crimes in Syria could make a major contribution to securing justice for victims of
Syria’s conflict if all the legal and political obstacles could be resolved. Such approaches and
initiatives might be a meaningful forum for ensuring justice in the region if they were applied
competently.

The approaches of other African states, like the mixed chambers of the Democratic Republic
of the Congo (DRC) or the cooperation in the Kenyan situation, should also be taken into
consideration in the study of the issue of the Arab states’ attitudes towards the ICC. The
majority of African states, supported by the African Union, have joined the ICC despite
conflicts and the residual culture of impunity for senior figures in some cases. In addition, the
examples of referral to the Court by some states shown above gives evidence of a strong
political will to end their conflicts by applying justice and seeking reparation for victims,
while their initiatives to implement the Rome Statute into their domestic legislation are a way
to prevent any future atrocities from happening and to try any perpetrators.
52
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African states played an invaluable role in ensuring that the Rome Conference negotiations
succeeded, and some were among the first to ratify the Rome Statute (Senegal being the very
first state to do so). In addition, three of the situations currently before the Court were selfreferred by African State Parties to the Rome Statute; Uganda, the Democratic Republic of
the Congo and the Central African Republic.

Most African states suffered greatly from colonialism, like Arab states, so they could have
concerns about being persuaded, especially by former colonial oppressors, to join an
institution like the ICC. But despite these concerns more than thirty African states have now
ratified the Rome Statute and many have amended their domestic legislations to implement
the Statute. Many states in Africa have also witnessed armed conflicts, similar to the ongoing
conflicts in some of the Arab states. In most of the African conflicts, the political will to end
impunity was found and the path of international criminal justice was chosen by these states
to put an end to the atrocities and restore peace and justice.

2.3 European States

The European Union (EU) has supported the creation of the ICC in different ways. Through
diplomacy and member states’ support, the EU-ICC relation is considered very successful in
terms of cooperation and commitment.55 However, as the EU is not a ‘state’ and it is
classified as an international organisation, cooperation between the two entities can still exist
to a certain degree.56 Beside financial support,57 the EU supported the creation of the ICC by
advocating its objectives and aims as far as ending impunity, as the ICC principles “are fully
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in line with the principles and objectives of the Union”.58 After the creation of the ICC and it
becoming operational on 1 July 2002, the relation between the EU and the ICC developed.

The main foundation of the relationship between the EU and the ICC is the Common Position
on the International Criminal Court, 59 while the main instrument implementing the
cooperation obligations of the Rome Statute on behalf of the EU is the EU-ICC Agreement.60
Both instruments have been adopted under the Second Pillar covering the EU’s Common
Foreign and Security Policy (CFSP).61 However, measures relating to the implementation of
most other Rome Statute obligations, to which the Union has committed itself by virtue of the
Common Position, have been adopted under the Third Pillar.62 Finally, the promotion of the
principles of international criminal law in third countries has taken place pursuant to First
Pillar instruments, through various international agreements concluded by the Community.63

The EU committed itself to the fight against impunity by virtue of the Common Position on
the International Criminal Court adopted by the European Council (EC) in 2001, which
establishes the basic framework governing the EU-ICC relations. In accordance with the
theory of the EU’s external relations, Common Positions establish the Union’s policy
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statement on certain themes.64 The EU assumed the obligation to contribute by raising the
issue in its relations with third parties, and by assisting with implementation of the Statute.65
The Common Position was amended in 2002,66 and reached its current form in 2003.67

The 2003 Common Position endorses the principles and rules of international criminal law of
the Rome Statute and identifies the priorities and areas in which the European Union and its
member states must act. In this respect, priority is given to the universal accession of the
Rome Statute,68 the implementation of the Rome Statute by measures taken by the European
Union and its member states,69 and the preservation of the integrity of the Rome Statute.70
According to the Council’s Common Position, the EU member states undertake measures to
raise issues of ratification, acceptance, approval and accession in their negotiations with third
party states, groups of states or relevant regional organisations, as well as to provide technical
and financial assistance.

The Common Position provisions have been supplemented and further elaborated on, in the
Action Plan to follow-up on the Common Position on the International Criminal Court,
adopted in 2002 and amended in 2004.71 The Action Plan is divided into three sections:
coordination of EU activities; universality and integrity of the Rome Statute; and
independence and effective functioning of the ICC.72 Member States are also encouraged to
contribute to the Special Working Group on crimes of aggression,73 to put the necessary
legislation in place to implement the Rome Statute. 74 This includes the Agreement on
Privileges and Immunities of the ICC,75 to co-operate with the ICC in investigating and
prosecuting crimes within its jurisdiction. In particular, through the provision of judicial
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assistance, compliance with requests for arrest and surrender and the enforcement of
sentences, 76 and promoting effective cooperation between national and European law
enforcement, immigration authorities and the ICC.77 Together with the Common Position, the
Action Plan provides the framework for all direct EU action on the ICC, and lays the
foundations of the relationship between the Union, the Court and individual member states.

Cooperation with the ICC is a matter for both the EU and its member states, thus EU State
Parties to the Statute are under an obligation to execute any request for cooperation made by
the Court.78 The cooperation of intergovernmental organisations, such as the EU, is important
for the ICC to perform its functions effectively. Recognising the significance of the role that
international organisations can play in post-conflict situations or situations where serious
disturbances have occurred, in which the ICC operates. The assistance such organisations
may provide to the Court, led to the inclusion of Article 87(6) of the Rome Statute, enabling
the ICC to request assistance from intergovernmental organisations.79 Such a cooperation
agreement could be implemented between the ICC and the League of Arab States.

The EU and the ICC had an agreement to define the terms of cooperation and assistance
between them.80 The origin of the agreement can be found in a request made by the OTP
regarding strategic information from the EU about issues of concern to the OTP’s
investigations. The agreement, which was concluded by the EU, on the basis of Article 24 of
the Treaty on European Union (TEU),81 has narrow scope and is limited to ‘hardcore’
elements of cooperation and assistance, focusing, as per Article 87(6) of the Rome Statute, on
the provision of information and documents. The Agreement is not intended to supplant the
relationships the Court has with individual member states; in fact, it is made explicit that the
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Agreement does not cover cooperation with EU member states.82

EU member states have been distinguished by the rate of their implementation of the ICC
obligations - in fact, the majority of the states that have passed implementing legislations are
EU member states.83 This reveals a possible connection between higher implementation rates
and membership of the EU.84 It may be indirectly be attributed to the peer pressure involved
in the active involvement of many EU member states in drafting the Rome Statute, and the
EU’s active promotion for the ICC.85 While it was similar involvement the Arab states in the
negotiations and drafting of the Statute, but it resulted in low ratifications due to several
factors, which will be discussed at later chapters. The League of Arab states should be more
involved in the promotion of the ICC and support ratification initiatives similar to the EU’s
position. Below are some examples of EU member states, which ratified and implemented the
Statute, although they were faced with challenges and obstacles.

2.3.1 The United Kingdom

The UK adopts the dualist approach in relation to international treaties;86 therefore it was
necessary to pass a national law to incorporate the core crimes of the Rome Statute into the
British legal system. Before the implementing legislation, legislative provisions which
incorporated international crimes into the British criminal justice system were variable and
were compromised mainly on three different acts; the Geneva Conventions Act 1957,87 the
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Genocide Act 1969,88 and the War Crimes Act 1991.89

The UK decided to prepare and implement legislation prior to submitting its ratification
instrument. In England, Wales and Northern Ireland,90 the Rome Statute was implemented by
the International Criminal Court Act 2001,91 which came fully into force on 1 September
2001.92 The UK ratified the Rome Statute on 4 October 2001, fulfilling its aim of being
amongst the first sixty states to do so.93 The 2001 Act has two major purposes: to ensure that
the UK is able to co-operate fully with the ICC and to enact into domestic law the substantive
offences found in the Statute.94

To take advantage of the complementarity provisions in the Rome Statute, by investigating
and prosecuting offences itself, the UK had to incorporate the ICC crimes into its domestic
law. This was achieved by part 5 of the ICC Act, which defines genocide, crimes against
humanity and war crimes by reference to Articles 6, 7, and 8(2) of the Rome Statute.95
Crimes against humanity and war crimes, other than grave breaches of the Geneva
Conventions and Additional Protocol I, were criminalised in the UK for the first time under
the ICC Act.96 Moreover, the relevant interpretations that the British courts apply, in relation
to the ICC crimes, were expanded. For example, the ICC Act provides that “in interpreting
and applying the provisions of . . . [Articles 6-8(2) of the ICC Statute] . . . the court shall take
into account . . . [a]ny relevant Elements of Crimes adopted in accordance with Article 9 of
the Rome Statute . . .”.97 The domestic courts are now bound and obliged to take the
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Elements of Crimes into account according to the ICC Act.98

The ICC Act clearly incorporates the principle of command responsibility into domestic
law,99 as previously the British legal system had no general principle of liability.100 There has
been a debate about whether command responsibility is a form of imputed liability, secondary
liability, or a form of dereliction of duty offence.101 The ICC Act appears to adopt the view
that command responsibility is a form of secondary liability.102

The immunity issue was one of the most difficult issues that faced the UK during the
implementation process, Section 23 of the Act provides for cases of immunity, and reads:
“(1) Any state or diplomatic immunity attaching to a person by reason of a connection with a
State Party to the ICC Statute does not prevent proceedings under this part in relation to that
person. (2) Where— State or diplomatic immunity attaches to a person by reason of a
connection with a state other than a State that is Party to the ICC Statute, and a waiver of that
immunity is obtained by the ICC in relation to a request for that person’s surrender, the
waiver shall be treated as extending to proceedings under this part in connection with that
request…”. There is a separation of State Parties and non-parties to the Statute for different
treatment. This approach was adopted as a response to the problem of immunities. A State
Party has already agreed, according to Article 27 of the Rome Statute, to waive the immunity
of its officials before the ICC, thus there is no express requirement for a waiver.103 Article
98(1) of the Rome Statute makes it clear that the obligation is on the ICC to obtain the
relevant waiver. The ICC cannot place a state under conflicting obligations, one to the Court,
98
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and one to the state that is entitled to insist on immunity for its officials. A waiver obtained
by the Court in relation to a request for surrender of a person from a non-State Party, will be
treated as extending to proceedings for his arrest and surrender under national law.104 The
Secretary of State, after consulting the ICC and the state concerned, has the power to direct
that proceedings shall not take place against a person who has state or diplomatic
immunity.105

2.3.2 The Netherlands

The Netherlands signed the Rome Statute on 18 July 1998 and ratified it three years later, on
18 July 2001.106 The implementation of the Rome Statute in the Netherlands was a three-step
process. Priority was given to the treaty’s ratification, 107 which raised some constitutional
compatibility issues. Next, the government and parliament put in place legislation enabling
the Netherlands to provide the Court with various forms of legal assistance.108 Finally, the
Dutch government proposed legislative reforms, aimed at the prosecution of international
crimes at national courts; the International Crimes Act came into force on 1 October 2003.109
Thus the implementing legislation was prepared and adopted in two separate approaches:
first, for cooperation issues and the second for substantive criminal law.110

As with any State Party, the Netherlands may be expected to implement all its obligations
under the Statute faithfully, but these may take different dimensions because of being the
host-state of the ICC. The ratification of treaties is governed by Article 91 of the Dutch
constitution,111 in which according to Article 91(3), treaties that contain provisions that
104

ibid.
UK, ICC Act 2001, Section 23(3)(4); See more the House of Commons Research Paper 01/39 The
International Criminal Court Bill[HL], 73.
106
UN Treaty Collection, Rome Statute of the International Criminal Court, Ratifications and Signatories.
107
The Dutch Ratification Act 2001.
108
Two acts were adopted in this respect: The Cooperation Act, entry into force 1 July 2002; and the Act
containing amendments to the Dutch Penal Code enabling the prosecution of ‘Article 70’ crimes in the
Netherlands, entry into force 8 August 2002.
109
The Netherlands, the International Crimes Act, 19 April 2002, (no. 28, 337).
110
Göran Sluiter, ‘The Netherlands’ in Claus Kreß and others (ed), The Rome Statute and Domestic Legal
Orders Volume II: Constitutional Issues, Cooperation and Enforcement (1st edn, Editrice il Sirente 2005).
111
Constitution of the Kingdom of the Netherlands, June 2002.
105

78

“conflict with the Constitution or which lead to conflicts with it may be approved by the
Houses of the States General only if at least two-thirds of the votes cast are in favor.” A few
elements in the Rome Statute raised the question of constitutional compatibility.112

The question of immunities received considerable attention in the explanatory memorandum
of the draft ratification act. The Dutch government believed that there was no conflict
between Article 27 of the Rome Statute and Article 42 of the Dutch Constitution. Within the
Netherlands constitutional order, the King has no powers of his own and would therefore be
de facto incapable of committing any crimes under the Rome Statute and, even if such a
situation would occur, he would be forced to step down as soon as the ICC would request his
surrender, which would then be possible.113 The government took the position that “the king
simply cannot commit the crimes contained in the Statute”. 114 Nevertheless, it was
established that it was more elegant to explicitly conclude that there was an incompatibility,
theoretical or not.115 As a result, it was necessary that the Statute be adopted with a special
procedure, which allows unconstitutional international treaties, to be adopted by a qualified
majority vote without amending the constitution. After the adoption through this procedure,
which had not been used before, the treaty concerned will be binding for the Netherlands and
take precedence over all national law, including the constitution.116

Article 122 of the Dutch constitution provides that the government can grant pardon and
amnesty, in accordance with the applicable laws and regulations. 117 In other State Parties
which may have similar provisions in their constitutions it may not be problematic because
these states have no duty to execute sentences of imprisonment as they can always argue that
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their willingness to enforce such sentences is subject to constitutional conditions.
Accordingly, Article 110 of the Rome Statute could be incompatible with Article 122 of the
Dutch constitution.118 Pursuant to Article 103(4) of the Statute, The Netherlands, as the hoststate is obliged to accept and execute sentences of imprisonment if no other state is
designated by the Court. As a result, The Netherlands cannot impose its own conditions as
other State Parties may, and so has to forfeit its constitutional right to grant pardons and
amnesties. The Dutch government solved this matter as it argued that constitution Article 122
contains a discretionary power, which pursuant to Article 92 of the constitution119 can allow
the government to transfer such rights to an international organisation.120

Most international crimes were criminalised in The Netherlands before implementing the
Rome Statute, but in separate Acts with their own scope of application. The International
Crimes Act replaced the Torture Act,121 the Genocide Act,122 and part of the War Crimes
Act,123 and incorporates all international crimes in one comprehensive act and under one
general principles regime. The aim of the Act was to codify existing crimes under
international law, rather than modifying substantive international law in this field. As a result,
most of the definitions of the crimes have been taken from or inspired by definitions in
existing multilateral instruments, especially the Rome Statute, which provides for the
appropriate jurisdictional regime and incorporates key general principles of international
criminal law.124
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2.4 Asia-Pacific States

There are 19 Asia-Pacific State Parties to the Rome Statute of the ICC to date, including 2
Arab states (Jordan and Palestine).

2.4.1 Afghanistan

According to the 2004 Constitution, Afghanistan is an “Islamic Republic” and no law shall
“contravene the tenets and provision of the holy religion of Islam”.125 Afghanistan deposited
its instrument of accession to the Rome Statute on 10 February 2003.126 The ICC may
therefore exercise its jurisdiction over crimes listed in the Rome Statute committed on the
territory of Afghanistan or by its nationals from 1 May 2003 onwards. The Ministry of
Foreign Affairs had translated the Rome Statute into Dari and Pashto 13 years after accession
on 30 May 2016 and sent it to the Ministry of Justice to publish it in the official gazette.
According to the current Afghan constitution,127 any international treaty or agreement signed
by Afghanistan has to be published in the official gazette following approval by the
parliament, with the documents being translated into Dari and Pashto.

The ICC has started a Preliminary Examination of the situation in Afghanistan, and it was
made public in 2007.128 It focusses on crimes listed in the Rome Statute allegedly committed
in the context of the armed conflict between pro-Government forces and anti-Government
forces, including crimes against humanity and war crimes.129 The Preliminary Examination
also focusses on the existence and genuineness of national proceedings in relation to these
crimes. The findings of the Situation Analysis Section of the Office of the Prosecutor,
published in the Preliminary Examination reports, show that two types of crimes against
humanity and seven types of war crimes have been committed in Afghanistan since 1 May
125
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2003. The Office of the Prosecutor reports have so far only attributed potential crimes to
parties of the conflict, which it sees as: 1) Pro-government forces that include Afghan
National Security Forces (ANSF) and their international partners under the umbrella of
International Security Assistance Force (ISAF), and, more recently, the Resolute Support
Mission (RSM). 2) Anti-government forces such as the Taleban, the Haqqani network and
Hezb-e Islami. Anti-government forces are accused of all nine of the crimes mentioned
above. Pro-government forces have been accused of torture, only. The Office of the
Prosecutor singled out the Afghan National Police (ANP) and the National Directorate of
Security (NDS), as well as the CIA and the US military. In the last report issued in December
2015, the Office of the Prosecutor mentioned that, following a decision taken in October that
year, it intended to send a delegation to Afghanistan to conduct admissibility assessments.

The National Security Council in Afghanistan (NSC) decided in January 2016 to establish a
high-level, inter-ministerial committee,130 led by Second Vice-President Sarwar Danish, to
prepare for the ICC visit. It was to consult with international partners who provided military
support regarding their position on the ICC request to send a delegation.131 The Ministry of
Foreign Affairs asked NATO members and the US involved in Afghanistan about the nature
of their relationship with the ICC. The US and Afghanistan signed the Bilateral Security
Agreement 2015 (BSA), in which Kabul agreed neither to prosecute American soldiers, nor
hand them over to a third party for the prosecution of war crimes.132 The US bilateral
agreements under Article 98 of the Rome Statute are examined in more details in Chapter
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five as they are one of the concerns of some states, including the Arab states, in regards to the
effectiveness of the ICC and its inability to prosecute American defendants.

The committee had two further tasks; collect all cases relevant to the Rome Statute that
Afghanistan had prosecuted, and draft a regulation or a law to implement the Rome Statute
and to establish the relationship to the ICC. The Afghanistan Independent Human Rights
Commission (AIHRC), a member of the committee, is in charge of this task. The interministerial committee also established a technical sub-committee consisting of qualified,
mid-level officials to carry out these tasks. The inter-ministerial committee decided on 23
January 2016 to draft a regulation, but some members are lobbying for a law instead.133
Approval of a law would require more time than a regulation, as a law requires the approval
of the Afghan parliament while a regulation just needs the approval of the Afghan cabinet. As
for the collection of information on cases relevant to the Rome Statute that have been
prosecuted in Afghanistan, the government’s intention is to show to the ICC their willingness
to prosecute the alleged crimes, but the lack of capability of the national judiciary might
cause delays.

Despite the government’s preparations for the ICC visit, there are some arguments from some
officials to postpone it.134 Based on their arguments, that the cooperation with the ICC would
destroy whatever trust existed between the government and Taleban. 135 However, this
argument lost its strength on 25 April 2016 following a presidential speech in which Ghani,
while not closing the door to negotiations, said fighting the Taleban had to take priority.136
Another argument that the ICC visit would damage the relationship between the government
and its international partners, like the US, fighting in Afghanistan against the insurgency,
who are mentioned in the ICC’s preliminary examination reports. Finally, the visit would
133
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make the mujahedin more suspicious of the National Unity Government as they might fear
prosecution. But the last argument would not be valid as the ICC could not investigate crimes
before 2003.

Afghanistan is obligated to investigate and prosecute international crimes committed on its
territory. The Afghan courts under the complementarity principle shall have jurisdiction over
these crimes and can prosecute the perpetrators. But the lack of domestic legislation or the
inability of the domestic courts to prosecute these crimes will allow the ICC to intervene. The
current constitution better values international covenants and it has allocated two paragraphs
for international covenants in its preface. The constitution obligates the government of
Afghanistan to respect The Universal Declaration of Human Rights, international covenants
and other international agreements that Afghanistan is a party to. The concern of Sharia
incompatibility with the Rome Statute was never discussed or raised during the different
attempts of implementing the Statute.137 It might be one of the challenges in the future as
Afghanistan is still in the process of implementing the Statute, but during the general
discussions and conferences on the implementation topic, other challenges were raised.138
There is a general understanding in Afghanistan that the law has to comply with the Sharia,
the consensus of legislation with the whole body of Islamic law, including Islamic
jurisprudence (fiqh), and the doctrine of a particular school of Islamic law is not always
included.139 The Afghanistan Constitution declares that ‘no law can be contrary to the sacred
religion of Islam’, but restricts the application of the Hanafi jurisprudence in Article 130 only
to cases ‘when there is no provision in the Constitution or other laws regarding the ruling on
an issue’.140

The main challenges that Afghanistan faces towards the process of implementation of the
Statute is the lack of a reliable and stable judiciary system, the presence of a culture of
137
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impunity, lack of political will and public awareness towards the Court. So far the domestic
courts are unable to prosecute the international crimes, 141 hence the ICC intervention.
Afghanistan has faced decades of conflicts and atrocities. Most of the suspects are alive and
even some of them are currently working in key government positions and enjoy government
supports. Thus, the culture of impunity still prevails, in addition to the failure of the
government to compensate the victims of past crimes. The lack of political will is also
considered a challenge, despite the accession to the Statute, the government waited 13 years
till it decided to translate it and publish it in the official gazette. Another challenge for the
Afghan judiciary when trying members of armed groups, such as the Taleban, is their
vulnerability to revenge. Judges and prosecutors are often targeted which affect their
willingness and ability to try war crimes.142 The positive steps were only taken once the ICC
decided to visit the country and initiate its preliminary examinations. There are several NGOs
and civil institutions operating in Afghanistan which can assist the government in the whole
process and in fulfilling its obligations towards the Court.

2.4.2 The Republic of Korea

The Rome Statute was signed by South Korea on 8 March 2000 and ratified on 13 November
2002.143 The government then established a task force team consisting of the Ministry of
Justice, two international law professors and one criminal law professor to prepare a draft
141
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implementation act. 144 The task force reviewed, during the drafting process, other
implementation legislations from different states like the UK, Germany and Canada, and
some academic publications on states’ approaches towards implementation, to assist them in
their assignment.145 Korea’s State Council and National Assembly then approved the draft,
after some amendments, and the ICC Act was enacted and promulgated in 2007.146

The ICC Act faced some constitutional debates, during its drafting process, on the
requirement of such an implementation act in general, as according to the Korean constitution
“treaties duly concluded and promulgated under the Constitution and generally recognized
rules of international law shall have the same force and effect of law as domestic laws of the
Republic of Korea”.

147

Thus, Korea adopts the “monist” approach towards the

implementation of international treaties, which means that according to the constitution, the
Rome Statute has the same weight and effect as the Korean national laws. Nevertheless,
Korea decided to enact an implementation act. One of the main reasons for such a decision is
that the Statute does not specify the sentence lengths for each crime, which might cause
difficulties for the Korean prosecutors and judges during their investigations and trials.148.

The most difficult issue that faced Korea during the implementation process was the head of
state immunity.149 The Korean constitution provides that “[t]he President shall not be charged
with a criminal offence during his tenure of office except for insurrection or treason”.150
Accordingly, the complex issue is whether the Rome Statute is consistent with the
constitution, which provides immunity to the president. The ICC Act in Korean did not
provide a solution for this issue and the matter was solved by a general assumption that the
constitution shall be interpreted in accordance with international obligations, 151 an approach
144
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several states adopted to avoid amending their constitutions and to facilitate the
implementation process. Another issue that was addressed during the implementation process
relates to the prosecution of some sex crimes such as rape, which according to the Korean
Criminal Code, may be barred if the victim did not provide a formal accusation. 152 Therefore,
the ICC Act provided that prosecution for all acts and conducts of international crimes,153
including rape, shall not be barred by such contingencies.154
The ICC Act provides that in the case of conflict between the Korean Extradition Act,155 and
the Rome Statute, the Statute’s provisions will prevail.156 Consequently it facilitates the
fulfillment of Korea’s obligations towards the Court in relation to arrest and surrender
requests. Likewise, the same approach applies for the Korean Mutual Legal Assistance in
Criminal Matter Act, 157 if it conflicts with the Rome Statute’s provisions or the ICC’s
requests.

158

The Korean ICC Act aimed to reach its two main goals: incorporating

international criminal law into Korean domestic law and to cooperate with the ICC. In the
absence of any provisions in the ICC Act for such purpose, the Rome Statute can be relied on
directly according to the Korean constitution.

2.5 North & South American States

Despite the opposition of the United States to the ICC,159 most of the regions’ states have
152
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ratified the Rome Statute.160 Similar to the positions of some other intergovernmental and
regional organisations, like the AU and the EU, the Organization of American States (OAS)
also supported the Rome Statute. The General Assembly of the Organization of American
States supported a resolution relating to the adoption of the Rome Statute, and since 2003 the
General Assembly of the OAS has adopted several resolutions on promoting the Court. The
OAS urged its member states that have not ratified yet, to consider ratifying or acceding and
implementing the Statute.161 The OAS is the oldest regional organisation in the world, and
brings together all 35 independent states of the Americas and constitutes the main political,
juridical, and social governmental forum in the hemisphere.162 To date there are 28 OAS
member states that have ratified the Rome Statute, and four have signed the Statute but not
yet ratified.163

2.5.1 Canada

Canada ratified the Rome Statute on July 7, 2000, 164 and was the first state to adopt
comprehensive implementing legislation; the Crimes against Humanity and War Crimes Act
[CAHWCA], which received Royal Assent on 29 June 2000 and came into force on 23
October 2000.165 Canada also amended other legislations to cope with the new Act, such as
the criminal code and other acts dealing with related matters, such as extradition, mutual legal
assistance and witness protection.166 The aim was to cooperate with the ICC and apply the
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complementarity principle by having jurisdiction over the international crimes.167

Canada follows a “dualist” legal system, meaning that provisions contained in treaties ratified
by Canada are not directly applicable in national laws. Any treaty obligations requiring
domestic legal effect must therefore be implemented by appropriate legislation. In order to
avoid a situation where Canada has ratified a treaty but is unable to fulfill its obligations, it
has a fixed practice of ensuring that all necessary implementing legislation is in place before
ratifying the treaty.168

Canada did not face many of the common constitutional obstacles that other states
encountered in some of the other states during the ratification and implementation process.169
The Canadian constitution does not provide immunities to any class of officials, nor does it
prohibit the extradition of nationals or life imprisonment.170 The issue of head of state
immunity did not create constitutional problems for Canada, as the Crown may be bound by
acts of Parliament; Section 3 of the CAHWCA provides “This Act is binding on Her Majesty
in right of Canada or a province.” While command responsibility created complex
constitutional issues for Canada during its process to ensure compliance with the due process
rights and guarantees provided to individuals under Canada’s Charter of Rights and Freedoms
(“the Charter”).171 The jurisprudence of the Supreme Court of Canada clarified that the
Charter requires that the mental element of some serious crimes be based on a subjective test,
as the conviction will reflect the high degree of moral stigma society ascribes to those
convicted of such crimes.172

Canada has implemented all of the cooperation obligations contained in the Rome Statute and
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in some issues it broadened the scope of cooperation beyond that required in the Statute, in
order to guarantee comprehensive and effective assistance to the ICC.173 The CAHWCA
implements Canada’s obligation to arrest and surrender individuals by adopting surrender
proceedings based on an updated version of Canada’s existing extradition process.174 The
Extradition Act was amended in 1999 to allow for surrender to the ICTY and ICTR.175 The
CAHWCA therefore provided for an additional amendment to add the ICC to this list of
international courts. Canada also eliminated all grounds for refusal, such as the political
offence exception, that are normally applicable in cases of a state-to-state extradition and
indicated that they did not apply to a request for surrender by the ICC.176

Canada incorporated crimes under the jurisdiction of the ICC to take advantage of the
complementarity principle. The crimes were defined by reference to customary laws and
conventions that were applicable at the time and the place of their commission.177 In order to
provide guidance to judges and prosecutors, examples of these crimes were included in the
definitions. A direct reference to the Rome Statute was also included by mentioning that all
the crimes in the Statute are to be considered crimes under customary international law as of
17 July 1998, and may be crimes according to customary international law before that date.178
Although the CAHWCA incorporates the core crimes of the Rome Statute it does not
reproduce the texts of Articles 6-8 of the Statute as such. Definitions of crimes in the
Canadian legislation are broader and more general. For example, the Act defines genocide as
“an act or omission committed with intent to destroy, in whole or in part, an identifiable
group of persons, as such”.179 Thus the definition is different from the existing definitions,
including Article 6 of the Rome Statute. As for the ne bis in idem principle, the scope of the
principle was confined to the terms of Article 17 of the Statute. Accordingly, where
prosecution in a foreign jurisdiction was intended to shield a person from criminal
173
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responsibility, the defense will not be accepted. However, since ne bis in idem is enshrined in
the Canadian Charter,180 it is not inconceivable that a Canadian court might declare this
restriction to be unconstitutional.181

Finally, the Act creates a ‘Crimes against Humanity Fund’, into which money obtained
through enforcement of orders of the ICC for reparation or forfeiture, or from imposing a
fine, is to be paid.182 The Attorney General of Canada may make payments out of this fund
into the ICC’s Trust Fund, as well as to victims or their families. Such an approach could also
be considered by some Arab states, which have suffered from conflicts, as a measure of
reparation for victims.

2.5.2 Argentina

Argentina signed the Rome Statute on 8 January 1999,183 ratified it on 30 November 2000
and adopted an implementation law in December 2006.184 Argentina and other states in Latin
America185 have been firm supporters of the ICC, and have actively engaged in efforts to
ratify and implement the Rome Statute in the region.186 Since they are all civil law states,
ratification of a treaty that recognises the rights of individuals will be immediately
acknowledged without the need to adapt them into domestic legislation.187 However, if the
treaty prohibits certain acts, and imposes on its parties obligations to prevent and investigate,
it cannot be asserted that such acts are punishable under domestic legislation unless
legislation is implemented to provide for these matters. This approach usually involves the
180
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enactment of additional domestic laws to criminalise such acts and to specify penalties:
failure to proscribe and criminalise such acts means that they cannot be punished in a national
court.188

Argentina chose an easy approach and method towards the implementation of the Statute by
directly referring to the definitions of the Statute.189 The new legislation’s provisions have
been taken directly from the Rome Statute, and the legislation refers specifically to those
articles in the Statute that relate to the crime of genocide, crimes against humanity and to war
crimes. An important consequence of deferring the definition of crimes to the Rome Statute
is that the Elements of Crimes adopted by the Assembly of States Parties (ASP) automatically
become part of the domestic definition of those crimes.190 Torture was the only crime that
was introduced via an amendment to the Criminal Code in order to meet the international
obligations.191 Article 144 of the CC defines torture but without mentioning the subjective
element envisaged by the relevant international conventions. 192 In addition, the InterAmerican Convention against Torture,193 broadens the definition of the crime so as to include
“the use of methods upon a person intended to obliterate the personality of the victim or to
diminish his physical or mental capacities, even if they do not cause physical pain or mental
anguish”. 194 The implementation legislation does not introduce any changes to the CC
definition of torture, but simply incorporates the references to torture contained in the
Statute.195
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The implementation legislation in Argentina fulfills its obligations towards the ICC and
regulates the requests of arrest and surrender of individuals. For example, the legislation
provides that, once the admissibility of the request has been established, the matter shall be
referred to the competent judicial authority, which will then be responsible for issuing an
arrest warrant. Consequently, the implementation legislation will make it possible for
Argentina to both cooperate efficiently with the ICC and to prosecute the crimes included in
the Rome Statute domestically.196 Argentina was one of the most active states during the
process of drafting and negotiating the Rome Statute. Despite its history of human rights
violations and military dictatorship, Argentina has sought all possible ways to prevent these
events from ever happening again by incorporating international crimes into its domestic
legislation and joining the ICC.

2.6 Model Approaches

During the implementation process some states collaborated to produce “model laws” or
“model kits” to assist them or other states in the process. Some of these model laws were
provided by NGOs. Although some of these approaches weren’t adopted precisely, they were
used as guidelines to facilitate the implementation process. For those states that lack the
capacity and resources to develop a new legislation implementing the Rome Statute, these
models have been found to be useful. It is essential to review and analyse some of these
models that could be adopted by Arab states that require technical assistance. Several states
lack the required resources or experience for drafting new legislations. In addition, some
states do not have the financial capability to develop new laws. Thus, these states tend to
adopt the model laws to incorporate a new treaty or convention into their domestic legal
system.
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African Development Community (SADC), 198 the Commonwealth Secretariat 199 and the
League of Arab States’ model that will be discussed in this section.200

The Arab Justice Ministers Council decided to approve “the Arab Model Law for the
Repression of crimes under the Jurisdiction of the ICC” in its Decree number 598-21d dated
29 November 2005. The Model Law was drafted with a view to providing guidance to Arab
states on legislation pertaining to crimes falling within the Rome Statute.201 The first chapter
of the Model Law includes rules for jurisdiction. Article 2 provides that its provisions shall be
enforced irrespective of the place where the criminal acts were committed, if one of the
following conditions has been fulfilled:

•

The accused is a national of the state.

•

The accused was present on the territory of the state after the crime was committed.

•

The victim was a national of the state.

Significantly, Article 3 stipulates that the official capacity of an accused person is irrelevant
and cannot be used as the basis for their exemption from prosecution. Article 3 further adds
that the determination of this principle shall be left to the domestic legislature of each Arab
state in accordance with its legal system. This is problematic because it provides a loophole
that domestic leaders may be expected to exploit by attempting to influence the drafting of
laws that exempt them from prosecution. If this were to happen, the Model Law would have
failed unequivocally to establish the principle that there should be no immunity for
198
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international crimes recognised therein, they shall not be subject to any statutes of limitation,
and Article 7 states that such crimes are not subject to general or special amnesties. With
regard to criminal liability, Article 8 recognizes the principle of superior command
responsibility, and Article 9 stipulates that following orders is no defence.202

The second chapter of the Model Law is largely consistent with Part II of the Rome Statute.
Articles 10-13 of the Model Law are concerned with the definitions of crimes and jurisdiction
broadly in line with Articles 5-13 of the Statute. The list of crimes set out in the Model Law
includes genocide, crimes against humanity, war crimes and the crime of aggression.203
Although the definition of these crimes is largely based on the Statute, there are some notable
variances, such as a narrower definition in respect of sexual offences like rape. Notably,
Article 13 of the Model Law provides a detailed list of acts that falls within the scope of the
crime of aggression. This reflects the strong interest taken by Arab states to develop a clearer
understanding and recognition of the crime of aggression, the absence of which as noted,
constituted one of the criticisms levelled against the Rome Statute. In terms of applicable
penalties, the Model Law recognises capital punishment for international crimes, which is
inconsistent with the Statute and developments in international human rights law towards the
abolition of the death penalty.

The Model Law constitutes an important first step in developing the understanding for
international criminal law in the region with a view to enhancing implementation. 204
However, it mainly concerns questions of jurisdiction, which means that it does not address a
number of other important aspects of the Statute, for example, the rights of the defence and
the rights of victims, including victim protection. With respect to the institutional dimension
of prosecuting international crimes, the Model Law makes no mention of the establishment of
special courts or courts with the requisite expertise within the legal system of Arab states, or
202
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for the need to guarantee the independence of such courts.

2.7 Conclusion

The enactment of domestic legislations implementing the Rome Statute to efficient standards
is essential for the states to promote international criminal justice. Without the state
cooperation the ICC will not operate effectively. Considering the approaches reviewed above
in this chapter, it is constructive for Arab states to be guided by these states’ experiences. The
study of approaches adopted by states, which have already dealt with obstacles and
challenges, will facilitate the process of joining the ICC, as most legal issues are common.
Some of the states examined witnessed armed conflicts and their having resorted to the ICC,
as a means to apply justice and end impunity, should be considered by similar Arab states
that are facing conflicts. On the other hand, the ratification of the Statute is not necessarily
related to human rights violations or the investigation of international crimes. In other words,
several states that ratified the Statute have not witnessed armed conflicts and have good
records of human rights. But their ratification and implementation of the Rome Statute serves
as a commitment to international law and respect for human rights. Consequently, providing
guarantees to their society against any future abuses or violations, an approach that should be
adopted by all Arab states, which assumes that there is no need to incorporate international
crimes due to their unlikeliness to occur on their territories.

Methods and procedures differ from one state to another depending on their legal systems.
States that faced constitutional obstacles or incompatibility with the Rome Statute should
either amend their constitutions or interpret them in a way that allows the implementation of
the Statute domestically. The different regions examined in this chapter showed some
common features and unified approaches towards the ICC. In addition to the regional
organisations examined, the EU, AU and OAS, adopted policies urging their member states
to ratify and implement the Statute. The Arab League could have a similar positive role
amongst its member states. The initiative of the Arab Model Law is considered a positive
step, but it still requires the actual implementation by Arab states. The majority of Arab states
still lack legislations that prohibit international crimes. The above analysis showed that
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whatever the obstacles to ratification or the incompatibility with the Statute during the
implementation process; states adopt a comprehensive approach to fulfill their obligations
towards the Rome Statute and the international criminal justice system in general. The next
chapter will review and analyse the Arab states’ constitutional systems and issues related to
the ratification and implementation of the Rome Statute.
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3 Chapter Three: Arab States Constitutional
Framework

3.1 Introduction

The aim of this chapter is to examine the current constitutional framework of the Arab
states. It includes a comparative study of most Arab League member states’
constitutions. The chapter covers the main features of Arab states’ constitutional
system and emphasises the role of Sharia in those constitutions, the system of
governance, the legislative power and the constitutional process for ratification and
implementation of international treaties. In addition, it analyses the provisions that
relate to human rights, with special focus on the crime of torture, as well as
highlighting how the basic due process protections in the region’s criminal procedures
relate to international, regional, and general constitutional standards.

Constitutions have a role in the ratification and implementation process of
international treaties and the state’s political system also plays an important role in its
decision as to whether or not to ratify international treaties. Thus a review of different
aspects of the Arab states – their constitutional approaches and political systems - will
assist the study of their positions towards the Rome Statute and the ICC in later
chapters.

The previous chapter reviewed and analysed other states’ experinces regarding the
ratification and implementing the Rome Statute, these states were from different
regions, continents, cultural backgrounds and political systems. The chapter also
revealed that some states faced challenges and obstacles when joining the ICC, and
the methods they adopted to ratify and implement the Rome Statute. As most of the
obstacles reviewed were constitutional, it is essential to analyse the Arab States’
constitutions in this chapter and to compare them with other nations’ experiences.
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Most constitutions contain mechanisms for ratifying and implementing international
treaties or conventions in their articles and provisions, in addition to the state’s
authority and procedures for such processes. This chapter will also examine the main
constitutional features of most Arab states in regards to their processes for ratifying
and implementing international treaties. Discussion of these issues will facilitate the
wider study of ratification and implementation of the Rome Statute, which will be
discussed in the following chapters.

All of the Arab states have written constitutions, but they vary from one state to the
other. Some have a secular approach and others have an Islamic structure.1 Some
Arab states have republican political systems,2 and others have monarchical regimes.3
But despite this variation, Arab states’ constitutions do have many common features
generally in the preambles and the key constitution articles, which mean their legal
framework, can be examined as a whole using a comparative approach. These
common features identify the Arab states as a whole nation.

One of the most important common features in the provisions of Arab states’
constitutions is the use of the term “Arab” or “Arab Nation”,4 to define their identity
and “Arabic” as their official language– this is mentioned in all the Arab states’
constitutions (with the exceptions of Djibouti and Sudan). Some states have shown
more commitment and attribution to the notion of being an “Arab Nation” in their
constitutions than others. For example, the Syrian Constitution of 1973 was the first
Arab constitution to adopt socialist-nationalist principles.5 These 5 principles stress
the unity of the Arab world, stating that the Syrian revolution was part of a larger
Arab revolution, and that any threats to an Arab nation are threats to the whole Arab
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world.6 Another major feature in the constitutions of the Arab states - with the
exceptions of Djibouti, Lebanon, Syria and Sudan – is the recognition of Islam as the
state religion.7 Moreover all the Arab states - except Lebanon, Tunisia and Syria –
referred to Sharia as the source of and authority for legislation in their constitutions.

Many Arab states have similar constitutional characteristics, however, a number of
significant discrepancies exist between different Arab states’ constitutions that
correspond to differences in their respective national political systems. For example,
the constitutions of both the United Arab Emirates and Sudan enshrine federalist
systems of government, while the Tunisian constitution defines a semi-presidential
system and Egypt’s constitution features a republican system. Discrepancies even
exist between the constitutions of Arab monarchies: Jordan is a constitutional
monarchy, while Saudi Arabia’s Basic Law defines a traditional hereditary monarchy.

3.2 The Position of Sharia within the Constitution

Religion and Sharia have a significant role in the Arab states’ constitutions. Despite
being the main source of legislation in most Arab states, they influence governments’
approaches towards specific issues – in this situation, the ratification and
implementation of the Rome Statute. Thus it is essential, before examining the role of
Sharia, and its effect on the Rome Statute and the ICC, to review and analyse its
status in the constitutions of individual Arab States.

Arab constitutions use different terms to describe the Islamic norms that serve as the
source of their legislations. Some refer to ‘fiqh’, others to ‘Sharia’, and still others to

6

ibid.
Article 1 of the Sudanese 1998 Constitution stipulates that Islam is the religion of the majority of the
population and that ‘Christianity and customary creeds have considerable followers.’ In the 2005
constitution Article 1 was amended and Islam was not mentioned as religion of majority and wording
was replaced with “It is a democratic, decentralized, multi-cultural, multi-racial, multi-ethnic, multireligious, and multi-lingual country where such diversities co-exist.”.
7

100

‘the principles of Sharia’. Furthermore, these constitutions characterise the role of
Islamic norms differently: most constitution articles describe Islamic norms either as
“a chief source of legislation” or as “the chief source of legislation”,8 although a few
use slightly different formulations.9

While most Arab constitutions include references to the Sharia, different states have
applied Islamic law in distinct ways. For example, the Basic Law of Saudi Arabia
adopts the Holy Quran as its constitution, with Royal decrees understood as being
practical applications of this basic legal commitment.10 Egypt’s constitution affirms
that the Sharia is the principal source of legislation, while other states maintain that
Islamic law is only one source of legislation.11

After a referendum on 1 July 2011, Morocco approved a new constitution, which was
enacted on 29 July repealing the 7 October 1996 text.12 The new 2011 constitution
describes Morocco in the preamble as an Islamic state and provides that “Islam” is the
state’s religion, while guaranteeing the freedom of religious practices to all other
faiths.13 The new constitution is considered liberal in its nature, similar to the previous
constitution, and compared to other Arab states’ constitutions that proclaim Sharia as
one of the main sources of their legislations. Despite the liberal approach, still the
religion is considered an integral part of the king’s power as the constitution officially
recognises him as “commander of the faithful”, which could be rather diminished if
Morocco was not described as an Islamic state.14

In Sudan, Article 5(a) of the 2005 interim national constitution stipulates “Nationally
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enacted legislation having effect only in respect of the northern states of the Sudan
shall have as its sources of legislation Islamic Sharia and the consensus of the
people”. Section (b) of the same article, referring to the southern part of Sudan, states
that it “shall have as its sources of legislation popular consensus, the values and the
customs of the people of the Sudan, including their traditions and religious beliefs,
having regard to Sudan’s diversity”. 15 Since South Sudan gained independence from
the North in July 2011,16 Khartoum is gradually moving towards the Islamisation of
the Sudanese State, elements of Sharia are already being applied in the state to
varying degrees, such as public floggings for alcohol consumption and even death by
stoning for adultery.17 Sudan’s President Omar Al-Bashir has also announced in a
speech that Sudan’s post-secession constitution will be 100 percent Islamic and it will
serve as a template for the region by being devoid of any western, secular or
communist influences. 18

The Saudi Constitution owes much to the legal principles drawn from Islamic
teaching, which affect state practice at both national and international levels.19 The
Islamic identity is reflected in Article 1, which provides that the state is an
independent Muslim Arab state, its religion is Islam and the Quran and the Sunna of
the Prophet Mohammed constitute the ultimate and main source of its legal and
constitutional rules; in addition to Articles 48 and 67, which come under Chapter 6
entitled ‘Authorities of the State’, confirms that the Islamic law is the source of both
the legal rules and political powers. Although the majority of Arab states reflect such
Islamic identity in their constitutions, the Saudi provision in this matter goes a little
further than similar articles in other states. It enshrines, in explicit terms, the principle
adopted by Islamic jurists that Islam and the state are inseparable: this is most evident,
15
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for instance, in respect of it being the source of judiciary, executive and of the
structure of the family and society as a whole.20

In Algeria, the 1996 Constitution makes multiple references to the state’s Arab and
Islamic heritage, asserting that it is a land of Islam and an integral part not only of the
Great Maghreb Arab nation but also of the Mediterranean and African region.21 It
declares that Islam is the religion of the state and acknowledges its ethnic plurality by
recognising (via a 2002 amendment) the Berber language of Tamazight as one of its
national languages.22

On 3 August 2011, after Gaddafi’s downfall in Libya, the National Transitional
Council (NTC) issued a provisional ‘Constitutional Declaration’ to serve during the
transitional period until a permanent constitution could be drafted and ratified.23
Article 1 of this declaration stipulates that Islamic law - Sharia - would be the main
source of future legislation. It also protects the right of non-Muslims to practice their
religions and the linguistic and cultural rights of minorities.24

The UAE Constitution provides for the position of Sharia within the state legal
system, 25 Article 7 which was taken verbatim from Article 2 of the Kuwaiti
constitution26 states: “Islam is the official religion of the UAE. The Islamic Sharia is a
main source of legislation in the UAE. The official language of the UAE is Arabic”.27
After the adoption of the UAE constitution, some legislators argued that,
notwithstanding its relatively mild language, Article 7 required them to legislate in
accordance with Sharia, and required judges to void legislation that did not conform
20
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to Sharia. 28 Basing the UAE constitution on the Kuwaiti model has resulted in
constant reference being made to the Kuwaiti constitution, which in turn is based on
the Egyptian constitution. 29 Egyptian legal advisors assisted in the drafting of many
of the Arab constitutions that made Sharia norms a chief source of legislation.30

The Egyptian constitution of 11 September 1971 was secular in nature and did not
require laws to conform to principles of Islamic law.31 It remained in force – with a
few amendments in 1980, 2005 and 200732 – until the constitution’s dissolution in
February 2011. 33 In 1980, in an attempt to reach out to Islamists, the Egyptian
government decided to indicate a new commitment to ensuring that its legislation was
consistent with Islam. To show this commitment, it amended Article 2 of the
constitution and made the principles of the Sharia “the main source of legislation”.
During the same period of time, a new constitutional court was established in Egypt,
and in an important 1985 ruling, the new court held that Article 2 as amended created
a partially justiciable requirement that law conform to Islamic principles.34

Egypt had three different constitutions in the three year period between 2011-2014:
the 1971, the 2012 and the 2014 Constitutions. During the drafting process of the
preceding 2012 constitution, there was a commitment to keep Article 2, as to ensure
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the liberals that Egypt is not going through an Islamisation process. 35 Still, the
Islamists-majority constitutional assembly, were seeking to amend the article to allow
more application of Sharia within the state, as a result and instead of amending Article
2, two new provisions were incorporated in relation to this matter. The new provisions
inserted were to determine the meaning of the phrase “principles of Sharia” and which
authority is responsible for its interpretation, which changed the manner of
understanding Article 2 and the ways of its application, an approach several liberalsmembers of the assembly did not expect.36 One of the two newly inserted provisions
was Article 219, which provided that the principles of Sharia included all the
“evidence, rules, jurisprudence and sources” that were accepted by Sunnis.37 This
allowed all the Islamic jurisprudence to be a source for the Egyptian legislation.38

Egypt’s 2012 Constitution lasted for approximately six months as on 3 July 2013, the
military deposed the Islamist president, Morsi, suspended the constitution and set up
an interim government headed by the Supreme Constitutional Court President after
widespread popular demonstrations.39 In the new Constitution of 2014, many of the
references to religion that had been included in 2012 were eliminated. Most
importantly, the controversial Article 219 from the 2012 Constitution was removed.40

The 2005 Iraqi Constitution proclaimed religious freedom, but guaranteed that Iraq
was a primarily Islamic and Arab State. Article 2 of a draft that was circulated by the
Constitutional Committee on 11 August 2005 provided that Islam should be the
official state religion, and that it should be either “the principal source of legislation”
or “a principal source of legislation.” It also provided that “it is forbidden to enact
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laws which contradict the principles of Islam.” 41 Representatives from the U.S.
Embassy were mostly concerned that Iraq, which had previously been considered a
relatively secular state, was in the process of becoming an Islamic “theocracy” under
its watch, so the U.S. Ambassador intervened and forced the adoption of a
formulation that was more acceptable to the international community.42 The final
version of Article 2 therefore provides not only that “Islam is the official religion of
the State and is a foundation source of legislation” but also that “[n]o law may be
enacted that contradicts the principles of democracy.” 43

The 2002 Constitution of the Kingdom of Bahrain acknowledges the role of Islam by
placing Sharia as a principal source for legislations.44 The Constitution declares that
one of the main goals of the kingdom is to advance the interests of a larger Islamic
community, while guaranteeing the freedom of religion to others.45 Jordan’s 1952
Constitution confirms the role of religion by stating that the state’s religion is Islam,
that the king must be Muslim, and by establishing Sharia Courts, which apply the
provisions of the Sharia.46

The Syrian 1973 Constitution states that “The religion of the President of the
Republic has to be Islam [and] Islamic jurisprudence is a main source of
legislation”.47 After protests in Syria during 2011, a new constitution was approved in
2012, Article 3 was kept the same in regards to Islam, but with an additional part
providing that “The State shall respect all religions, and ensure the freedom to
perform all the rituals that do not prejudice public order; The personal status of
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religious communities shall be protected and respected”. 48 In Yemen, the 1991
Constitution recognises the state’s “Islamic heritage, stating that Yemen is part of a
larger Arab nation and Islamic world, where Islam is the state religion, and that
Islamic jurisprudence is the main source of legislation”.49 In 1972, Qatar drafted a
provisional constitution and Article 7 of which stated that “. . . the Islamic Sharia is
the main source of legislation”.50 In 2004, Qatar adopted a new constitution that
demoted the role of Sharia from “the” to “a” main source of legislation.51

In Tunisia, the Constitutional Assembly promulgated the 1959 Tunisian Constitution
with several amendments in 1988, 2002, 2005 and 2008 which also stressed the
Islamic influence and its relation to the greater Arab community also confirming that
“Arabic” was their national language.52 After the change of regime in 2011, the
process of drafting a new Tunisian Constitution commenced in February 2012. After
winning 41% of the seats in the Constituent Assembly, representatives of Al-Nahda
party proposed a constitutional provision declaring Islam to be “the main source of
legislation” with the goal of unifying all Tunisian legislation under the rule of Islamic
law. 53 Al-Nahda representatives have also asserted on many occasions that domestic
legislations and international treaties approved by the Parliament should be in
conformity with Islamic law standards.54 For example, some Al-Nahda members in
the Constituent Assembly rejected a proposed initiative to abolish the death penalty
on the grounds that such an initiative would violate Islamic law. The draft was then
passed by a two-third majority of the National Constituent Assembly and the Tunisian
Assembly approved the new Constitution on 27 January 2014. The resulting
constitution is a liberal text that states that Islam is the state’s religion, but has no
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mention of Sharia as a source of legislation.55

3.3 Political Systems

Each state’s political system plays a major role in whether and how it ratifies and
implements international treaties. The more democratic states have always shown
initiatives in ratifying international treaties that relate to human rights and justice.
Conversely, in several (mainly more authoritarian) states, political leaders feel that
these types of treaties might affect them and jeopardise their own powers. States can
be affected by binding treaties, as after their ratification they are required to
implement the treaty’s articles into their domestic legal systems, which might have
effects on their entire political governance systems. By signing an international treaty,
specifically one related to human rights, a state declares that it has agreed to the
treaty’s content, and intends to work towards its implementation, but only the ensuing
ratification of the treaty produces a legally binding obligation under international law.
Ratification is usually enacted by the head of state who represents it internationally,
thus a decision to ratify or accede to a treaty like the Rome Statute might be affected
by the state’s political system. Therefore, it is essential to review and analyse the
political system of some Arab states to facilitate the study of their position towards
the ICC.
Arab states are divided in their political systems between republics and monarchies.56
In the latter category - which mainly includes the Arab Gulf states like Bahrain,
Kuwait, Qatar, Oman, UAE and Saudi Arabia, as well as Jordan and Morocco - the
monarch exercises ultimate governing authority as head of state, and in some states as
55
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head of government, and so can maintain absolute power over the whole state.57 For
example, according to Article 5 of the Saudi Basic Law, which codifies the adopted
practice, the system of government is a monarchy.58 The six member states of the
Gulf Cooperation Council (GCC) are among the world’s last true monarchies. The
monarch of each state enjoys supreme power and other members of his ruling family
hold important positions within the state. 59 Despite significant steps toward
institutionalisation and the creation of governments, the structure and authority of
these monarchical systems continue to be unchallenged.60

On the other hand, some Arab republic states adopt the presidential system of
government, while others adopt a mixture of the presidential and parliamentary
systems. In all Arab republican constitutions, the president of the republic is the head
of state. They are elected, although the methods of their election varies from one
constitution to another, for example the Algerian President is elected by “universal,
direct and secret suffrage” according to Article 71 of the Constitution.61

In Jordan, the 1952 Constitution created a constitutional monarchy with a king, prime
minister, council of ministers, a bicameral legislature, judiciary, and high tribunals.62
While power is nominally divided among the three branches of government, the king
retains much of the actual power of government. His duties include ratifying laws and
treaties, declaring war and peace, creating and conferring military ranks and honors,
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and granting pardons.63

The Moroccan Constitution deals with the king’s royal power as separate power from
the executive branch. The constitution provides that the system is “a constitutional
monarchy, democratic, parliamentary and social monarchy”.64 Although the political
system in Morocco is supposed to be based on the separation and balance of powers;
the concept of monarchy is can though be distinguished from the Western concept.
The king reigns and powers are not symbolic.65 Despite the constitutional provisions
in Article 6, of “the law as the supreme expression of the will of the nation” and
confirming that “all physical or moral persons, and including the public powers, are
equal before it and held to submit themselves to it”. Still, the constitution provides the
king with supreme power without any accountability,66 and considers him as “Amir
Al-Mouminine” (Commander of the Faithful), who is the most powerful religious
authority according to the constitution.67

The 2005 Iraqi Constitution was greatly influenced by the state’s political history, and
created a strong parliamentary bias in favour of an elected but mainly symbolic
president. The president of Iraq acts as the head of state and represents the
sovereignty and unity of the state. The election of the president is undertaken by the
parliament by a two-thirds vote. Once elected, the president has a four-year term, with
the option for only a single re-election. The president is assisted by the council of
ministers. The prime minister and the ministers are nominated by the president and
approved by a majority vote of the parliament. In Iraq, the prime minister holds most
of the executive power of the government, with the ability to direct the general policy
of the state and to act as the commander-in-chief of the armed forces, while the
council of ministers plans and executes national policy, oversees the functioning of
63
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the government and its agencies, proposes legislation, the general budget, and
development plans, and negotiates international agreements. In sum, it is charged with
implementing the law and policy of the state.68

The president of Algeria is elected directly to a five-year term, and after the 2008
Constitution amendments there are no limits to the re-election terms.69 To be eligible
for presidency, the candidate must be solely of Algerian citizenship, a Muslim, have
an Algerian spouse, and have either proof of participation in the 1954 revolution, or,
if not old enough to have participated, proof that his parents participated.70 The
Constitution gives a great deal of power to the president, who is not only the head of
state, but also the commander-in-chief of the armed forces and is responsible for
national foreign policy, dismissing the government, signing presidential decrees and
ratifying treaties.71

In Bahrain, the king sustains wide constitutional powers as the head of state and
commander in chief of the army, and among his duties are to maintain the sovereignty
of the kingdom, grant pardons and appoint the government and the Consultative
Council.72 Yet, the king has the legislative power, which includes amending the
constitution and legislations, and to propose, enact and promulgate laws, besides his
power to ratify international treaties. 73 Kuwait adopts a constitutional monarchy
system, 74 in which the head of state the Emir or Sheikh, has to be from the Al-Sabah
family and accepted from the National Assembly.75 Among the Emir’s duties is to
propose amendments to the constitution, but parliament’s approval is still required for
enactment. 76
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In Syria’s previous Constitution of 1973, the executive branch was headed by the
president and the leader of the Ba’ath Party, besides being the commander in chief,
the head of state was the most powerful actor in the state. 77 The 1973 Constitution
was amended to reduce the required age of the president from 40 to 34 years old, 78 in
addition to being elected for a seven-year term. The executive’s powers included at
that time, the power to grant pardons, supervising the government activities, ratifying
treaties, in addition to certain legislative powers as being the leader of the Ba’ath
Party.79 After the demonstrations that started in Syria in 2011 and the adoption of the
new Constitution in 2012, the single-party state system which was mentioned in the
1973 Constitution as “The leading party in the society and the state is the Socialist
Arab Ba’ath Party”,80 was changed. The new Constitution of 2012 did not mention the
Ba’ath Party and a new article was introduced which provided that the state’s political
system is based on “the principle of political pluralism”.81

In Tunisia, the 2014 Constitution provided for a semi-presidential system, with the
prime minister, who is appointed by the president and appoints all government
minsters by consulting the parliament except those for defense and foreign affairs.82
Tunisia opted to establish a semi-presidential system of government, in which the
president and the parliament both have significant power over government formation
and dismissal processes, and in which neither the parliament nor the president can
fully dominate the other.83 The prime minister presides over the administration and
negotiates international agreements of a technical nature, while, the overall executive
authority is exercised by the president who is the head of state, and represents its
77
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unity and secures its independence and continuity.84

3.4 Legislative Powers

Understanding the constitutional structure and current composition of Arab states’
legislative branches is a prerequisite to analysing the process of creating new law or
changing an existing law.85 States need to enact effective implementing legislation to
ensure that they can prosecute crimes before national courts and co-operate fully with
the ICC. Thus states’ legislation framework is an essential element in the processes of
ratification and implementation of the Rome Statute. A state willing to join the ICC
could face challenges when implementing the Statute into its domestic legal system if
the legislative system doesn’t allow for such amendments. Thus, it is essential to
focus on Arab states’ legislative branch, based on their constitutions, as the legislator
has a fundamental role in implementing the Rome Statute.

In Saudi Arabia, legislative authority is vested in the king and the Consultative
Council, “The Shura Council”. This Council was set up by Article 68 of the
Constitution; and its institutional and procedural framework is determined by ‘The
Statute of the Consultative Council’ issued concurrently with the Constitution in
1992.86 Article 15 of the Statute of the Consultative Council mentions the powers of
the Council: It discusses the general plan of economic and social development,
interpreting laws, studying draft laws, treaties, international agreements and
concessions, before their submission to the king for issuance by Royal Decrees, as the
opinions of the Council are only of a recommendatory nature. They find their way
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into implementation, as stated above, if deliberated by the executive branch of
government, the council of ministers.87

In Iraq, a federal legislative system is composed of the Council of Representatives
and the Federation Council.88 The parliament is unicameral, consisting of only the
Council of Representatives, with 325 members elected to four-years terms, with 8 of
the seats reserved for women and minorities. In order for a bill to become law, it must
first be introduced by the president, the prime Minister, ten members of parliament, or
by a special committee of the legislature, and only then can it be voted upon in the
Council of Representatives. 89 After majority approval by parliament, bills are
presented to the Presidency Council,90 the president and two vice presidents, who can
sign them into law or veto them. Once signed, the proposed legislation becomes law
after it is published in the official government gazette.91
In Kuwait, the National Assembly consists of fifty elected members. Both the Emir, 92
and the members of the National Assembly hold the right to propose laws. 93
According to Article 66 of the Kuwaiti Constitution the request for review of
proposed legislation shall be made by means of a Decree setting forth the reasons for
the request. Where the National Assembly re-adopts the proposed legislation by a
two-thirds majority of the Assembly members, the Emir shall sanction and
promulgate it within thirty days of his notification.94
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In Jordan, the parliament, or Majlis al-’Umma, shares legislative power with the king,
it consists of two houses - the Senate and the House of Representatives.95 The Senate
is the upper house, in which its members are appointed by the king for a four-year
term, chosen from among the nation’s notable figures, including former prime
ministers and ministers, retired military officers, judges, and ambassadors, and those
who have been engaged in civil and public service.96 Ten or more members can make
the proposal of laws, from either, the Senate or the House of Representatives,97 who
have the right to amend, accept or reject the drafts after being referred from the prime
minister.98 The new laws have to be approved by both Houses and ratified by the
king,99 before being promulgated, as the king has the power to reject the ratification
on new laws.100

In Bahrain, the National Assembly is composed from the Consultative Council and
the Chamber of Duties, the latter has forty members who serve four-years term, but its
members are elected by direct universal suffrage, while the Council has forty
members appointed by the king for a four-year term. The draft has to be approved by
the National Assembly and ratified by the king.101 The king or any member of either
chamber can propose laws.102 As for the constitution amendments, it can be reviewed
upon the request of fifteen members of both chambers.103

Under Morocco’s 2011 Constitution, the parliament has more powers than in the
preceding constitution, especially to the Chamber of Representatives. The constitution
also provided for reforms to the legislature branch by reinforcing its powers and
improving its status.104 The bicameral parliamentary system introduced the Chamber
of Representatives (majlis al-nuwwab) and the Chamber of Counselors (majlis al95
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mustasharin). Both, the prime minister or members of the parliament can submit the
proposal of laws.105 The king also has the power to propose laws and submit it to the
parliament, and such proposal cannot be refused.106 Dahirs have continued as one of
the main features of Morocco’s political system.107 Their use in Morocco differs from
other forms of discretionary powers that might exist in other political systems because
Dahirs are closely attached to the king’s religious authority, and are thus considered
almost as sacred texts, which have never been challenged. The royal discretionary
power of Dahirs therefore constitutes one of the most important sources of
legislation.108 The key royal decisions are automatically formulated as Dahirs, a legal
reality that puts them above the law and the constitution. They are signed by the king
as the commander of the faithful and are subsequently enforced as laws.109 There are
two types of Dahirs: those that allow the king to exercise his religious prerogatives
and those that relate to his status as head of state.110 This difference does not indicate
a distinction in their outcome. The constitution also distinguishes between Dahirs that
are countersigned by the head of government and those that are signed only by the
king.

In some Arab republic states, members of the parliaments only have the right to
propose laws, while in other states; such a right is also granted for the head of state
and government. Some Arab states’ legislative authority is embodied in one entity,
“parliament”, while in some other Arab states it consists of two councils, the
“parliament” and the “senate”.111 In Algeria, the Parliament is composed of two
houses: the lower National People’s Assembly and the upper Council of the Nation.112
105
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The prime minster and the deputies have the right to initiate legislation.113 At least
twenty members of the lower house have to introduce a bill in order to be
admissible.114 The upper house may only deliberate on bills presented by the lower
house, and a three-fourths majority is required to pass them.115 The president then
promulgates the law.116 The parliament may pass legislations on general rules of
criminal law and criminal procedure and particularly the determination of crimes,
amnesty, and extradition.117

Syria adopts a unicameral parliamentary system, which is called the People’s Council
and consists of 250 members elected for four-years term through a direct voting
system.118 The Parliament has the power to enact laws and ratify treaties.119 While in
Yemen, the constitution was amended in 2001 to change the parliamentary system to
bicameral, 120 which created the Consultative Council (Shura) beside the existing
House of Representatives. The new Council, which consists of 111 members all
appointed by the president,121 has an advisory role and can only discuss drafts without
enactment. The House has the power to enact laws and create the state’s national
policy and budget.122 Both the House and the Council can hold joint sessions to vote
on treaty ratifications or other issues as required by the constitution or the
president.123
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3.5 Human Rights

The majority of Arab states’ constitutions include extensive guarantees for human
rights, illustrative examples of which are the prohibition on discrimination, equality
before the law, as well as the rights to privacy, freedom of opinion, expression,
thought, conscience, and religion, and fair and public trial before an independent,
competent and impartial tribunal. Moreover, some of these constitutions have
incorporated special provisions as guarantees of justice mirroring those appearing in
both the International Covenant on Civil and Political Rights 1966 (ICCPR) and the
International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR).
Despite these guarantees, most Arab states have a record of human rights violations
and a history of conflicts.124 The Rome Statute aims to end impunity and prevent
future crimes and human rights violations by imposing new obligations on the ratified
States. Thus it is essential to review the current related human rights articles in the
Arab states’ constitutions, before addressing the issue of ratification and
implementation of the Rome Statute.

Most of the Arab states’ constitutions deal with human rights in separate chapters.
The Algerian Constitution deals with human rights under Chapter IV, entitled ‘Rights
and Freedoms’ (Articles 29-59). Part III of the Bahraini Constitution is devoted to
‘Public Rights and Duties’ (Articles 17-31). The Constitution of Djibouti addresses
human rights in ‘Title II On the Rights and Duties of the Human Person’ (Articles 1020), while the 2014 Egyptian Constitution deals with human rights in ‘Chapter Three:
Public Rights, Freedoms and Duties’. The Iraqi Constitution covers human rights in
Chapter III ‘Fundamental Rights and Duties’ (Articles 19-36). In the case of Jordan,
the Constitution covers human rights in Chapter II entitled ‘Rights and Duties of
Jordanians’ (Articles 5-23), whilst in Kuwait, the Constitution deals with human
rights in ‘Part III’ entitled ‘Pubic Rights and Duties’ (Articles 27-49). As regards to
the Constitution of Lebanon, human rights are covered in ‘Chapter II’ entitled ‘The
124
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Lebanese, their Rights and their Obligations’ (Articles 6-15). The Omani Basic Law
addresses human rights in Part Three entitled’ Public Rights and Duties’ (Articles 1540), while Part Three of the Qatari Constitution is entitled ‘Public Rights and Duties’
(Articles 9-16).125

The Somali Democratic Republic deals with human rights in Chapter 2 of its
Constitution, entitled ‘Fundamental Rights and Duties of the Citizen ‘ (Articles 1041). Article 3, paragraph 4 of the Somali Constitution, reads “The Constitution of the
Federal Republic of Somalia promotes human rights, the rule of law, general
standards of international law, justice...” Part 4 of the Syrian Constitution entitled
‘Freedoms, Rights and Public Duties’ is devoted to human rights (Articles 25-49),
whilst the Constitution of the Sudan deals with human rights and duties in Part II:
‘Freedoms, Sanctities Rights and Duties’ (Articles 20-35). Chapter I of Part II
(Articles 20-34) covers ‘Freedoms, Sanctities Rights’, while Part II of the same
Chapter (Article 35) deals with ‘Public Duties and Observance.’ The UAE
Constitution addresses human rights in Chapter Three, entitled ‘Freedoms, Rights and
Public Duties’ (Articles 25-44), whilst in the Yemeni Constitution, human rights are
dealt with under Part II, entitled ‘Basic Rights and Obligations of Citizens’ (Articles
40-60).

Neither the Saudi nor the Lebanese constitutions refer to the prohibition of torture or
cruel, inhuman or degrading treatment.126 In the case of Saudi Arabia, whilst Article
28 of the Imprisonment and Detention Law 31 of 1978 prohibits “any assault
whatsoever on prisoners and detainees”, Article 20 of the same law explicitly
sanctions methods of discipline that violate international standards, such as flogging,
indefinite
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correspondence. 127 Some of the Arab states’ constitutions protect against acts of
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torture with various degrees of specificity and clarity, while others provide for
sanctions against those who commit acts of torture or violate these guarantees.
Torture is clearly proscribed in most of the constitutions. The Algerian Constitution
prohibits torture and any form of physical harm as Article 34 provides that “The State
shall guarantee the inviolability of the human person.”, and adds that any form of
physical or moral violence or infringement of dignity shall be prohibited.”, while
Article 35 reads “The infringements of rights and liberties as well as any physical or
moral attacks on the integrity of the human person shall be punished by statute.”128

Article 19(d) of the Constitution of Bahrain reads “No person shall be subjected to
physical or mental torture, or inducement, or undignified treatment, and the penalty
for so doing shall be specified by law.” The article adds “Any statement or confession
proved to have been made under torture, inducement, or such treatment, or the threat
thereof, shall be null and void.” While Article 20(d) of the same constitution states
that “It is forbidden to harm an accused person physically or mentally.”129 In Libya’s
Constitution, Article 7 describes the state’s role as a safeguard of human rights and
fundamental freedoms, and commits the state to join regional and international
declarations and covenants to protect these rights and freedoms. In February 2013,
Libya took its first steps in that direction by signing the Convention on the Rights of
Persons

with

Disabilities

and

the

International

Convention

on

Enforced

Disappearances; although Libya has to ratify these treaties.130

Article 16 of the Constitution of Djibouti clearly prohibits torture: “No one may be
submitted to torture, or to inhuman, cruel, degrading or humiliating actions or
treatment.” The article adds that “Any individual, any agent of the State, or any public
authority rendered culpable of such acts, either on their own initiative, or on
instruction, shall be punished in accordance with the law.”131 Under Article 37(c) of
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the Constitution of Iraq “All forms of psychological and physical torture and
inhumane treatment are prohibited...”132

Article 5 of the 2014 Egyptian Constitution lists human rights among the foundations
of the state’s political system, stipulating that discrimination and incitement to hatred
are crimes with no statute of limitations. It further commits the state to achieving
social justice, asserting that citizenship, equality and equal opportunity form the basis
of the relationship between the individual and the state. It stipulates rights and
freedoms unprecedented in previous Egyptian constitutions - for example, the right to
strike peacefully - and has relaxed controls over the freedom of belief. Personal
freedom is ensured as a natural right, as are the freedoms of movement, thought,
opinion, artistic and literary creativity, press and publishing. The constitution
prohibits forced arbitrary displacement, and ensures the rights to form political
parties, civil associations and organisations upon notification. It also dedicates several
articles to addressing the rights of women, children, persons with disabilities, older
persons and expatriates.133

The Egyptian Constitution specifies that “All forms of torture are a crime with no
statute of limitations.”134 In addition, “The state guarantees just compensation for
those who have been assaulted.”135 Egypt’s new Constitution includes a number of
important improvements. It uses clear language about the issue of discrimination and
violence against women and grants significant rights and affords protection to
children and to the disabled. The list of socio-economic rights has been lengthened
and is more detailed than it had been previously. However, the constitution does not
offer any persuasive mechanism for the enforcement of these rights.136

In the Kuwaiti Constitution, it is stipulated that “No person shall be subjected to
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torture or to ignominious treatment.”137, and Article 34 declares that “The accused
shall not be bodily or mentally injured.” Despite the aforementioned constitutional
provision there is no defined crime of torture in Kuwait.138 Under Article 13 of the
Constitution of Mauritania “No one shall be reduced to slavery or to any form of
servitude of the human being, or submitted to torture and other cruel, inhuman or
degrading treatments.” The Constitution in Mauritania confirms that “These practices
constitute crimes against humanity and are punished as such by the law.”139 Article 20
of Oman’s Basic Law provides that “No person shall be subjected to physical or
psychological torture, inducement or demeaning treatment.” and “The Law stipulates
punishment of whomever commits such acts.”. It adds that statements or confessions
obtained by torture will be void.140

Article 15(2) of the Constitution of Somalia declares that “Every person has the right
to personal security, which shall be safeguarded through the prohibition of illegal
detention, all forms of violence, including any form of violence against women,
torture, or inhumane treatment.”141 In Sudan, the Constitution confirms that “No
person shall be subjected to torture or to cruel, inhuman or degrading treatment.” 142
Syria’s constitution affirms, in Article 53 (2), that “No one may be tortured or treated
in a humiliating manner, and the law shall define the punishment for those who do
so;” The United Arab Emirates’ Constitution stipulates that “A person may not be
subjected to torture or to degrading treatment.”,143 while Article 28 affirms that “An
accused person may not be physically or morally harmed.” The Constitution of
Yemen prohibits all forms of torture and any “Physical or psychological torture at the
time of arrest, detention or jail is a crime that cannot be prescribable. All those who
practice, order, or participate in executing, physical or psychological torture shall be
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punished.”144

3.6 Extradition Issues

Prohibition of extradition and surrender of nationals to a foreign state or court is one
of the obstacles towards ratification of the Rome Statute. The issue frequently arising
relates to the compatibility, of obligations to arrest and surrender to the ICC, with the
prohibition on the extradition of nationals in several Arab states’ constitutions. One of
the common approaches adopted by several states is to amend their constitutions to
fulfill the cooperation obligations with the ICC. The main question is whether
‘extradition’ between states is in fact qualitatively different from ‘surrender’ from a
state to an international court. Following the lead of the Rome Statute itself, which at
Article 102 explicitly distinguish them, some Arab states’ constitutions clarify the
difference and others only mention extradition.

The Algerian Constitution provides that no one may be extradited except on the basis
and application of an Extradition Act.145 In Bahrain the constitution only mentions
political refugees and prohibits their extradition with no mention to the citizens. 146
The same approach is found in the Egyptian Constitution in Article 91 as it prohibits
the extradition of political refugees. The Iraqi Constitution, which also affirms the
prohibition of extraditing political refugees in Article 21, added that no Iraqi citizen
shall be surrendered to foreign entities and authorities.

Article 21 of the Jordanian Constitution protects political refugees from extradition
and in the second clause mentions that international agreements and laws shall
regulate the extradition of ordinary criminals. In 2013 Jordan’s King Abdullah II
endorsed the Treaty on Mutual Legal Assistance in Criminal Matters between Jordan
144
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and the United Kingdom of Great Britain and Northern Ireland.147 Libya has also
prohibited the extradition of political refugees in Article 10 of its constitution. Kuwait
followed a similar approach, as Article 46 mentions that extradition of political
refugees is prohibited. In Mauritania’s Constitution, Article 22 provides that no one
can be extradited except by virtue of the laws and conventions of extradition.

The Syrian constitution in Article 28 provides that no citizen may be extradited to any
foreign entity.148 Tunisia adopted a similar approach and prohibited the extradition of
their citizens as Article 25 reads: “No citizen shall be deprived of their nationality,
exiled, extradited or prevented from returning to their country.” 149 The UAE
prohibited extradition of political refugees and citizens in the same article,150 and the
Yemeni Constitution stipulates that a Yemeni national may not be extradited to a
foreign authority.151

3.7 Immunity Issues

Many states have been forced to consider the relationship between, on the one hand,
national provisions granting immunities to heads of state and government officials,
and, on the other, the obligations to arrest and surrender under the Rome Statute and
the ‘irrelevance of official position’.152 This has caused many states to amend their
constitutions, in most cases these have related to the immunity of a monarch or head
of state. Not all Arab states constitutions provide for immunity of the head of state,
but of all the constitutional issues that have arisen, the question of immunities has
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been the most common and the most complex.153

The Bahraini Constitution provides that the king is head of state, and its nominal
representative, and his person is inviolate.154 In Jordan, Article 30 uses different
wordings but with the same meaning as it provides that the king is the head of the
state and is immune from every liability and responsibility. 155 The Kuwaiti
Constitution adopts the same approach as Article 54, which states that the Amir is the
head of the state, his person is safeguarded and inviolable.156 Morocco uses the same
language, as their constitution, which provides that the person of the king is
inviolable, and respect is due him.157 It is evident that most Arab monarchy states,
which provided immunity to their head of states, used the term “inviolable” instead of
“immune”.158

Arab republic states used different approaches in their constitutions. In the Lebanese
Constitution, the crimes and the required procedures for the prosecution of the head of
state are mentioned while granting him immunity as well. The constitution stipulates,
“The president of the republic cannot be accountable, while performing his functions,
except in his violation of the constitution, or in case of high treason. He cannot be
charged with these crimes, or with violating the constitution and high treason except
by the Chamber of Deputies by a decision issued by a two-thirds majority of all its
members, and is tried before the Supreme Council.”159 In Djibouti, the constitution
provides that the president is not responsible for the acts accomplished in the exercise
of his functions except in the case of high treason, while the government officials are
criminally responsible for the acts accomplished in the exercise of their functions and
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qualified as crimes or misdemeanors at the moment they were committed.160

The Sudanese Constitution used a more vibrant language as it stated in Article 60 that
the president and his vice shall be immune from any legal proceedings and shall not
be charged or sued in any court of law during their office term.161 The Syrian
Constitution adopted the same approach and provided that the president is not
responsible for the acts he does in carrying out his duties except in the case of high
treason. 162 While in the 2014 Tunisian Constitution, it differentiates between
immunity for the head of state during and after his term in office. Article 87, which is
titled “Immunity”, provides that “The President of the Republic enjoys judicial
immunity during his/her term in office. All statutes of limitations and other deadlines
are suspended, and judicial procedures can only be recommenced after the end of
his/her term. The President of the Republic cannot be prosecuted for acts that were
carried out in the context of performing his/her functions.”163

3.8 Death Penalty

Penalties were one of the issues and subjects raised and addressed during the
negotiations and drafting of the Rome Statute.164 Some of the Arab states delegations
argued that the death penalty should be included in the Statute as it is a part of their
domestic penal codes and Sharia. The debate on the inclusion of the death penalty was
led mainly by the Arab states with many states expressing their opposition to a
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provision providing for capital punishment in the Statute.165

There is no clear mention of the death penalty in the vast majority of the Arab states’
constitutions. However, a few references are found in the following Arab
constitutional provisions. The Iraqi president, according to the constitution, is
empowered to ratify the death penalty.166 A clearer wording is found in the Jordanian
Constitution, which provides, in Article 39 that no death sentence “shall be executed
except after confirmation by the King.” The article adds, “Every such sentence shall
be placed before the King by the Council of Ministers accompanied by their opinion
thereon.” Among the functions of the president of Sudan, displayed in Article 58(i) of
the Sudanese Constitution, is the function to “approve death sentences”. In Yemen,
Article 123 of its Constitution provides that “A death sentence shall not be executed
unless endorsed by the President of the Republic.”, but there is no clarification as
regards to whether the president is allowed to grant a pardon. The near-complete
absence of constitutional provisions limiting the use of the death penalty would
suggest that the approaches taken by the Arab constitutions either took this right for
granted or chose to bypass it altogether.167 The Sudanese Constitution offers clear
limitations on the use of the death penalty that appear to be similar to some of the
standards established by Article 6 of the ICCPR with an article titled “Restrictions on
Death Penalty”.168
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3.9 Ratification and Implementation of International
Treaties

In their responses to ratifying and implementing international treaties, states tend to
follow one of two stances towards international and national law; monist and
dualist.169 Implementation therefore depends on whether the state subscribes to a
‘monist’ (direct application) or a ‘dualist’ (application after independent, domestic
enactment) theory of international law. The approach each state adopts towards
implementation of international treaties is of great practical importance, as it will
provide for effective implementation within domestic laws. Obviously for those states
that follow the dualist model, it will be required for the treaty to be implemented into
domestic law to be effective. Despite the academic value of these two theories, they
currently became of no importance since most states today adopt practical
approaches, in which the same constitution include monist tendencies along with
some aspects of dualism at the same time.170

The approaches taken by Arab states towards the adoption of international treaties
varies, and each constitutional system recognises international treaties at different
levels. Most Arab states’ constitutions provide that international treaties, once ratified,
are equivalent to domestic legislations,171 but others consider international treaties as
superior to domestic legislations. 172 International treaties are referred to in the
preambles of most Arab states’ constitutions, but some others, do not clarify the
position of international treaties in their legal systems at all.173 Thus, the approaches
taken are different from one state to another, and the application of international
169
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treaties will vary according to the constitutional framework of each state.174 Another
difference is the competence to ratify treaties, which is divided between both the
executive and the legislative powers. As most Arab states have still not ratified the
Rome Statute to date, the analysis of this section will apply to international
conventions and international human rights treaties, which have been ratified or
recognised in their constitutions.

Some Arab states refer to international treaties in their constitutions’ preambles or
within provisions in the Constitutions’ texts. Referring to an international treaty, the
preamble of the Lebanese constitution declares that “it is a founding active member of
the United Nations Organization, committed to its Charter and the Universal
Declaration of Human Rights. The state embodies these principles in all sectors and
scopes without exception.” 175 In Lebanon, the question of international treaties
becoming binding on the state is governed by the manner of their incorporation in the
internal legal system, which occurs by virtue of ratification by the executive, after
consent by the Parliament. 176 The practice of Lebanese civil courts shows that
international treaties, once ratified, are given precedence over domestic laws.177 178

Other Arab states that clearly recognise the internationally accepted human rights
agreements in their constitutions are Mauritania, Morocco, Somalia and Yemen. The
preamble to the Moroccan Constitution provides for an “attachment to Human Rights
as they are universally recognized” without specifying a particular treaty. This implies
that human rights treaties are included in the constitution. According to the 1997
174
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Morocco report to the Human Rights Committee, the provisions of the ICCPR are “an
integral part of domestic law. Accordingly, any breach of the Covenant’s provisions
may be appealed before the competent courts.”179

Article 90(q) of the Constitution of Somalia provides that among the powers of the
president is the power to “sign international treaties proposed by the Council of
Ministers and approved by the House of the People of the Federal Parliament.” The
constitution of Yemen contains similar wording regarding the duties of the president,
according to Article 119(12) of the Constitution, one of the president’s duties is to
“issue decrees endorsing Treaties and Conventions approved by the House of
Representatives”, and according to Article 119(13), to “to ratify agreements that do
not require the approval of the House of Representatives if approved by the cabinet.”
Three Arab states’ constitutions refer to treaties as having supremacy over domestic
laws. Under Article 132 of the Algerian Constitution, “The treaties ratified by the
President of the Republic in the conditions specified by the Constitution shall prevail
over Acts of Parliament.”

The Mauritania Constitution recognises the Universal Declaration of Human Rights
(UDHR) and other international conventions,180 and also provides that international
treaties have a superior authority to that of national laws, as Article 80 of its
Constitution reads, “The treaties or agreements regularly ratified or approved have, on
their publication, an authority superior to that of the laws, subject, for each agreement
or treaty, to their application by the other party.” As regards to the Tunisian
Constitution, Article 20 states that “international agreements approved and ratified by
the Assembly of the Representatives of the People shall be superior to domestic laws
but inferior to the Constitution.” This article is problematic, as it does not affirm that
international human rights treaties, to which Tunisia is a signatory, are binding;
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therefore, these treaties may in effect be undermined by the constitution.181 There is
concern that this provision could be used to narrow the scope of human rights
protections provided by international treaties to which Tunisia is a signatory.182

About half the Arab states’ constitutions provide that treaties are seen as being equal
to domestic laws. Article 37 of the Constitution of Bahrain stipulates that “A treaty
shall have the force of law once it has been concluded and ratified and published in
the Official Gazette.”183 In Egypt, Article 151 of the Constitution establishes that
international conventions have the force of law pursuant to the Constitution’s
provisions, while Article 93 stipulates that the state must comply with the covenants,
treaties and international human rights conventions, which it has ratified.

In Jordan, the Constitution does not contain specific provisions regarding the
relationship between international conventions and domestic laws.184 The Jordanian
Constitution adopts different wording to the aforementioned constitutions regarding
this issue; Article 33(2) stipulates that “Treaties and agreements which entail any
expenditures to the Treasury of the State or affect the public or private rights of
Jordanians shall not be valid unless approved by the Parliament…”

The Constitution of Kuwait, Article 70 affirms that “The Amir shall conclude treaties
by Decree and shall communicate them immediately, accompanied by relevant
details, to the National Assembly. After ratification, sanction and publication in the
Official Gazette the treaty shall have force of law.” Article 76 of the Omani Basic
181
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Law declares that “Treaties and agreements shall not have the force of Law except
after their ratification. In no case, shall treaties and agreements have secret terms
contradicting their declared ones.”185 Article 68 of the Constitution of Qatar declares
that the Prince ratifies treaties by a decree and refers them to the Advisory Council.
The article adds “the treaty or the agreement shall have the force of law after ratifying
it and publishing it in the Official Gazette. However, peace treaties and treaties
pertaining to the State’s territory, or sovereignty rights, or public or private rights of
citizens, or those that involve amendment of the State’s laws, must be issued by law,
to be put into force.” Under Article 75(6) of the Syrian Constitution, the People’s
Assembly approves international treaties and treaties are binding in domestic law only
when new legislation comes into force. Article 91(3)(d) of the Sudanese Constitution
provides that the National Assembly “shall ratify international treaties, conventions
and agreements.” This implies that the National Assembly in Sudan applies the same
procedures as it applies to the enactment of domestic laws. The Constitution of Iraq
declares that the President is to ratify treaties after approval by the legislature.
According to Article 47(4) of the UAE Constitution, the Supreme Council of the
Union shall be responsible for “The ratification of treaties and international
agreements. Such ratifications shall be accomplished by decrees.” 186

Although Article 70 of the Saudi Basic Law stipulates that “international treaties,
agreements, regulations and concessions are approved and amended by Royal
decree”, Article 26 declares that “The State protects human rights in accordance with
the Islamic Sharia.” The Basic Law confirms that all the treaties the state concluded
before the adoption of the constitution will remain effective.187 This emphasises the
Islamic identity of Saudi Arabia as a state and society because it guarantees the
185
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supremacy of principles derived from the Quran and the Sunna over all provisions of
national laws, as well as of this Constitution and the rules of international law.188

3.10 Conclusion

It is notable that, among the total of twenty-two Arab states, many have common
features in their constitutions, since they recognise a common official language and
religion. Furthermore, the similar features in the executive and legislative powers, and
most significantly the influence of the culture and religion on the constitutions. The
cultural, political and religious factors play a role and have influence over the
ratification and implementation of international treaties and conventions, especially
those treaties related to human rights. The implications of these factors were apparent
during the negotiations of the Rome Statute, which are discussed and analysed in the
next chapters. Also, the fact the Rome Statute does not allow for reservations is
considered an obstacle to ratification and implementation of the Statute. Most Arab
states usually place reservations on human rights related treaties claiming them to be
contradicting with Sharia.

Ratification is shown to be influenced by the nature of domestic legal systems and to
be significantly less likely to occur in states with no respect for the rule of law. If
Arab states have a well-functioning constitutional democracy with strong rule of law
institutions, it would be hard to conceive at any time in the future, serious mass
crimes that would require the ICC. The ratification and implementation of the Rome
Statute will have no impact on the sovereignty of the concerned Arab states as
alleged, and the Sharia application within the state will not be affected either. Even
though most Arab states constitutions provide for democratic institutions and respect
for the rule of law and human rights, the current practice reveals incapable
institutions, human rights violations, and officials’ constitutional abuses. The Rome
188
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Statute could provide protection against abuses of power when constitutionalism is
not strong enough to ensure the rule of law, human rights and limits on the leaders’
powers. The Statute could have an impact on national constitutional arrangements and
through the ICC it could provide quasi-constitutional protection through the
indictments of perpetrators. As reviewed in an earlier chapter, several states have
amended or reinterpreted the constitutions to ensure its conformity with international
law and human rights norms, an approach that must still be considered by several
Arab states.

This chapter has discussed and analysed most of the Arab states’ constitutions in
relation to the topic. Such analysis is essential before reviewing the negotiations and
the drafting phase of the Rome Statute in the next chapter. The concerns of the
delegations raised during the Rome Conference are mainly based on constitutional
issues reviewed in this chapter, which affected their decisions to ratify the Statute.
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4 Chapter Four: Arab States and the Rome
Conference

4.1 Introduction

The previous chapter analysed and examined some of the Arab states’ constitutions, with
special attention on the articles related to the issue of ratification and implementation of
international treaties. This chapter examines Arab states’ attitude towards the international
criminal justice system generally, and the International Criminal Court, in particular during
the negotiations and drafting of the Rome Statute. Although the number of States Parties
from the Arab world is low, all Arab states participated in the creation of the Court.1 The aim
of this chapter is to review and analyse the constitutional and legal issues that emerged during
the negotiations of the Statute, and the main concerns the Arab states raised during the Rome
Diplomatic Conference. Thus a clearer image could be provided on the different aspects and
factors that affected some of these states’ decisions not to sign and/or ratify the Statute. This
chapter reviews and discusses the Arab states’ participation in the phase of drafting and
negotiations of the Rome Statute only, as later chapters will continue addressing other phases
and challenges.

As delegates from all Arab states (except Somalia), participated in the Diplomatic
Conference it is essential to assess the concerns raised by those delegations during the
negotiations of the Statute’s articles and the recommendations they submitted. As several
Arab states signed the Rome Statute but without afterwards ratifying it, and others voted
against the Statute, it is essential to discuss and analyse this phase during the study of the
positions taken later by the majority of the Arab states towards the ICC. From the records of
the Rome Conference, it appears that the Arab states’ delegations fully participated in the
negotiations on most of the Statute’s articles and provisions, indicating that the Arab states
1

All members of the league of Arab States participated in the Rome Conference except Somalia. Palestine
joined as an organisation.
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displayed a great deal of interest in the creation of the Court. The level of delegates, their
positions and their numbers also showed that the issue of creating a permanent international
criminal court was very important to them. The debates, recommendations and reservations
about certain issues showed that most of the Arab states were willing to join the Court, which
was reflected in signatures of the Statute. On the other hand, the majority that voted against
the Statute were Arab states, which was expected at that time, due to arguments and concerns
raised during the negotiations.

4.2 Negotiating the ICC

The Rome Conference was the culmination of a negotiating process that began in 1989 with a
request by the UN General Assembly to the International Law Commission (ILC) to address
the establishment of an international criminal court. 2 In 1993, the Assembly asked the
Commission to create a draft statute for such a court as a matter of priority,3 and its draft was
completed in 1994. 4 In the same year, the General Assembly established an Ad Hoc
Committee to review the major substantive and administrative issues arising out the
Commission’s draft statute. 5 The Ad Hoc Committee was followed by a Preparatory
Committee, which met in 1996, 1997, and finally completing its work in April 1998. While
the negotiating process in the Ad Hoc Committee was of a general nature and focused on the
core issue of whether the proposition to create a court was serious and viable, the discussions
during this phase of the Preparatory Committee focused on the text of the Court’s Statute.6
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As the conference began its work in Rome on the 15th June 1998, the Preparatory Committee
submitted a working text to the Rome Conference, containing 116 articles. The task facing
the negotiators was daunting, and despite the work accomplished by the PrepCom, the draft
statute that ultimately emerged from it was riddled with some fourteen hundred square
brackets.7 The Rome Conference’s negotiating process was modelled on that of the PrepCom.
The thirteen parts of the draft Statute were divided among different working groups of the
Committee of the Whole, which was ultimately responsible for negotiating the Statute as a
whole. The draft included thirteen parts,8 most of these parts were subject to intensive
negotiations, but the most controversial was Part 2. The negotiations and drafting of this part
resulted in a lot of debates, as it includes the issues of jurisdiction, admissibility, applicable
law, and the list and definitions of crimes. For that reason, in addition to organising the work
on all parts of the Statute, the negotiating efforts of the Chairman and the Bureau of the
Committee of the Whole were mainly directed at resolving problems in Part 2.9

Many differences existed over several jurisdictional issues: how the jurisdiction of the Court
could be triggered; whether states should automatically accept the court’s jurisdiction over
crimes as soon as ratification took place, or be protected by some form of additional case-bycase consent; and above all, which states, if any, must accept the Court’s jurisdiction before
the Court could actually exercise it. On this issue, differences proved irreconcilable and
consensus eventually broke down, leading to a vote at the end of the conference.10

On some issues or groups of issues, participating states joined into various groups and
discussions were conducted between regional and political groups, such as the “Non-Aligned
Movement”, the “Arab Group”, the “Latin American and Caribbean Group”, the “European
Union”, the “Western Europeans and others”, and “like-minded states”. The most organised
was the “like-minded group” (LMG), which had promoted the establishment of an ICC
7
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during the PrepCom and generally favoured a strong and independent court. 11 It was
composed of middle powers and developing states, a number of which had directly suffered
from some of the crimes described in the draft statute. Egypt and Jordan were part of the
LMG. Another group was established from the permanent members of the UN Security
Council (P-5). The group focused on two points: an effective and strong role for the Council
vis-à-vis the Court, and excluding the nuclear weapons from the prohibited list of weapons in
the Statute. On the other hand, some Arab states, such as Egypt, were extremely suspicious of
the Security Council’s role and insisted on the inclusion of nuclear weapons among those
whose use should be prohibited by the Statute.

Arab states have been actively involved in the negotiations and meetings of the Committee of
the Whole. They created the Arab Group in which they agreed on the same positions for most
of the issues. It was one of the most active informal groups, meeting frequently and adopting
common positions that were not necessarily supportive of the ICC.12 Egypt, Syria and United
Arab Emirates were among the most active states in the group, acting as leaders in most
meetings, presenting opinions or noting their reservations. In addition to their active
participation, the Vice-Presidents of the Conference included representatives of Algeria and
Egypt, the Chairman of the Drafting Committee was Professor Cherif Bassiouni, from the
Egyptian delegation, and Committee members included delegates from Lebanon, Morocco,
Sudan and Syria.13

Early in the conference, a group of Arab states (Syria, Libya, and Lebanon) were conspicuous
for making many objections, proposals, and amendments, in particular to sections debated at
length during the preparatory process. Their attitude was first widely seen as obstructionist,
but, the source of many of their interventions was later understood to be twofold: linguistic
misunderstandings due to recurrent translation inaccuracies and their lack of long-term
involvement in the idea of an international criminal court. Several delegates spent time
personally reassuring and explaining technicalities to these Arab representatives, an approach
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that solved many problems.14
The Statute was adopted on 17 July 1998 by a vote of 120 in favour to 7 against,15 with 21
abstentions and, in accordance with Article 125, the Statute was opened for signature to all
member states in Rome at the Headquarters of the UN Food and Agriculture Organization on
the 17th of July 1998, and thereafter, at the Italian Ministry of Foreign Affairs until 17th
October 1998. After that date, the Statute was open for signature at the United Nations
Headquarters in New York until 31 December 2000. During that period, twelve Arab States
signed the Statute: Algeria, Bahrain, Comoros, Egypt, Jordan, Kuwait, Morocco, Oman,
Sudan,16 Syria, United Arab Emirates, and Yemen.

4.3 Crimes within the Jurisdiction of the Court

One of the key issues throughout negotiations, which began during the discussions of the
Preparatory Committee, was which crimes should fall within the Court’s jurisdiction.17 While
there was a virtually unanimous agreement on including genocide, other crimes had diverse
supporters and opponents. An overwhelming majority of states supported the inclusion of war
crimes, crimes against humanity, and aggression.18 Some states, in particular the Caribbean
governments, supported the inclusion of drug trafficking, and the inclusion of the crime of
terrorism also enjoyed some support. In addition, some states supported inclusion of crimes
against the UN and its personnel. During the latter part of the negotiations in the Preparatory
14
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Committee, support for the inclusion of drug trafficking, terrorism and crimes against UN
personnel slackened, as it became clear that some states were unalterably opposed. The
question of the selection of the crimes to be included within the jurisdiction of the
International Criminal Court and on their definition was one of the main concerns of the Arab
states during the Rome Conference.

The draft list of crimes that was forwarded to the Rome Conference by the PrepCom listed
“(a) the crime of genocide; (b) the crime of aggression; (c) war crimes; (d) crimes against
humanity; and (e) [other crimes].”19 The first four were known as the “four core crimes”. In
Rome, virtually all states supported inclusion in the Statute of the crime of genocide, war
crimes, and crimes against humanity. The Conference did not have time to consider
definitions of other crimes that would be acceptable to all, or to the majority of states. As it
was, even the definition of the core crimes took considerable time and ran into complications.
The Conference leadership appreciated that, in order to attract an overwhelming majority in
support of the Statute, some accommodation among the supporters of each of the other
crimes was required.20

Many Arab states’ delegations wanted more crimes covered by the Statute than the four core
crimes of genocide, crimes against humanity, war crimes, and aggression. Among these
crimes were the so-called treaty crimes, such as illicit trafficking in drugs and terrorism (the
other treaty crime, attacks on UN and associated personnel, was later included as a specific
war crime).21 Although the Bureau of the Committee of the Whole proposed that these crimes
be addressed at a later time by way of a protocol or review conference, some states (including
the Arab states) insisted until the very end of the conference that treaty crimes and aggression
be included in the text and that sufficient time must somehow be found to accomplish this.22

Most Arab states advocated the inclusion of aggression among the core crimes covered by the
Statute, and many favoured prohibiting nuclear weapons. Some, like Egypt and Algeria,
19
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wanted terrorism and regional drug trafficking to be covered as well, while others considered
such crimes to belong to domestic jurisdiction. The United Arab Emirates’ delegation said
that a convention had been signed by the members of the League of Arab States on action to
combat terrorism, 23 including a precise definition of the crime. They noted that if the Statute
took into account the definitions in that convention, they would not oppose the inclusion of
such crimes in the Statute. Yemen’s position on the inclusion of terrorism, crimes against
United Nations personnel, and illicit traffic in narcotic drugs was fully in accordance with
that taken by the representative of the UAE. Saudi Arabia’s delegation said that the
convention signed by the members of the League of Arab States defined terrorism and that it
could be referred to; also agreeing with others that drug trafficking and crimes against United
Nations personnel should not be included.24

4.3.1 Genocide

There was a general consensus on including the crime of genocide in the Statute as it received
a quick and unanimous agreement. The definition adopted in Article 6 of the draft statute was
taken verbatim from Article II of the Genocide Convention of 1948,25 as it was a widely
accepted definition among all participants, except for the replacement of the word
“Convention” with the word “Statute” in the opening clause.26

The majority of Arab states’ delegations participated in the meeting on the definition of
genocide as agreed in the Statute, as well as on its inclusion without any remarkable
comments. The Syrian delegation announced that they had no difficulty accepting the
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inclusion of the crime of genocide since the relevant text corresponded to that of the 1948
Genocide Convention to which Syria is a party, and the United Arab Emirates agreed with the
Syrian Arab Republic’s representative remarks about the inclusion of the crime of genocide
in the Statute.27 Saudi Arabia and Morocco endorsed their remarks with respect to the
inclusion of genocide within the Court’s jurisdiction, and Bahrain said that the current
wording of the definition of the crime of genocide should be retained. Algeria’s delegation
was also in favour of including the crime of genocide within the Court’s jurisdiction. Sudan
agreed that the crime of genocide should be included in the Statute and Iraq said that its
delegation had no problem with including genocide within the Court’s jurisdiction, whilst
Egypt, Libya and Djibouti agreed that the definition of genocide was satisfactory and could
now be transmitted to the Drafting Committee.28

4.3.2 Crimes against Humanity

One of the many significant provisions of the Rome Statute is Article 7, which defines
“crimes against humanity” for the purpose of the ICC. A significant difference between the
definition in the Statute and major previous definitions on crimes against humanity was that it
was not imposed by victors in World Wars, as were those in the Nuremberg and Tokyo
Charters,29 or by the Security Council, as were those in the Statutes of the Yugoslavia and
Rwanda Tribunals.30 In contrast, Article 7 was developed through multilateral negotiations
involving 160 states, so it is expected to be more detailed than previous definitions, given the
interest of participating states in knowing the precise outlines of the corresponding
obligations they would be undertaking. Different dynamics resulted not only because of the
number of states involved, but also because of the need for more rigour where the definition
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is not simply being imposed on others, but is potentially more broadly applicable.31

Although the definition in the Statute is more detailed than previous definitions, it generally
seems to reflect most of the positive developments identified in previous instruments. For
example, the definition does not require any nexus to armed conflict, does not require proof
of a discriminatory motive, and recognises the crimes of apartheid and enforced
disappearance as inhumane acts. As with other parts of the Statute negotiations, the Arab
states’ delegations were involved and played a vital role in defining crimes against humanity.
Most significantly, Dr. Waleed Sadi, the head of the Jordanian delegation at the Conference,
coordinated the negotiations on the definition of crimes against humanity.32

The Rome Statute’s definition does not provide for a nexus to armed conflicts for the crimes
against humanity to occur, but the definition confirms that the crimes can also occur during
times of peace or civil wars, which is considered a significant feature in the Statute. Such an
approach is required for an effective court, able to respond to the large-scale atrocities
committed against civilian populations by their own governments.33 While a minority of
delegations participating in the Rome Conference felt strongly that crimes against humanity
could only be committed in the context of an armed conflict, the majority of delegations
believed that such a limitation would have rendered crimes against humanity largely
redundant, as they would have been subsumed in most cases within the definition of “war
crimes”.34 The “nexus” between crimes against humanity and armed conflict was proposed
by several Arab delegations. States like Saudi Arabia and Syria were concerned that without
the association between these crimes and war, the ICC or the Prosecutor would be allowed to
interfere in domestic matters.35 Although the majority of Arab states later agreed during the
Rome Conference that this association was not required, this affected the final decisions of
signature and ratification by some Arab states.
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The Syrian delegation said that they could accept the inclusion of crimes against humanity in
the case of international armed conflict, but not in the case of internal conflict, at least for the
time being. They also considered that the wording ‘enforced disappearance of persons’ was
unclear because it could be used in reference to liberation movements fighting for their
freedom and to regain their territory.36 The UAE delegation, confining the concept of crimes
against humanity to international conflicts, made reservations on the wording ‘deportation or
forcible transfer of population’, which they argued that it might not be in line with definitions
in other international instruments. Bahrain agreed with the comments of the Syrian and the
UAE representatives concerning crimes against humanity.37

Tunisia interpreted crimes against humanity as taking place only in international armed
conflicts, otherwise intervention by the Court would amount to interference in the state’s
internal affairs, which is contrary to the principles of the United Nations. Tunisia also
proposed adding the word ‘international’ before the words ‘armed conflict’. The Moroccan,
Sudanese and Algerian delegations considered that crimes against humanity should be
considered only in the context of international conflict, endorsing the Tunisian and Syrian
view.38 Iraqi’s delegation agreed that the commission of crimes against humanity should be
limited to international armed conflict. While the Egyptian delegation considered that crimes
against humanity could be committed in times of either peace or war, but that, to differentiate
them from ordinary crimes, they should be described as systematic and widespread.39

Another difficult issue in the negotiations was whether the definition should require a
discriminatory motive, meaning that the crime was committed on national, political, ethnic,
racial or religious grounds. Arab states agreed that the specific crime of persecution required
a discriminatory motive, as discrimination is the essence of the crime of persecution, but the
majority maintained that not all crimes against humanity required such motives.40 In the end,
an agreement was reached that a discriminatory motive was not a required element for all
36
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crimes against humanity. This approach avoids the imposition of an onerous and unnecessary
burden on the Court’s prosecution of the crime. Moreover, the requirement of a
discriminatory motive, particularly when coupled with a closed list of prohibited grounds,
could have resulted in the inadvertent exclusion of some very serious crimes against
humanity.41

The chapeau of Article 7 sets out the conditions in which defined acts are elevated from
ordinary crimes to “crimes against humanity”. These acts – as enumerated in subparagraphs
1(a) to (k) of Article 7 - are murder, extermination, enslavement, deportation, imprisonment,
torture, rape, persecution, enforced disappearance, apartheid and other inhumane acts. For
most of the enumerated acts, some Arab delegations insisted on additional provisions that
clarify these terms. Paragraph 2 of Article 7 provides further clarification of the provisions on
extermination, enslavement, deportation and torture drawn from various sources. For
instance, the classical reference to “rape” was expanded and clarified in subparagraph 1(g),
which refers to “[r]ape, sexual slavery, enforced prostitution, forced pregnancy, enforced
sterilization, or any other form of sexual violence of comparable gravity.” The definition of
torture is based on Article 1 of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment 1984, except that the definition in the Rome Statute is
not limited to acts of public officials, since crimes against humanity can be committed at the
behest of both state and non-state actors. The definition of “torture” in paragraph 2(e)
excludes “lawful sanctions” to allay the concerns of some Arab states that certain Islamic
forms of punishment not be considered as “torture” within the meaning of the Statute.

4.3.2.1 Widespread or Systematic Attack

It was agreed by all participants at the Rome Conference that not every inhumane act
amounts to a “crime against humanity”, and that a stringent threshold test is required.
Delegations readily adopted two familiar terms from tribunal jurisprudence and other sources,
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namely, the qualifiers “widespread” and “systematic”.42 The term “widespread” requires
large-scale action involving a substantial number of victims, whereas the term “systematic”
requires a high degree of arrangement and methodical planning.43

The most controversial and difficult issue in the negotiations on the definition of “crimes
against humanity” was whether these qualifiers should be disjunctive (i.e., widespread or
systematic) or conjunctive (i.e., widespread and systematic). A group of states composed
predominantly of members of the LMG argued that a disjunctive test had already been
established in existing authorities - for example, the ICTR Statute requires that inhumane acts
be committed “as part of a widespread or systematic attack against any civilian population”.
On the other hand, another group, including some permanent members of the Security
Council and many Arab states’ delegations, pointed out that, as a practical matter, a
disjunctive test would be over-inclusive. For example, a legitimate question was raised
whether the “widespread” commission of crimes should be sufficient, since a spontaneous
wave of widespread, but completely unrelated crimes does not constitute a “crime against
humanity” under existing authorities. The Syrian delegation was in favour of the wording
“widespread and systematic attack”, however, would be prepared to accept the wording
“widespread or systematic attack”, they suggested the inclusion of “economic embargoes”
under crimes against humanity as they could amount to murder.44

4.3.2.2 Forced Pregnancy

The inclusion of the crime of “forced pregnancy”45 has been the subject of considerable
42
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misunderstanding. This term does not create a universal right to abortion, nor does it in any
way restrict the ability of states to regulate in this sensitive area on the basis of their own
constitutional or philosophical principles.46 The term is included to recognise a particular
harm inflicted on women, particularly during armed conflict, and to affirm the agreements
reached in the Beijing Declaration and Platform for Action, Fourth World Conference on
Women.47

Some states were concerned that its inclusion could be misinterpreted to interfere with
national laws concerning either the right to life of the unborn child or a woman’s right to
terminate a pregnancy.48 Arab states opposed it on the ground that forced pregnancy was not
a new crime and was the consequence of the crime of rape, which was already included in the
text. They were concerned that such provision would force them to legalise abortion in their
domestic laws, which would contradict their culture and religious values, and could risk
leading the ICC to interfere in their national legal matters. The Saudi delegation opposed the
reference to “enforced pregnancy” as their state is opposed to abortion. A compromise was
reached to include “forced pregnancy” rather than the term “enforced pregnancy”, with the
hope that it could not be used in support of legalising abortion.49 Another proposal was to
replace the crime of “forced pregnancy” with “forcible impregnation”, but the majority
rejected it. The concerns of the Arab delegations were taken into consideration in the drafting
of the forced pregnancy provision, via the addition of a definition of forced pregnancy in
Article 7(2)(f) of the Rome Statute stating: “The definition shall not in any way be interpreted
as affecting national law relating to pregnancy.”

This part of the negotiations reflects the role of religion in the Arab states during the drafting
of the Statute and their concerns regarding the religious or cultural values. One of the Arab
that this provision “shall not in any way be interpreted as affecting national laws relating to pregnancy.” Thus,
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states, (Jordan) did not oppose the definition or the exclusion of “forced pregnancy”,
presenting the opinion that since forcing a woman to “bear a child of a rapist could be
considered a severe torture”, the pain and suffering from this torture constituted an element of
crime against humanity.50

4.3.3 War Crimes

During the negotiations of “war crimes”, several difficulties appeared due to the complex
issues discussed, which mainly involved the inclusion of internal armed conflicts, Protocol II
Additional to the Geneva Conventions, nuclear weapons and child soldiers. But despite these
difficulties, there was general consensus to include “war crimes” in the Statute.51 However,
the greatest controversy was concerning the crimes committed during internal armed
conflicts. Most delegations accepted that common Article 3 of the 1949 Geneva Conventions
would apply in internal armed conflicts, and many delegations favoured adding other serious
violations of the laws and customs of war occurring in internal conflicts. However, some
Arab states delegations continued to resist fiercely the inclusion of internal armed conflicts
altogether, or some of the applicable laws.52 Several definitions proposals were submitted,
which included preceding definitions ranging from the 1907 Hague Convention Respecting
the Laws and Customs of War on Land,53 to the 1949 Geneva Conventions and the 1977
Additional Protocols.

In its proposal, the Bureau included two sections that made clear that the Statute should
include such crimes. The first section incorporated the provisions of common Article 3 of the
1949 Geneva Conventions and thus was supported by almost all delegations.54 Even some of
50
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the Arab states delegations, that publicly stated that they did not think the Statute should
apply to internal armed conflicts, indicated privately that if it did they could accept a
provision based on common Article 3. The second section, which defined the other serious
violations of the laws and customs of armed conflict to be governed by the Statute, was more
controversial.55 However, to gather broader support for the inclusion of this provision, the
Bureau added two safeguard clauses that had been discussed during the informal
consultations.56 The Bureau’s discussion paper had included the provision from the Geneva
Conventions, that the sections did not apply to internal disturbances and tensions, such as
riots. To this, the Bureau’s proposal added new language derived from Additional Protocol II
to the Geneva Conventions of 1949: “It applies to armed conflicts that take place in the
territory of a State Party between its armed forces and dissident armed forces or other
organized armed groups which, under responsible command, exercise such control over a part
of its territory as to enable them to carry out sustained and concerted military operations.”
The second safeguard clause, also drawn from Additional Protocol I, protected the
responsibility of states to maintain or re-establish law and order.

A few Arab states’ delegations continued to insist that the Statute should not apply to internal
armed conflicts, irrespective of the new safeguards. Many others criticised those safeguards,
on the grounds that they departed from international humanitarian law and would inhibit the
Court’s ability to prosecute cases occurring during internal armed conflicts. These responses
eventually showed the widespread support from states for covering internal armed conflicts
and a desire to ensure that any safeguards conformed to international humanitarian law.57

Discussion over the list of weapons that would form a war crime if used, reflected divergent
and clearly defined positions.58 There was some support for including nuclear weapons and
land mines in the list of prohibited weapons, but also strong resistance on the grounds that the
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threat or use of such weapons was not actually prohibited under existing international law.59
Therefore, in its proposal the Bureau offered an exhaustive list that did not include land
mines or nuclear weapons, but provided for an amendment procedure, of the list for such
weapons as ‘become the subject of a comprehensive prohibition.’60 The majority of Arab
states were in favour and supported the inclusion of nuclear weapons to the list of
prohibition,61 which was strongly opposed by some of the nuclear powers states. At the end,
the reference to nuclear weapons was deleted as to encourage some of the major nuclear
power states to adopt the Statute.62 Several Arab states delegations were unsatisfied that
nuclear weapons and, to a lesser extent, land mines were not included, particularly since
chemical and biological weapons were to be prohibited.63 This was an extremely difficult
issue as it was well known, including by the promoters of the inclusion of nuclear weapons,
that such a move would permanently deprive the Court of essential support, and render it
powerless.64

Another issue that emerged during the negotiations was dealing with child recruitment under
the age of fifteen to participate in hostilities.65 These provisions were very much the result of
inputs from NGOs. The texts are based on Article 38 of the Convention on the Rights of the
Child,66 and Articles 77(2) of Protocol I and 4(3) (c) of Protocol II. The text in subparagraph
(b)(xxvi) speaks of “national armed forces” and the inclusion of the word “national” was
intended to exclude situations like the intifada,67 which is considered an attempt to attract the
Arab states towards ratifying the Statute. The words “armed forces or groups” in
subparagraph (e)(vii) were drafted to consider a common incident in internal armed conflicts,
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in which armed groups, as well as armed forces, are involved.68

Both subparagraphs set the age limit of children at “under the age of fifteen years”, and they
avoid the use of the word “recruited”. Moreover, they qualify the violation as “using them
[children] to participate actively in hostilities”. The word “actively” was inserted during the
negotiations and drafting process to exclude situations in which children are involved only in
support functions during hostilities. Attempts were made by some states and NGOs to raise
the age of the children to eighteen to make it compatible with the definition under the
Convention on the Rights of the Child, Article 1 of which defines “child” as any human being
below the age of eighteen; however, these attempts faced strong resistance by other states,
which relied on the age of below fifteen in Article 77 of Protocol I, as well as Article 38 of
the Convention on the Rights of the Child. The Syrian delegation said that its government’s
concern was with international and not internal armed conflict. They suggested that reference
should be made to Additional Protocol I of 1977 to the Geneva Conventions in the chapeau of
Section A. They noted in that connection that some states did not consider the provisions of
the four Geneva Conventions to be customary rules of international law.69

4.3.4 Aggression

The inclusion of the crime of aggression, which received overwhelming support in the
PrepCom, also faced definitional problems. 70 The complexity of the issue is in the
determination of aggression and the role of the UN Security Council.71 Several states were in
favour of an established and distinct definition for aggression that would not be subject to
review by the Security Council. While other states, including the P-5, felt that the Security
Council should determine the occurrence of aggression first, before the ICC could have
jurisdiction over the crime. By the end of the negotiations in the PrepCom, there was a sense
68
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that the definition of aggression had become too complicated and divisive and could become
a casualty in the context of a desire for a wider compromise.72

At the beginning of the Rome Conference, it was still not clear whether the crime of
aggression should be included.73 The number of states accepting inclusion had risen over the
years, but much would depend on the definition and the role of the Security Council. With
respect to the definition of aggression, there were two precedents; the Statutes of the
Nuremberg and Tokyo Tribunals and the UN General Assembly Resolution 3314 (XXLX) of
14 December 1974 on the definition of aggression, adopted by consensus.74 The Rome
Conference negotiations were midway when it became clear that support for the inclusion of
aggression was increasing. This was despite the knowledge that no agreement could be
reached at the conference, either on its definition or on the role of the Security Council. The
P-5 group indicated that they could agree on the inclusion of the crime of aggression only if
the proper role of the Security Council, in accordance with the Charter was recognised and
defined.75

Many states distinguished between the definition of aggression for the Rome Statute and the
competence of the Security Council to determine whether an act was aggression or not. Some
of these states also contended that, while the Security Council had primary competence to
determine whether an act constituted aggression, its competence on the subject was not
exclusive. The support of the Non-Aligned Movement for inclusion of crimes of aggression
and the use of nuclear weapons was particularly strong. Many European states, including
some NATO members, also insisted on the inclusion of aggression. Ultimately, a
compromise was reached: Article 5(2) of the Statute incorporates the crime of aggression, but
the Court may exercise jurisdiction in that regard only after the crime has been defined and
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the conditions for such exercise have been agreed on.76 Furthermore, any provision on these
issues must be consistent with the Charter of the United Nations. The latter text is intended to
take account of the concerns of the P-5 of the Security Council that the Statute not be used to
amend the Charter by infringing on the competence of the Council to determine acts of
aggression.

During the negotiations, the definition of aggression as a crime in the Rome Statute was
debated, and there were many arguments and proposals from the participating delegations. It
was seen that it was difficult to adopt a final definition for the crime. The debate on the
definition and the difficulty in reaching a final provision was one of the prominent issues
during the Rome Statute’s negotiation and drafting processes. 77 Major states like the US and
the UK opposed including aggression as a crime in the Rome Statute.78 The role of the Arab
states during the PrepCom sessions on the crime of aggression was significant, and their
delegations were in favour of and insisted on including the crime of aggression under the
jurisdiction of the ICC.79 Arab states seemed eager to define the crime on the basis of UNGA
Resolution 3314 (XXIX) so as to ensure that the right of self-determination was recognised as
an exculpatory defense against the crime. States from the EU and the Non-Aligned
Movement made it clear that the Statute was unacceptable without jurisdiction over the crime
of aggression.80 Egypt submitted a proposed definition along with other Arabs states, as they
argued that the crime of aggression should remain in the Statute after some attempts to
exclude it, although the participating states failed to agree on a definition.81

The Tunisian delegation requested more time to reach an agreement on the “aggression”
definition, and Algeria’s delegation were of the opinion that the Bureau’s proposal could be
the solution for these obstacles, as they were in support of including the crime of aggression
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within the Statute. Both states found that, despite the great support to include the crime of
aggression in the Statute, it was no longer included in the Conference’s agenda, thus they
requested the rest of the states to provide the political will to include the crime in the
Statute.82

One of the Arab states’ main concerns during the negotiations on the crime of aggression was
the role of the Security Council, its P-5 members, and their effects on the work of the ICC.
The debate of the definition and whether the ICC or the Security Council should have the role
in determining the aggressor was reflected in the Arab states’ concerns that this could lead to
political influence on the Court. A particular concern was the proper role of the Security
Council in determining an act of aggression; how to define the crime so as to satisfy the
principle of legality.83

The Syrian delegation pointed out that there was a great difference between determining the
occurrence of aggression, which was a political act and a prerogative of the Security Council
under Article 39 and other Articles of Chapter VII of the Charter of the United Nations, and
formulating a definition of aggression, which was a purely legal matter. The delegation
favoured the definition of the General Assembly Resolution 3314 (XXIX), which represented
the work accomplished over a number of years in which a clear-cut distinction should be
drawn between aggressors and freedom fighters.”84 The Iraqi delegation took into account,
General Assembly Resolution 3314 (XXIX), provided that they would prefer the crime of
aggression to be within the jurisdiction of the Court. Due to the lack of any other definition of
the crime of aggression, the General Assembly text should be the basis of any subsequent
definition.85

The Tunisian delegation reaffirmed that they were in favour of including the crime of
aggression within the jurisdiction of the Court; however, they were opposing a nexus between
82
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the Security Council and the competence of the Court. They added that the Security Council
was empowered under Chapter VII of the Charter of the United Nations to determine the
occurrence of aggression, but it had a political role and no jurisdictional power.86 Jordan’s
delegation supported the inclusion of aggression, if a proper legal framework could be
worked out. The Libyan delegation strongly supported the inclusion of the crime of
aggression in the jurisdiction of the Court as well, and they opposed the Security Council role
after its failure in dealing with the aggression case against Libya in 1986.87 They added that
the Security Council role will be affected by its P-5 members’ interest and positions towards
the situations, which will lead to a selective policy and double standards.88 The United Arab
Emirates, Sudan, Yemen, Saudi Arabia, Oman, Lebanon and Egypt all also supported the
view that aggression should be included within the competence of the Court on the same
basis.89

In the final stages of the Rome Conference, there were still many irreconcilable points of
view over the definition of aggression. In order to move forward and adopt the Statute, states
finally came up with a compromise by listing the crime of aggression, along with genocide,
crimes against humanity and war crimes, as the crimes within the Court’s jurisdiction. At the
same time stipulating that the Court could not exercise its jurisdiction over the crime of
aggression until a provision defining the crime and setting up the conditions for jurisdiction
was adopted in accordance with the Statute.90 Following this compromise, the PrepCom and
the Special Working Group on the Crime of Aggression (‘SWGCA’),91 were established by
the Diplomatic Conference and the Assembly of States Parties in 1998 and 2002 respectively,
and agreed to seek a reconciliation of the conflicting views over the crime. States as well as
non-States Parties, were invited to take part in all the sessions of these two institutions. After
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ten years of work, the PrepCom and the SWGCA’s proposals on the provisions on aggression
were finally drafted at the SWGCA in 2009, 92 submitted to the Statute’s First Review
Conference93 for discussion in 2010, and were adopted by the State Parties by consensus at
the last moment of the Conference in 2010.94

4.4 General Principles, Procedural and Jurisdiction Issues

The process to harmonise the general principles of criminal law and the rules of procedures
of the common and civil law systems, into the provisions of the Statute’s Parts 3, 5, 6 and 8,
was a difficult and challenging task. It resulted in a hybrid of both common and civil law
systems towards the Statute’s general principles and procedural issue. For example, while the
adversarial character of trials is maintained, judges are assigned much broader competence in
matters dealing with investigation and the questioning of witnesses. It was obvious during the
drafting of the Statute that there was no intention to insert the Islamic legal system alongside
the civil and common law systems.
The Statute prescribes a strict hierarchy among the rules of law to be applied by the Court.95
It must first apply the Statute, the “Elements of Crimes”, and its Rules of Procedure and
Evidence. The Elements of Crimes must be read together with Article 9, in which they are
included, so as to assist the Court in interpreting and applying articles on the definition of
crimes. Second, the Court must apply relevant “applicable treaties and the principles and
rules of international law, including the established principles of the international law of
armed conflict”. The latter phrase was intended to include the jus in bello. Third, the Court
should apply general principles of law that it derives from the national laws of legal systems
of the world including, as appropriate, the laws of the states that would normally have
exercised jurisdiction over the case, as long as they are consistent with the Statute and with
92
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international law.96 The ICC may also apply its own jurisprudence, and while the applicable
law sources were inspired by Article 38 of the ICJ Statute,97 they are significantly and
structurally different. The Court will neglect the Islamic legal system in this context98 as this
was a result of relying on both civil and common law systems during the drafting of the
Statute. The Islamic legal tradition, and its differences with Western legal systems,
constituted a huge obstacle during the Conference, thus it was neglected.99 Despite the large
participation of Arab states in the Rome Conference, the Islamic law states were considered
the smallest group among other participants in the negotiations.

The provisions relating to the jurisdiction of the Court were the most complex and most
sensitive, and for that reason were left subject to many options for as long as possible. The
debates surrounding some of the provisions contained in the Bureau’s proposal, in particular,
generated strong reactions from the Arab states’ delegations. One of the most difficult
questions consisted of determining whether entitlement to refer situations to the Court should
be vested to State Parties, the Security Council and/or to the Prosecutor. The right of State
Parties to do so was overwhelmingly endorsed early on. Giving power proprio motu to an
independent prosecutor received considerable, but not general, support. The right of the
Security Council to refer cases to the Court and in particular, to force the Court to defer cases
for political reasons, were vigorously opposed by various delegations.100

4.4.1 Powers of the Prosecutor

Some Arab states actively objected to this power of the Prosecutor on the ground that they
might be overwhelmed by non-serious complaints and attending to them would waste the
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limited resources at his or her disposal. Concerns were also expressed that the Prosecutor
might be placed under political pressure to deal with a complaint even if it might not be
justifiable or helpful in a particular political context. But the majority of states took the view
that, despite the potential for waste and abuse, it was better to empower the prosecutor with
such independence. In addition, they argued that the Pre-Trial Chamber would have broad
competence with regards to the power of the prosecutor to use his or her own initiative and to
counter abuse.101

Sudan’s delegation said that the idea of universal jurisdiction might give non-States Parties
an advantage over those that were Parties, and lead states not to accede to the Statute. They
added that the states, whose acceptance was needed as a precondition to the exercise of
jurisdiction, should be confined to the state on whose territory the act took place and the State
which had custody of the person, suspected of the crime.102 The Algerian delegation was not
in favour of automatic jurisdiction of the Court over all the crimes covered by the Statute, as
upon ratification states should indicate the crimes for which they accepted the Court’s
jurisdiction. As for the Prosecutor’s powers, they did not support the initiation of
investigations proprio motu, arguing that such powers might expose him or her to all sorts of
pressures and prevent him or her from carrying out his or her work impartially and
independently.103

Yemen did not support the automatic jurisdiction of the Court, or the power of the Prosecutor
to initiate investigations proprio motu.104 Egypt supported automatic jurisdiction over core
crimes, which should include aggression. But their delegation argued that states that were not
parties to the Statute should not be subject to the Court by virtue of universal jurisdiction,
because that would run counter to international law. As for the Prosecutor’s power, the
Egyptian delegation accepted the proposed Article 12 but they suggested that it should be
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amended, limiting sources of information to official sources.105

Djibouti was “in favor of automatic jurisdiction for all crimes under Article 5 of the draft
Statute without distinction, and in favor of an independent Prosecutor able to act on his or her
own initiative, under the judicial control of the Pre-Trial Chamber.”106 Oman preferred
“opting in by means of a declaration to automatic jurisdiction and the Prosecutor should not
have the right to initiate investigations proprio motu, because he or she might be swamped by
requests and exposed to political pressures, which might jeopardize his or her impartiality.”107
Their delegation proposed that the “Prosecutor might be given some degree of latitude in the
case of a complaint by a State, subject to a decision of the Pre-Trial Chamber, on the basis of
evidence presented to it.”108

On the role of the Prosecutor, Jordan’s delegation had a view that in the interests of an
effective and credible Court, the Prosecutor would have to be in a position to refer matters to
it, in compliance with the principle of complementarity, and to initiate investigations on the
basis of information analysed responsibly and in a manner unaffected by international media
coverage. Yemen’s delegation, like many others, had difficulty in accepting that the
Prosecutor should be able to take the initiative to open investigations or present cases, as that
was a matter for states alone. The Iraqi delegation had a similar view and added that the
Prosecutor might be subject to political influence. On the other hand, Morocco was in support
of the Prosecutor having an independent role, able to initiate investigations ex officio.
However, their delegation confirmed that such action should be subject to the agreement of
the Pre-Trial Chamber, and information should only be obtained from states and
organisations in the United Nations system.109 The Libyan delegation supported the previous
views, that the Prosecutor should not initiate investigations, but he can open inquires ex
officio on receipt of a complaint from the state.
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Egypt’s delegation referred to a concern that many states would be deterred from acceding to
the Statute if the Court were to allow other persons to trigger Court action. They proposed
certain safeguards regarding the Prosecutor’s right to receive information from any source,
allowing the Pre-Trial Chamber to check the accuracy of information. Saudi Arabia provided
that the Prosecutor should not be able to trigger an investigation on his own initiative, but
only in connection with a complaint by a state or the Security Council in cases within its
competence. They pointed to the phrase ‘from any source’ and the references to
intergovernmental organisations and victims and said that it should be deleted and reaffirmed
on the Pre-Trial role.110

Bahrain’s delegation believed that the Prosecutor should not take action on his or her own
initiative, and that the role he or she played should be subject to clear limits. They added that
the sources of information used had to be limited too, so that information would be accurate
and credible. The delegation also requested the removal of the expression ‘any source’ in
Article 12, as well as the mention of different sources. Tunisia announced during the
negotiations that it had some doubts about the Prosecutor’s role; the delegation proposed that
investigations are triggered upon the state’s complaint. 111 Algeria’s delegation stated that the
role assigned to the Prosecutor in the draft text posed certain problems with regards to the
principle of complementarity. Their delegation was opposed to granting the Prosecutor
powers to initiate investigations ex officio. They added that such investigations could in any
case only proceed subject to the approval of the Pre-Trial Chamber, and it considered that
Article 12 should either be deleted or completely redrafted. The United Arab Emirates agreed
that to give the Prosecutor an ex officio role could be dangerous as the role of initiating action
belonged solely to states, and its delegation did not support Article 12.112
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4.4.2 The Role of the Security Council

The anticipated role of the UN Security Council was highly contentious, and the debate
centered around two forms of involvement encompassed by ILC Draft Articles 23(1) and
23(3). 113 One concern throughout the negotiations, expressed mostly by the Security
Council’s P-5 members, was the possibility of conflict between the jurisdiction of the Court
and the functions of the Council. There may be situations in which the investigation or
prosecution of a particular case by the Court could interfere with the resolution of an ongoing
conflict by the Council, hence the proposal for a provision that would automatically exclude
the Court’s jurisdiction over any situation under consideration by the Council. Many Arab
states found this too sweeping and feared it would undermine the Court, for situations could
remain pending before the Council indefinitely without taking any serious or final action.114
A compromise formula was finally reached, which provided that the Security Council, acting
under Chapter VII of the UN Charter, could adopt a resolution requesting deferral of an
investigation or prosecution for a period of twelve months and that such a request could be
renewed at twelve-month intervals.115 As the Security Council acting under Chapter VII, may
refer a “situation” to the Court,116 the word “situation” is intended to minimise politicisation
of the Court by naming individuals.117

The Syrian delegation was of the view that the Security Council’s role might politicize the
cases, thus they suggested that the GA shall replace the SC in case it failed to adopt the
required actions by the veto votes. The delegation added the view the SC had been previously
selective towards some situations, and providing it with such powers against non-States
Parties would be in violation of the Vienna Conventions.118 Oman’s delegation had indicated
their support of these views; however, they suggested that the role of the SC should be
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limited to the referral of the crime of aggression only, and in regards to the suspension of
procedures, it should be subject to a non-renewable time limit.119 Libya had a very strict
opinion regarding the SC role and suggested the removal of any reference to the SC in the
Statute. Libya argued that the SC is a political body and any role assigned to it would
undermine the ICC’s credibility, impartiality and independence. As a result, the ICC could be
used as political tool to put pressure on other states.120

Egypt urged that the Security Council’s role should be kept within narrow limits to avoid
politicising the Court, and the Council should be empowered to trigger the Court’s action
only when acting under Chapter VII of the Charter of the United Nations, then the Court
should take the final decision. The delegation added that the role of maintaining peace and
security did not belong only to the Security Council, as understood in Article 39 of the
Charter, but also to other United Nations bodies, notably the General Assembly. They also
rejected the idea that the Security Council should be permitted to impose restrictions on the
Court. The Council should have the right to deal with some matters initially but should only
be empowered to prevent the Court from dealing with them for a limited, nonrenewable
period.121 Morocco’s concern was that political decisions taken by the Security Council might
unduly influence the Court’s decisions or hinder its action. Their delegation added that the
Council’s role should be limited to referrals of situations involving acts of aggression.122

Algeria, Sudan, United Arab Emirates and Yemen’s delegations all held similar views, that
providing the Security Council with a referral role in bringing cases to the ICC, would
undermine the Court. Some suggested that if a UN organ should have a role, it should be then
assigned to the General Assembly to avoid the P-5 members’ influence.123 Finally, during the
negotiations Syria criticised the UK proposal to limit the ICC jurisdiction with respect to the
crime of aggression until the SC first determines whether a state committed aggression or not.
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Syria argued that the SC had failed to take such decisions in over 200 previous cases. The
Syrian delegation referred to the SC as a “club of superpowers” in which the veto right could
block prosecuting thousands of international criminals before the Court. Thus Syria held the
position that any role of the SC should be removed from the Statute.124 The Statute’s final
articles on the position of the Security Council, although they reflect some compromise to the
positions discussed above, do not address the concerns of the Arab states.

4.5 Penalties

Part 7, Penalties, is composed of four articles. The question of the death penalty was difficult
to negotiate because its supporters from the Arab states, could not agree to its exclusion from
the Statute, as it could undermine their own national laws permitting capital punishment. The
Arab states were in favour of its inclusion, not only did these states feel that the core crimes
should be punished by the maximum penalty, but they feared that the prohibition of the death
penalty in the Statute would affect their own domestic laws.125 A compromise formula was
reached under the leadership of Norway in which the death penalty was excluded from the
Statute, but the President of the Rome Conference read a statement in the plenary to the effect
that “there was no international consensus on the inclusion or exclusion of the death
penalty.”126 The statement indicated that, by virtue of the principle of complementarity,
national jurisdictions have the primary responsibility for investigating, prosecuting and
punishing individuals in accordance with their own laws. In such compromise an individual
convicted of a crime under the Statute may receive the death penalty in a national court, but
not under the Rome Statute if the ICC convicted that person for the same crime.127 Article 80
of the Statute confirms this understanding on non-prejudice to the national application of
penalties and national laws.
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Lebanon’s delegation said that its “legislation provided for the death penalty” and they would
have required that the Statute provided for capital punishment, but accepted the compromise.
Saudi Arabia, Qatar and UAE supported Lebanon’s view, and confirmed that they would not
“break the consensus”. Iraq’s delegation affirmed “the fact that capital punishment was not
provided for in the Statute would have no legal effect whatever on its national legislation.”128

4.6 The Principle of Complementarity

The complementarity principle is considered one of the pillars of the Rome Statute.129 Most
Arab states’ delegations during the negotiation process stressed the importance of such a
principle, allowing national courts full jurisdiction over cases. The ICC can only investigate
and prosecute core international crimes when national jurisdictions are unable or unwilling to
do so genuinely.130 Article 17 of the Statute, which reflects the complementarity principle
mechanism, as well as the preamble and Article 1, influenced many states including some
Arab delegations, to adopt the Statute.

The concern that the ICC will have jurisdiction over national cases is hardly applicable in
states that have a reliable and impartial judiciary system. Arab states’ concerns over the
interference in their domestic matters by the ICC exercising jurisdiction over their nationals
was reflected in the preconditions of jurisdictions and admissibility governed by Articles 1719 of the Statute. The Court cannot prosecute any individual who committed mass crimes
anywhere without preconditions, as it is not a court of universal jurisdiction,131 thus the ICC
serves as a court of last resort.
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Most of the Arab states’ delegations supported the principle of complementary to be included
in the Statute. The Tunisian delegation said that it “fully supported the notion of
complementarity in the interests of respecting the sovereignty of States Parties and achieving
the largest possible number of accessions by states.”132 Syria, too, preferred the “alternative
approaches, which embodied the idea of complementarity.” Their delegation added that the
“Court should not have jurisdiction in cases that were being investigated or had been dealt
with by a State.” Algeria’s delegation said that it “was important to clearly define the
principle of complementarity in the Statute, in order to ensure that the entire international
community would accept the Court.”133

4.7 Other Issues

The question of reservations was discussed intensely during the preparatory phase of the
Statute negotiations.134 Some Arab states preferred the possibility of reservations to some
articles or provisions, in which case the Vienna Convention would apply. While some other
Arab states had the opposite view. The Syrian delegation preferred that “there would be no
article on reservations such as Article 19 of the Vienna Convention, which had already
established the principle that reservations to a treaty were not permissible if they were
incompatible with the purpose of the treaty.” Iraq, Kuwait, and Oman supported that opinion
for the reasons already advanced by the Syrian representative. 135 The majority of states
during the negotiation felt that reservations could undermine the Statute, consequently, none
were allowed.136

The surrender of nationals was one of the issues that concerned some of the Arab states
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during the negotiations.137 The Sudanese delegation pointed out that “the constitutions of a
number of states, including its own, prohibited the surrender of its nationals, and hoped that
the Court, once established, would take that difficulty into account.”138 Libya’s delegation
recorded their reservation on the deletion of Article 87, paragraph 3 (b), in view of the fact
that “the prohibition of the surrender of nationals was one of the most important provisions in
its legislation.” Algeria also expressed that its “Constitution and legislation prohibited the
extradition of its nationals”.139

4.8 Conclusion

Despite their interest in establishing the ICC, Arab states’ delegations expressed their
concerns towards the Court during the Statute negotiations. Over time, these concerns have
increased due to the region’s conflicts and SC referrals, which have impeded the ratification
of the Statute. The participation of the Arab states in drafting the Statute should not be
ignored by States Parties or the international community, as it showed their positive approach
towards the creation of the ICC. It was obvious that during the negotiations several Western
states have compromised to accommodate the Arab states’ observations. The divergence
between the views of Arab states and the Statute provisions that surfaced at Preparatory
Commission and the Rome Conference, have indeed affected their decision not to sign or
ratify the Statute at a later stage. The concerns discussed in this chapter should be taken into
consideration in the assessment of the Arab states’ position towards the ICC, as it is
considered an imperative factor.

The political success of the Rome Conference was only a partial victory, as to date only five
Arab states have ratified the Statute. The enthusiasm and momentum generated by Arab
states at the Rome Conference must be built on. The situation in the Arab states has changed
137
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since 1998 and the level of acceptance for international instruments and organizations is now
improved. Several Arab political regimes have now changed, in addition to many
amendments witnessed in their legal framework. Examining the national procedures
necessary for ratification and implementation, with particular attention to constitutional
issues or other major political and legal obstacles, is thus needed. The next chapter will assess
these factors and concerns.
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5 Chapter Five: Challenges to the Ratification and
Implementation of the Rome Statute

5.1 Introduction

This chapter assesses the concerns of the Arab states towards the Rome Statute of the ICC.
There are several concerns and reasons, whether legal or political, that could be behind the
reluctance of some Arab states to join the ICC. The political will of states leaders are one of
the major factors affecting the Arab states’ memberships to the Court. Culture and religion
are also factors that have an impact on the Arab states’ decisions to join the Rome Statute.

The previous chapter discussed the positions and opinions of the Arab states towards the
Rome Statute during the negotiations and drafting phase. This chapter will address the
challenges and obstacles of the Statute ratification and implementation. Some Arab states
showed reluctance in ratifying the Statute despite signing it, while other Arab states did not
sign the Statute and some others voted against its adoption during the Rome Conference.

The chapter will analyse the legal issues, which are mainly constitutional, that are considered
by some of the Arab states as obstacles towards the ratification of the Rome Statute. In the
second part, the chapter will examine the political concerns some of the Arab states have
towards the ICC, which is mainly the leaders’ fear of being prosecuted by the Court. The
chapter will also review the Court’s practice towards the cases and situations, and its possible
effect on the Arab states’ position. Finally, the last section of the chapter will provide
alternatives to the non-ratification of the Statute by examining other methods to apply
international criminal justice and end impunity within Arab states.
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5.2 Constitutional Obstacles and Concerns

The majority of Arab states’ legal systems are considered an obstacle towards the ratification
of the Rome Statute. Some of these states have been reluctant to ratify the Rome Statute as a
result of alleged contradictions with their constitutions or legislations. 1 Ratification and
implementation requires, as in other legal systems, that states constitutions and statutory laws
conform with the Statute, which may necessitate a string of legislative reforms. This task is
likely to pose considerable difficulties, largely due to the complex procedures for amending
constitutions. 2 For instance, the majority of Arab states find that the abolition of the
immunity of Heads of States for international crimes goes against their constitutions. Thus,
the consistency of constitutional immunities with the duty imposed on State Parties to arrest
and surrender suspects, irrespective of their official status is widely considered an obstacle.3
Other major constitutional obstacles are the fear among some Arab states that the ICC might
infringe national sovereignties, and the compatibility of a state’s constitutional prohibition on
the extradition of its own nationals with the absolute obligation on State Parties to arrest and
surrender suspects to the Court.4

5.2.1 Sovereignty Issues

State sovereignty is an internationally recognised legal status that entitles a state entity to
exercise authority over a territorially defined set of borders. As such, each state has the right
to exercise its jurisdiction over crimes committed in its territory known as the territoriality
principle.5 Most Arab states’ constitutions refer to the state as an independent sovereign
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“Arab” state; their sovereignty, in a formal legal sense, makes them free to decide on the
relationships between their own national legal orders and any international institution such as
the ICC.

Like all other states, Arab states are also concerned with sovereignty, but some scholars find
that one of the main concerns of Arab states towards the ICC is related to the concept of
sovereignty. 6 All Arab states were subject to colonialism for many decades, and their
inspiration has always been to achieve their freedom from colonial powers and to overcome
any limitation on their national sovereignty. This experience seems to have left a deep
concern in the minds of some Arab states in relation to any possible external interference in
their national affairs.7 As a result, some of these states believe that the current system of
international criminal justice could be used to enforce the political agenda of certain Western
governments, and to erode their national sovereignty.8 This applies to most international and
internationalised criminal justice institutions; some mistakenly regard the ICC as an alien
institution that could affect their independence and infringe their territorial sovereignty.9

For example, after the Iraq War in 2003 and the trial of former Iraqi President Saddam
Hussein, many Arab leaders had more concerns that similar hybrid or international tribunals
created by the Coalition,10 or other foreign entities, could be a great threat to their sovereignty
and used to excuse interference in their internal affairs. Arab public opinion has continued to
view Saddam’s trial as an American-backed enterprise intended to justify an unpopular war.11
Many Arab states also saw the indictment of the Sudanese President Al-Bashir as an
intervention in Sudan’s national affairs.12 On learning of the first list of charges against him,
6

See Adel Maged, ‘Arab States’ in Claus Kreß and others (ed), The Rome Statute and Domestic Legal Orders
Volume II: Constitutional Issues, Cooperation and Enforcement (1st edn, Editrice il Sirente 2005) 469-478.
7
Adel Maged, ‘Arab and Islamic Shari’a Perspectives on the Current System of International Criminal Justice’
(2008) 8 International Criminal Law Review 477-507, 486.
8
Sam Sasan Shoamanesh, The ICC and the Middle East: A Needed Relationship, (2009) Jurist Legal News and
Research Online <http://jurist.org/forum/2009/09/icc-and-middle-east-needed-relationship.php> accessed 22
May 2015.
9
Adel Maged, ‘Arab and Islamic Shari’a Perspectives on the Current System of International Criminal Justice’
(2008) 8 International Criminal Law Review 477-507, 486.
10
The Coalition Provisional Authority voted to create the Iraqi Special Tribunal (IST), consisting of five Iraqi
judges, on 9 December 2003, to try Saddam Hussein and his aides for charges of war crimes, crimes against
humanity, and genocide.
11
Telhami Shibley, Arab Public Opinion and the Trial of Saddam Hussein, (2006) The Brookings Institution
Online <http://www.brookings.edu/research/opinions/2006/05/11iraq-telhami> accessed 1May 2015
12
Case No. ICC-02/05-01/09 The Prosecutor v. Omar Hassan Ahmad Al Bashir.

170

Al-Bashir used his power to drive humanitarian agencies out of Sudan, claiming that the
Court was an imperialistic tool and discriminatory towards Arab states.13 Moreover, there is
widespread belief in Arab public opinion and their governments that the arrest warrant
against Al-Bashir is a continuation of a Western strategy aiming to undermine the Arab
world.14

Another issue related to sovereignty revolves around the Rome Statute’s complementarity
regime. A fundamental problem that faced the drafters of the Statute was the role the
institution would play in relation to national courts. 15 It is often claimed that the
complementarity regime in fact serves to protect or support sovereignty, in the sense that the
ICC will always give priority to the exercise of national jurisdiction.16 However, states with
well-developed criminal justice systems that have greater ability and the capacity to
investigate and prosecute international crimes would benefit more from this regime. States
from the Arab region may complain that Western states can take cover behind the principle of
complementarity to preserve their own exercise of jurisdiction, whereas it will be precisely
those systems, of the Arab states, that will be judged to be incapable of holding genuine
proceedings. For these Arab states, it is said, the ICC will not protect their sovereignty rather it will be even more exposed. In addition, judges from those same Western-based states
will assess their systems.17 During the drafting of the Statute, some Arab delegations, while
supporting the establishment of an ICC, were unwilling to create a body that could impinge
on national sovereignties.18 They argued that it would have been impossible to create an
effective ICC, even if those with the most fair and credible legal systems, were willing to
accept some compromise in their national criminal jurisdiction, that is, to relinquish part of
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the their sovereign rights.19

The concern based on the complementarity principle and state sovereignty was also reflected
when the Darfur situation came before the ICC. Sudan claimed that its national courts had
assumed its responsibilities in holding the perpetrators of violence accountable, but the ICC
still claimed jurisdiction over crimes committed in the Darfur region.20 Thus, some of the
Arab states’ concerns reflected during the negotiations of the Statute were seen to be justified
by the Court’s practice several years later. Such actions were a major factor in the reluctance
of the Arab states to ratify the Statute.

5.2.2 Immunity Issues

The Rome Statute explicitly does not recognise head of state immunity traditionally accorded
under international law, as a reason not to comply with obligations under the Statute. In fact,
the treaty overrides any immunity that states may grant to presidential, parliamentary, or
legislative officials in their domestic systems,21 which means that proceedings before the
Court cannot be barred by the position of the person concerned in his or her own state.
Additionally, the OTP announced that they would focus on high-level offenders.22 This
statement is considered a threat to some governments, and particularly those of Arab states,
which have to weigh up and consider this issue when deciding whether to ratify the Statute or
not. Article 30 of the Jordanian Constitution stipulates that “[t]he King is the Head of State
and is immune from any liability and responsibility” – but this has not prevented Jordan from
ratifying the Statute.
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Most Arab states’ constitutions provide their head of states and government officials with
immunity from prosecution, which varies from one state to another. In recent years, the ICC
Prosecutor has asserted his discretionary power by issuing arrest warrants against two Arab
heads of state, Omar Hassan Al-Bashir, the current president of Sudan, and the late
Muammar Al-Qaddafi of Libya.23 The Prosecutor’s actions have raised concerns about the
ICC’s powers towards heads of state and thus made some Arab leaders more reluctant to join
the ICC. The arrest warrants issued by the Prosecutor will make some Arab states more
reluctant to join the Court. But it has to be noted that neither of the indicted presidents have
joined the ICC as the cases were referred by the Security Council. This means that even if
some Arab states’ leaders think they are immune from the ICC by not ratifying the Statute,
and concerned that they might be prosecuted, the examples of Sudan and Libya should be
taken into consideration.24

The Arab states grant constitutional immunity to their officials and head of state, so
eventually the Rome Statute will affect the constitutional framework within these states. Arab
states are required to make general amendments to their respective constitutions to allow for
cooperation with the ICC, if they are willing to ratify or for those that already ratified the
Statute. If these constitutional amendments are considered by Arab states, any potential
conflict between domestic legislations and the Statute’s obligations will be eradicated.25

5.2.3 Extradition Issues

The ICC Member States are obliged to comply with surrender requests issued by the Court.
They cannot invoke any grounds for refusal based on the accused nationality or on
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constitutional provisions prohibiting the extradition of nationals.26 The Arab states are not
required to adopt new legislative measures other than one that would provide for such an
obligation. Arab states can also avoid the need for constitutional amendments as they can
adopt the interpretative approach if their constitutions prohibit the extradition of nationals.27
This would create a simple procedure that avoids the obstacles and will result in a legal
framework which complies with the Statute. Moreover, Arab states could clarify the
distinction between the extradition of nationals to a foreign state, which is prohibited under
their constitutions, and the surrender of nationals to an international judicial organisation, like
the ICC.

5.3 Definitions of International Crimes Concerns

Defining international crimes that fall within the ICC’s jurisdiction has constituted an even
greater obstacle for Arab states. Article 7 of the Rome Statute, for example, defines crimes
against humanity in very broad terms. Most of the various crimes against humanity provided
therein are derived from international human rights treaties and declarations, such as the
International Covenant on Civil and Political Rights and the Universal Declaration of Human
Rights respectively. For these reasons, many Arab states have expressed the same objections
that they had already expressed in relation to these international human rights treaties and
declarations when considering the scope of the article, claiming that it does not take into
consideration the social and cultural characteristics prevailing in their countries. This pattern
was reflected in the reservations during signature on previous human rights treaties, which
mainly related to the contradictions with Sharia law.28
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Some Arab states have sought to prescribe certain punishments arising under Sharia,
including lashings or amputation of limbs in their domestic legislation.29 These legislations
may be considered to fall within the scope of Article 7 of the Rome Statute. Thus, these states
may be concerned that the notion of crimes against humanity may be used in this context
against their political regimes. These concerns will constitute an obstacle to their ratification
decisions for the Statute.30

5.4 Political Concerns

Many Arab states’ leaders did not join the ICC because of political reasons, despite not being
announced in public, but fears from being prosecuted or fears from politically motivated trials
are always a concern for them. The relationship between international criminal law and
politics originated in the emergence of the international criminal justice system. The modern
history of international criminal law began auspiciously with the Nuremberg trials in the
aftermath of World War II. For political reasons, the agenda of the universally prosecute
responsible for the most serious crimes, promised by these trials, was never completed.31 The
ICC, which embodies the promise of universal justice irrespective of a perpetrator’s capacity,
race, nationality or political weight, has so far only initiated trials against African and Arab
defendants.

Some Arab leaders have portrayed international criminal law as a tool of Western domination
whose claim to universality is nothing more than an empty ideological superstructure. These
criticisms threaten to undermine the legitimacy of international criminal law.32 Bias and
29
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political selectivity are also subjects of criticisms towards the international criminal justice
system as there have been no trials for some Western states leaders’ who were responsible for
war crimes or torture allegations, like in Iraq, Afghanistan or Guantanamo. 33 Saddam
Hussein, Omar Al-Bashir and Muammar Qaddafi all relied on the charge of political bias in
order to challenge the legitimacy of the courts trying them.

In March 2009, The Arab League issued a statement expressing its “solidarity with Sudan
and rejection of the ICC decision”. The opposition of the Arab states, in their official
statements, towards the ICC reflect their concerns from further indictment. Moreover, the
controversy surrounding the Darfur case and allegations about the politics behind the Security
Council’s involvement have increased the opposition against the Court.34 Despite not being a
Member State to the ICC, the US has a political authority to deprive the Court’s jurisdiction
through its veto power in the Security Council. In 2005, when the Security Council referred
the situation in Darfur to the ICC by Resolution 1593, the US introduced to the Resolution
some paragraphs upon its request.35 For example, in paragraph 6 the SC granted a broad and
unprecedented exemption for all American citizens. The US was able to limit the ICC
jurisdiction, contrary to what was granted by the Rome Statute and defined by its Parties, the
US introduced its own national interest.36 Thus, it has the power to control the Court’s
referrals and add its influence on the international criminal justice system in general, which
has a negative effect on other states towards the Court and its future.

The legal and political considerations should be completely separated when international
criminal law is being applied. After all, fairness is a main criteria of justice, which can only
be guaranteed if the same rules are applied to similar cases irrespective of other
considerations. But in international relations it might be difficult to guarantee that. The
current setup of the international system makes it very difficult for international tribunals and
33
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courts to pursue justice free of all political considerations.37 Political calculations play a role
in the decision to prosecute or not in a particular case. If the ICC can build a reputation for
professionalism and responsible action within that narrow framework, it may eventually grow
into a more broadly relevant and effective international institution. On the other hand, if it is
generally perceived to be exceeding its agreed jurisdiction, it risks feeding a politicisation
controversy that could undermine its credibility and future development.38

5.4.1 Double Standards

To date, all suspects brought before the ICC in The Hague have been from Africa. This is
despite the fact that human rights violations have occurred in many other parts of the world
since July 2002.39 It is true that some of the violations occurring outside Africa do fall outside
the jurisdiction of the ICC, as they were committed in states that have not ratified the Statute.
The UN Security Council was quick to give the ICC Prosecutor the power to commence
investigations into Darfur in 2005 and Gaddafi’s government in 2011, while back in early
2009, there was no such resolution passed in relation to Israel’s war in Gaza. These actions
from the UNSC are controversial and raise many doubts. Powerful states attempt to justify
the non-application of international criminal law in certain cases, 40 for example in the
position set out by former US Secretary of State Henry Kissinger, he claims that throughout
history the “dictatorship of the virtuous” has often led to inquisitions and witch-hunts, and
warns of the danger of “substituting the tyranny of judges for that of governments”.41 The
territorial restrictions on the jurisdiction of the ICC mean that the veto powers, China, Russia
and the US will be outside the Court’s jurisdiction. Israel, as a non-Member State was also
37
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outside the Court’s jurisdiction, until Palestine became a Member State in 2015, as a result
the Court has jurisdiction with regards to crimes committed on its territory.

There has been much criticism of the Court’s handling of criminal complaints against Tony
Blair and other British citizens in connection with war crimes committed during the war in
Iraq from 2003 onwards. A complaint submitted to the Office of the Prosecutor by an
international group of professors focused on torture and the use of cluster bombs by British
forces in and around Basra, as well as on allegations of war crimes in the context of detainee
abuse.42 They argued that the use of cluster ammunitions in urban areas represents war crimes
due to the intentional infliction of disproportionate civilian casualties, although these
weapons are not banned as such. In a letter to those who submitted communications, the
Prosecutor Moreno-Ocampo said that prosecutions had not been opened, as the crimes
denounced were not of sufficient gravity to fall within the jurisdiction of the ICC.43 Without
undertaking any further inquiries, the prosecution assumed that the denounced prisoner abuse
involved a relatively small number of victims and argued that the incidents were of minor
gravity in comparison with the crimes in Darfur. The letter also argued that the crimes were
not part of a plan or policy, which under Article 8 (1) of the Rome Statute is a consideration
to take into account in establishing the Court’s jurisdiction in cases of war crimes.44

The Court’s jurisdiction extends only to crimes committed since July 2002 and is also subject
to certain geographical limitations. There can be no doubt that the first three situations to be
addressed by the ICC, which concerned the DR Congo, Darfur and Uganda, involved human
rights violations on a massive scale. The issue becomes less clear in relation to the
investigations with regard to Kenya, Côte d’Ivoire and Libya, all of which concern human
rights violations which, in terms of duration, intensity and structure, are on a markedly
smaller scale than the initial three. Situations of comparable gravity have occurred in a range
of other settings, namely Burma, Iran, Syria and Sri Lanka. However, none of these states
42

The Telegraph, Hague Investigation into British ‘War Crimes’ in Iraq; The International Criminal Court Has
Begun Looking at Allegations British Troops Committed War Crimes in Iraq, 13 May 2014
<http://www.telegraph.co.uk/news/uknews/defence/10828393/Hague-probe-into-British-war-crimes-inIraq.html> accessed 22 July 2015.
43
ICC Press Release Office of the Prosecutor, “Communications Received by the Prosecutor of the ICC
concerning the situation in Iraq”, The Hague 09 February 2009.
44
See Bill Bowring, The Degradation of the International Legal Order: The Rehabilitation of Law and the
Possibility of Politics (Routledge-Cavendish 2008) 64.

178

have signed the Statute and unlike Darfur and Libya, the UN Security Council has not
referred any of these situations to the Court. Great power politics make a referral in these
cases seem very unlikely, as at least one veto power has a stake in all of these situations.

After the first unanimous SC referral of a case to the Court, in Libya’s situation, the ICC’s
actions also gave rise to a debate on the impartiality. The exclusion of certain groups from the
Court’s jurisdiction, which was included in the referral resolution, is problematic. Shielding
certain nationalities or groups will expose the Court to criticisms and wider negative
implications as to its credibility and impartiality. This was reflected after NATO forces,
which had been intervening in Libya, were granted immunity from prosecution before the
ICC, despite evidence of numerous civilian deaths caused by NATO airstrikes.45

The same charge of political selectivity should not yet be applied to the case of the Gaza war
in light of the jurisdictional problems encountered by the Court due to the long-lasting
uncertainty surrounding Palestine’s status as a state. This delicate question has, however,
been resolved by the UN General Assembly when it recognised Palestine as having nonmember observer state status, in November 2012.46 It followed that Palestine accepted the
jurisdiction of the ICC with regard to “crimes within the jurisdiction of the Court committed
in the occupied Palestinian territory, including East Jerusalem, since June 13, 2014” by virtue
of an ad hoc declaration on 1 January 2015, and ratified the Statute on the following day.47
On 16 January 2015 the OTP initiated a preliminary examination of the situation in
Palestine.48 Needless to say, any investigation into Israeli suspects would probably expose the
Court to the staunchest political criticism by Israel and its Western allies and especially the
USA. However, this is precisely how the Court could now prove its independence, by
carrying out effective investigations into crimes committed by Israel and Hamas during the
2014 war. Past experience, for example with regard to British crimes in Iraq, suggests that
there is some scope to hope for effective investigations, although the Court will probably be
slow to actively engage with this politically sensitive topic. NGO efforts could play a key role
45
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in keeping up pressure for the investigations to go ahead and in exposing any existing
domestic unwillingness to investigate and prosecute. In addition, it is a great opportunity for
the ICC to bring accountability to years of conflicts in the region and end all the criticisms of
political selectivity.

But contrary to the Arab League hostile opposition towards the ICC, after Al-Bashir’s arrest
warrant, the Arab League passed resolutions that condemned the Gadhafi regime’s violence
against protestors, banned the Libyan delegation from participating in the League meetings,
and requested the UN to impose a no-fly zone over Libya.49 This shows that Arab leaders
could also be politically motivated and act in bias towards similar issues in implementing
justice. Still, accusations about the political nature of the Libya referral have been provoked
after the Security Council’s failure to act towards the situation in Syria. The obstacles facing
a Security Council referral of the situation in Syria shows the important role of politics and
the power of the veto rather than humanitarianism, a fear most of the Arab states raised
during the Rome Conference. The case of Sudan and conflicts in Libya and Syria shows that
political influence from both Western and Arab states have a major role. Despite the
similarity in the three situations with respect to human rights violations and violence, but
each situation was dealt with in a different manner according to the political agenda of the
role key players.

5.4.2 The United States’ Policy towards the ICC

As a non-State Party the US has no obligations whatsoever under the Rome Statute, including
the obligations to comply with requests for the surrender and transfer of suspects to the Court
and to provide requested evidence, even though no state has the legal right to shield its
citizens from prosecution abroad for genocide, crimes against humanity or war crimes.50 A
major concern for the US is that the ICC will open the door to politicised prosecutions of US
49
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nationals. As far as the protection of nationals from prosecution abroad is concerned; the
Statute does little to change the status quo ante.51As a result, the US government has
launched a robust campaign of anti-ICC policies;52 some of these actions do politicise the
international criminal justice system. Immediately after the final text of the Rome Statute was
adopted in 1998, some US policy-makers suggested that the US should embark on an active
campaign against the ICC.53 US ICC policy has focused on gaining assurances from other
states that they will never transfer US nationals to the custody of the ICC. States can reassure
the US on this point either by declining to become parties to the Statute, or by signing a socalled Article 98 agreement with the US.54

These Article 98 Agreements are only one part of a coordinated US response to the Rome
Statute and its State Parties. US federal law mandates that “no United States military
assistance may be provided to the government of a country that is a party to the International
Criminal Court.”55 States that sign Article 98 Agreements with the US may be exempted
from this prohibition. Thus, the current US policy is to punish states when they ratify the
Statute unless they also agree to an Article 98 Agreement. This policy of coercion by threat
of aid cut-off may not be illegal, but it politicises international criminal law and could
undermine its effectiveness.56

There is no doubt that the US policy towards the ICC has an impact on the Arab states’
position towards the ICC. The controversial US- Arab relation and the ongoing PalestinianIsraeli conflict affected the Arab states’ decisions to not ratify the Statute. The US, being
Israel’s biggest ally, would block any potential Security Council referral of Israel to the ICC,
51
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using its veto power. Such discretionary power of the Security Council, undermines the
international criminal justice system in general and weakens the ICC’s role in ending
impunity. Some of the Arab states have concerns that adhering to the Rome Statute would
limit their powers to defend themselves against any aggressor under the current role of the
Security Council on deciding the occurrence of the crime of aggression.57 Also, the failure of
prosecuting crimes committed by both, the US in Iraq and Afghanistan, and its most strategic
partner in the Middle East, Israel in Palestine and Lebanon raises the Arab leaders’ doubts as
to the effectiveness of the international criminal justice system.

5.5 The ICC Practice in Africa

The Court practice in handling cases and situations has been observed by several Arab states,
including both the Arab States Parties and those considering ratifying the Statute. Such
practice, if positive and efficient will definitely affect Arab states decision to join the Court;
however, if the Court’s practice is incompetent or selective, some of these states will be more
hesitant to join the Court.

While the establishment of the Court was initially greeted with great optimism and praise,
many critical voices have emerged over the decade. Although it is true that the eight formal
proceedings opened by the Court till date exclusively concern African states, it is worth
noting that two of these were referred to the Court by the UN Security Council and four
others were referred by the states in in relation to themselves. Against this background, it
becomes clear that there are accusations of bias or of a neocolonial attitude against the OTP
and the Court in general.58

Among accusations of African bias was the AU Commission Chairman’s statement “Why not
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Argentina? Why not Myanmar… Why not Iraq?”, and the President of Rwanda who accused
the ICC that “it was created to prosecute Africans and others from poor countries”.59 The ICC
must consider these accusations in its policy towards the cases and situations, by initiating
investigations, through the OTP, into allegedly committed crimes in other states under its
jurisdiction, whether the states are considered “wealthy and powerful” states or not. Failing to
address the African states’ concerns, which is now reflected by the Arab states, will affect the
Court’s credibility. On the other hand, the AU has declared that on some occasions, the
Court’s practice towards the situations in Africa has obstructed the peace process efforts.60 It
is based on the premise that “peace and stability outweigh justice”.61 In both the Al-Bashir
and Kenyatta cases, the AU was involved in a peace process in Darfur and sponsored a
mediation process that resulted in a coalition government in Kenya.62 The argument about
delaying prosecutions in the interests of a peace process could help in facilitating impunity,
especially if the peace process contains amnesties and pardons. Thus the ICC could face a
complex situation when ignoring the peace agreements and prosecuting perpetrators of
crimes.

The controversy of the ICC jurisdiction mainly relates to the situations referred by the SC;
most African leaders have objected to cases that were referred by the Council only.
Arguments of those against the Court are due to the Security Council’s role in Africa and its
lack of action in other places or towards other conflicts. These arguments against the Court
should perhaps be diverted to the SC’s role. Amongst the eight African states that currently
have cases being investigated and prosecuted by the ICC, only Libya has challenged the
Court’s jurisdiction.63 Thus, the majority of concerned African states are not objecting to the
59
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ICC’s jurisdiction. The unaffected African states and their leader’s criticism of the ICC are
controversial. Claims against the ICC as being “anti-African” are weak as the concerned
states welcomed the intervention, and those who are not affected by the conduct rejected it.
The ICC has been on the agenda of every AU summit since al-Bashir’s indictment, and
subsequently led to huge division between the African leaders themselves. In the main, the
West African states are in support of the ICC, while East African states display some hostility
towards the Court, which is expected as the ICC indicted two leaders from the region.

The African states that support to the ICC cannot be ignored, and neither can the atrocities
nor the number of victims in the region. The DRC, Benin and Tanzania voted in favour of the
UN Security Council referral of the Darfur situation to the ICC.64 South Africa, Gabon and
Nigeria voted in favour of the UN Security Council referral of the Libya situation to the
ICC.65 Ivory Coast accepted the jurisdiction of the ICC and undertook to cooperate with the
ICC.66 Kenya’s president and prime minister showed support to the Prosecutor’s independent
decision to open an investigation into crimes in Kenya proprio motu despite withdrawal of
charges later on.67 Most recently, Mali referred to the ICC crimes occurring on its own
territory since January 2012 and this was supported by ECOWAS.68

No arrest has been secured following the ICC’s first-ever arrest warrant for a sitting head of
state and this has been interpreted as an indication of the weakness of the Court. In fact, there
were a number of other factors at play. The UN Security Council failed to provide sufficient
support to the Court after it had made its referral. No sanctions were taken against Sudan to
force the state to co-operate with the Court and no action was taken by the Security Council
against the states that hosted state visits by Al-Bashir, including State Parties to the Statute.
In the face of these obstacles, the ICC’s Prosecutor Fatou Bensouda, announced in December
2014 that she would suspend investigations into the Darfur situation due to a lack of support
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by the Security Council.69 Despite the support from several Arab states of al-Bashir, the weak
image of the ICC, gained after the failure to arrest the Sudanese president, had an impact on
the ratification decision by the Arab states. States usually tend to join strong and powerful
international institutions or organisations; yet, the Darfur situation has exposed the Court’s
weakness on the international stage with regard to persuading states to cooperate.

5.6 Human Rights in Arab States

The last two decades have seen human rights violations in virtually all regions of the world,
which have, in various situations amounted to international crimes, and even where criminal
prosecutions would be legally possible and indeed obligatory, the perpetrators of such crimes
all too frequently continue to enjoy complete impunity. The reasons for this vary, but in most
situations may be due to the immunity of the perpetrator. Some authoritarian governments,
among the Arab states, have committed a wide range of human rights abuses, including
arbitrary detention and torture, against their own nationals under their control. Some of these
regimes have changed but allegations of human rights abuses and violations by governments
in some of the Arab states still exist. 70 The current human rights situation would be
considered as one of the reasons for a reluctance to join the ICC on the part of some Arab
states. The ICC’s role is to end impunity and prosecute those who are responsible for
international crimes; however, the lack of appropriate domestic legislations, the existence of
corruption, insufficient political will and the overburdened judiciary within Arab states,
makes such progression difficult. Moreover, the tyrannical political systems holding powers
for decades in some Arab states create irreparable damage to the society and the
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institutions.71

Despite the ratification and implementation of human rights treaties by several Arab states,
the fulfilment of treaty obligations are still seen to be missing. In addition, the accountability
of authorities is being challenged with denied international supervision. For those Arab states
that ratified human rights treaties, only a few of them have ratified the Optional Protocol to
the ICCPR that allows victims to submit individual complaints against human rights
violations by states.72 Another example is the CEDAW, 73 where Arab states have placed
reservations on the crucial provisions, which resulted in the undermining of the treaty and
contradicting its main purpose.74 As for the Torture Convention’s review mechanism, under
its Articles 20-22, Arab states rejected the Committee’s authority for investigating claims of
torture submitted by other states or individuals.75 Most of the Arab states have certain
concerns and fears towards the human rights issues and consider it as a sensitive issue when it
is discussed in the political arena. Most of them failed to provide efficient legislations to
protect human rights and those who did, have still failed to provide effective mechanisms to
implement these legislations. The ambiguity of Arab states’ governments towards protecting
human rights is also, obviously reflected in their hostile opposition towards human rights
NGOs, as there have been cases of total prohibition and undermining of NGOs activities, and
harassment of activists.

Human rights violations and abuses within the Arab states differ in forms, scales, and
records. Some of the acts and violations practiced could result in the responsible officials
being referred to the ICC, thus the reluctance in ratifying the Rome Statute by some Arab
states. These acts include torture and ill-treatment of detainees by security officials, which
has amounted to an industrial scale in some cases. Commonly reported torture methods
71
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includes “beatings on the soles of the feet, beatings while suspended by the limbs, prolonged
standing or squatting in stress positions, electric shocks to the genitals and other sensitive
areas, threats against the detainee and their family and, in some cases, rape and other sexual
abuse”.76 Usually torture was used to during interrogations to get information or confessions,
and is often used as a method against activists and governments’ opponents, to deter and
harm them. The main problem in some of these Arab states is that often the perpetrator is
under the state’s policy and is granted immunity or rarely prosecuted, thus impunity prevails.

Despite the on-going armed conflicts in several parts of the region that began after the so
called “Arab-spring”, and even from before in Iraq and Sudan, millions of people have
suffered from human rights violations and violence. The political tensions in the Arab region
have led to internal armed conflicts in some states, which could have been avoided if these
states had established the rule of law, democracy and reliable institutions. The lack of
legislations that protect human rights and the lack of an independent judicial body that
applies justice, were among the reasons that fueled the conflicts. The weak parliaments
among many Arab states and their missing scrutiny, functions towards the abuse of some
government’s officials, furthermore the non-commitment towards international law
obligations, all led to deterioration of the situation in the Arab region. The heads of state or
military leaders, in Syria, Iraq, Libya and Yemen, who were behind the international crimes
committed by their forces during the armed conflicts, and other leaders who are accountable
for human rights violations in other Arab states, still benefit from the failure or incapability of
domestic justice systems in the region. These leaders hold the view that the ICC will
jeopardise their political positions, thus the ICC’s role in ending impunity is required.

5.6.1 Discrimination and Persecution

Another major problem in the region is the discrimination and treatment of Arab women,
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who suffer from inequality and are vulnerable to discrimination both in law and in practice.77
Women face discrimination and restrictions in most fields: lack of education; illiteracy,
polygamy, divorce, child marriage or forced marriage. Such acts are considered systematic
discrimination, in both laws and social customs. Policies such as these may be blamed on
various interpretations of the Sharia and on adopting the strict interpretation of Sharia, which
may result in women being considered to have a subordinate status amongst citizens in some
of the Arab states.78 For example, women do not enjoy the same rights as men and there are
also gender-based restrictions in some labour and personal status laws. In addition, several
Arab states have failed to provide the required measures to protect women against sexual
violence and domestic abuse. Issues like early and forced marriages still exist in some Arab
states without appropriate protection from the state, and female genital mutilation is still
practiced in some areas. Finally, imposing some restrictions on women only, like the driving
ban or dress code in Saudi Arabia, are considered by several activists to be acts against the
rights of women.

The Rome Statute includes gender crimes as both war crimes and as crimes against humanity.
Under war crimes, the language makes it clear that the enumerated crimes are crimes of the
gravest nature. The inclusion of ‘or any other form of sexual violence also constituting a
grave breach of the Geneva Conventions’,79 indicates that the enumerated crimes (rape,
sexual slavery, etc.) are themselves grave breaches of the Geneva Conventions. It also
indicates that acts of sexual violence can be charged as sexual violence crimes or as the other
grave breaches of international law listed in Article 8(2)(a) such as murder, torture,
mutilation, enslavement, etc. The characterisation of sexual violence crimes is therefore
important to the ICC’s capacity to indict sexual violence crimes in multiple ways. The Rome
Statute is the first international treaty specifically listing the crime of forced pregnancy, and
codifying for the first time the crime of sexual slavery.

Some Arab states during the Rome Conference were against inserting the term “gender” in
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the Statute’s provisions,80 as in their views, it could include the sexual orientation. But such
opposition has also been towards other provisions in the Statute that aimed to promote
women’s rights. Their arguments and concerns regarding gender issues were considered a
great threat, by several participants in the Conference, against the insertion of some gender
crimes and non-discrimination provisions in the Statute.81

Gender-based persecution, such as the sexual apartheid regime in some states, involves the
intentional and severe deprivation of fundamental rights by reason of the victim’s gender.82
Previously, the crime of persecution contained only political, racial or religious grounds, but
not gender. 83 This suggested that gender-based persecution was less important or less
prevalent than persecution on the other enumerated grounds. The inclusion of the ground of
gender in the Rome Statute was an important step to ensuring that gender-based persecution
would receive greater attention. This certainly had a direct impact on the Arab states’
positions towards the Statute, and adds to the list of factors that makes Arab states reluctant
to ratify.

The question of ‘minorities’, which has been one of the key issues to human rights organs
including the UN High Commissioner for Human Rights,84 is a concern to several Arab
states. Persecution of minorities, mostly relating to the freedom of religion, ethnicity, political
affiliation, gender, and culture, is considered a crime against humanity and has always been
on the agenda of several NGOs.85 For example, authorities in Saudi Arabia have placed a
restrictive policy on Shi’a opponents from the eastern province, which includes imprisonment
for their activists, unfair trials and death penalties.86 In Kuwait, many Bidun residents suffer
from the withdrawal of their citizenship, while in Bahrain, the Shi’a majority considers
themselves discriminated against, denied an equal voice in governance, and many of their
80
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leaders are imprisoned by the ruling Sunni minority.87 Religious and ethnic divisiveness and
sectarianism were also witnessed in the Arab region by non-state armed groups. This is most
brutally reflected in the conflicts in Iraq and Syria, where many people have been and are still
being arrested, abducted, ethnically cleansed from their homes, or killed on account of their
place of origin or their religion. It was evident, too, in Libya, where killings on ethnic or
tribal grounds were common and on the rise.88

There are major human rights violations and abuses within the Arab states, varying from one
state to another, but some have already implemented reforms and enhanced their records,
while others still have a severe situation of widespread violations. Joining the ICC and
ratifying the Statute could assist in improving such conditions, by introducing domestic
legislations to end abuses and impunity.

5.7 Alternatives to the Ratification of the Rome Statute

Several Arab states have faced serious human rights violations in the past, but despite state
knowledge of these violations, few people have been prosecuted for the considerable crimes
that have been committed in the region. This culture of impunity is undoubtedly one reason
for the recurrence of such human rights violations, notably those committed during the socalled “Arab spring”. The existence of immunity from prosecution, in most of the Arab
states’ legislations has lead to perpetrators of crimes not being tried. The fight against
impunity for the most serious crimes is an important way of preventing further violations.
The Arab states’ concerns and obstacles towards the Rome Statute might indicate that most of
these states will not ratify the Statute anytime soon. Five alternatives remain available in
these circumstances: declarations of acceptance, UN Security Council referrals, creation of
ad hoc tribunals, adoption of national accountability measures, and universal jurisdiction.
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5.7.1 Declarations of Acceptance

Arab states that have yet to ratify can declare acceptance of the Statute, and so submit
themselves to the jurisdiction of the ICC.89 By lodging a declaration with the ICC Registrar,
the concerned Arab state, which is not party to the Statute, accepts the Court’s jurisdiction on
an ad hoc basis. These declarations relate only to the scope of the Court’s jurisdiction and do
not trigger an investigation. The authorisation of the Pre-Trial Chamber to the Prosecutor is
required to open an investigation, after he pursued preliminary examinations. The declaration
of acceptance, as an alternative, is an efficient approach for Arab states that have the political
will to accept the ICC jurisdiction over alleged crimes in a particular situation without being
fully adhered to the Statute in other situations. Upon lodging the declaration, the state will
recognise the jurisdiction of the Court within the mentioned territory and since the specified
date, and accordingly with respect to the crimes referred to in Article 5 of the Statute of the
relevant situation.

The Palestinian National Authorities submitted such a declaration in January 2009, in which
it accepted the jurisdiction of the ICC in Palestinian territory. However, the OTP concluded
that it did not have the competence to determine whether Palestine was a state, so declined to
pursue the Palestinian declaration any further.90 A second declaration was submitted by
Palestine in 2015, which was accepted by the ICC. Finally, a controversial declaration
submitted in relation to Egypt was also sent to the ICC. These declarations are discussed in
more detail in chapter seven.

5.7.2 UN Security Council Referrals

The Security Council referred two Arab states, Libya and Sudan, to the ICC. It was
considered as alternative due to the severe nature of the conflicts and the number of victims.
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The SC referral mechanism, which was discussed earlier, could be considered as “against the
state’s will” alternative to the Statute’s ratification. The self-referral or the declaration of
acceptance usually involves the state’s own will to get the ICC involved in the case by
transferring its primary jurisdiction to the Court. The SC referrals will probably be challenged
and opposed by the concerned state, and in some occasions the state will not accept it its
legitimacy, like Sudan’s position towards Darfur situation.91 Despite the domestic attempts
by Sudan to investigate and prosecute the crimes in national courts, it was seen by many as
sham trials. In addition, Sudan lacks the required legislations and judicial competence to try
these crimes.

A similar situation occurred in Libya, who were opposed to the ICC and refused to ratify the
Statute. After the uprising in 2011, the Security Council used its trigger mechanism for the
second time and referred the situation to the Court. The two SC referrals could have
significance on other Arab states’ leaders as it indicates that they will or could still be
indicted for serious crimes, even if they do not ratify the Statute. A similar situation occurred
in Libya, who opposed the ICC and refused to ratify that Statute. After the uprising in 2011,
the Security Council used its trigger mechanism for the second time and referred the situation
to the Court. Thus, Arab states should consider the two SC referrals as a reason to comply
with international law requirements and consider the ratification of the Statute.

Despite being an effective alternative mechanism, the SC referrals have shown its weakness
with regards to the situation in Syria. The conflicts in Syria have resulted in war crimes and
crimes against humanity, according to the International Commission of Inquiry on Syria.92
China and Russia predictably vetoed a French UN Security Council proposal to refer Syria to
the ICC.93 Without Syria’s ratification of the Rome Statute, the Security Council is the only
body that can refer the situation to the ICC. Although this window has effectively closed,
other options exist to hold the perpetrators accountable for the mass crimes and the gross
human rights violations that have occurred in Syria over the past periods.
91
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5.7.3 Ad Hoc and Hybrid Tribunals

The ad hoc tribunals have existed since the beginning of the modern international system,
with the aim of settling disputes between states and sometimes other international actors. Ad
hoc tribunals dealing with criminal cases against individuals have been created to deal with
the core international crimes, and to investigate, prosecute and try individuals accused of
serious violations of international humanitarian law and international human rights law.94
Their structure and applicable law consist of both international and national elements. The
development of these legal mechanisms remains a significant aspect of some post-conflict
scenarios.95 Considering the facts of the region’s lack of membership to the ICC and that the
region has recently faced conflicts, these types of tribunals could be a solution to such issues.
They could work towards peace and reconciliation for a state and to meet justice demands for
victims of mass violations of human rights. They will also help to deter the commission of
further crimes, deliver justice for the community and establish the truth of what happened in
the past as part of a future process of peaceful co-existence. Although the creation of the ICC
was intended to complement such ad hoc tribunals, the lack of participation of the Arab states
in the Court could make the ad hoc international or hybrid tribunals the only solution.

5.7.3.1 Lebanon

In response to the 14 February 2005 attack that killed 23 people, including the former Prime
Minister of Lebanon, Rafiq Al-Hariri, the Lebanese government requested on 13 December
2005 that the UN create a tribunal of international character. The UN Security Council
acknowledged the request on 15 December 2005 in Resolution 1644.96 The UN and the
Lebanese government signed an agreement for the establishment of the Special Tribunal for
Lebanon (STL) on 23 January 2007, and the agreement was handed to the Lebanese
parliament to ratify. But the speaker of the parliament, for political reasons, refused to
94
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convene parliament to vote on its ratification. A petition signed by a majority of the Lebanese
MPs was sent to the UN Secretary General requesting that the Security Council form the
tribunal. The Security Council created the STL, which has issued landmark decisions on the
conformity of in absentia proceedings with international human rights law and on the
customary international law definition of terrorism.97 The STL represents an evolution in the
development of international justice with a number of features that do not exist in other
international tribunals or courts. It is the first international tribunal to try crimes under
national law, prosecuting crimes relating to terrorism and offences against life and personal
integrity, illicit associations, and failure to report crimes and offences under the Lebanese
criminal code. The STL is also the first tribunal of its kind to deal with terrorism as a distinct
crime that the United Nations Security Council has described as a “threat to international
peace and security”.98

5.7.3.2 Iraq

The Iraqi High Criminal Court was established to bring justice to Iraqi nationals and to
prosecute those accused of atrocities and other crimes committed during the thirty-five-year
period of Ba’athist power. The Iraqi Governing Council originally set up the court in late
December 2003.99 At this time, Iraq was still occupied by the United States and its allies. The
Coalition Provisional Authority had to delegate special authority to the Iraqi Council for this
purpose. A number of key international elements have been built into the court’s structure
and practice. For example, the Iraqi court statute makes provisions for international advisers
and there is an option for international judges to be appointed to the court’s judiciary. The
definitions of most of the crimes that the court has power to try are based on settled
international definitions and the judges may rely on international case law to assist them in
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reaching their decisions.100

On 17 July 1998, under Saddam Hussein’s regime, Iraq was one of the seven states that voted
against the Rome Statute. Following the change of regime in 2003 and the consequent phases
of occupation and transition, on 15 February 2005, the Council of Ministers of Iraq’s Interim
Government led by Prime Minister Iyad Allawi issued Order Number 20, announcing Iraq’s
decision to accede to the Rome Statute.101 The relevant press release stated that Iraq’s
accession would become effective from the date it was published in the Official Gazette and
noted that the Council of Ministers had decided to join the Court because the provisions of
the Rome Statute embody the highest values shared by all humanity and also because most of
its provisions can be found in existing international treaties. However, on 1 March 2005,
Iraq’s Interim Government withdrew its accession to the Rome Statute and cancelled its
earlier decision to join the ICC.102 There have been no reports on decisions about the ICC by
subsequent Iraqi administrations. The ICC was unable to try Saddam Hussein and other
Ba’athist leaders because Iraq is not a party to its Statute and, although non-parties may by
special declaration accept the Court’s jurisdiction, the Court cannot try crimes committed
before 1 July 2002, the date on which the Statute entered into force. Thus virtually all of the
atrocities committed during the period of Saddam Hussein’s rule lie beyond the reach of the
ICC.

5.7.3.3 Syria

Syria has not signed up to the Rome Statute, and the Syrian government is not about to accept
the ICC jurisdiction. If the current regime of Bashar Al-Assad falls, the next government may
ask the ICC to investigate and prosecute alleged crimes, but given that all sides to the current
conflict seem to be committing mass atrocities, it does call into question whether there would
be a genuine desire to get the ICC involved. The Security Council is unlikely to refer the
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matter to the ICC Prosecutor, when it cannot even agree on the need to intervene for
humanitarian reasons.103

As an alternative and to apply justice, on 27 August 2013, several chief prosecutors of the
various international criminal tribunals, convened at the Chautauqua Institution and called for
some form of accountability for the atrocities and crimes committed in Syria.104 The initiative
by a so-called Blue Ribbon Panel of Experts drafted a statute for a tribunal, called the
‘Chautauqua Blueprint’.105 This ‘Statute for a Syrian Extraordinary Tribunal to Prosecute
Atrocity Crimes’ has been prepared by a group of international experts as a starting point to
an accountability mechanism that is fair and effective in the particular circumstances in Syria.
106

There was strong reaction that this Tribunal should be mainly domestic, but with

international elements. The participants identified characteristics of the Syrian domestic
criminal justice system that could be integrated into the structure and procedure of an
extraordinary tribunal to ensure that such a justice mechanism is uniquely tailored to the
situation in Syria. The purpose of a Syrian Extraordinary Tribunal would be to prosecute
those most responsible for atrocity crimes committed in Syria by all sides of the conflict
when the political situation permits, presumably following a change in government. It would
be complementary to Syria’s ordinary criminal and military courts, which would prosecute
lower level perpetrators, whereas the international tribunal, assuming its establishment,
would prosecute the highest-level of perpetrators.107 If the tribunal was to be set up outside
Syria, there would be more challenges when considering costs, security issues, and witness
protection measures.
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5.7.4 Universal Jurisdiction

The armed conflicts and mass human rights violations in the region will often remain outside
the ICC’s jurisdiction as long as the absence of Arab states from the Rome Statute continues.
This can lead to a stagnation of justice and impunity, as international measures are excluded
and territorial states remain inactive. If the other criminal justice mechanisms to prosecute
individuals who are criminally responsible for conduct prohibited by the Rome Statute are
not available, this can lead to justice being sought elsewhere, through universal jurisdiction.

Universal jurisdiction is a principle of international law, which permits states to exercise
criminal jurisdiction over individuals who have committed crimes outside the physical
boundaries of the prosecuting state, regardless of the nationality of either the criminal or
victim. The application of universal jurisdiction is reserved for mass international crimes,
which the international community views as so abhorrent to civilisation that all states are
legally obliged to prosecute alleged perpetrators when the concerned state fails to do so.108
Several states have used the universal jurisdiction principle to oversee the prosecution of
individuals for the commission of international crimes.109 Since the principle of universal
jurisdiction applies to international crimes occurring in the Arab region, it would be
applicable to exercise universal jurisdiction by third party states, including other
neighbouring Arab states, which may provide an alternative route to justice.

5.7.5 Reconciliation and National Accountability Measures

In recent years, there has been increasing demand and calls for the need for post-conflict
reconciliation as a measure for the prevention of further conflict. Establishing an
investigatory commission, also known as truth commission of inquiry, is a pursued method
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for accountability in several states that have witnessed widespread serious human rights
violations.110 Societies that have experienced conflicts or civil wars are likely to face a
vicious circle of repeated conflicts if matters are not resolved peacefully, whereas states that
resolve conflicts peacefully are inclined to continue living in peace. Some scholars argue that
war and human rights abuses become a self-perpetuating process if anger and hatred are not
addressed effectively.111 Reconciliation and truth-seeking processes are practical solutions
and sustainable alternatives for some Arab states that are facing conflicts, and have concerns
from extraterritorial or international prosecutions and trials.

The importance of the domestic prosecution of international crimes cannot be
underestimated, but the task of delivering justice for serious crimes domestically is complex,
which could be a challenge for some Arab states due to lack of resources. A domestic
accountability mechanism should be applied as part of a strong and consistent legislative
framework. The lack of such frameworks exposes such mechanisms to political interference.
Judicial officials are sometimes forced to defy powerful political interests that oppose
prosecutions, and in some cases, the judiciary cannot rely on the police or state security
forces to protect investigators, prosecutors, or witnesses.112

5.7.5.1 Tunisian National Dialogue Quartet

In Tunisia, the National Dialogue Quartet was formed in 2013 when the democratisation
process was in danger of collapsing as a result of political assassinations and widespread
social unrest.113 It was comprised of four key organisations in Tunisian civil society, which
represented different sectors and values.114 On this basis, the Quartet exercised its role as a
mediator and driving force to advance peaceful democratic development in Tunisia with great
110
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moral authority. It established an alternative, peaceful political process at a time when
Tunisia was on the brink of civil war. It was thus instrumental in enabling Tunisia, in the
space of a few years, to establish a constitutional system of government guaranteeing
fundamental rights for the entire population, irrespective of gender, political conviction, or
religious belief.

5.7.5.2 Bahrain Independent Commission of Inquiry

After the 2011 incidents that occurred in Bahrain, which witnessed demonstrations and unrest
and caused deaths and casualties, the Bahrain Independent Commission of Inquiry (BICI)
was established on 29 June 2011 in pursuant to Royal Order No. 28.115 The Commission was
tasked with investigating and reporting on the events that took place in Bahrain from
February 2011, and to make the recommendations that it deems appropriate towards the
human rights violations. The Commission was also required to provide a complete narrative
of the events, by describing any acts of violence that occurred, as well as the actors involved
in such acts and to investigating instances of alleged police brutality and violence by
protestors and demonstrators against others. The Commission explored the circumstances and
appropriateness of arrests and detentions, and examined allegations of disappearances and
torture. Although Commissions of Inquiry are often created by external mandates, the BICI
was the product of internal decision-making and benefited from a consultation process with
various bodies, including the United Nations High Commissioner for Human Rights.116

5.8 Conclusion

Political concerns and constitutional obstacles, reflected in the chapter, should not impede the
115

King of Bahrain, Royal Order No.28 of 2011
<http://www.bici.org.bh/wpcontent/uploads/2011/08/RoyalOrder28of2011.pdf> accessed 23 March 2015.
116
Anne Massagee, ‘Building a Future, Exhuming the Past: The Struggle for Accountability in the Wake of
Regional Uprisings’ in Kirsten J. Fisher and Robert Stewart (ed), Transitional Justice and the Arab Spring (1st
edn, Routledge 2015), 44.
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Arab states from ratifying the Rome Statute if there is real interest in applying justice and
ending impunity in the region. Solutions are available and implemented by several states,
whether constitutional amendments or interpretations, but most importantly the political will
to reform. Constitutional obstacles, however complex, have not prevented the ratification in
other states. Alleged contradictions, yet possible, are often so speculative and remote that
states will effectively make consistency with the Statute and proceed to ratify
notwithstanding. For example, the head of state immunity concern in some of the Arab-Gulf
states, like UAE or Qatar, a monarch committing an ICC crime, although possible, is rarely
likely to happen. Likewise, in relation to sovereignty issues, comfort is found in the limited
nature of any intervention into national jurisdiction by the Prosecutor or the Court and in
respect of ne bis in idem, the fact that the ICC might proceed with a second prosecution only
in very exceptional circumstances.

Initially, the Arab states supported the ICC, but several factors discussed in this chapter,
caused them to actively walk away from the Court. The main arguments against joining the
ICC are rooted in its constitutionality, state sovereignty, the role of the UN Security Council
and the politicised trials. But the ICC is considered a court of last resort and will override
domestic courts unless the state is unwilling or unable to prosecute. The Arab states
constitutional and legal concerns are clearly proven. What holds the Arab states back from
ratification is not a legitimate concern over matters of due process. It is the fear of several
Arab states’ leaders and officials of being held accountable for their actions. The Court plays
an important role in international law and it could be considered as the judicial body for
prosecuting gross violations of human rights worldwide. The Arab states have to engage in
international law and ratify the Rome Statute; and drop their alleged claims and the
nationalistic role.

The next chapter examines another major concern and obstacle towards the ratification and
implementation of the Rome Statute, which is the Sharia. As reviewed in earlier chapters,
some concerns raised during the negotiations of the Statute were related to Sharia. The
possibility of contradiction between Sharia and the Statute is based on the fact that most of
the Arab states, enacted constitutions containing provisions that declare the Sharia to be a
source of legislation.
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6 Chapter Six: Islamic Law and the Rome
Statute

6.1 Introduction

In the previous chapter, several factors that impact on most of the Arab states’
position towards the ICC were examined. The legal obstacles and political concerns
affected some of these states’ decisions to ratify. As examined in chapter three, Sharia
has a prominent position in the Arab states’ constitutions and a significant influence
on their legal systems. It is considered the source of legislation in many Arab states,
and it affects their approach towards international treaties, such as the Rome Statute.

This chapter assesses the relationship between Sharia, the Rome Statute and the Arab
states in different aspects. During the Rome Conference some Arab delegations
expressed the view that there could be a conflict between Sharia and the Rome
Statute, a view that will be examined and analysed in this chapter. The common
practice of most of the Arab states is to make reservations to provisions of
international treaties that contradict the principles of Sharia, specifically those related
to human rights. Such approach by Arab states should also be taken into consideration
in the study of their attitude to the Statute. In order to address the challenges placed
before the international community an adequate understanding of Islamic law is
required.
The first section shall identify the mechanisms through which Islamic law is
developed, before going on to analyse it in relation to the international criminal
justice system and human rights. This will emphasise the compatibility between the
Islamic legal system and international criminal law in general. And as a result, it will
argue that there are no major conflicts between Sharia and the Rome Statute, but
rather, that they have common principles and could accommodate each other. On the
other hand, the chapter will also examine supposed conflicts or differences between
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principles of Sharia and the international criminal law as embodied by the Rome
Statute.

In the second section, the influence of Sharia on the negative attitude of most of the
Arab states towards the ICC will be examined based on the existence of human rights
norms and principles in Sharia and its compatibility. Some Arab states consider that
implementation of the Rome Statute in their domestic legislations would conflict with
their constitutions and legal systems which is based on the Sharia, and thus it affects
their decision to ratify or accede the Rome Statute. Finally, the Sharia based concerns
as well as the possible methods to accommodate the Statute within the Arab state’s
legal systems without affecting the presence and status of Sharia will be analysed. It is
absolutely paramount to establish reconciliation between modern international law
and Islamic law so as to create a system more adapted to the contemporary needs of
the world today.

6.2 Sources of Islamic Law

The Islamic law, which is made up of Sharia and Islamic jurisprudence (Fiqh),is
recognisable among the world’s legal systems. 1 It consists of the legal codes,
principles and rules to which all jurists, state clerical leaders and administrators must
appeal when applying the rule of public law.2 The terms Sharia and Fiqh are often
referred to as Islamic law, but they are not technically the same and the traditional
misconception about Islamic law being wholly divine and immutable usually arises

1

Mashood A. Baderin, ‘Understanding Islamic Law In Theory And Practice’ (2009) 9 Legal
Information Management, 186-187. Rene David and John EC Brierley, Major Legal Systems in the
World Today: An Introduction to the Comparative Study of Law (Simon and Schuster, 1978), 421.
2
Abdullahi Ahmed An-Na’im, ‘Islamic Law, International Relations and Human Rights: Challenges
and Response’ (1987) 20 Cornell International Law Journal, 320.
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from the non-distinction between the two terms.3 Sharia means the path to follow
God’s law and refers mainly to the sources and the corpus of the revealed law as
contained in the Quran and Sunna, while Fiqh mainly refers to the methods of Islamic
law and the understanding, interpretation, and application of the Sharia.4 Sharia is
holistic or eclectic in its approach to guiding the individual in most daily matters, and
controls and provides instructions and regulations on all public and private
behaviour. 5 It also prescribes specific rules for prayers, fasting, and many other
religious matters. The Sharia can also be used in larger situations than guiding an
individual’s behaviour. It can be used as a guide for how an individual behaves in
society, how one group interacts with another, how to settle border disputes between
nations,6 and how to settle international disputes, conflicts and wars.7 In addition, it
addresses core issues of the rules of combat,8 protection of civilians, protection of
cultural property, prohibition of aggression, prohibition of murder and torture and
compensation of victims of serious crimes.9

There are five sources of Sharia and the Quran is considered the first primary source.
The second primary source is Hadith (oral traditions attributed to the Prophet) and the
Sunna, (historical narratives typically about the Prophet but also his companions).10 It
3

Mashood A. Baderin, International Human Rights and Islamic Law (Oxford University Press 2003),
33-34.
4
Mohammad Hashim Kamali, Shari’ah Law: An Introduction (Oneworld Publications 2008), 1.
5
Abdullah Saad Alarefi, ‘Overview of Islamic Law’ (2009) 9 International Criminal Law Review 708;
See more Hisham M Ramadan, Understanding Islamic Law: From Classical To Contemporary (1st
edn, Rowman Altamira 2006).
6
See Mohammad Hashim Kamali, Shariʻah Law: An Introduction (Oneworld 2008).
7
Mahmoud Cherif Bassiouni, Sources of Islamic Law and The protection of Human rights, in
Bassiouni, The Islamic Criminal Justice System (Oceana Publications, New York, 1982), 13; see also
Farhad Malekian, The concept of Islamic International Criminal Law: A Comparative Study, (Graham
and Trotman, London 1994), 70.
8
Mohammad Hamidullah, Muslim Conduct of State: Being A Treaties On Siyar, That Is Islamic
Notion Of Public International Law, Consisting Of The Laws Of Peace, War And Neutrality, Together
With Precedents From Orthodox Practice And Preceded By A Historical And General Introduction,
Rev. 4th ed. (Sh. Muhammad Ashraf Kashmiri Bazar, Lahore 1961), 204-207.
9
Mohammad Hashim Kamali, Principles of Islamic Jurisprudence (Islamic Texts Society 2003); see
also Karima Bennoune, ‘As-Salāmū ‛Alaykum? Humanitarian Law in Islamic Jurisprudence’,
Michigan Journal of International Law, Vol. 15, Winter 1994, 605-643, 607.
10
As noted by Abou El Fadl: “While Muslim jurists agreed that the authenticity of the Qur’an, as
God’s revealed word, is beyond any doubt, classical jurists recognized that many of the traditions
attributed to the Prophet were apocryphal. In this context, however, Muslim jurists did not just focus on
whether a particular report was authentic or a fabrication but on the extent or degree of reliability and
the attendant legal consequences. Importantly, Muslim jurists distinguished between the reliability and
normativity of traditions. Even if a tradition proved to be authentic, this did not necessarily mean that it
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is worth noting that Quran is not meant to be a legal document. Rather, it lays the
basic foundation from which legally binding provisions could be derived. Out of
approximately 6,666 verses in the Quran, Muslim jurists give an estimation of only
350-500 verses containing legal elements, and some estimate even much less.11 The
third source is Ijma, or consensus among Muslim jurists on a particular question of
law.12 The fourth source of law is Qiyas, which is an analogical deduction from the
Quran and Hadith.13 The last source is, Ijtihad (independent reasoning). These last
three sources are subsidiary or sometimes even referred to as methods of Islamic law
rather than sources.14

Principles of Islamic jurisprudence otherwise known as Uṣūl al-fiqh (or simply fiqh)
are the study and critical analysis of the origins, sources, and principles upon which
Islamic jurisprudence is based. 15 The notion of exercising one’s intellect in
determining a matter of law is called ijtihad, which is the core of Uṣūl al-fiqh, a legal
approach in ranking the sources of law, their interaction, interpretation, and
application.16 It also includes the decisions of judges and rulings of scholars, which
direct individual Muslims in their everyday life, inclusive of the Qiyas and the Ijma.
This process is called fiqh, which simply means human understanding and knowledge
of reasoning and applying the instructions of Sharia in real or theoretical situations.17
Accordingly, it does not command the same authority as the Sharia and there are
different scholarly methods between the Sunni and Shi’a approaches, or schools of
thought, 18 where there are four Sunni and one Shi’a. 19 The distinction between
is normatively binding, because most jurists differentiated between the Prophet’s sacred and temporal
roles.” Khaled Abou El Fadl, Reasoning with God: Reclaiming Shari ‘ah in the Modern Age (Rowman
& Littlefield, 2014), xxxv-i
11
Mashood A. Baderin, International Human Rights and Islamic Law (Oxford University Press 2003),
36.
12
Ahmed Souaiaia, ‘On The Sources of Islamic Law and Practices’ (2004) 20 Journal of Law and
Religion.
13
ibid.
14
Mashood A. Baderin, International Human Rights and Islamic Law (Oxford University Press 2003),
35-37.
15
Muhammad Jarir, ‘Methods of Teaching Islamic Fiqh’ (2013) 20 Al-Ta’lim, 386.
16
Mohammad Hashim Kamali, Principles of Islamic Jurisprudence (Islamic Texts Society 2003), 469.
17
Mohammad Hashim Kamali, Shariʻah Law: An Introduction (Oneworld 2008), 40.
18
Sunni and Shi’a: They both agree on the fundamentals of Islam and share the same Holy Book (The
Quran), but there are differences mostly derived from their different historical experiences, political
and social developments, as well as ethnic composition. These differences originate from the question
of who would succeed the Prophet Muhammad as leader of the emerging Muslim community after his
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schools of Islamic jurisprudence and jurists represent “different manifestations of the
same divine will” and are considered as “diversity within unity”.20

The Sharia interpretation has discrepancies, similar to other legal systems, amid Arab
and Muslim states that apply it. There is general agreement among Muslims on the
authority of the Quran, as it is the word of God, but there is disagreement between
Sunni and Shi’a, on which Sunna aspects to follow in the presence of different ancient
scholars’ perspectives.21 Sunni Muslims tend to follow all of it, while Shi’a Muslims
do not follow that portion written by Umar, the second Sunni Caliph.22 Arguments
among some Muslim scholars that the presence of fiqh improperly mergers revealed
and unrevealed truth and that the Quran and Sunna shall be held separate as basics
from the fiqh, which is a constantly evolving body of the law.23 Thus, the term fiqh
refers mainly to the corpus juris that is developed by the madhahibs (legal schools),24
individual jurists and judges by recourse to ijtihad and issuing of legal fatwas
(verdicts). 25 The practical legal rules (al-ahkam al-amaliyyah) developed by the
ulema (the learned ones) derive from the process of narrowing down the Sharia to
definitive ordinances from the Quran which are expounded in positive legal terms,
known as the nusus (clear injunctions). 26 A divergence of opinion on numerous
doctrinal writings on different subject matters arose due to the origins of the
madhahibs, stemming back and evolving over fourteen centuries. As a result, the
death; See more Christopher M. Blanchard, Islam: Sunnis and Shiites, February 2005, Library of
Congress Washington DC Congressional Research Service < http://www.dtic.mil/cgibin/GetTRDoc?Location=U2&doc=GetTRDoc.pdf&AD=ADA476265> accessed 12 July 2015.
19
Mohamed Elewa Badar, ‘Islamic Law (Shari’a) and the Jurisdiction of the International Criminal
Court’ (2011) 24 Leiden Journal of International Law, 416.
20
Mohammad Hashim Kamali, Principles of Islamic Jurisprudence (Islamic Texts Society 2003) 169.
21
Zafar Iqbal and Mervyn Lewis, An Islamic Perspective On Governance (1st edn, Edward Elgar
2009), 28.
22
Michael J. Kelly, ‘Islam & International Criminal Law: A Brief (In) Compatibility Study’ (2010) iii
Pace International Law Review Online Companion, 14.
23
Ali Khan, ‘The Reopening of the Islamic Code: The Second Era of Ijtihad’ (2011) 1 University of St.
Thomas Law Journal 17.
24
For a detailed discussion of the Madhhabs see: Mahmoud Cherif Bassiouni, The Shari’a and Islamic
Criminal Justice in Time of War and Peace, (New York: Cambridge University Press, 2014), 45-48;
Mohamed Hashim Kamali, Shariah Law: An Introduction, (Oneworld Publications, 2008), 68-99;
Christopher Gregory Weeramantry, Islamic Jurisprudence: An International Perspective, (Palgrave
Macmillan, 1988), 46-56.
25
Mohamed Hashim Kamali, Shariah Law: An Introduction, (Oneworld Publications, 2008), 3; See
also Muhammad Salam Madkur, Al-Madkhal al-Fiqh al-Islami, (Cairo: Dar al-Qawmiyyah li al-Daba
ah wa al-Nashr, 1384/1964), 17.
26
ibid, 17.

205

diverging interpretations produced in the diverse cultures of the world of Islam
rendered it impossible to establish an authoritative codex embodying all the views of
the madhahibs. 27 This in turn has hindered uniformity within Islam, preventing
certainty as to the application of the legal rules which underpin the Islamic tradition.28
The corpus juris of fiqh is dually divided into ibadat (devotional matters), which is
predominantly concerned with the five pillars of the Islamic faith, and mu’amalat
(civil transaction), which concerns the regulating laws of human relations.29 The latter
are generally studied under the following headings: exchange of values (including
contracts), matrimonial law, equity and trusts, civil litigation, the rules pertaining to
dispute settlements, and administration of interests, all subsumed under what is
known in the secular Western model as civil law.30 Crimes and penalties (al-uqubat)
are studied separately, as they are rules pertaining to state and government (al-ahkam
al-sultaniyyah), finding its equivalence in the Western model as constitutional and
administrative law.31 The body of law which regulates international relations, war and
peace is known as ilm al-siyar.32
Hence, Islamic law is fundamentally rooted in the Sharia, comprised of its primary
sources (adilla qat’ya), implying the Quran and Sunna as the law creating processes
on the one hand, and the secondary sources (adilla ijtihadya), implying arguments
obtained by ijtihad as law determining agencies.33 Whilst the basic objectives of the
Sharia are absolute and immutable, their means attaining them are subject to the
needs of time and circumstance, the result of which allows for the adaption of law in
line with the changing needs of society. As such, matters concerning the ibadat
(devotional matters) comprise the fundamental tenets of the faith and remain
27

Mahmoud Cherif Bassiouni, The Shari’a and Islamic Criminal Justice in Time of War and Peace,
(New York: Cambridge University Press, 2014), 52. See also Abdal Hakim Murad, Understanding The
Four Madhhabs: The Facts About Ijtihad and Taqlid (1st edn, Islamic Publications International 1998).
28
ibid, 48-52; see also Lesley Hazleton, After the Prophet: The Epic Story of the Shia-Sunni Split,
(New York, USA: Random House Books, 2010); Muḥammad Zakariyyā, The Differences of the Imams
(1st edn, White Thread Press 2004).
29
Christopher Gregory Weeramantry, Islamic Jurisprudence: An International Perspective, (Palgrave
Macmillan, 1988), 30-31.
30
Mohamed Hashim Kamali, Shariah Law: An Introduction, (Oneworld Publications, 2008), 42.
31
ibid.
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ibid.
33
Mohammad Talaat Al Ghunaimi, The Muslim Conception of International Law and the Western
Approach, (The Hague, Netherlands: Martinus Nijhoff, 1968), 108.
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permanent. Whereas the Sharia becomes flexible regarding the larger part of the
mu’amalat (civil transaction), in matters such as criminal and civil law, governmental
policy, fiscal policy, taxation and international affairs.34

6.2.1 Islamic Criminal Law

Sharia, like other legal systems, contains “sources” (al-masadir) and “guiding
principles” (al-usul), which mandate the types of “evidence” (al-adilla). Moreover,
Sharia includes and uses equally “legal maxims” (alqawa’id) and employs some
fundamental “objectives” (al-maqasid) to underpin the structure of its legal theory.35
Despite the divergence of opinion on the bearing of Sharia, its religious intonations
persist no matter what interpretation it is given. The criminal aspects of Sharia contain
these intonations, similarly in the origins of Western criminal law, which contained
these religious intonations before being discarded and replaced with the current
secular approach.36

Criminal offences in Sharia are divided into three complex categories, which combine
the gravity of the penalty prescribed, the used methods of punishment, and the type of
interest affected by the punishable act.37 The first category is hudud crimes, which are
punishable by fixed penalties as required in Quran and Sunna.38 The second category
is qisas and diyya crimes; qisas being the punishment for murder or injury, which
inflicts on the offender the exact injury he inflicted on the victim; while diyya is the
victim’s right to compensation, or the victim’s next of kin in the case of murder.39 The
34

Mohamed Hashim Kamali, Shariah Law: An Introduction, (Oneworld Publications, 2008), 49-50;
See also M. Haris Z Deen, Shari’ah: A Case for Legal Pluralism (1st edn, AuthorHouse 2015).
35
See Ṭāhā Jābir Fayyāḍ ʻAlwānī and A. S Al-Shaikh-Ali, Source Methodology in Islamic
Jurisprudence (International Institute of Islamic Thought 1994); Gavin N Picken, Islamic Law
(Routledge 2011); Mohamed Elewa Badar, ‘Islamic Criminal Justice in the 21st Century’ (2009) 9
International Criminal Law Review 591-593.
36
Harold J Berman, Law and revolution: The Formation of the Western Legal Tradition (Harvard
University Press 1983).
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See Mahmoud Cherif Bassiouni, The Islamic Criminal Justice System (Oceana Publications 1982).
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Aly Aly Mansour, ‘Hudud Crimes’ in M. Cherif Bassiouni (ed), The Islamic Criminal Justice System
(1st edn, Oceana Publications 1982), 195.
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qisas and diyya crimes fall into two types, homicide and battery,40 and accordingly
they are treated in Sharia as private and not public offences.41 The last category is
ta’azir crimes, which are punished with penalties prescribed by the ruler or judge, as
they are not specified in the Quran or Sunna, and they are usually acts that infringe
the community or private interests of public order.42

International criminal law and Islamic criminal law share many overlapping functions
which are suitable for the prevention and prohibition of core international crimes,
including prohibition against torture and war crimes. What could be referred to as
Islamic international criminal law, 43 or the Islamic concept of international crimes
has many provisions dealing in various ways with the Rome Statute crimes, namely
genocide, crimes against humanity, war crimes and aggression. These will be
examined in details in section 6.3 together with a detailed comparative study as
shown in table 1.1 in section 6.5 below.

6.3 Sharia and International Crimes

The compatibility of Sharia with crimes under the subject matter jurisdiction of the
ICC was one of the main concerns of Arab states delegations during the negotiations
phase,44 as most of the Arab states’ constitutions consider Sharia as the main source
of their legislations, as discussed in the chapter three. The following parts will
compare and analyse some of the common features found in both Sharia and
international criminal law in relation to core international crimes. Furthermore, the
table 1.1 below compares the Rome Statute to Islamic law.
40

Mahmoud Cherif Bassiouni, ‘Quesas Crimes’ in M. Cherif Bassiouni (ed), The Islamic Criminal
Justice System (1st edn, Oceana Publications 1982), 203.
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See Wael B Hallaq, Crime and Punishment in Islamic Law (Cambridge University Press 2005).
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G. Benmelha, ‘Ta’azir Crimes’ in M. Cherif Bassiouni (ed), The Islamic Criminal Justice System
(1st edn, Oceana Publications 1982), 213.
43
Farhad Malekian, The Concept of Islamic International Criminal Law: A Comparative Study
(Graham & Trotman/M. Nijhoff 1994), 3.
44
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6.3.1 Genocide

Genocide is the denial of the existence of a particular ethnic, national, racial or
religious group and thus, is prohibited.45 The Quran and the concept of Islamic
international criminal law puts an extra emphasis on peace and that peace should be
the ultimate objective of the Muslim state,46 which proves further that the mass killing
of people in it-self would be a serious crime under Islamic law.47 The crime entails
any plans and practice created with the intent to try and destroy a group and or nation
in any way or form. Thus, the concept of genocide is prohibited within the provisions
of Sharia and Islamic jurisprudence, which implies strict prohibition of acts that are
conducted in order to kill, in whole or in part, the population of a nation or city.48
According to Sharia, the systematic annihilation or physical extermination of a part or
whole of a group of people or the infliction of destructive conditions of life, would
fall under the most sinful acts that the Sharia condemns.49 The evidence of this being
a crime under Islamic law is in the rules that prohibit the killing of members of groups
whether committed in whole, in part or against only one member of that group. It is
the intention of killing, causing serious bodily harm, destroying or imposing forcible
measures upon the members of that group which amounts to a crime under Islamic
criminal law. This is due to the fact that bloodshed is forbidden in the Islamic law
and it is an act which is not forgiven unless the appropriate punishment has been

45

Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948, United
Nations, Treaty Series, vol. 78, p. 277.
46
See Mohammad Hamidullah, Muslim Conduct of State: Being a Treaties on Siyar, that is Islamic
Notion of Public International Law, Consisting of the Laws of Peace, War and Neutrality, Together
with Precedents from Orthodox Practice and Preceded by a Historical and General Introduction, Rev.
4th ed. (Sh. Muhammad Ashraf Kashmiri Bazar, Lahore 1961), 311-312; see also Quran Verse: 8:61.
47
Quran Verse 4:105 mentioned earlier “Shed not blood of your people, nor expel your people from
their homes and cities, then you made a firm promise, and you yourselves are witness.”; see also Jaques
Waardenburg, Islam: Historical, Social and Political Perspectives (Walter De Gruyter GmbH and Co,
Germany 2002), 321; Marko Milanovic ‘State Responsibility for Genocide’, (2006), Vol.17, No.3, The
European Journal of International Law, 555 & 563.
48
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(2009) 9 International Criminal Law Review 595-621, 599.
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Justice’ (2008) 8 International Criminal Law Review 477-507, 482.
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carried out.50

Furthermore, the principle of equality is a priority in Islam and thus, any
discrimination or killing of one group for any reason or even due to its ethnic identity
or colour is forbidden as seen in this verse: “O mankind, indeed We have created you
from male and female and made you peoples and tribes that you may know one
another. Indeed, the most noble of you in the sight of Allah is the most righteous of
you. Indeed, Allah is Knowing and Acquainted.”51 The Prophet further pointed out
“O, men, verily your God is one, and your father is one. No Arab is superior to a nonArab except in righteousness, nor black to red or red to black except in
righteousness.” Then he [the Prophet] said: “Did I convey?” and they said: ‘Yes.’ He
said: “Hence, he who is attendant ought to convey to who is absent.” 52 Any
discrimination is thus, forbidden against any Muslim or non-Muslim alike regardless
of their colour or race, hence the prohibition of the act of genocide under Islamic
criminal law.53 Moreover, mass killing and destruction is regarded and provided for
within Islamic criminal law as acts which are against the whole theory of the Islamic
legislation within the Quran; regarded also as a crime on the community of nations,
which are considered as an integral part of one nation by Islamic law.54

The crime of genocide is provided within the realm of the crimes of Qisas under
Islamic law, which is the second category of crimes within the Islamic law attracting
some of the harshest punishments.55 Crimes under this category include murder and

50

See Farhad Malekian, The concept of Islamic International Criminal Law: A Comparative Study,
(Graham and Trotman, London 1994), 91-92.
51
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Milanovic ‘State Responsibility for Genocide’, (2006), Vol.17, No.3, The European Journal of
International Law, 555 & 563.
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54
Farhad Malekian, The concept of Islamic International Criminal Law: A Comparative Study,
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55
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thus, genocide falls under these categories consisting of firstly, murder and secondly
the intention to kill, even if the act did not result in the death of a victim. 56
Furthermore, human rights in Islam, particularly under the rules of warfare prohibit
murder, killing and intentional injury, regardless of the excuse and are punishable
crimes.57
Sharia also presents a stronger and broader concept of genocide than the one found in
international criminal law. For example, it not only clearly prohibits, by all means,
physical attacks on religious, racial and ethnical groups, but also adds any form of
psychological humiliation of a group or nation to the definition of genocide. Even
total destruction of a food source with the purpose of causing serious starvation in
members of a group may be considered as genocide.58 In other words, genocide may
also be committed against the natural environment.59 Thus, compared to international
criminal law, Sharia takes a slightly different perspective on genocide. The Quran
verse reads: “Shed not blood of your people, nor expel your people from their homes
and cities, then you made a firm promise, and you yourselves are witness.”60

6.3.2 Crimes against Humanity

The theory of Sharia is essentially, the protection of human beings and any act that
may go against an individual’s rights is forbidden.61 Such rights include the right to
life, the right not to be, humiliated, tortured, raped, sexually degraded, exploited,
forced to evacuate one’s own property, the right not to be discriminated against by
56
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various political or civil methods, and the right not to be persecuted based on
religious, racial, or cultural attitudes. Thus, the Quran provides “God commands
justice, the doing of good...,”62 and also provides that “O ye who believe! Stand out
firmly for God, as witnesses to fair dealing, and let not the hatred of others to you
make you swerve to wrong and depart from justice. Be just: that is next to piety: and
fear God... for God is well-acquainted with all that ye do”. The Hadith following this
verse provides; “O my subjects! I forbade injustice to myself, and forbade it among
yourselves. Do not do others injustice.”63 The conducts violating the fundamental
rights of an individual may fall under crimes against humanity.64 Moreover, the
crimes “extermination”, “enslavement”,65 “torture”, “persecution” and “trafficking”
are defined in the Sharia and are considered crimes against humanity.66

The definition of crimes against humanity in Sharia is also broader than the one found
in international criminal law. According to Sharia, an act recognised as a crime
against humanity does not necessarily need to be widespread or systematic because
Islamic law places its emphasis on human value, not on whether an attack is
widespread or systematic. 67 Another difference is that, the term ‘any civilian
population’ formulated in Article 7 of the Statute applies to all categories: both
Muslim and non-Muslim. This clarification was not necessarily meant to distinguish
62
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between Muslims and non-Muslims but rather to protect a minority group from social
prejudice, including any serious attack on their rights.68

6.3.3 War Crimes

Islamic Law is one of the earliest legal systems to codify rules for the conduct of war,
national or international,69 leading to a body of rules similar to that referred to on an
international level as ‘Humanitarian Law’.70 It includes more prohibited conducts and
more strict rules of warfare than those found in international law.71 Therefore, Islamic
law does not contradict the definition of war crimes, but it includes all the grave
breaches and prohibited acts.72 The rules of conduct of Muslims during war time is
strictly regulated by the Quran, the words of the Prophet and the commands of Abu
Bakr As-Siddiq (632-634), the first Caliph of Islam, and some rulings from other
Muslim commanders as seen in different Hadiths.73 Although Islam always calls for
peace and to refrain from war, but when necessary there are conditions to follow.
Those conditions place certain limitations on the conduct of relations before, during
and after the conflict. One important rule to follow when fighting is to fight in the
way of Allah, as provided by Surat Al-Nisa (4:74) “So let those fight in the cause of
Allah who sell the life of this world for the Hereafter. And he who fights in the cause
of Allah and is killed or achieves victory - We will bestow upon him a great
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reward.”74 This verse limits Muslims during hostilities to take care and not exceed
the limit when fighting as evident in the term ‘fight in the way of Allah’. Thus, when
fighting in the way of Allah they must have mercy and not fight when it is not needed
in self-defence keeping to the principle of proportionality.75 Thus, the Islamic law of
war strikes a balance between military necessity and respect for human life in a
manner which gives higher priority to saving lives of non-combatants than do modern
international laws.76
Accordingly, there are three fundamental legal rules based on some fundamental
requirements ascertained through the Quran, Sunnah and interpretation are; necessity,
humanity and chivalry which are the basis of the following rules;
•
•

•
•

A non-combatant, who is not taking part in warfare, whether by action, opinion,
planning or supplies, must not be attacked.
The destruction of property is prohibited, except when it is a military necessity to do
so, for example for the army to penetrate barricades, or when that property makes a
direct contribution to war, such as castles and fortresses.
Principles of humanity and virtue should be respected during and after war.
It is permitted to guarantee public or private safety on the battlefield, and to prevent
as far as possible the continuation of warfare.77

Thus, if these rules are broken then it is regarded as a war crime.78 This includes
killing for no reason, or killing non-combatants, committing acts of genocide,
continuation of killing when the enemy is defeated, breaking peace treaties, using
74
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poisonous weapons, forcing prisoners to fight against their own forces, killing those
impartial to the result of war, killing refugees, burning prisoners or property,
amputation of body parts, killing women, pregnant women, children, mothers and all
those incapable of fighting (e.g. those with disabilities), sexual abuse of any sort
including rape.79 Also, the killing of a national of an enemy state who is already
resident under the jurisdiction of another, killing of neutrals including physicians and
journalists, mistreatment of prisoners, torture, excess and wickedness, degrading
treatment of the sick, wounded and prisoners of war, humiliation of men, treachery
and perfidy, killing civilian populations and destroying their property/establishments,
forcing anyone to fight, killing peasants, unnecessary destruction of property,
agriculture, forests, and mutilation of beasts, slaughtering of beasts if not necessary
for food and burning animals.
As for the protection of non-combatants, the Quran and Hadiths prevent the attack of
specific categories of enemy non-combatants including; women and children, the
aged, the blind, the sick the incapacitated, the insane, and the clergy. 80 It is
maintained that if children and woman stand guard over the enemy’s army or
strongholds, or they warn the enemy or throws stones at the Muslim army, they still
cannot be targeted.81 The Hadith provides; “move forward in the name of God, by
God, and on the religion of God’s Prophet. Do not kill an elderly, or a child, or a
woman, do not misappropriate booty, gather your spoils, do good for God loves good
doers.” 82 Thus, it is unanimously believed that women and children should be
protected at wartime and should not be targeted.83 Jurists outlined that those under the
79
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age of fifteen are protected and immune,84 from being attacked and from taking part
in war.85 This is also the age limit provided for the protection of children under the
Geneva Conventions Additional Protocol I. 86 Therefore, fighting can only be
committed against enemy combatants as provided by the Quran “And fight in the way
of God those who fight against you.”87 Thus, within this context jurists developed a
distinction of two categories of enemy; Al-muqatilahl ahl Al-qitall al-muharibah
(combatants, fighters, warriors) and Ghayr al-muqatilahl ghayr al-muharibah (noncombatants, non-fighters and non-warriors).88 The majority of jurors believed that
when looking at who qualifies as a legitimate target in war it must be determined what
the Islamic casus belli is and thus, the majority found that it is the aggression of the
enemy that initiates war and not the fact that he is an unbeliever as few jurists believe.
They based their rulings on the Quranic text, Hadith and other rulings.89
The extensive destruction of property without military necessity justification is a war
crime under the Rome Statute and it is prohibited in Islamic law, except when it is a
military necessity. For example, for the army to penetrate barricades, or when that
property makes a direct contribution to war, such as castles and fortresses. The
Prophet is quoted to have said: “Do not destroy the villages and towns, do not spoil
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the cultivated fields and gardens, and do not slaughter the cattle.”90 Plundering is also
prohibited, when Mecca is captured from Quraysh, the Prophet prohibited killing and
looting, and allowed the population to go in peace. Further, Abu Bakr also provided
many commandments based on Prophetic guidance to his commander Yazid Ibn Abi
Sufyan. For example; “I prescribe Ten Commandments to you: Stop, O people, that I
may give you ten rules for guidance on the battle field. Do not commit treachery or
deviate from the right path. You must not mutilate dead bodies. do not kill a woman, a
child, or an aged man, do not cut down fruitful trees, do not destroy inhabited areas,
do not slaughter any of the enemy’s sheep, cow or camel except for food, do not burn
date palms, nor inundate them, do not embezzle (e.g. no misappropriation of booty or
spoils of war) nor be guilty of cowardliness.”91 The Hadith also confirms that the
Prophet strictly prohibited the destruction of fruit-trees and tilled lands in enemy
territories. Also the Quran reveals that: “. . . and what you cut of the date palms or
what you leave standing on their trunks is by the leave of Allah and to punish the
evildoers.”92
Accordingly, the Quran and the traditions of the Prophet consider that war, as a
method of dispute settlement, is strictly restricted and even prohibited. Moreover, as
highlighted above should war be unavoidable then all measures must be taken by the
parties concerned in order to evade acts forbidden under Islamic jurisprudence,
similar to those provisions of the Rome Statute.
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6.3.4 Aggression

In Sharia, the Quran stresses that every individual is entitled to safety, and that only
unfair aggressors should be attacked. On that meaning, the Quran declares in the
broadest terms that: “there shall be no hostility except against the aggressors”.93 This
verse prohibits committing any act of hostility against those who have not committed
acts of aggression, and only allows hostility against aggressors.94 Sharia uses the term
aggression, in some situations, to denote the unlawful waging of war.95 Muslim
scholars have cited, among the examples of unlawful wars, those conducted for the
purpose of occupation, seizure or partition of territories for the purpose of avarice,
selfish glory, or economic gains. 96 Each of such aggressive acts of unjustified
violence is considered an aggressive war and has been prohibited under Sharia.97
Thus, Islam tries to protect life against aggression, and the Sharia has provided rules
on when warfare is allowed while respecting principles of humanity, which is
reflected in the Islamic code of conduct for war. The three reasons that legalise
warfare include; self-defence, a breach of a treaty/peace treaty and the prevention of
oppression.98

Self-defence is strongly protected under Islamic jurisprudence, based on the principle
of proportionality.99 States are, in the course of self-defence, legally obliged not to
take an action that might violate the criteria of self-protection and, therefore, be
recognised as aggression.100 The Quran states: “if then any one acts aggressively
93
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against you, inflict injury on him according to the injury he has inflicted on you, and
fear God, and know that God is with those who refrain from doing evil deeds and are
righteous ones.”101 Moreover, in the outset of Islam, an Islamic state which acts in
self-defence must give the opportunity for the enemies to accept the faith of Islam, or
to accept a peace treaty, or pay tribute in recognition of Islam’s sovereignty.102
However, if all failed to reconcile and it became necessary to fight, the hostilities had
to be restricted to combatant soldiers and only on the battlefield.103 This rule exists as
result of the Islamic system’s demands to prohibit war between all human kinds.104
Therefore, the system recognises that conflicts between nations must be solved
through negotiations, mediation, sending of diplomats, arbitration and other peaceful
means of settlement.105 This is also similar to the provisions of the United Nations
Article 2(3) in regards to settling disputes peacefully and Article 53(1) asking
members to first seek solutions through mediation, arbitration and more.106
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6.4 Sharia and the General Principles of International
Criminal Law

It appears to be that there are no serious differences between Sharia and international
crimes defined in the Rome Statute, and there are also similarities between Sharia and
the general principles of international criminal law. These principles are briefly
considered below to illustrate the fundamental compatibility between international
and Islamic legal principles.107

Although Sharia is a rather old concept, it deals with nearly all the elements of
responsibility found in the structure of the ICC. Of particular importance are the
provisions in Islamic international criminal law governing the criminal responsibility
of people in authority, i.e. commanders and other superiors. 108 Traditionally, any
person who violated the provisions of Islamic spiritual legislation was deemed
responsible for his act, depending on the gravity of the crime. In Sharia, the arbitrary
rule by individual or group is not found.109 The Islamic criminal justice system
depends on an implicit principle of legality.110 Evidence of this principle can be found
in the following Quranic verses: “Nor would We visit with our wrath until we had
sent a messenger (to give warning).”111 And “Messenger, who gave good news as
well as warning, that mankind, after (the coming) of the apostles, should have no plea
against Allah. For Allah is Exalted in Power, Wise”.112 Criminal responsibility of a
superior or commander was of particular concern in times of war. The Prophet has
commanded superiors to be attentive about their actions during the course of
hostilities.113 The concept of criminal responsibility of a subordinate, an ‘inferior’, did
107
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not release his superior from attribution of the concept of criminal responsibility for
his own wrongful conduct.114 In other words, individuals of higher rank bear a heavier
responsibility than their subordinates, based on their special function and position.
One slight difference between the law of criminal responsibility in the Rome Statute
and Islamic international criminal law is that the ICC cannot punish people of lower
rank for criminally wrongful conduct, based on the fact that implementation is nearly
impossible, and therefore does not apply here. However, the situation is entirely
different under Islamic international criminal law. Every individual under Islamic law
is responsible for his own wrongdoing, regardless of his position.115

Muslim scholars agreed upon one of the basic legal maxims, in which any physical or
verbal action should be measured and judged according to the person’s intention.116
Consequently, the act is punishable after the person’s intention has been established.
This legal maxim is adopted from the Quran and reads: “That man can have nothing
but what he strives for”.117 The Rome Statute defines the mental element required to
trigger the individual’s criminal responsibility for international humanitarian law
violations in Article 30, which goes further by assuring that the mental element
consists of two components: the volitional component of intent and a cognitive
element of knowledge.118 As a principle in Sharia an individual shall not be held
responsible for mere allegations.119 Three conditions have to be established in relation
to international crimes: planning, a free will to commit the act, and the knowledge of
the unlawfulness of the act.120 The exclusion of recklessness as a responsible mental
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element within the meaning of Article 30 of the Statute runs in harmony with the
basic principles of Sharia that no one shall be held criminally responsible for hudud
crimes or qisas crimes unless he or she has wilfully or intentionally committed the
crime at issue.121

Individuals convicted under Islamic international criminal law enjoy the principle of
nulla poena sine lege,122 which means that punishment should be in accordance with
the law, such a rule is found in all major human rights instruments.123 For instance,
the Quran reads: “Whoever took the right Path, so he took only the right Path for the
benefit of his own soul and whoever had gone astray, then the loss of his going astray
only he has to suffer and no bearer of a burden can bear the burden of another, nor it
was becoming of Us that We punishing until We raised an Apostle”.124 This means
that punishment cannot be applied for acts not recognised as criminal before
becoming known to mankind. It is on this account that Sharia, and its system of
jurisprudence, totally rejects the principle of retroactivity or ex post facto law. 125 In
addition, an act cannot be recognised as wrong if not already recognized as wrong in
the primary and secondary sources of Sharia, i.e., the Quran and Sunna. Traditional
Islamic jurisprudence essentially supports the principle of de lege lata, but not de lege
ferenda.126

6.5 Table of comparison: Islamic Law and the Rome
Statute

The following table (1.1) will compare between the Islamic law and the Rome Statute
on the compatible and incompatible areas. This will summarize the crimes and
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principles examined earlier in addition to other areas of concern.

Legal Issue /

Rome Statute

Islamic law

Article 6 of the Rome Statute defines the crime of
genocide as any of the following acts committed
with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group:
• Killing members of the group
• Causing serious bodily or mental harm to
members of the group
• Deliberately inflicting on the group
conditions of life calculated to bring
about its physical destruction in whole or
in part
• Imposing measures intended to prevent
births within the group
• Forcibly transferring children of the group to
another group.

Quran 4:105: “Shed not blood of your
people, nor expel your people from their
homes and cities, then you made a firm
promise, and you yourselves are witness.”

Crime /
Principle
1. Genocide

2. Crimes
Against
Humanity

Crimes against humanity are defined in Article 7
as any of the following acts when committed as
part of a widespread or systematic attack directed
against any civilian population, with knowledge of
the attack:
• Murder
• Extermination
• Enslavement
• Deportation or forcible transfer of population
• Imprisonment or other severe deprivation of
physical liberty in violation of
fundamental rules of international law
• Torture
• Rape, sexual slavery, enforced prostitution,
forced pregnancy, enforced sterilization, or
any other form of sexual violence of
comparable gravity
• Persecution against any identifiable group or
collectively on political, racial, national,
ethnic, cultural, religious, gender, or other

127

Islamic jurisprudence implies strict
prohibition of acts that are conducted in
order to kill, in whole or in part, the
population of a nation or city.
Sharia provides for a broader concept of
genocide. For example: it adds any form of
psychological humiliation of a group or
nation to the definition of genocide.127

An act recognised as a crime against
humanity does not necessarily need to be
part of widespread or systematic attack.
The Islamic law places its emphasis on
human value, not on whether an attack is
widespread or systematic.128
Any conduct violating the rights of a
person may fall under crimes against
humanity. Under Islamic law, a person is a
“self-contained unit”, not necessarily an
integral part of a particular group. Thus the
concept of crimes against humanity differs
in international criminal law and in Islamic
law along the borderline or conditions for
its recognition.
Under traditional Islamic law, the term
‘any civilian population’ formulated in
Article 7 of the Statute applies to two
categories: one Muslim and one nonMuslim. This clarification was not
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128
Farhad Malekian, Principles of Islamic International Criminal Law: A Comparative Search (1st edn,
Brill Academic Publishers 2011), 213.

223

3. War Crimes

grounds that are universally recognized as
impermissible under international law
• Enforced disappearance of persons
• The crime of apartheid
• Other inhumane acts of a similar character
intentionally causing great suffering, or
serious injury to body or to mental or physical
health.

necessarily meant to distinguish between
Muslims and non-Muslims but rather to
protect a minority group from social
prejudice, including any serious attack on
their rights. 129

Under the Rome Statute Article 8, war crimes are
any of the following breeches of the Geneva
Conventions of 12 August 1949, perpetrated
against any persons or property:
• Wilful killing
• Torture or inhuman treatment, including
biological experiments
• Wilfully causing great suffering, or serious injury
to body or health
• Extensive destruction and appropriation of
property, not justified by military necessity
and carried out unlawfully and wantonly
• Compelling a prisoner of war or other protected
person to serve in the forces of a hostile
power.131
• Wilfully depriving a prisoner of war or other
protected person of the rights of fair and
regular trial
• Unlawful deportation or transfer or unlawful
confinement
• Taking of hostages.

The Quran devoted a number of verses
concerning the law of war. The Islamic
law codify rules for the conduct of
international and non-international armed
conflict, and provides for the precise rules
during a state of war.

Under the definition of war crimes, the Court will
also have jurisdiction over the most serious
violations of the laws and customs applicable in
international armed conflict within the established
framework of international law. These violations
are defined extensively in Article 8, subparagraph
(b) of the Rome Statue
In the case of armed conflict not of an international
character, the Court’s jurisdiction will cover
breeches of Article 3 common to the four Geneva
Conventions of 12 August 1949.
Article 8(2)(b)(iv) of the Rome Statute prohibits
“[i]ntentionally launching an attack in the
knowledge that such attack will cause incidental
loss of life or injury to civilians or damage to
civilian objects or widespread, long-term and
severe damage to the non-human environment
129

The term ‘forced pregnancy’ in Article 7
of the Statute is subject to debate under the
provisions of Islamic law.130

The Quran delineate fixed guidelines for
conventional war (“harb”), it also sets
strict restrictions on unconventional
(“asymmetric”) warfare conducted by
“irregulars” (“foot soldiers without
portfolios”),
which
it
carefully
constrains.”133
Furthermore, when fighting in selfdefence the law limits the conduct of war
with principles of morality and legality.134
This is evidenced through the Prophet’s
practice. The Prophet allowed invitations
to cease-fire in order to help the wounded
fighters. Additionally, the act of selfdefence in proceeding with this war has to
be proportional and thus, war is limited
with that of the ‘principle of
proportionality’.135
In regard to the use of weaponry, Islamic
law is similar to the Jus in Bello criterion
of proportionality where there is a
possibility of certain tactics harming
others such as non-combatants/civilians.136
Islamic principles do not contradict
provisions of the Rome Statute as they
introduce similar concepts for the
recognition of war crimes in addition to
strict rules of warfare.137
War crimes under Islamic law are divided
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which would be clearly excessive in relation to the
concrete and direct overall military advantage
anticipated.” 132

into several categories: (1) the act of
killing protected persons in the course of
hostilities; (2) performing certain acts or
conduct that is definitely prohibited during
the course of war; (3) the act of
humiliation, which may result in killing;
(4) the act of direct attack on civilians and
their installations; and (5) the act of
damaging the natural environment, its food
or producers.138
The maxims: “no harming and no counterharming” (la darara wa la dirara) and
“harms should be eliminated” (Ad-dararu
yuzal) in addition to their subsidiaries,
prohibit causing of harms in any form at
any time. They also provide guidelines for
elimination of damages caused to
environment and reveal the compliance of
Sharia and its applicability to all matters at
any imminent era.139
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4. Aggression

The crime of aggression is defined in Article 8bis
in the Rome Statute adopted at the 2010 Review
Conference in Kampala. In essence, three elements
are required:

In the Quran verses 2:190-193 “Fight in
the way of Allah those who fight you but
do not transgress. Indeed. Allah does not
like transgressors.”

First, the perpetrator must be a political or military
leader, i.e. a “person in a position effectively to
exercise control over or to direct the political or
military action of a State”.

“And kill them wherever you overtake
them and expel them from wherever they
have expelled you, and fitnah is worse
than killing. And do not fight them at alMasjid al- Haram until they fight you
there. But if they fight you, then kill them.
Such is the recompense of the
disbelievers.”

Second, the Court must prove that the perpetrator
was involved in the planning, preparation,
initiation or execution of such a State act of
aggression.
Third, such a State act must amount to an act of
aggression in accordance with the definition
contained in General Assembly Resolution 3314,
and it must, by its character, gravity and scale,
constitute a manifest violation of the UN Charter.
This implies that only the most serious forms of
illegal use of force between States can be subject
to the Court’s jurisdiction. Cases of lawful
individual or collective self-defence, as well as
action authorized by the Security Council are thus
clearly excluded.

“And if they cease, then indeed, Allah is
Forgiving and Merciful.”
“Fight them until there is no [more] fitnah
and [until] worship is [acknowledged to
be] for Allah. But if they cease, then there
is to be no aggression except against the
oppressors.”
Aggression may be defined as an action or
inaction, which directly or indirectly
jeopardizes the jurisdictional independence
and security of another state by means of
ideological conflicts and/or armed
invasions. 140
A war which is conducted, in one-way or
another, for the purpose of glory or
economic gains is certainly considered an
aggressive war.
War is permitted in certain situations for
the path of brotherhood or for the
protection of the rights of man from
unjustified acts of aggression and therefore
a war which does not contain these aims or
is combined with the purposes of luxury is
considered unlawful.141
A war which is conducted for the purpose
of occupation, colonialization, and seizure
of territories or to reduce a territory to the
status of trusteeship is also considered an
aggressive war and is thus prohibited
under Islamic law.
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5. Principle of
legality and
NonRetroactivity

Article 22 of the Rome Statute confirms the core
prohibition of the retroactive application of the
criminal law together with the other two major
corollaries of this prohibition, namely the rule of
strict construction and the requirement of in dubio
pro reo.142

The Islamic system of criminal justice
operated on an implicit principle of
legality. 143 Evidence on the existence of
the principle is found in the Quran.
Quran 17:15: “Nor would We visit with
our wrath until we had sent a messenger
(to give warning).”
Quran 4:165: “Messenger, who gave good
news as well as warning, that mankind,
after (the coming) of the apostles, should
have no plea against Allah. For Allah is
Exalted in Power, Wise.”
Quran 8:38: “‘Say to the Unbelievers, if
(now) they desist (from Unbelief), their
past would be forgiven them; but if they
persist, the punishment of those before
them is already (a matter of warning for
them)”

6. Presumption
of Innocence

Article 66 of the Rome Statute enshrine the
provision on presumption of innocence

Under Islamic law, no one is guilty of a
crime unless his guilt is proved through
lawful evidence.144
The Prophet is reported to have said
‘everyone is born inherently pure’145
The legal principle of istishab, which is
recognized by the Shafi’i and Hanbali
schools, the presumption of continuation
of a certain state exists, until the contrary
is established by evidence.146

7. Principle of
de lege lata

The Rome Statute is based on the principle and the
ICC can solely function on its provisions.

Islamic law fully respects the principle and
underlines what actions are considered war
crimes, crimes against humanity or
genocide.
The crimes are recognised and divided into
different categories; hudud, qisasas and
ta’zir crimes, in which each of them had
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own legal discipline
evaluated differently.147

and

could

be

8. Principle of
nullum
crimen sine
lege

The Rome Statute in Article 22 (1) provides that
“A person shall not be criminally responsible
under this Statute unless the conduct in question
constitutes, at the time it takes place, a crime
within the jurisdiction of the Court.”

Islamic principles do no permit violation
of the principle of nullum crimen singe
lege.

9. Principle of
nulla poena
sine lege.

The Rome Statute in Article 23 emphasises on the
application of the principle of nulla poena sine
lege.

In Islamic law, a crime should have a
specific legal provision and consequently,
there can be no punishment without such a
pre-existing law.

The principle may be violated in the case of the
implementation of those crimes that have not
already been accepted by certain states. This
means that even though, those crimes are not
criminalized in domestic legislations of certain
states, their individuals can still be brought before
the ICC because of the commission of the
international crimes.

Article 19 (e) of the Cairo Declaration on
Human Rights in Islam which is based on
the principles of the main source of
Islamic law provides that: “A defendant is
innocent until his guilt is proven in a fair
trial in which he shall be given all the
guarantees of defence. It is not permitted
without legitimate reason to arrest an
individual, or restrict his freedom, to exile
or to punish him.”148

Since a person cannot be held criminally
liable for conduct not forbidden by law, he
cannot be held criminally accountable for
conduct that happened before such conduct
was criminalized. In other words, the
existence of the law must come before its
application.149
Evidence of this principle can be found in
the following Quran verse 17:15: “Nor
would We visit with our wrath until we
had sent a messenger (to give warning).”
And Quran verse 4:165: “Messenger, who
gave good news as well as warning, that
mankind, after (the coming) of the
apostles, should have no plea against
Allah. For Allah is Exalted in Power,
Wise.”
Similarly, Islamic law allows the
prosecution of international crimes without
due regard to the provisions of the
legislation of some states. “This theory is
based on the concept of crimes against
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mankind and violation of the fundamental
principles of natural law.”150
10. Principle of
ne bis in
idem

11. Criminal
Accountability

Article 20 (1) of the Rome Statute provides that
the ICC should not prosecute a person for a
conduct which formed the basis of crimes for
which the relevant person has already been
convicted or acquitted.151

Under Islamic criminal jurisdiction, no one
should be prosecuted for the conduct that
has already received appropriate attention
by a genuine criminal jurisdiction.152

The principle of the international criminal
responsibility of individuals is originally based on
the assumption that individuals are the most
essential characters in the commission of
international crimes and therefore liable to
prosecution and punishment and this is regardless
of their official position and includes heads of
states or governments.

Islamic law provides for all the concepts
of crimes found within the framework of
the Rome Statute. In Islamic criminal
jurisdiction, responsibility is based on
three key elements, similar to the Rome
Statute; these are legal, physical, and
mental elements.154

In the system of international criminal law by the
term ‘international criminal responsibility of
individuals’ means all those who have, in one way
or another, participated in the commission of
certain acts constituting international crimes.

12. Joint
Criminal
Enterprise

The concept aims to criminalize all acts of
participation in different manners and forms for
the accomplishment of a criminally wrongful
conduct.
The contribution of two or more persons in
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carrying out a crime requires, therefore, a common
design, plan or purpose to commit a crime. This
means that all defendants are answerable for the
charges before a court.

have participated in the commission of a
crime.155
In the Quran verse 5:32: “whoever killed a
human being should be looked upon as
though he had killed all mankind.”
And in Quran verse 8:23 “guard
yourselves against an affliction which may
smite not only those who committed
injustice among you in particular (but all
of you).”

13. Duress and
Superior
Orders

According to the Rome Statute Article 31 (1)(d)(i)
and 31 (1)(d)(ii) the ICC recognizes two forms of
duress as grounds for excluding criminal
responsibility, namely duress and duress of
circumstances.
For superior orders to be a valid defence before the
ICC, three conditions have to be established: the
defendant must be under a legal obligation to obey
orders of a government or superior; the defendant
must not know that the order was unlawful; and
the order must not be manifestly unlawful.
The ICC allows the defence of duress to murder.

ikrah (Duress) is a situation in which a
person is forced to do something against
his will.
The Quran acknowledges such a situation
and prescribes in verse 16:106 “Save him
who is forced thereto and whose heart is
still content with Faith”
The Prophet is reported to have said: “My
Ummah will be forgiven for crimes it
commits under duress, in error, or as a
result of forgetfulness.”156
Islamic law recognizes two kinds of
duress:
1.
2.

Duress imperfect – a kind of
duress that does not pose a
threat to the life of the “agent.”
Duress proper–a kind of duress
in which the life of the “agent”
is threatened.157

Both the consent and the choice of the
agent are neutralized. Under duress proper,
certain forbidden acts will not only cease
to be punishable, but will become
permissible.158
Murder or any fatal offence are unaffected
by duress and will not become either
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14. Irrelevance
of Official
Capacity /
Immunity

Article 27 of the Rome Statute aims at providing
the ICC with jurisdiction over crimes committed
by state officials enjoying immunity ratione
materiae or immunity ratione personae, thus can
be held responsible for committing international
crimes.

permissible acts, thus Islamic law doesn’t
allow the defence of duress to murder.159
There is no recognition of special
privileges for anyone and rulers are not
above the law.
The Prophet made his stance on the
equality of everyone before the law: “The
nations that lived before you were
destroyed by God, because they punished
the common man for their offences and let
their dignitaries go unpunished for their
crimes; I swear by Him (God) who holds
my life in His hand that even if Fatima, the
daughter of Muhammad, had committed
this crime, then I would have amputated
her hand.”
Quran 4:135 “O ye who believe! Stand out
firmly for justice, as witnesses to Allah,
even as against yourselves, or your kin,
and whether it be (against) rich or poor, for
Allah can best protect both. Follow not the
lust (of your hearts), Lest ye swerve, and if
ye distort (justice) or decline to do justice,
verily Allah is well acquainted with all
that ye do.”

15. Mens Rea

Article 30 of the Rome Statute provides a general
definition for the mental element required to
trigger the criminal responsibility of individuals
for serious violations of international humanitarian
law. The mental element consists of two
components: a volitional component of intent and
a cognitive element of knowledge.

In Sharia, one of the basic legal maxims
agreed upon by Muslim scholars is alumur bi maqasidiha, which implies that
any action, whether physical or verbal,
should be considered and judged
according to the intention of the doer.160
For an act to be punishable, the intention
of the perpetrator has to be established.
Evidence of this maxim can be found in
the Quran 53:39: “And that there is not for
man except that [good] for which he
strives”
And verse 33:5: “Call them by [the names
of] their fathers; it is more just in the sight
of Allah. But if you do not know their
fathers - then they are [still] your brothers
in religion and those entrusted to you. And
there is no blame upon you for that in
which you have erred but [only for] what
your hearts intended. And ever is Allah
Forgiving and Merciful.”
The general rule in Sharia is that a man
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cannot be held responsible for a mere
thought. In Islam, a good thought is
recorded as an act of piety and a bad
thought is not recorded at all. The
difference between intentional and
unintentional results is in the degree of
punishment.161
16. Other
Issues/
General
Remarks

The ICC is based on treaty law.
The basis for the creation of the Court should not
be interpreted as permission to go against other
criminal jurisdictions in the world. This means that
the “establishment of the Court” stated in part 1 of
the Statute does not necessary contradict the basic
principles of criminal justice within other legal
systems.
The Court aims to bring the perpetrators of
international crimes before its jurisdiction.

The treaty law is one of the fundamental
sources of Islamic law, if it does not
violate its provisions. 162
Several Muslim states have ratified the
Rome Statute as its provisions do not
contradict Islamic criminal norms.
The Statute would not have been ratified if
there were serious contradictions between
the two legal systems.
The aims of the ICC are similar to Islamic
law by the fulfilment of Islamic provisions
for the prosecution of criminals, but, in an
international standard and by international
prosecutors and judges.

6.6 Sharia, Human Rights and International Criminal
Law

The natural connection between human rights and international criminal law cannot
be ignored. It is instructive to review the efforts taken by many Arab states to set
themselves apart from the international human rights regime that has developed since
the end of the Second World War. Many Arab states, which implement Sharia, have
joined treaties that prohibit international crimes. For example, Saudi Arabia is a state
party to the Convention against Torture,163 the Convention on the Rights of the
161
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Child,164 the Convention on the Elimination of All Forms of Discrimination Against
Women, 165 and the Genocide Convention.166 As a matter of fact, the very first draft of
the genocide convention was submitted by Saudi Arabia during the 1946 session of
the General Assembly.167 Nevertheless, the interpretations of rights that these treaties
and conventions provide are restrictive in Saudi Arabia. Yet, beside the restrictive
interpretation, a fundamental disagreement exists in regards to the very package of
rights guaranteed. The Islamic perspective provides that human rights enshrined in
Sharia are actually more universal than those prescribed by the UN conventions and
treaties.168

Sharia is very often invoked at the international level as a justification for the
impossibility of implementing human rights standard and norms into domestic
legislations. But the use of the same Sharia could lead to harmonisation between
international standards of human rights and those implemented in Arab states’
legislations. The inherent flexibility of Sharia encompassing different legal tools
creates room for interpretation and adaptation to changes of context and
circumstance.169 Several legislations in the region show that the compatibility of
legislation with the international human rights standards does not imply a secular
framework and could be carried out within the framework of Sharia.170 The idea that
the rules of Sharia are unchangeable is misleading. Rather, reform of law within the
framework of Sharia is necessary in order to reflect the constantly evolving norms of
society. Hence, the relation between human rights and Islam cannot be perceived as
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static but rather, constantly changing.171 Several Arab states have recently adopted
reforms to their laws, to conform to the human rights norms, whilst remaining within
the framework of Sharia.172

The ratification and implementation of human rights treaties and conventions are not
entirely sufficient in enforcing human rights into domestic practice, other means must
be considered. In the case of Arab states, a particularly important and powerful tool is
the implementation of human rights within the framework of Sharia. It appears that
‘custom’ and ‘culture’ are among the reasons behind the failure of some Arab states
to effectively implement international human rights norms, particularly provisions
related to the protection against international crimes. It is arguable that by making
legitimate and well-publicised reforms within the framework of highest norm in
society and Islam, domestic practices within the State could improve considerably.173

6.6.1 Islam and Human Rights

In Arabic the term ‘right’ equates to haqq (pl. huquq) which, among several
interpretations, translates to the phrase ‘due to God or man’,174 as well as translating
to ‘that which is established and cannot be denied.’175 From an early period of Islamic
history Muslim jurists differentiated between three kinds of rights: the ‘rights of God’
(huquq Allah), the ‘rights of persons’ (huquq al-’ibad) and ‘dual rights’ shared by
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God and persons.176 Whilst the ‘rights of god’ are both rights and duties grounded in
devotional matters, such as observing the five pillars of Islam reciprocated through
the acquisition of virtue, the ‘rights of persons’ are secular and civil, attached to social
interests such as the right to health. 177 The Sharia comprises Islamic rights and
obligations whilst the jurists of the present time are left to decipher the rationale
underpinning the rights where the Quran and Sunna are silent. Thus, the correlation
between the ‘rights’ of God and persons’ and the ‘dual rights’ pertaining to the former
renders them absolute and immutable under the banner of moral status. However,
unlike the modern concept of human rights which acknowledges the innate nature of
rights arising as a human being, 178 Islamic rights are granted on fulfilment of
obligations. In the same vein that Islamic law is created, God confers rights on
persons yet human authority mediates these rights.179
It is important to address the common misconception that Islam fails to recognise
fundamental rights for the individual. This view stems from the reciprocal nature of
Islamic law as a system of duties and obligations.180 The ambiguity regarding the
many translations of haqq has fuelled this notion to develop a misguided view that
Islamic obligations are inherent and rights are not recognised as such, rather they are
ultimately dependent on the fulfilment of the duty. However, the Quran and Sunna
possess an affirmative stance on the rights of the individual which include the right to
life, justice and equality supporting Islam’s fundamental commitment to the advocacy
of human rights.181 The misconception that Islam advocates the violation of secular
human rights is derived from the greater emphasis placed on a Muslim duty to adhere
to the moralist teachings of the Sharia, rather than an unconditional set of inherent
rights. This conclusion, which pays more attention to linguistic analysis and style
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rather than meaning and substance, is supported by the fact that the Quran does not
speak in the language of the contemporary world, implying a negative position of
freedom and justice.182 For the purpose of evidential analysis, this negative position
can be formulated into specific areas of problematic conflict, for instance; the
freedom of faith, the status of non-Muslims and the rights and equality of women.

6.6.2 The Compatibility of Islamic Human rights and the
Secular Western Model

Historical evidence proves that human rights as postulated in the Sharia have been
widespread and systematically neglected by Arab states.183 Thus, an underlying yet
predominant issue clouds the analysis of establishing a compatible system of human
rights between Islam and the Western model. At one end of the spectrum lie modern
concepts in law which identifies all of human kind as equal under the eyes of God. At
the other end lies the dogmatic application of the Sharia, applied by a number of Arab
and Muslim states184 over the course of Islamic history which has ‘permitted’ the
perpetration of gross human rights violations.185 It then appears that a conflict exists
between theory and practice which is intertwined with establishing the universality of
human rights. The need to establish a universal human rights system is paramount
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although there lacks a global authority to implement such a model.186 Analogous to
this paradigm is the lack of a one world culture, the result of which has caused a
divergence of opinion regarding the inherent nature of human rights norms. The
underlying issue lies with the fact that the human rights concept finds its origins in the
West, namely Europe. This secular system hinders the concepts ability to be
implemented on a global cross-cultural level, the enforcement of which poses as a
legitimate concern of all human kind.187 In order to create such a complimentary
system between Islamic law and contemporary international law it must first be
established that within Islam exists a recognised body of human rights.

6.6.3 Treaty Reservations

Sharia, which is either fully or partially applicable in the domestic law of Arab states,
is often met with criticism by human rights activists as being the main reason behind
the human rights violations. 188 In fact, the phenomenon of the high number of
reservations made by Arab and Muslim states which on the basis of Sharia, and the
common reference to Sharia by these states in their periodic reports submitted to the
bodies established under the UN human rights treaties and the Charter bodies in
which they justify its practices, might seem to support the opinion that sees the Sharia
as incompatible with human rights.189

The rule pacta sunc servanda (i.e. good faith in contractual obligations) is one of the
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fundamental principles of Sharia.190 The principle is established in the Quran, “And
fulfill the covenant of Allah, when you have made a covenant, and break not the oaths
after making them”.191 Thus, all treaty obligations must be implemented in good faith
and respected accordingly subject to the proscription that the treaty provisions do not
contradict Islam.192 It follows that when signing international treaties, according to
Sharia, Arab states are expected to ensure that all of their contractual obligations are
clearly set out because contracts are considered sacred.193 Indeed, the rule to respect
international obligations is so strong that it could not be overridden by Ijtihad as the
Quran commands “yet it is your obligation to help them in the matters of faith if they
ask for your help, except against a people with whom you have a treaty. Allah is
observant of all your actions”.194

Although reservations and interpretative declarations are a well-accepted practice,
they can have a negative effect on the integrity of human rights instruments.195 The
detrimental phenomenon of high numbers of reservations is evident in the position of
many Arab states in relation to several international human rights conventions. Most
of their reservations are unnecessary and are often broadly worded, referring to Sharia
in general as the reason for reservation, in language such as: “... so far as it is
incompatible with the provisions of the Islamic Shariah”, 196 or “inasmuch as it
conflicts with the provisions of the Islamic Sharia, Islam being the official religion of
the State”,197 or “in case of contradiction between any terms of the Convention and
the norms of Islamic law, the Kingdom is not under an obligation to observe the
contradictory terms of the Convention”.198 The general reservations entered by these
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states often give the international community the impression that they do not want to
take the risk with the conventions articles or provisions that might affect their
commitment to Sharia.199 This phenomenon has, of course, a negative impact on the
application of human rights internationally, and more particularly, it deprives large
populations within those states of some essential rights, creating a perception of
Sharia as an incompetent, unfair legal system.200

The Rome Statute prohibits treaty reservations under Article 120, but it allows for
unilateral declarations, which can specify or clarify the meaning of some
provisions.201 The prohibition and inadmissibility of reservations applies to the Statute
as a whole and any future amendments to preserve the Statute’s integrity. The ICC’s
inherent jurisdiction over core crimes could be affected and undermined by
reservations, as states by submitting reservations could redefine crimes, add
inconsistent defences or avoid their obligations towards the Court.202 Declarations are
not per se inconsistent with the Statute provided that they do not attempt to alter it,
but merely clarify the meaning or scope attributed by the declarant to certain of its
provisions.203 Some Arab states criticised the final clauses of the Statute that no
reservations may be made.204 As most Arab states usually aim to exclude or amend
the legal effect of certain provisions of the treaties in their application, according to
Sharia, they will reconsider the decision to ratify the Rome Statute. As described by
two of the delegates who supported the inclusion of Article 120, they explained that
“Those who feared that there might be some (not necessarily central) questions in the
199
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definitions of crimes that could cause them acute political problems domestically
tended to support a right to make reservations.”205

6.7 Sharia-based Concerns

It is argued that Arab states that apply Sharia are less likely to join the international
criminal justice system than Western or secular states as their legal systems are
derived from religious authority rather than secular.206 Table (1.2) below shows the
percentage of states representing each of the legal systems during the year 1998, in
which the Rome Statute was open for signature, and the percentages of states’
signature and ratification. Although there is no serious difference between
international and Islamic justice, it could be the interests and motivations of some
political leaders of the Arab or Islamic states behind that alleged conflict.207 Thus
pure Islamic justice does not contradict the Statute.
Table (1.2)208

Legal systems

% of all states

% Signature

% Ratification

Civil law

53.1

56.2

63.3

Common law

24.0

23.3

26.5
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Islamic law

13.0

12.3

5.1

Mixed law

9.9

8.2

5.1

It is necessary to appreciate the fact that as long as Islam is deeply rooted in the
culture, politics, and the laws of the Arab states, creating religious legitimacy for
international human rights is necessary in order to have them accepted by the public
and governments. By using methods based on religion, such as Sharia interpretation,
to support and promote human rights, this can be more effective than encouraging or
putting pressure on Arab states to participate or sign international conventions and
treaties on human rights. It may be just symbolic gesture to become a party to the
international convention, only to be a cover undertaken in order to reduce political
pressure, which most of Arab governments face, but in reality there may be no
implementation of the international treaties within these states.209

There is variation in the role of Sharia principles and jurisprudence among Arab
states’ constitutions and in some issues may be limited to specific matters. Usually the
state that declares itself to be an Islamic state, according to its constitutional
provisions, aims to distinguish itself by promoting a broader and more significant role
for Islam within the state. The role of Islam can be seen as obvious in different ways,
and the practical ramifications of a constitution declaring an Islamic state are not
uniform.210 Among Arab states, there is evident diversity in customs and cultures, and
differences in the extent and methods for applying Sharia within domestic
legislations,
209
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interpretations over the criminal law content.212 Thus, the extent and aspect of Sharia
applied should be considered a factor, as participation is more likely if it is limited to
commercial or non-divergent aspects of Sharia only, whereas participation is less
likely if criminal or more divergent aspects are involved.213 The definitions of crimes
found in Sharia are not defined in the same way as other jurisdictions, which can lead
to abuse in their application, in addition to the complexity in their application and
sometimes misapplication due to the various schools of Sharia and misinterpretation,
which also leads to further obstacles in harmonising between national and
international law.214

Another Sharia concern is that to date none of the international criminal tribunals,
whether national or international, have adequately accommodated Islamic interests,
although some of the tribunals are related to Arab Islamic states, with Muslims
perpetrators and victims. Thus, the belief of international criminal law as a Westerndriven process, which some Arab states believe in, affects the level of participation of
these states. Adopting and applying Sharia in some Arab states was a result of a direct
rejection of Western criminal legislations implemented during the colonial era, which
replaced Sharia. 215 The Islamic legal system, which is recognised by a large
significant part of the world, should be included in the comparative studies as to
complete the picture of world’s legal systems, 216 from which the general principles of
law are derived and used by international judges.217 The international criminal law
and international criminal tribunals were formed on the basis of Western law,
especially the civil law iteration, by infusing international criminal process with the
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Western predilections.218

6.7.1 Human Rights Issues

There is an assumption that has proved problematic for those who approach human
rights from the perspective of Sharia, that human rights are a secular Western concept
and the rejection of human rights by some Arab states is based on this secularism.219
Although it is often claimed that secularism of human rights is adequate and
necessary to accommodate the diversity of world cultures since it provides
“neutrality”.220 However, on the contrary, it is this secular approach precisely that
some religious and philosophical cultures reject.221Also, it has to be understood by
advocates that in case of conflict between Sharia and international law, these states
cannot be reasonably required to subordinate or abandon their religion in order to
uphold contrary demands of international human rights law which are man-made.222

On the other hand, it is essential for Arab states to understand that, although
international human rights emerged from the West, their fundamental basis exists
under Sharia.223 An example in the Quran which contains very similar principles to
those expressed in international human right standards for human welfare is found in
the verse “God commands justice, the doing of good, and liberality to kith and kin,
and He forbids all shameful deeds, and injustice and rebellion: He instructs you, that
you may receive admonition”.224 Also the Sharia in many aspects is fully compatible
218
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with the international human rights law. Thus, finding such roots of human rights
within Islam dismisses the claim that the concept of human rights is a Western culture
that should be rejected.225

6.7.2 Penalties

Sharia, in contrast to the Rome Statute, has historically provided very harsh penalties
based on the nature of the crime.226 One major difference between penalties within the
Rome Statute and Sharia is the abolition of capital punishment. Most of the Arab
states are concerned about the issue of capital punishment, as most of them apply it in
their courts’ sentences.227 Despite being a sentence in the penal codes, most of the
Arab states find the use of capital punishment is based on Sharia, thus they have an
obligation to use it as one of the main reasons for its justification is that the Quran
permits it.228 There are various methods of execution among Arab states, including
beheading, firing squad, hanging and stoning, in addition to public executions in some
states, like for example Saudi Arabia, to heighten the element of deterrence.229 During
the negotiations of the Rome Statute, the wording of Article 80 on “Non-prejudice to
national application of penalties and national laws” was inserted after the influence of
some Arab and Islamic states as to confirm that the existence of death penalty in
Sharia will not contradict with the Statute.230
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Sharia creates strict conditions for the use of capital punishment and includes various
opportunities to avoid or change punishment, which in practice would make it almost
impossible to carry out an execution. 231 This could be leading to abolition in law
without being in conflict with Islam.232 Furthermore, Sharia explicitly encourages life
over death through the overarching themes of forgiveness, mercy and repentance as
alternatives to punishment, as well as through the undeniable protection of life as one
of the five ‘indispensables’ in Islam.233 Another issue is capital punishment as a
punishment for adultery, the punishment mentioned in the Quran is lashing.234 There
is a controversy on the penalty of adultery between scholars and whether it is stoning
to death or lashing and its applicability to married/unmarried. There is nothing to
prove the contention of stoning to death being the punishment for adultery in
Quran.235 On the contrary there are clear indications in Quran that punishment of 100
lashes is for all adult and sane individuals committing adultery, be they married for
unmarried, men or women. Further, Quran verse 4:15 reads “Those who commit
unlawful sexual intercourse of your women - bring against them four [witnesses] from
among you. And if they testify, confine the guilty women to houses until death takes
them or Allah ordains for them [another] way.” So earlier, when a married woman
was guilty of adultery, she was to be permanently confined to her house till the
231
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revelation of new ordinance,
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and lashing replaced the confinement till

death.237Thus, the legitimacy of the death penalty as a punishment for adultery can be
seriously questioned.238 Furthermore, Sharia provides that those who recant or repent
of these offences should be forgiven.239 Where punishment is mentioned in the Quran
and authentic sunna, repentance and forgiveness is encouraged as a way of avoiding
or commuting punishment.240

Human rights violations are usually found and linked to the category of crimes against
humanity, where penalties prescribed by Sharia such as stoning, whipping or limbs
amputations are considered by some activists and human rights NGOs as inhumane
acts and torture. Therefore, considering these penalties as crimes against humanity
makes the issue more complicated in the presence of the term “attack” in the chapeau
elements of Article 7 of the Statute, which does not require armed conflict. The
insertion of the terms “widespread” and “systematic” during the Rome Conference
was alternative, despite some attempts made to present them cumulatively.241 For
some Arab states, which still apply these types of punishments and penalties, like
Saudi Arabia, they will be reluctant to ratify the Rome Statute. It could be the
situation that the ICC would consider these according to the sub-paragraphs of Article
7(1) of the Rome Statute in relation to crimes like imprisonment or other severe
deprivation of physical liberty, torture, gender related crimes, persecution and
enforced disappearance. As such, some of the Arab states are concerned in relation to
crimes against humanity and that Sharia could be questioned.
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In the application of a reform approach towards a specific obstacle like punishments,
modern-day systems of punishment have developed throughout the world that look at
offenders as people that need to be rehabilitated and reformed, rather than receive
punishment based on notions of revenge or retribution.242 Systems of punishment
under traditional Islam therefore seem to be outdated for contemporary society. It has
been argued by Muslim reformers that the severe punishments under Sharia were
appropriate within the historical and social contexts in which they originated.
However, in modern times they are considered inappropriate and the Islamic
principles and norms need to be in a different form to comply with the modern
societies. In the words of Professor Ali A. Mazrui, he states that the punishments laid
down fourteen centuries ago “had to be truly severe enough to be a deterrent” to those
who might commit offences that were deemed harmful to Islamic society in seventh
century, but “since then God has taught us more about crime, its causes, the methods
of investigation, the limits of guilt, and the much wider range of possible
punishments.”243

Currently there are new approaches to criminal justice that were not available in the
early days of Islam and which aim to ‘repel harm’. These include imprisonment,
providing opportunities for reform, rehabilitation, educating offenders, monitoring
and tracking the movement of offenders, and tools to provide restitution to victims or
communities. Such alternative punishments still have the ability to uphold justice and
protect society from dangerous individuals, and it is reasonable to suggest a move
away from the physical harm system of punishment, like limb amputation, to a system
of punishment that is more suitable for our time and place, and more conducive to the
achievement of the modern-day aim of punishment.
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6.7.3 Trials

Although under Islamic jurisprudence, a trial can take place anywhere at the law’s
discretion, i.e., there is no particular limitation as to locality under Islamic law,244 but
there is a concern that, a Muslim must be prosecuted in an Islamic court, with Muslim
judges. Traditionally, the rights of the defendant could also vary from one province to
another, depending on the circumstances of the time and locality. This was because
neither the Quran nor the Sunna provided special rules for criminal procedure.
Procedures were usually based on the ruler’s responsibility to decide about special
cases, i.e., at the discretion of the governor or relevant ruler.245

The lack of Muslim judges and the presence of judges, from common and civil law
backgrounds, who may not be familiar with Sharia principles, could be an additional
reason for some Arab states reluctance to join the ICC. 246 However, Article
36(8)(a)(i) of the Statute mentions the “representation of the principal legal systems
of the world”, and does not provide for the religious background of the judges as a
criterion for election. Nevertheless, considering the fact that the overwhelming
majority of Islamic states are in Africa and Asia, it is possible that Article 36(8)(a)(ii)
on “equitable geographic representation” is the main provision that would contribute
to ensure that judges familiar with Sharia are elected.247

6.8 Reforms of Sharia

There is, in the West, a stereotypical perception of Sharia as a system, which is
considerably discriminatory against women and inhuman in its criminal punishment.
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This is only part of why Sharia is seen as a defective system when it comes to
protecting human rights.248 Governments may use religion as a cover for other reasons
to retain the human rights abuses, such as elimination of actual and potential enemies
to the government and to disseminate fear in society while also encouraging a
superficial sense of security. Islamic criminal law recognises many of the basic rights
of defendants encoded in the Rome Statute, such as the right to freedom from
arbitrary arrest, presumption of innocence, and the right to public trial.249 But such
rights do not address the more pressing issue of the lack of specificity of the elements
of crimes.250 While crimes are circumscribed under Islamic law, elements of crimes
are often not codified. Consequently, the criminal justice system is ripe for abuse,
especially if there are no real democratic structural or political constraints on the
government.251

Among Muslims, the interpretations of religion propagated by these regimes are not
unchallenged. Some believers are of the opinion that religion and politics ought not to
be mixed. Others are in favour of the establishment of an Islamic state, but believe
that the introduction of Islamic criminal laws is not justified until a real Islamic
society has been created and everybody’s basic needs are satisfied. 252 The
introduction of Islamic criminal law through legislation is a relatively recent
phenomenon.253

Most of the Arab states are about where the Western world was sixty years ago
regarding the international criminal law, they agree on the broad outlines of the
crimes but disagree on their particulars. These obstacles were eventually overcome in
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the West during the Nuremberg Trials.254 The situation prevailing now in most of
these states is very similar to the situation that existed before the large-scale reception
of Western law.255 Unfortunately, the international community has a preconceived
notion that Sharia is immutable and unable to evolve to meet the contemporary
understanding of crime and justice or to reflect universal human rights. This
understanding is inaccurate, and Sharia is subject to evolution to reflect the changes
of the times or the changing conditions of society’ through the legal methodology,
fiqh.256

There is a need to establish a globally shared legal framework spanning cross-cultural
foundations.257 On the one hand, imposing a secular human right system based on
alien Western notions is fundamentally rejected and often met with a hostile reception
by most of the Arab states.258 On the other hand is the West’s misguided view of
Islam which only acknowledges the fundamentalist call for the strict implementation
of the Sharia.259 It is this application, spearheaded by the radical Islamist narrative,
which is incompatible with the modern human rights system. Human rights violations
which have become common place in the Arab and Muslim world must be faced on
an international level, as humanity can no longer disclaim responsibility for the fate of
human beings in any part of the world. 260 In essence, the underlying theme of
establishing a compatible Islamic system of human rights, which seeks to relinquish
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the innocent from gross violations at the hands of strict Islamic law implementation,
is to highlight that Islam in its nature does not permit this behaviour. Rather than to
highlight Islam’s conformity to the Western human rights model which depicts a view
that the latter is superior, as this would fundamentally undermine the process of
establishing a cross-cultural human rights system which enhances universal peace and
justice.
Islam as a religion contains the ability to adapt to contemporary social conditions. It is
in this light that a compatible body of law may be established through a medium
which demonstrates the maqasid al-Sharia (higher goals and purposes). This in the
Islamic legal sense acknowledges that legal order is based on and derived from the
Sharia but is not interpreted to mean that a narrowly defined code of behaviour is to
be imposed on society.261 Rather, it regards democracy, economic prosperity, good
governance, human rights and pluralism as fundamental Islamic objectives.262

6.8.1 Maqasid al-Shariah

The term maqsid (plural: maqasid)263 transfers to purpose, objective, principle, intent
and goal.264 As such, the maqasid of Islamic law relates to the objectives, purposes
and principles which underpin Islamic rulings.265 It is based on the idea that Islamic
law is purposive in the sense that it serves to promote the welfare of the people whilst
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protecting them from harm.266 The maqasid is used interchangeably with al-masalih
al-’ammah (public interest) and denotes that the principles of Islamic law are there for
the ‘interest of humanity’, giving precedence to the latter over an illogical literalist
interpretation.267 The relevance of such a concept stems from its embodiment of
divine intents and moral concepts upon which Islamic law is based, thus representing
the link between Islamic law and contemporary human rights.268 Modern scholarship
introduced a universal maqasid through direct induction from the primary sources.
Over time these contemporary scholars, who recognised the need for reform,
expanded the universal application of the maqasid in correlation with the prevailing
socio-political climate surrounding them. 269 The fundamental purposes of the
universal principles, derived from the higher values of the Sharia, are to maintain
‘orderliness, equality, freedom, facilitation, and the preservation of pure natural
disposition (fitrah).270 Added to the universal maqasid was the maintenance of human
dignity and human rights, the equal treatment of women and the development of
civilisation (imran), the result of which positioned justice and freedom at the top of
the maqasid hierarchy.’271 Thus the significance of this innovative approach allows
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for the fusion of the scripts and contemporary needs by which the method of
induction from the sources produces a multi-dimensional structure, consisting of
levels of necessity, scope of rulings, scope of people, and levels of universality to
allow for reform and development of Islamic law. 272 The induction-orientated
approach produces a departure from the literalist body of fiqh literature of the legal
schools whose immutable approach to the teachings of Islam remains Islam’s biggest
contemporary hurdle. At this point it is important to note that compliance with matters
of ibadat (worship) are absolute and immutable in accordance with the traditions of
Islam. Whereas, the consideration of purposes is permissible in matters of mu’amalat
(worldly dealings).273 In essence, the shortfalls arising from the legal theory of the
usul al-fiqh, which has in some part failed to establish a contemporary law making
system, can potentially be overcome through the medium of the maqasid al-Sharia.274
The inherited premodern Islamic tradition in contemporary society, with regard to
Islamic law and its underlying world view, episteme, and various methodologies
underpinning this body of thought are not adequately equipped to meet the global
challenges of today’s Muslims.275 To establish a compatible system of human rights
between Islam and the West which is feasible in both theory and practice would
require a maqasid-orientated Islamic reformation. This approach can be observed
among Turkeys Justice and Development Party (AKP) who possess a progressive
political programme that covers fundamental rights and freedoms, as well as
Malaysia’s People’s Justice Party (PKR) and Indonesia’s Prosperous Justice Party
(PKS) whose proposed policies advance justice, human rights, education, government
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accountability and transparency.276 Positive developments in Muslim states such as
these are often eclipsed by consistent emphasis in the media of horrifying events
occurring in other parts of the Muslim world.277 Yet these states, whose genesis was
far from secular, have a genuine Islamic foundation underpinning a genuine
internalisation of democracy and human rights concepts. This is not to say that in
these Muslim states human rights violations do not occur frequently and
systematically, as that is the hard truth of the matter, but the root of these violations
do not find their justification in the principles of the Sharia. Rather they occur due to
the political will of governments who act to maintain their power through
preservation of the current status quo. This prohibits the very nature of the Sharia as a
potential means for reform in the interest of human rights.278
Thus, the maqasid-orientated approach is holistic in the sense that it does not restrict
itself to one narration or view, but rather focuses on the implementation of the higher
purposes of unity, reconciliation and justice.279 The adaptability of Islamic law which
underpins this approach is paramount to the progression of Islam and its compatibility
with the secular world. This approach, which would take precedence over the literalist
applicability of the usul al-fiqh, would create a departure from the method of
interpreting narrations as absolute and unconditional. However, it is beyond the ambit
of this thesis to devise a methodology for the universal adoption of the maqasid in the
Muslim world. It must be noted that until there is a global readiness to accept such a
reform, the literalist application of the Sharia, which utilises theological abrogation as
a tool for religious legitimacy, renders it near impossible to establish a compatible
system of human rights. Yet at the heart of the Sharia, devoid of its historical,
geographical and socio-political influence, lies a body of law, which is not just limited
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to its compatibility, but has the potential to enhance a cross-cultural system of
universal human rights.280

6.9 Conclusion

This chapter examined and analysed the relation between Sharia, international
criminal law and human rights in different aspects. The principles of Sharia are, in
most cases, compatible with the Rome Statute and both share the same values and
norms. There is no conflict in the main objectives of the Statute and Sharia in regards
to protecting serious violations of human rights, achieving justice and ending
impunity. Islam as a religion and Sharia as a legal system both promotes and
contributes to the restoration of peace and prevention of crimes and acts of violence.
It is apparent that the current application of Sharia, in some states, could be contrary
to such principles and values, but this is mainly due to governments’ incorrect
interpretations. If the situation in these Arab states continues as it is, the Rome Statute
provisions will contradict with Sharia and could affect the ratification process.
Moreover, the ICC may have jurisdiction over cases from these states due to the
human rights violations. The current application of Sharia in some Arab states could
be an obstacle to joining the ICC. Reforms to Sharia by implementing modern
interpretation to the jurisprudence and principles would be an effective way. The
Sharia, as a legal system, allows for such an approach to be adopted and it is in fact
adopted in other branches of law. But the issues of human rights and the questions
about reforms have always met with reluctance from several governments. In order to
establish a compatible body of law with that of the modern law of nations, a positive
discourse which opens the gates of rational interpretation must be made. This will
allow for an effective analysis which objectively addresses the flow of thought
280
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between Islam and the West, seeking to inaugurate a compatible system which is
mutually enhancing. With the growing importance of the Islamic world in the global
community, this is absolutely paramount in order to achieve the objectives
underpinning international law; that is the attainment of humanity’s fundamental
goals of advancing peace, prosperity and human rights. The next chapter will discuss
and examine selected Arab states’ approaches towards the Rome Statute, relative to
the ICC, and the status of international criminal justice within these states.
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7 Chapter Seven: Case Studies

7.1 Introduction

This chapter takes the form of case studies of selected Arab states, and examines their
main constraints and challenges to ratification and implementation, taking into
consideration the political situation, legal framework and geographical and social
contexts involved. The chapter is divided into two parts. The first part will discuss
and cover the Arab Member States of the ICC - namely Jordan, Tunisia, Comoros,
and the most recent member, Palestine - as well as briefly reviewing the position of
the ICC in those states. The second part covers some of the Arab Non-member States,
Sudan and Libya, who have cases before the ICC, and a final section on Egypt. This
will discuss Egypt’s attempts to incorporate international criminal law into its
domestic legislation and its relation with the ICC, as Egypt’s position has a special
impact and importance on the whole region.

The renewed engagement of Arab states with international criminal justice issues has
been propelled by the Arab Spring. The current level of engagement by Arab states
with the ICC is unprecedented. In the early days of the Arab Spring, issues of justice
and accountability were front and centre. Within days of Tunisian President Zine AlAbidine Ben Ali being pushed from power, an arrest warrant was issued for him, and
Tunisia declared that it would ratify the Rome Statute. Egypt has also expressed its
desire to ratify the Statute, and has taken steps towards putting ousted leader Hosni
Mubarak on trial. The UN Security Council referred Libya to the ICC, and the
Prosecutor requested arrest warrants for Gaddafi, his son Saif al-Islam and the exhead of intelligence services. The conflicts in Bahrain, Syria, Iraq and Yemen have
also led to calls for applying justice.

Chapter two examined examples of civil and common law states, including Muslim
states, which have ratified and implemented the Rome Statute. The state’s domestic
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legal systems create different tendencies with respect to their willingness to join
adjudicatory bodies and the intention of their commitments to international courts.
States use materials about the similarities between the Court’s main principles and
their domestic legal rules to aid their decision about whether to recognize the Court’s
jurisdiction. Thus, they tend to push for rules and procedures that imitated those of
their domestic legal systems to help reduce uncertainty regarding the Court’s future
decision-making processes.1

Figures show that common and civil law states were keen to join the ICC, after the
negotiations of the Statute, in comparison to Islamic law states. This is a result of the
nature of the Court’s, which is mainly compromised from common and civil law
systems.2 The domestic legal systems influenced the decisions of the negotiating
states to join the ICC after its creation. Some scholars describe the Rome Statute as a
true compromise between common and civil legal traditions,3 but the third major legal
tradition of the world, Islamic law and its differences with Western legal systems
constituted a large obstacle at the Rome Conference and was largely neglected in the
negotiations. Since the Islamic legal tradition is the least widespread among the three
major legal systems of the world, Islamic law states constituted by far the smallest
group amongst the negotiators.4 Thus, their negotiating power in comparison with
civil or common law states was much smaller.

The growing influence of Islamic law on the national legislation and jurisprudence of
Muslim and Arab states, and the growing number of international criminal cases in
the Arab world raises the question of compatibility of the set of principles and
provisions of the international criminal law with Islamic law. The Rome Statute,
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which embodies the modern form of international criminal law, opens the door for the
application of Islamic law principles in its Article 21(1)(c), but on a subsidiary basis.
Out of the present 124 State Parties to the Statute, 24 are members of the
Organization of Islamic Cooperation (OIC),5 which means that about 20% of the ICC
Member States have an Islamic background.

7.2 Member States

To date, Jordan, Comoros, Djibouti,6 Tunisia, and Palestine are the only Arab States Parties to
the Rome Statute. This part discusses all these states except Djibouti.

7.2.1 Jordan

Jordan is a Muslim state,7 the constitution stipulates that the state religion is Islam,
but provides for the freedom of other practices. In 1956 the Jordanian National
Assembly adopted a new criminal code and code of criminal procedure. Both were
based on the Syrian and Lebanese codes, which in turn were modelled on French
counterparts. Within the realm of criminal jurisprudence, Jordan retained only
nominal application of sharia.8 Although Jordanian legislation is based on European
Laws, Sharia remains in effect for matters concerning personal status. The Jordanian
civil court system hears all civil and criminal matters that do not fall under one of the
special courts. The religious courts in Jordan have jurisdiction solely over personal
5

These states are Afghanistan, Albania, Bangladesh, Benin, Burkina Faso, Chad, Comoros, Djibouti,
Gabon, Gambia, Guinea, Guyana, Jordan, Maldives, Mali, Niger, Nigeria, Palestine, Tajikistan,
Tunisia, Senegal, Sierra Leone, Suriname, and Uganda.
6
Djibouti signed the Rome Statute on 7 October 1998. Djibouti deposited its instrument of ratification
of the Rome Statute on 5 November 2002, becoming the 82nd State Party to the Rome Statute.
7
The Jordanian Constitution (1952) Art. 2. This Article states that ‘[i]slam is the religion of the State’.
8
See more Cindy Moors, Jordan: A Modern Criminal Justice System Amidst Turmoil, 15 Crime and
Justice International 27, Apr. 1999, <http://www.cjimagazine.com/archives/cji56d0.html?id=283.>
accessed 13 September 2016.
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matters. These include areas of family law such as marriage or divorce, child custody,
adoption, and inheritance matters. Each major religious group administers its
own religious laws. For example, the Sharia court system is used for Muslim
citizens, while Christian sects have religious councils that fulfil a similar purpose. The
Sharia court, which has family law jurisdiction for Muslims, applies Islamic law
adhering to the Hanafi school of Islamic jurisprudence, except in cases that are
explicitly addressed by civil status legislation. The other courts in Jordan are limited
to specialized or specific jurisdictions. For example, the military court deals with
offenses involving military personnel and with national security crimes. There was
no evident concern regarding Sharia during the ratification and implementation
process of the Rome Statute in Jordan. This was confirmed by the Interpretive
Declaration upon signing the Statute affirming that “the Government of the
Hashemite Kingdom of Jordan hereby declares that nothing under its national law
including the Constitution is inconsistent with the Rome Statute of the International
Criminal Court. As such, it interprets such national law as giving effect to the full
application of the Rome Statute and the exercise of relevant jurisdiction thereunder.”9
As for the status of international law in Jordan, the Court of Cassation of Jordan has
ruled that international law has supremacy over national law and that the former
should be applied in case of a conflict between the two.10

Jordan signed the Rome Statute on 7 October 1998 and deposited its instrument of
ratification of the Rome Statute on 11 April 2002,11 by enacting the International
Criminal Court Ratification Law Number 12 of 2002.12 Article 2 of this law stipulates
that the Rome Statute, annexed to the law, is ‘valid and effective’, which means that it
becomes part of Jordanian law. After the ratification of the Rome Statute, the
9

United Nations, Treaty Series, vol. 2187, p. 3; depositary notifications C.N.577.
1998.TREATIES577. 1998.TREATIES-8 of 10 November 19981 and CN.604. 1999.TREATIES604.
1999.TREATIES-18 of 12 July 1999.
10

See for example Court of Cassation ruling 4211/2004 of 15 May 2005, Decision No. 2294/2006 Date
31/3/2007 and Decision No. 3569/2000 Date 20/3/2001. See also article 24 of the Civil Code.
11
U.N. Treaty Collection, Rome Statute of the International Criminal Court, Ratifications and
Signatories, <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII10&chapter=18&lang=en.> accessed 11 April 2014.
12
Ibrahim Aljazy, ‘The Implementation of International Criminal Law in Arab States: The Jordanian
Experience’ in Lutz Oette (ed), Criminal Law Reform and Transitional Justice: Human Rights
Perspectives for Sudan (1st edn, Ashgate Publishing, Ltd 2011).

260

‘Committee for the legal harmonization of Jordanian law with the ICC Rome Statute’
was established pursuant to a resolution by the Council of Ministers in August 2002.13
The main task of the Committee was to prepare the requisite legal reforms, namely by
reviewing national law and proposing amendments with a view to adopting legislation
in conformity with the Rome Statute. Several laws were reviewed and amended to
ensure such harmony, including the Penal Military Code, which was amended by
means of Penal Military Code Number 30 of 2002 and Number 58 of 2006.14 Jordan
has taken significant steps towards incorporating the Statute into its domestic legal
system; particularly in the form of draft laws. The work of the Committee has also
comprised a new law known as the Law of the National Court for International
Crimes, the first draft was completed in 2008, but further revisions are still being
made.15

7.2.1.1 The Jordanian Draft Law

Article 2 of the draft law provides that international crimes are any of those crimes
recognised in the Rome Statute - genocide, crimes against humanity and war crimes –
also, referring to any other crime included within the ICC’s jurisdiction unless the
crime was subject to a reservation by Jordan, which can be understood as an indirect
reference to the crime of aggression. Article 11 of the draft law reproduces the
definition of the crime of genocide as stipulated in Article 6 of the ICC Rome Statute
verbatim. Article 12 reproduces the definition of crimes against humanity found in
Article 7(1) (a-j) of the Statute, however, omitting the text of Article 7(1)(k), namely
“[o]ther inhumane acts of similar character intentionally causing great suffering, or
13

Prime Ministry, The Hashemite Kingdom of Jordan,
<http://www.pm.gov.jo/arabic/index.php?page_type=decision&part=4&id=10> accessed 20 July 2015.
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The Military Criminal Code no. 43 of 1952 was replaced by Military Criminal Code no. 30 of 2002
and by the law no. 58 of 2006. Jordanian Military Penal Code 58 (2006), Official gazette, No. 4790,
11.01.2006, p. 4274-4293 No. 58 of 2006, available in Arabic at < https://www.icrc.org/applic/ihl/ihlnat.nsf/xsp/.ibmmodres/domino/OpenAttachment/applic/ihl/ihlnat.nsf/69FA2185B09E0DB6C12576A20036241E/TEXT/Jordan%20%20Military%20Criminal%20Code%2C%202006%20%5Bara%5D.pdf> accessed 20 July 2015.
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Ibrahim Aljazy, ‘The Implementation of International Criminal Law in Arab States: The Jordanian
Experience’ in Lutz Oette (ed), Criminal Law Reform and Transitional Justice: Human Rights
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serious injury to body or to mental or physical health”. This reflects concerns that the
broad definition contained in Article 7(1)(k) of the Rome Statute may prompt national
judges to find that certain conduct of the country’s justice system constitutes crimes
against humanity, contrary to the intention of the legislature.16

Articles 13-16 of the draft law also provide for a detailed description of war crimes,
including crimes against persons, attacks on property, on humanitarian operations and
their emblems, and several crimes relating to the methods of combat which apply to
both international and non-international armed conflict in line with Article 8 of the
Rome Statute. In addition to the provisions included in the draft law, the Jordanian
Penal Military Code number 58 (2006) also deals with war crimes, and includes
Article 41 of the Penal Military Code, which was inserted with a view to
implementing the Rome Statute, and sets out a list of acts that are considered war
crimes if committed during armed conflicts.17 These provisions were amended in
connection with Jordan’s accession to the Rome Statute of the International Criminal
Court in order to bring Jordan’s Military Criminal Code in accordance with Jordan’s
international obligations. Article 41 of the Penal Military Code is compatible with
Article 8 of the Rome Statute. However, unlike the Rome Statute, Jordanian law
imposes the death penalty for some of the listed war crimes, notably crimes related to
arrest, detention, torture and inhuman treatment, if these offences lead to the death of
the victim.18 The death penalty is also prescribed as the penalty for persons who incite
and participate in the listed war crimes.

Distinct from the penalties stipulated in Article 77 of the Rome Statute, which
envisages a maximum of life imprisonment, the crimes recognised in Article 11-16 of
the draft law are subject to the death penalty or permanent hard-labour only.
Moreover, persons contributing to the commission of the crime, such as by instigating
it, assisting the main perpetrator(s), or acting as co-perpetrators, are subject to the
same penalties as those provided for the actual perpetrator. Importantly, the draft law
16

ibid, 186.
Article 44 of the law states that this is not limited to the military personnel covered by the law, but
equally applies to civilians.
18
See Article 41 and 42 of the Penal Military Code.
17
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also recognises that military commanders or superiors are liable on the grounds of
command or superior responsibility for the failure to prevent or suppress the
commission of crimes falling within the law’s scope, and are subject to the same
penalties as set out above if found guilty.19

According to the draft law, the public prosecutor has the power to prosecute the
crimes set out in Articles 11-16 of the draft law and provides for the establishment of
a special National Court for International Crimes in Jordan to be tasked with the
hearing of criminal trials pertaining to such crimes. The envisaged court shall be
composed of a number of civil and/or military judges. The appointment of military
judges in the court’s structure gives rise to concerns regarding their impartiality,
particularly regarding whether they can remain independent from pressure applied by
their military superiors. This point is of particular significance when considering that
many of the individuals accused of or prosecuted for international crimes may have
been part of the military in the countries concerned, often either as army generals or
other high-ranking army leaders.20

Article 8 of the draft law gives the court jurisdiction over: (1) persons who commit
any of the crimes stipulated in this law inside the kingdom; (2) Jordanian nationals
who commit any of the crimes stipulated in this law outside the kingdom; (3) foreign
nationals who reside as permanent residents in the kingdom and who commit any of
the crimes stipulated in this law outside the kingdom where no extradition has been
accepted or requested pursuant to the provisions of the Rome Statute. It therefore
recognises territorial jurisdiction, the active personality principle and a limited form
of extraterritorial jurisdiction.21 However, the requirement of permanent residence in
Article 8(3) sets a high threshold that leaves foreseeable gaps in relation to other
foreign nationals present in Jordan, who may not be extradited to stand trial abroad, in

19
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particular, where such an extradition would lead to sending a person to another state
where he or she may be at risk of torture or other ill-treatment.22 The final part of the
draft law includes some general provisions that are similar to those included in the
Arab Model Law on crimes within the ICC jurisdiction.23 Importantly, it provides that
statutes of limitation shall not apply in relation to the prosecution of crimes and the
execution of punishment for the same, that fall within the scope of the draft law.

Jordan’s ability and willingness to adopt and apply effective implementing legislation
fulfils its obligations towards the ICC, and although there are some shortcomings in
the light of international standards, such as omissions relating to crimes against
humanity, the provision of the death penalty for international crimes and the role
assigned to military courts. Nevertheless, the steps Jordan has taken towards
implementation of the Statute are considered an achievement for Jordan and the
whole region.

7.2.2 Tunisia

Tunisia deposited its instrument of accession of the Rome Statute on 24 June 2011,24
and in doing so became the 32nd African state, the first North African state, and the
fourth member of the Arab League to become a State Party. Tunisia went still further
than some other State Parties and, acceded to the Agreement on Privileges and
Immunities of the ICC on 29 June. 25 However, Tunisia has not ratified the
Amendment to Article 8 of the Rome Statute, which was adopted on 10 June 2010 by
22

The US Government has pressured Jordan to enter a Bilateral Immunity Agreement since August
2003. For the agreement to enter into force, it must be ratified by Jordan’s parliament. On July 14,2005
the lower house rejected it by an overwhelming majority, concluding that it is contrary to Jordan’s
obligations under the Rome Statute, however, in 2006 the upper house decided to approve it.
23
Decree no. 598-21d-29/11/2005 regarding the Arab Model Law Project on Crimes within ICC
Jurisdiction. See unofficial translation provided by the Coalition for the International Criminal Court at
< https://www.iccnow.org/documents/ArabLeague_ModelImplementationLaw_29Nov05_en.pdf>
accessed 12 June 2015.
24
U.N. Treaty Collection, Rome Statute of the International Criminal Court, Ratifications and
Signatories, <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII10&chapter=18&lang=en.> accessed 11 April 2014.
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Kampala Review Conference of the Rome Statute, 26 nor has it adopted the
Amendments on the crime of aggression to the Rome Statute (also adopted at the
Kampala conference).27 Tunisia’s domestic legal framework has not yet been revised
to reflect its obligations under the Rome Statute.28 To date, there is no draft legislation
to implement the Rome Statute but Tunisian parliamentarians are seeking technical
and political assistance to proceed with the drafting of Rome Statute legislation.29

Now that Tunisia has ratified the Rome Statute, it is obliged to implement effective
laws for cooperating comprehensively with the ICC and meeting its obligations,
further strengthening its commitment to human rights and the victims of abuses.
Implementing the Rome Statute would strengthen the transitional justice mechanism
by serving as a model to improve national legislation on various topics, including
substantive elements of international crimes and modes of criminal responsibility.

7.2.2.1 Tunisia’s Transition

In the years since the fall of former leader Zine Al-Abidine Ben Ali and the
appointment of the Constituent Assembly in 2011, people in Tunisia have been
seeking justice and reparation for past wrongs.30 Civil society has flourished since the
revolution, reclaiming its proper role and forming new groups and organisations.
However, under the former Tunisian regime, civil society and other actors have had
limited exposure to issues such as justice, accountability and reparation for human

26
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rights violations. To tackle these issues now, the awareness and understanding of
transitional justice challenges must be increased and strengthened.31

A number of NGOs have gathered together and taken up the initiative of providing
the support needed to increase and build up knowledge on transitional justice issues in
Tunisia and strengthen the capacity of key actors. 32 By organising activities like
training seminars,33 advanced courses and follow-up sessions, such activities have
focused mainly on civil society groups. These include individual actors and NGOs
involved in work related to transitional justice and human rights. In addition to
participants from the media, the judiciary, legal professionals and academics, policy
and decision-makers, political parties and members of the Constituent Assembly,
have become members of institutions and commissions working on areas relevant for
transitional justice. Such processes will contribute to raising awareness about this
topic, reinforcing key actors and civil society to advocate effectively at the political
level. They will play a dynamic role in supporting transitional justice processes.
Implementation of the Rome Statute would strengthen the transitional justice
mechanism by serving as a model to improve national legislations.

Although Tunisia did not witness severe conflicts during the Arab spring, compared
to other neighbouring states, the approach Tunisia adopted was very effective. The
decision to accede to the Rome Statute and seek assistance from international experts
to incorporate international crimes into their domestic legislation, to examine existing
legislations and amend their legal system with the aim of enhancing justice, is a
process that should be adopted by other Arab states.

31
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7.2.2.2 Current Status of Tunisian Legislation

Tunisia has not implemented the Rome Statute as of yet, but the current domestic
legislation covers some of the international crimes defined in the Statute. Tunisia is a
signatory of the CAT,34 in which ratified states have treaty obligation to incorporate
crime of torture into domestic law. The Tunisian Penal Code covers all international
criminal offences, 35 in addition to terrorism, which is regulated by the CounterTerrorism Law 2003.36
Tunisia also ratified the Optional Protocol to the CAT on the 29 June 2011,37 which
contains, among others, the obligation for State Parties to establish National
Preventive Mechanisms against the use of torture. Tunisia is thereby the first Arab
state to establish this body under the Optional Protocol.38 Article 23 of the Tunisian
Constitution establishes the prohibition of torture and confirms that “The state
protects human dignity and physical integrity, and prohibits mental and physical
torture, crimes of torture are not subject to any statute of limitations.”39

Article 101 of the Tunisian Penal Code prohibits the use of violence against
individuals by public officials or similar in the course of or in connection with the
performance of their duties, punishing these acts with five years of imprisonment.40
Torture is defined in this article as “any act by which severe pain or suffering,
whether physical or mental, is intentionally inflicted on a person for such purposes as
obtaining from them or a third person information or a confession, punishing him for
an act that he or a third person has committed or is suspected to have committed,
intimidating or coercing him or a third person, or when pain or suffering is inflicted
34
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Convention against Torture on September 23, 1988.
35
Penal Code was adopted on 6 June 2005 by the Law 2005-46.
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for any reason based on discrimination of any kind.”41 This definition is similar to the
definition of torture found in Article 7(2)(e) of the Rome Statute.

The UN Committee against Torture, in its general comment on the Convention
against Torture stated that “[t]hose exercising superior authority – including public
officials – cannot avoid accountability or escape criminal responsibility for torture or
ill-treatment committed by subordinates where they knew or should have known that
such impermissible conduct was occurring, or was likely to occur, and they failed to
take reasonable and necessary preventive measures.” 42 In addition, Tunisia’s
membership in the ICC requires it to adopt the principle of criminalising command
responsibility for torture, in instances in which the torture in question is so
widespread and systematic in nature that it meets the criteria of a crime against
humanity.

Tunisian law is not well-equipped enough to address command or superior
responsibility, the legislation provides that persons can be held criminally accountable
only for the direct commission of a crime or for complicity in it.43 Article 32 of the
Penal Code sets out the meaning of complicity, which can take the form of either
facilitating the commission of the crime by aiding, abetting or assisting, giving
instructions to commit it, or conspiring with others to fulfil the criminal purpose. Such
forms of criminal responsibility do not cover the liability known in international law
as command or superior responsibility.44

On 22 October 2011, the interim government promulgated an amendment to the Penal
Code’s provisions on torture that introduced a statute of limitations of fifteen years
from the time of the commission of the offense, after which prosecutions cannot be
41
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brought. Before this amendment, torture as a crime under Tunisian law had a statutory
limitation of ten years, as for all other crimes. However, international customary law
has long recognised that a statute of limitations should not apply to serious violations
of human rights.45

7.2.3 Comoros

On 18 August 2006, the Union of Comoros deposited its instrument of ratification of
the Rome Statute which entered into force on 1 November 2006.46 The Comoros then
ratified the Rome Statute and enacted legislation on cooperation on 7 February
2007.47 However, substantive provisions, particularly the definitions of crimes, were
missing. A new draft law was aimed at amending the Decree 07-013 in order to fully
implement the principle of complementarity, but parliament did not deal with the
amended bill for more than a year until legislation n.11-022/AU implementing the
Rome Statute, covering both cooperation and complementarity, was adopted by
Parliament on 13 December 2011. The legislation is considerably progressive and
broader than the Rome Statute in significant aspects, including the explicit prohibition
of amnesties, universal jurisdiction and superior orders.

48

The Comorian

implementing legislation also provides for the creation of a trust fund for victims,
effective provisions for the protection of victims and witnesses, and on the freezing of
assets.49
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7.2.3.1 Communication with the ICC

On 14 May 2013, the OTP received a referral on behalf of the authorities of the
Comoros with respect to the 31 May 2010 Israeli interception of a humanitarian aid
flotilla bound for the Gaza Strip.50 On the same day, the Prosecutor announced that
her office had opened a preliminary examination into the situation, and the Presidency
assigned the situation to Pre-Trial Chamber I on 5 July 2013.

Of the eight vessels in the flotilla, only three were registered in states that were parties
to the Rome Statute. The Court has territorial jurisdiction under Article 12(2)(a) of the
Rome Statute (“State of registration of that vessel”) over crimes committed on board
these three vessels, registered respectively in the Comoros (the Mavi Marmara),
Cambodia (the Rachel Corrie), and Greece (the Eleftheri Mesogios/Sofia). Cambodia
and Greece have been States Parties to the Rome Statute since 11 April 2002 and 15
May 2002, respectively.51 The situation forming the subject of the referral began on
31 May 2010 and encompasses all alleged crimes flowing from the interception of the
flotilla by Israeli forces, including another related interception of the Rachel Corrie
on 5 June 2010.52

The OTP has concluded that there was a reasonable basis to believe that war crimes
under the jurisdiction of the ICC were committed on one of the vessels, the Mavi
Marmara, when Israeli Defence Forces intercepted the ‘Gaza Freedom Flotilla’ on 31
May 2010. However, after carefully assessing all relevant considerations, the OTP
concluded that the potential case(s) likely to arise from investigating this incident
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would not be of “sufficient gravity” to justify further action by the ICC.53 The OTP
concluded that the legal requirements to open an investigation under the Rome Statute
were not met and announced that the preliminary examination had been closed. Under
the Rome Statute, the referring state, in this case the Union of the Comoros has the
right to request the judges of the ICC to review the Prosecutor’s decision not to
proceed to open an investigation, pursuant to Article 53(3)(a) of the Statute.54

Although this is legally permissible under Article 53(3)(a) of the Rome Statute, it has
to be said that the powers of judicial review on prosecutorial decisions are limited,
particularly when it is either the Security Council or a State Party that requests a
review of the prosecutor’s decision. Article 53(3) (a) does not categorically provide
that when either a State Party or the United Nations Security Council requests a
judicial review of the prosecutor’s decision, the judges can overturn such a decision
and order the Prosecutor to open an investigation.55 All the judges can do is request
that the prosecutor reconsiders the original decision, there is no provision within the
Rome Statute to suggest any course of action to be taken in the event that the
prosecutor maintains the original stance not to proceed. Nonetheless, the situation
would be different if the Pre-Trial Chamber decides to act on its own initiative, which
is legally possible only if the Prosecutor’s decision not to proceed is based on the
gravity of the crime and the interest of justice - under such circumstances the
prosecutor’s decision would be tied to the outcome of the Pre-Trial Chamber review
process.56 Consequently, if the Comoros were to request the judges to review the
decision, the Prosecutor could simply maintain her stance without being compelled to
give in to any form of external pressure to alter it. The rationale for such an approach
in the Rome Statute is to ensure that the OTP enjoys institutional independence from
53
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other organs of the Court. Still, such an approach makes the OTP susceptible to
external criticism of unjust selective enforcement of international criminal law.57

7.2.4 Palestine

On 1 January 2015, Palestine lodged a declaration under Article 12(3) of the Rome
Statute accepting the jurisdiction of the ICC over alleged crimes committed “in the
occupied Palestinian territory, including East Jerusalem, since June 13, 2014”.58 On 2
January 2015, Palestine acceded to the Rome Statute by depositing its instrument of
accession with the UN Secretary General, who accepted Palestine’s accession to the
Rome Statute on 6 January 2015, and Palestine became the 123rd State Party.59 The
Statute entered into force for Palestine on 1 April 2015,60 in accordance with its
Article 126 (2), which stipulates that “For each State ratifying, accepting, approving
or acceding to this Statute after the deposit of the 60th instrument of ratification,
acceptance, approval or accession, the Statute shall enter into force on the first day of
the month after the 60th day following the deposit by such State of its instrument of
ratification, acceptance, approval or accession”.61

Likewise, on 7 January 2015, the Registrar of the ICC informed Palestinian President
Abbas of his acceptance of the Article 12(3) declaration lodged by the Government of
Palestine on 1 January 2015 and that the declaration had been transmitted to the
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Prosecutor for her consideration.62 Moreover, the President of the Assembly of State
Parties to the Rome Statute, Minister Sidiki Kaba welcomed the State of Palestine’s
deposit of the instruments of accession to the Rome Statute, and to the Agreement on
the Privileges and Immunities of the International Criminal Court (APIC), which was
notified on 6 January 2015 by the Secretary General of the United Nations acting in
his capacity as depositary.63

On 16 January 2015, the Prosecutor announced the opening of a preliminary
examination into the situation in Palestine in order to establish whether the Rome
Statute criteria for opening an investigation were met.64 A preliminary examination is
not a full investigation but a process of examining the information available in order
to reach a properly informed determination on whether there is a reasonable basis to
proceed with an investigation pursuant to the criterion established by the Rome
Statute. Specifically, under Article 53(1) of the Rome Statute, the prosecutor must
consider issues of jurisdiction, admissibility and the interests of justice in making this
determination.65

The OTP previously conducted a preliminary examination of the situation in Palestine
upon receipt of a purported Article 12(3) declaration lodged by the Palestinian
National Authority on 22 January 2009.66 The office carefully considered all legal
arguments submitted to it and after thorough analysis and public consultations,
concluded in April 2012 that Palestine’s status at the United Nations as an “observer
entity” was determinative, since entry into the Rome Statute system is through the UN
Secretary General, who acts as treaty depositary. 67 At the time, the Palestinian
authorities “observer entity”, as opposed to “non-member State” status at the UN,
62
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meant that it could not sign or ratify the Statute.68 As Palestine could not join the
Rome Statute at that time, the OTP concluded that nor could it lodge an Article 12(3)
declaration bringing itself within the ambit of the treaty, as it had sought to do.69

On 29 November 2012, the UN General Assembly adopted Resolution 67/19 granting
Palestine “non-member Observer State” status in the UN with a majority of 138 votes
in favour 9 votes against, and 41 abstentions. 70 The OTP examined the legal
implications of this development for its own purposes and concluded, on the basis of
its previous extensive analysis of and consultations on the issues, that, while the
change in status did not retroactively validate the previously invalid 2009 declaration
lodged without the necessary standing, Palestine would be able to accept the
jurisdiction of the Court from 29 November 2012 onward, pursuant to Articles 12 and
125 of the Rome Statute.

The Office of Prosecutor considers that, since the UNGA granted Palestine Observer
State status in the UN, it must be considered a “State” for the purposes of accession to
the Rome Statute (in accordance with the “all States” formula).71 Additionally, as the
OTP has previously stated publicly, the term “State” employed in Article 12(3) of the
Rome Statute should be interpreted in the same manner as the term “State” used in
Article 12(1). Thus, a state that may accede to the Rome Statute, may also lodge a
declaration validly under Article 12(3). The focus of the inquiry into Palestine’s
ability to accede to the Rome Statute has consistently been the question of Palestine’s
“status” in the UN, given the UN Secretary General’s role as treaty depositary of the
Statute. The UN General Assembly Resolution 67/19 was therefore determinative of
Palestine’s ability to accede to the Rome Statute pursuant to Article 125, and equally,
its ability to lodge an Article 12(3) declaration.
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The process of implementing the Rome Statute or incorporating international crimes
into domestic legislations is not yet initiated by the Palestinian government. In
addition, there is not any indication or intention to conduct domestic trials, as
Palestine referred the case to the ICC. Thus, not any Sharia based concerns or
challenges faced to date. Upon ratification of the Statute, Palestine did not make any
declarations regarding Sharia. The legal system in Palestine is founded on the Basic
Law which functions as a temporary constitution for the Palestinian Authority, until
the establishment of an independent state and a permanent constitution for Palestine
can be achieved. It was passed by the Palestinian Legislative Council in 1997 and
ratified by President Yasser Arafat in 2002. Article 4(2) of the Basic Law states that
“the principles of Islamic Shari’a shall be a principal source of legislation.”72

7.2.4.1 ICC Preliminary Examination

Palestinian leaders said that they are pursuing a new strategy to put pressure on Israel
after decades of armed conflicts and on-and-off peace talks that have failed to end the
Israeli-Palestinian conflict. They describe their strategy as “internationalizing” the
issue.73 The Palestinians want to establish an independent state on the boundaries as
existed before the 1967 war in the West Bank and Gaza, with East Jerusalem as its
capital, and they see recourse to the courts as a way of diplomatically isolating and
increasing pressure on Israel.

The Palestinians believe some Israeli military actions in Gaza amounted to war
crimes. During the 50-day conflict in 2014, more than 2,100 Palestinians were killed most of them civilians, according to the UN and tens of thousands of homes in Gaza
were destroyed or badly damaged.74 On the Israeli side, 67 soldiers and six civilians
were killed. The Palestinians also plan action against the expansion of Israel’s
72
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settlements in the West Bank and East Jerusalem - land it has occupied since the 1967
Middle East war. According to Article 8 of the Rome Statute the unlawful
deportation, transfer or confinement of protected persons - those living in territory
which is under military occupation - constitute war crimes. Since it occupied the
Palestinian territories in 1967, Israel has facilitated the movement of its citizens into
West Bank settlements, including East Jerusalem.75

While the Palestinian Islamist movement, Hamas, officially supported joining the
ICC, its leaders could face charges of ordering indiscriminate attacks against civilians
when the ICC Prosecutor considers the recent Gaza conflict. Militants from Hamas
and other groups fired thousands of rockets and mortars at Israeli towns and cities.
Israel, for its part, carried out hundreds of air strikes in Gaza and launched a ground
offensive. Israel’s government is expected to use third-party NGOs to pursue its own
complaints against Palestinians in the ICC. Already, Shurat HaDin, an Israeli human
rights group, has formally asked the ICC to investigate alleged war crimes committed
by Palestinian leaders.76

The OTP confirmed that prosecutors would be looking at the Gaza conflict, as well as
other issues that include Israel’s construction of settlements on occupied Palestinian
lands. They will also examine alleged war crimes committed by Hamas, which
controls Gaza, including its firing of thousands of rockets at Israeli residential areas
from crowded neighbourhoods.

7.2.4.2 Political Factors

Palestine did not participate in the negotiations of the Rome Statute as a state as its
small delegation consisting of only two representatives was in the form of an
75
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observing “organization”.77 It did not have the opportunity to sign the Statute like the
other Arab states in 1998, its decision to accede to the Statute later on could be based
on some political factors. Although some Arab states’ leaders are not willing to join
the ICC because of political reasons and fear of prosecutions, the political factor
played a major role in the Palestinian example. As the ongoing Arab-Israeli conflict
affects some of the Arab states’ decisions to ratify the Rome Statute,78 Palestine used
the same conflict as a reason to join the ICC once it had the opportunity. The political
will played a major role in the Palestinian example of an Arab state joining the ICC.

Israel and the US object to what they see as unilateral approaches by the Palestinians
to international bodies, saying they undermine the chances for a negotiated peace
deal. When Palestinian leaders applied to join the ICC, Israeli Prime Minister
Benjamin Netanyahu said they had chosen “a path of confrontation” and that Israel
would “not sit idly by”.79 The Israeli Government’s first punitive move was to stop
the transfer of about $400m in tax revenues collected on behalf of the Palestinian
Authority between January and March 2015. The Palestinian Chief Negotiator, Saeb
Erekat, called this an act of “piracy”.80 As a result, 160,000 Palestinian Government
employees were paid only 60% of their salaries for three months.81
The US was firmly opposed to Palestine’s moves at the ICC. 82 The US State
Department said it does not believe Palestine is a sovereign state, and therefore is not
qualified to join the ICC.83 Washington is the second biggest donor to the Palestinian
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Authority after the European Union, giving $400m each year, however, under US
law, this support will be cut if the Palestinians press claims against Israel at the ICC.
In December, President Barack Obama signed into law an appropriations act that
would cut off some aid to the Palestinian Authority if the Palestinians “initiate” or
“actively support” a “judicially authorized” ICC investigation “that subjects Israeli
nationals to investigation for alleged crimes against Palestinians.”84 Seventy-five US
Senators have also urged the Obama Administration to make clear that the ICC is not
a “legitimate or viable path for the Palestinians.”85 Palestine is facing challenges in its
attempts to establishing justice and peace in the territory. The ICC could face similar
challenges during investigations, collecting evidence and enforcing its decisions, due
to the expected lack of cooperation from Israel. However, it is still considered a
positive step towards ending decades of impunity in the region.

7.3 Non-Member States

This part considers the cases of Sudan, Libya and Egypt, all of which are non-member
states.

7.3.1 Sudan

Sudan participated in the Rome Conference with 9 representatives in its delegation
and signed the Statute on 8 September 2000. 86 However, on 26 August 2008 a
communication received from the Government of Sudan informed the Secretary84
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General that “Sudan does not intend to become a party to the Rome Statute.
Accordingly, Sudan has no legal obligation arising from its signature on 8 September
2000.” 87 Although Sudan participated actively in the Rome Statute negotiations,
despite its subsequent signature, its non-ratification to date means the Court has no
jurisdiction over Sudan.

The Court has jurisdiction over situations in any state where the situation is referred
by the United Nations Security Council acting under Chapter VII of the UN Charter.
The UN Security Council referred the situation in Darfur to the Prosecutor of the ICC
in Resolution 1593 (2005) on 31 March 2005, which required Sudan and all other
parties to that conflict to cooperate with the Court.88 It also invited the Court and the
African Union to discuss practical arrangements that would facilitate the work of the
Prosecutor and of the Court, including the possibility of conducting proceedings in the
region.

UN Secretary-General Kofi Annan established the International Commission of
Inquiry on Darfur in October 2004. The Commission reported to the UN in January
2005 that there was reason to believe that crimes against humanity and war crimes
had been committed in Darfur and recommended that the situation be referred to the
ICC. 89 When the Prosecutor receives a referral, the Statute requires that the
Prosecutor carry out a preliminary examination, or analysis, of the available
information in order to determine whether there is reasonable basis to proceed with an
investigation. Multiple sources of information have been used for the OTP’s analysis,
including reports from the Government of Sudan, the African Union, the United
Nations, and other organisations, local and international media, academic experts and
others.
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Following the referral from the United Nations Security Council on 31 March 2005,
the Prosecutor received the International Commission of Inquiry on Darfur’s
document archive. The OTP also requested information from a variety of sources,
leading to the collection of thousands of documents, and also interviewed over 50
independent experts. While the Government of Sudan established Special Courts to
try individuals for crimes committed in Darfur, there are justifiable concerns on the
efficiency of the courts and their role in restoring justice.90 These courts have so far
only dealt with low-level officers and civilians and according to the president, where
there is no mechanism in place to protect witnesses.91 Therefore, based on the Rome
Statute, as long as the Sudanese justice system showed an inability to deal with these
concerns, the Court may continue with its cases. 92 After thorough analysis, the
Prosecutor concluded that the statutory requirements for initiating an investigation
were satisfied.93

On 14 July 2008, Moreno-Ocampo requested an arrest warrant for President AlBashir for genocide, crimes against humanity, and war crimes against members of the
Fur, Masalit, and Zaghawa groups between 2003 and 2008.94 President Al-Bashir was
indicted on 4 March 2009 as an indirect perpetrator. The ICC found that there was
enough evidence that he had used the Sudanese military, as well as Sudan’s
Government, to carry out criminal activities. He was indicted for five counts of crimes
against humanity and two counts of war crimes. Pre-Trial Chamber I issued a second
warrant of arrest on 12 July 2010 in which he was indicted for a further three counts
of genocide.95

90

Jakob Pichon, ‘The Principle of Complementarity in the Cases of the Sudanese Nationals Ahmad
Harun and Ali Kushayb before the International Criminal Court’ (2008) 8 International Criminal Law
Review 185-228.
91
Dawn Yamane Hewett, ‘Sudan’s Courts and Complementarity in the Face of Darfur.’ (2006) 31 Yale
Journal of International Law 276.
92
Second Report of the Prosecutor of the International Criminal Court, Mr. Luis Moreno-Ocampo. to
the Security Council Pursuant to UNSC 1593 (2005). 13 December 2005.
93
ICC-OTP-0606-104 The Prosecutor of the ICC opens investigation in Darfur.
94
Prosecutor v. Al Bashir, Case No. ICC-02/05-01/09, Decision on the Prosecution’s Application for a
Warrant of Arrest against Omar Hassan Ahmad Al Bashir, 4 (March 4, 2009).
95
ICC-02/05-01/09.

280

7.3.1.1 The Incorporation of International Crimes

After the Security Council referred the Darfur situation to the ICC, the Government of
the Sudan took certain legal measures by enacting the Armed Forces Act 200796 and
the Criminal Act 1991 97 (later amended in 2009) in order to incorporate the
international crimes of genocide, crimes against humanity and war crimes. The
Armed Forces Act 2007 contains provisions on these crimes within a whole chapter
on international humanitarian law. The Criminal Law amendments of 2009 added a
new chapter (Chapter 18) with a total of seven articles,98 which had been drafted by a
special committee formed in the Ministry of Justice following the ICC intervention in
the Darfur situation.

The incorporation of the aforementioned crimes as part of the Sudanese criminal
justice system, is a significant step towards prosecuting international crimes
domestically and ending impunity. However, the incorporation process showed that
many gaps still existed in the body of the new legislation and its subsequent
amendments.

7.3.1.1.1 Genocide

The definition of the crime of genocide in the Criminal Act 1991 (as amended in
2009) is not in conformity or harmony with the definition contained in the 1948
Convention on the Prevention and Punishment of the Crime of Genocide. The
Convention has been incorporated into the many statutes of international criminal
tribunals, including Article 6 of the Rome Statute. In Sudan, the definition of
genocide in Article 187 of the Criminal Act 1991(as amended in 2009) reads as
follows:
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“There shall be punished with the death penalty, life imprisonment or any
other lesser punishment whoever commits, attempts or abets the commitment
of a crime or crimes of homicide against members of a national, ethnic, racial
or religious group with intent to exterminate or destroy them, in a whole or in
part and in the context of a systematic and widespread conduct directed
against that group and commits in the same context any of the following acts:

“killing a member or more of a group; (b) torture, or causing serious harm or
bodily or mental harm to a member of the group; (c) deliberately inflicting on
a member or more of the group conditions of life calculated to bring about its
physical destruction in whole or in part; (d) imposing measures intended to
prevent a member or more within the group from births; (e) forcibly
transferring a child or more from the group to another group.”

The definition of genocide in Article 187 is only partially in line with the 1948
Genocide Convention definition and the Rome Statute. Three critical points should be
highlighted here. First, whereas the 1948 definition of the crime of genocide stipulates
that “any of the following acts” constitute genocide, Article 187 makes “homicide”
the essential constituent act of genocide if the other elements of the crime are
present.99 The reference to homicide appears to narrow the definition and is bound to
create serious confusion.100

Secondly, the relationship between homicide and the other five acts listed at the end
of Sudan’s Article 187 is not clear. A literal interpretation of the definition seems to
suggest that they are cumulative, which could mean that there needs to be the act of
homicide as well as any of the five enumerated acts.101 In the 1948 definition, the five
acts are clearly distinct from homicide, because genocide is characterised by the intent
to destroy a protected group by the enumerated means. Only one of the five acts
99
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concerns homicide, whereas the other four acts do not need to result in the death of
the targeted members of the protected group, even though the ultimate intention must
be to destroy that group, in whole or in part.102 The 1948 definition thus recognises
that there are a number of means or ways, in addition to homicide, that can bring
about the destruction of a group; making homicide an essential element of the crime
of genocide as provided for in Article 187 which does not fully capture the nature of
this crime.

Thirdly, Article 187 introduces new elements to the definition of the crime of
genocide that could confuse genocide with crimes against humanity. The article
provides that genocide can be committed ‘against members of a national, ethnic,
racial or religious group with intent to exterminate or destroy them, in whole or in
part, and in the context of a systematic and widespread conduct directed against that
group.’ This definition creates confusion with regard to the elements of the crime of
genocide, recognised under the Genocide Convention of 1948 and Article 6 of the
ICC Rome Statute. As a result, Article 187 introduces a higher threshold for the
prosecution of the crime of genocide, because two separate aspects need to be proved:
(a) intent to exterminate or destroy members of the group; (b) that the crime was
committed ‘in the context of a systematic and widespread conduct’. No doubt the
latter element confuses genocide with crimes against humanity.103

7.3.1.1.2 Crimes against Humanity

Article 186 of Sudan’s Criminal Act 1991 (as amended in 2009) includes a similar
definition to Article 7 of the ICC Rome Statute. It states: ‘[t]here shall be punished
with capital sentence, imprisonment for life or any lesser punishment whoever
commits alone or jointly, encourages or supports any widespread or systematic attack
directed against any civilian population with knowledge of the attack, where he/she in
102
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the same context commits any of the following acts.’.104

The definition of the crime against humanity contained in Article 7 of the Rome
Statute requires that an attack must be carried out ‘pursuant to or in furtherance of a
state or organizational policy to commit such attack’. In the Tadic case, the Yugoslav
Tribunal held that, under customary international law, crimes against humanity could
also be committed ‘on behalf of entities exercising de facto control over a particular
territory but without international recognition or formal status of a ‘de jure’ state or
by a terrorist group or organization’.105 However, Article 186 does not reflect this
definition.

7.3.1.1.3 War Crimes

Article 188 of the Criminal Act 1991 (as amended in 2009) criminalises “war crimes
against persons”. The offence carries “capital punishment, life imprisonment or any
lesser punishment against whoever knowingly commits in the context of an
international or non-international armed conflict certain criminal acts”. The act further
identifies four other categories of war crimes, namely “(i) war crimes against
properties and other rights” in Article 189; “(ii) war crimes against humanitarian
operations” in Article 190; “(iii) war crimes related to the prohibited methods of
warfare” in Article 191; and “(iv) war crimes related to the use of prohibited
weapons” in Article 192. These five categories do not reflect the structure of Article 8
of the Rome Statute, which consists of just four categories of war crimes, two of them
in international armed conflicts and two in non-international armed conflicts.106

The 1991 Sudanese Criminal Act deals with five categories of crimes, all of which
can be committed in the context of either international or non-international armed
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conflicts. This phrasing is confusing, as it makes no distinction between the crimes
committed in an international context and those committed in internal armed
conflicts: this can be problematic because the prosecution of a particular category of
crime can often therefore require complex prior assessment of the type of armed
conflict involved. Courts are required to distinguish between international and noninternational armed conflicts, and this is further complicated by the fact that within
the sub-set of the latter there are two distinct categories.107

The definitional threshold for war crimes under Articles 188, 190, 191, and 192 of the
Criminal Act requires knowledge, which makes the threshold for committing war
crimes very high. The phrase “whoever knowingly commits in the context of an
international or non-international armed conflict the following criminal acts” is
problematic because it requires knowledge of the commission of war crimes. In
contrast to the Rome Statute, Article 188 of the Criminal Act on war crimes against
persons does not include “(i) sexual slavery; (ii) making improper use of a flag of
truce, of the flag or of the military insignia and uniform of the enemy or of the UN, as
well as of the distinctive emblems of the Geneva Conventions, resulting in death or
serious physical injury; and (iii) the transfer, directly or indirectly, by an Occupying
Power of parts of its own civilian population into the territory it occupies, or the
deportation or transfer of all parts of the population of the occupied territory within or
outside its territory.”108

The Armed Forces Act 2007 also introduced in Article 153 on war crimes offences
that might be committed by combatant personnel against civilians during military
operations; Article 154 on offences against persons enjoying special protection;
Article 155 on attacks against civilians; Article 162 on threatening and displacing the
populace; and offences against prisoners of war. However, such offences are
confusing because the definition and elements of the crimes are mixed with the
elements of the crime of genocide and crimes against humanity. This applies to
107
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crimes such as torture, the forceful transfer of children, and intentionally subjecting
groups to conditions of livelihood, with intent to destroy them totally or partially. It
also applies to offences of the murder of an individual, or individuals of a national,
ethnic, racial or religious group, with intent to partially, or totally exterminate or
destroy that group ‘within the context of a clear methodical conduct, directed against
such group’. Similar confusion concerns war crimes and crimes against humanity in
relation to crimes committed against a civilian population, such as slavery and
unlawful detention ‘within the framework of a methodical direct and widespread
attack directed against civilians’.109

The Criminal Act 1991 (as amended in 2009) does not include adequate provisions
that govern accountability for the commission of international crimes. The act does
not recognise criminal liability on the grounds of command/superior responsibility.
Article 22 of the Armed Forces Act 1999 shields superior army officers from criminal
responsibility in Sudan’s civil courts for acts committed by their subordinates. Article
39(7) (Immunities and Privileges) also provides that ‘members of the people’s armed
forces have no right to take legal proceedings in front of the civil judiciary during and
after the service for any negative effects impacted upon them as a result of executing
any lawful orders issued to them by those superiors during their service’.110 This
article directly contravenes Article 28 of the Rome Statute, which provides for
criminal responsibility of commanders and other superiors, and also contravenes
Articles 27(1) (Irrelevance of official capacity) and 33 (Superior orders and
prescription of law) of the ICC Rome Statute. Both articles apply equally to all
persons (whether civilian or military) including heads of states or governments,
members of governments or of parliaments, elected representatives or government
officials who shall in no case be exempted from criminal responsibility under the ICC
Statute. 111 These above-mentioned provisions were not substantially changed in
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subsequent legislative amendments.

Under the Armed Forces Act 2007, the Police Act 2008 and the National Security Act
2010, police officers, security forces members and collaborators and members of the
armed forces are granted substantive and procedural immunity. They can only be
subjected to a full investigation, prosecution and trial if the head of the respective
forces explicitly lifts their immunity. Many current laws provide legal (criminal and
civil) immunities for state agents, for acts including human rights violations,
committed in the course of their duties.112

The immunity provisions contained in the Police Act 2008, the Armed Forces Act
2007 and the National Security Act 2010 are not in harmony with international
criminal law standards and recognised practices, particularly when such provisions
are applied in the context of the several armed conflicts that have taken place in
Sudan over decades. Which have seen the commission of war crimes and crimes
against humanity. To legalise immunities in such a context, has serious
implications.113
In Sudan, the Criminal Procedure Act 1991 (as amended in 2009) 114 introduced
immunities related to the prosecution of international crimes by non-Sudanese courts
and other international bodies. Its Article 3 provides for procedural immunities, as it
“prohibits investigations or proceedings outside Sudan against any Sudanese person
accused of committing any violation of international humanitarian laws, including
crimes against humanity, genocide and war crimes.” It also prohibits “anyone in
Sudan from assisting in the extradition of any Sudanese for the prosecution of the
above crimes.” These amendments act as legal deterrents to any individual or group
contemplating cooperation with the ICC, and the provisions involved run counter to
112
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international trends and obligations, to agree on legal mechanisms to assist and
cooperate in the prosecution of international and transnational crimes.115

The incorporation of the international crimes of genocide, crimes against humanity
and war crimes into the Sudanese criminal justice system constitutes progress,
although the process has many gaps remaining in the body of the new legislation and
its subsequent amendments. This applies in particular to international criminal law
principles as part of the criminal and military laws. In the absence of such principles
the effective prosecution of international crimes will face serious legal obstacles at the
substantive and procedural levels. The definitions of international crimes need to be
reviewed so as to be in harmony with the standards of the ICC and the dynamic
interpretations recently adopted by international tribunals and courts.

7.3.2 Libya

Libya did not sign the Rome Statute, and as a matter of fact, it was among the seven
states that voted against the adoption of the Statute.116 There was no clear sign that
Libya would join the ICC during the Gaddafi regime., There were some reports that
the Libyan government has a legal committee that has been following developments
at the ICC closely, also preparing Libya’s input on the crime of aggression and other
issues for the 2010 Review Conference. Libyan delegates at the UN and some Libyan
international law professors have expressed their support for the ICC and their
optimism that Libya will eventually become a State Party. Libya had attended the
Assembly of States Parties sessions as an observer.117 Previously, Libya had concerns
about the Rome Statute provision that allows for Security Council referral of
115
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situations to the ICC.

Following the popular protests that had spread across the Arab region, Libya
witnessed the most violent conflicts. Peaceful protests that began on the 15 February
2011 in the eastern city of Benghazi quickly escalated with violent reprisals by the
government. Libya’s civil war continued for eight months, and with the help of
NATO air forces, the rebels succeeded in taking the capital city of Tripoli in
September 2011, effectively ending the Gaddafi regime’s 42-year rule.118

7.3.2.1 The Security Council Referral to the ICC

On 26 February 2011, the UN Security Council adopted Resolution 1970 by a vote of
15-0 referring the situation in Libya to the ICC.119 The resolution granted the ICC
jurisdiction over crimes committed in Libya from 15 February 2011, in which the
OTP revealed that an investigation into the situation in Libya would be launched.120

On 27 June 2011, the ICC judges authorised three arrest warrants related to the Libya
investigation for Muammar Gaddafi, his son, Saif al-Islam, and former Intelligence
Chief, Abdullah Senussi.121 The three were wanted on charges of crimes against
humanity for their roles in attacks on civilians, including peaceful demonstrators, in
Tripoli, Benghazi, Misrata, and other locations in Libya. The ICC’s proceeding
against Muammar Gaddafi was terminated following his death on 20 October 2011,
while anti-Gaddafi forces apprehended Saif al-Islam Gaddafi on 19 November 2011
in southern Libya and are holding him in the town of Zintan.122
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Libya challenged the admissibility of the cases against both Saif Al-Islam Gaddafi
and Abdullah Al-Senussi, claiming that Libyan courts were functioning appropriately
and that Libya was prepared to try them for more or less the same crimes they would
be tried for at the ICC.123 Libya submitted that the case was “of historic importance to
the Libyan people” as part of its historic transition, and that the Libyan courts were
“genuinely committed to pursuing the prosecution of both accused.”124 Based on the
principle of complementarity, Libya maintained that the national system was actively
investigating Mr. Gaddafi and Mr. Al-Senussi.125 But neither accused had been able to
meet with their counsel of choice, and there is little credible evidence from which to
conclude that the courts in Libya, whether in Zintan or Tripoli, are functioning
properly. The impartiality and the independence of the Libyan courts are dubious and
there is little to suggest that they are capable of providing fair trials.

On 31 May 2013, the Pre-Trial Chamber rejected Libya’s challenge to the
admissibility of the case against Gaddafi and concluded that “Libya had fallen short
of substantiating, by means of evidence of a sufficient degree of specificity and
probative value, that Libya’s domestic investigation covered the same cases as were
before the ICC”.126 The Pre-Trial Chamber also found that “Libya was genuinely
unable to carry out the investigation and prosecution of Gaddafi because of its
inability to secure the transfer of Gaddafi into state custody from his place of
detention in Zintan, the lack of capacity to obtain necessary testimony, and the
inability of judicial and governmental authorities to exercise full control over certain
detention facilities and to provide adequate witness protection, as well as significant
practical impediments to securing legal representation for Gaddafi”.127 On 21 May
2014, the Appeals Chamber rejected Libya’s appeal against the Pre-Trial Chamber’s
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decision.128

Ultimately, the Court has decided that the ICC must try Gaddafi, but Al-Senussi may
be tried in Libya.129 There are three main differences in the ICC’s reasoning in these
cases. The two cases were factually different, whereas the allegations against Gaddafi
had a broad geographical and temporal scope, spanning events occurring across
Libya, the case against Al-Senussi concerned conduct only occurring during the
repression of demonstrations in Benghazi.130 As such, the amount and quality of
evidence and testimony required in each case differed. The Appeals Chamber
determined that, although Libya had demonstrated its capacity to collect sufficient
evidence against Al-Senussi, the same could not be said in the Gaddafi case.
Secondly, the Appeals Chamber confirmed the Pre-Trial Chamber’s approach to the
issue of whether Libya could exercise control over the two accused. At the time of the
admissibility proceedings, Saif Gaddafi was in the custody of a local militia in Zintan,
while Al-Senussi was held in a supposedly government-controlled detention facility
in Tripoli.131 The third major difference explaining the divergent decisions was the
ICC Prosecutor’s position in relation to the admissibility challenges. In the Al-Senussi
case, the Prosecutor supported Libya’s argument in favour of national prosecution,
but opposed Libya’s challenge in the Gaddafi’s case.132

Libya’s obligation to the ICC is via UN Security Council Resolution 1970, which
referred the case of Libya to the Court and obliges Libya to comply with the Court’s
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demands. Though Libya is not party to the Rome Statute, it is a UN Member State
and is thus bound by Resolution 1970. This reasoning implies that a non-Party State
would not typically be bound to the ICC’s demands because that state has not ratified
the Rome Statute. In the case of Libya, however, the state’s obligations to the Court
are resolved because UN Security Council Resolutions have binding authority over
any UN Member State. The Rome Statute explicitly states that the Security Council
can refer cases to the ICC and, therefore, UNSC Resolution 1970 binds Libya to the
Rome Statute though the state of Libya is not a party to it.133

7.3.2.2 Complementarity Issues in Libya

Complementarity presents another problem for the ICC and its relationship with
states.134 Three “unresolved tensions” exist in the debate over whether domestic or
ICC proceedings ought to hold primacy of jurisdiction; the scope and implications of
the “same conduct test”; the relationship between cooperation and admissibility; and
the impact of due process and sentencing determination on admissibility.135 The
same-conduct test refers to the examination of whether the relevant state, if engaged
in a proceeding against an individual wanted by the ICC, is trying the individual for
the same crimes for which the ICC has brought charges. Many crimes - like torture,
genocide, and war crimes that are codified under international law and against which
the ICC is likely to bring charges - are rarely codified under domestic law, making it
difficult for a state to pass the same-conduct test. Additionally, if the state fails to
address the scope and gravity of crimes, it may not satisfy the requirements outlined
by the ICC.136

Some concern exists over the Court’s ability to pass an objective judgment on a
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state’s willingness or ability to engage in domestic proceedings. A number of states
have expressed concern about the power of the ICC to determine unilaterally whether
a state has the capacity to undertake national prosecutions.137 Some scholars have
proposed the creation of a “Third Party Advisory Council”, independent of the ICC
and composed of international legal scholars, to test the admissibility of a case before
the ICC.138 An independent panel would legitimise the proceedings of the Court and
further encourage the development of domestic institutions, enhancing the Court’s
legitimacy and credibility in the eyes of the public.139 They argue that a number of
challenges the Court now confronts in dealing with cases in Libya and Sudan might
be resolved by establishing a third party to determine admissibility. At the very least
this would add legitimacy to the Court, and delegitimise the arguments made by states
hoping to delay the process of investigation by making appeals to the ICC. The Arab
League could have such a role, as a well-established organisation, and act as an
advisory party. It would be similar to the involvement of the African Union in the
case of Sudan; however, such involvement as an advisory council, should be
regulated by rules or regulations that guarantee the impartiality of the advisory party;
it could be in the form of an agreement between the ICC and the Arab league.

A number of options exist for the ICC to engage in shared responsibility with Libya.
The Court should hold proceedings in Libya as opposed to The Hague.140 Article 62
of the Rome Statute makes it possible to decide to hold trials elsewhere than at The
Hague. The judges in situations concerning Kenya and the Democratic Republic of
Congo have sought submissions in this regard in the past, although in both instances it
was decided to proceed in The Hague due to infrastructure and security concerns in
the countries in question. By holding ICC proceedings in Libya the Court can use the
trial as a model for future proceedings, by widely promoting the case, and exposing it
to the Libyan people and its government as an example of the proper conduct of
judicial proceedings. Proceeding in this manner might pave the way for a more
137
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satisfactory development of Libya’s domestic judicial institutions. 141

The ICC can establish a policy of shared responsibility in Libya and Sudan, thus can
create an effective and efficient judicial system.142 The ICC should retain jurisdiction
in cases where it is apparent that the state is unwilling to prosecute an individual
accused of crimes for which the ICC has brought charges. However, the
inadmissibility of the case of Al-Senussi before the ICC indicates that the Libyan
national authorities were at least willing to proceed in the trials. In cases such as
Libya, where it appears that the state is merely unable to conduct a trial in a manner
consistent with ICC obligations, the Court has a duty to aid in the development of
national courts and judicial systems so they can conduct future trials on their own.143

Arab states usually lack incentives to engage in legal actions against accused
individuals of international crimes because they determine that the costs of such
action outweigh the potential benefits. However, it can be argued that the existence of
an international tribunal with coexisting jurisdiction could provide structural
incentives that change the cost-benefit calculation, resulting in the use of national
proceedings that would otherwise have been neglected.144 An investigation by the
ICC might have negative political effects on some of these states that would have no
control over such proceedings. The ICC can incentivise Arab states to develop their
domestic institutions by “offering the threat of an international investigation”.145 The
ICC therefore, can have a role as a mechanism for building national institutions and in
encouraging national courts to perform its duties.146 On being sworn in as the first
Chief Prosecutor of the ICC, Louis Moreno-Ocampo reflected that “the absence of
trials before this Court, as a consequence of the regular functioning of national
141
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institutions, would be a major success”.147

7.3.3 Egypt

Egypt has always been a fervent supporter of the idea of a permanent international
criminal court. From the start of the negotiations towards the Rome Statute, which
established the ICC, Egypt assumed a leading role, and was influential in drafting the
Rome Statute.148 Egyptian representatives were among the Vice Presidents of the
Conference, and members of its General Committee – in fact, the Chairman of the
Drafting Committee was Professor Cherif Bassiouni, a member of the Egyptian
delegation.149 But despite the role and efforts of the Egyptian delegation during its
negotiations,150 and being a signatory state to the Statute, Egypt has still not ratified
the Rome Statute, 151 thus rendering the ICC’s jurisdiction ineffective in Egypt’s
domestic legal system.

Since Egypt signed the Statute (in 2000) there have been no official relationships
between Egypt and the Court, or attempts at ICC jurisdiction in Egypt. Since the Arab
spring and the Egyptian Revolution of 2011 that led to the fall of that regime, some
hopes have started to emerge that Egypt would become a Member State of the ICC. In
a news conference with German Foreign Minister Guido Westerwelle in April 2011,
Foreign Minister al-Araby announced that “Egypt would ratify the Rome Statute”.
The conference stated that Egypt was “currently taking the required steps to join all
United Nations agreements on human rights”, was working hard to become a “legally147
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constituted state” and “wishes to follow the rule of law”.152 In doing so, Egypt would
be following in the footsteps of Tunisia, whose interim government approved
Tunisia’s accession to the Rome Statute after the Tunisian Revolution and the fall of
the country’s previous regime.

Despite its non-ratification of the Rome Statute, Egypt has ratified most of the
significant international treaties dealing with international crimes.153 The Egyptian
Penal Code criminalises, for example, acts of murder and torture, even if it fails to
proscribe them as international crimes in compliance with the definitions of
international law. Consequently, the Penal Code falls short in addressing the crimes of
genocide, war crimes including grave breaches, and crimes against humanity.154 Some
states that have ratified the Rome Statute still choose not to incorporate its provisions
into their national laws, but to continue to depend on their existing penal or criminal
laws. As the substantive international criminal laws cover criminal acts like murder,
torture or rape that are within the Rome Statute’s definitions of crimes against
humanity or genocide, such states apply the criminal provisions that already exist in
their national legal systems. Although most of the criminal acts found in international
criminal law are found in similar forms in national criminal laws (for example, wilful
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killing as murder, or pillage as theft).155 Neither the gravity of these crimes, nor the
penalties involved, will be the same as when they are elements of international crimes
such as genocide, which is considered the ‘most serious crime’, and whose gravity
risks being undermined if they are prosecuted simply as ordinary crimes.

Despite the fact that the sentencing provisions of the Egyptian Penal Code are no less
than those required for international crimes, still there is a difference between
defining some acts as ordinary crimes and others as international crimes. The existing
provisions of domestic laws are insufficient to deal with international crimes, it
follows that the Egyptian Public Prosecution Office and Courts are not legally
competent to investigate and try human rights violations that are serious enough to
amount to international crimes. Unfortunately, Egypt’s current status means it falls
short of meeting its international obligations.156

7.3.3.1 The Communication Submitted to the ICC

Since 2011, Egypt has struggled with continued political turmoil and violence that has
led to hundreds of deaths. In 2012, Mohammed Morsi was elected Egypt’s first
civilian and Islamist president after the overthrow of President Mubarak’s
government in 2011.157 But Morsi only lasted a year in power before being ousted by
the military on 3 July 2013, after massive street protests demanding his removal,
which resembled those against Mubarak in 2011. Thousands of supporters of Morsi
and the Muslim Brotherhood group, Egypt’s oldest and largest Islamist organisation,
of which former President Mohammed Morsi is a member. Protestors set up camps in
Nahda Square and near the Rab’a al-Adawiya mosque in Cairo, the Egyptian capital,
demanding his reinstatement and refusing to disband. On 14 August 2013, after the
government’s declaration to disperse the sit-ins by force, riot police and military
155
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troops stormed the two protest camps and hundreds of people from both sides were
injured or killed due to resistance and violence.

On 16 August 2013, the Muslim Brotherhood’s political wing, the Freedom and
Justice Party (the FJP), appointed a London-based law firm ITN Solicitors,158 to
represent it against the Egyptian government. On 13 December 2013, ITN lawyers,
acting on behalf of FJP and the MB, submitted documents to the ICC Registrar
seeking to accept the exercise of the ICC’s jurisdiction pursuant to Article 12(3) of
the Rome Statute, with respect to crimes alleged to have been committed on Egyptian
territory since 1 June 2013.159

All states, which are party to the Rome Statute accept the Court’s jurisdiction with
respect to crimes referred to in Article 5 of the Statute when committed on their
territories or by their nationals. States that – like Egypt – are not party to the Rome
Statute, may choose to accept the Court’s jurisdiction on an ad hoc basis by lodging a
declaration to that effect with the Registrar in accordance with Article 12, paragraph 3
of the Statute.160 Such declarations relate only to the scope of the Court’s jurisdiction,
and do not trigger investigations by the Court. The investigations can only be
instituted following the referral of a situation to the ICC Prosecutor by a state that is
party to the Rome Statute, or by the United Nations Security Council, or on the
authorisation from a Pre-Trial Chamber to the Prosecutor to open such an
investigation.
158
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The lawyers representing the Muslim Brotherhood argued that officials of the ousted
Morsi government made the communication, and that the Court should recognise it
because it remained the legitimate, democratically elected government. “We hope,
and we have good reason to believe, that the Court will take this declaration
seriously” said John Dugard, a South African human-rights lawyer involved with the
case who has also worked with the UN.161 On receiving the communication (as per its
established internal procedures) the Court Registry attempted to verify with the
Egyptian authorities whether or not it had been sent on behalf of the State of Egypt,
but did not receive a positive confirmation. The OTP’s statement says that, after a
rigorous factual and legal analysis of the communication and of additional
information received from the applicants, it determined that the communication sent
to the Registrar on 13 December 2013 was not (in terms of international law)
submitted by a person with the requisite authority, in other words, bearing “full
powers” to represent the State of Egypt for the purpose of expressing that state’s
consent to the exercise of ICC jurisdiction. In short, the applicants lacked locus standi
to ask the Court to exercise ad hoc jurisdiction pursuant to Article 12(3) of the Rome
Statute. The documents submitted (which were dated 10 August 2013) purported to be
signed on behalf of the Government of Egypt. After careful consideration of all the
facts, the OTP concluded that, as a matter of international law the applicants neither
exercised the requisite authority, nor were they in possession of “full powers”162 on
behalf of the State of Egypt; on the date when the declaration was signed or when it
was submitted to the Registrar of the Court.

The Registrar informed the petitioners that the communication received could not be
treated as a declaration asking for the ICC to exercise its jurisdiction pursuant to
Article 12(3) of the Rome Statute. The applicants lacked the requisite authority under
international law to act on behalf of the State of Egypt for the purpose of the Rome
Statute. The Registrar did though state that the assessment should in no way be
construed as determining the nature of any alleged crime committed in Egypt or the
161
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merits of any evidence presented. The OTP therefore determined that the documents
submitted should rather be treated as a communication pursuant to Article 15 of the
Rome Statute. However, as the allegations referred to in the communication fell
outside the Court’s territorial or personal jurisdiction, the OTP also determined that it
could not proceed any further with the applicants’ complaint or examine the crimes
alleged to have been committed.163

It may be argued that the Muslim Brotherhood’s legal team has wrapped questions of
democratic impropriety (who the rightful leader of Egypt is, and whether the coup
was legitimate) up in issues of international criminal law. It is a bold move – and
perhaps a politically intelligent one, in that it seeks to gain added publicity and
attention to on-going events in Egypt, as well as to earn sympathy for the
Brotherhood. But the ICC has shown itself to be very hesitant to take on such highly
controversial politicised cases.164 It seems, therefore that the Brotherhood’s efforts are
doomed to fail. Had the Morsi government filed its declaration while it was still in
power (as in the Cote d’Ivoire situation), that would have been one thing – but it did
not; and while there are interesting political questions about the legitimacy of the
military-led coup/revolution, the Muslim Brotherhood is clearly no longer the
government of Egypt in terms of “effective control”.165

An application for a declaration of ICC jurisdiction under Article 12(3) can gain
substantial media attention for a particular political cause, which can increase public
awareness and allow an issue to be framed as an international crime. So non-State
Parties can use the option to lodge a declaration for political gain,166 although it
should be remembered that it is within a State’s sovereign discretion whether or not to
lodge such an application, and it can choose to do so only when it can benefit itself.
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A declaration might be lodged when there is a political benefit – such as discrediting
or threatening political opponents – rather than being based on genuine interests of
justice. A declaration could lead to negative publicity or threat of prosecution for
those over whom jurisdiction is granted. A non-State Party could also try to limit
investigations into the “crime in question” and shield its own nationals, while using
the declaration as a political weapon against it enemies. However, the recent ICC
decisions noted above seem to indicate that the judges are keen to limit such attempts
to use the Court for political purposes. As there is no judicial scrutiny until an
investigation is requested, it cannot be known whether such a declaration is valid, but
the OTP can take actions as a result of its preliminary examination.167

It is also worth noting that the Brotherhood’s communication sought the ICC’s
jurisdiction with respect to alleged crimes committed on the State of Egypt’s territory
after 1 June 2013. The selected date was an attempt to limit the Court’s jurisdiction to
a certain time period, i.e. from one month before the ousting of Morsi. By doing so,
all the crimes that were alleged to have occurred during the year Morsi was in power
– for which he and other Muslim Brotherhood leaders are currently being prosecuted,
and in some cases have been sentenced – would be outside the Court’s jurisdiction.

The politicisation of the ICC is a major worry for those States Parties who have
ratified the Rome Statute, 168 as it would undermine the Court’s international
legitimacy and trust in the OTP’s proprio motu powers.169 Such a politicisation could
also antagonise non-States Parties, and would risk the Court losing international
standing and support as a result of this political influence; might dissuade other states
from becoming parties to the Rome Statute, all of which would risk hampering the
ICC’s ability to achieve its aim of preventing the perpetrators of international crimes
enjoying impunity.
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There have been repeated calls for to Egypt to join the ICC, but communications such
as that from the Muslim Brotherhood could slow down this process if not stall it
completely, given the political tensions between the Egyptian government and the
Muslim Brotherhood and Egypt’s decision to declare it a banned group and a terrorist
organisation.

In a press statement released on 8 May 2014, the OTP confirmed that it had held
meetings with the Muslim Brotherhood’s lawyers.170 However, this press release
could create the impression that the prosecutor has established close ties with the MB,
and so could be mistaken as indicating that the OTP was siding with the MB against
the current Egyptian government. Or, in turn, the Court’s reluctance to admit and act
on the MB’s communication could be seen as giving the government political support
against the Brotherhood. Such statements can still be used in the media by a party
submitting a communication as evidence that the ICC does not deny that internal
crimes were committed in (or perhaps by) the state.171 The OTP mentioned in its
statement that it should in no way be construed as a determination on the nature of
any alleged crimes committed in Egypt or on the merits of any evidence presented.
Any statements suggesting a particular person is a suspect can discredit that
individual and his affiliated institutions – so even interim actions by the OTP could
influence the standings of individuals and/or political groups.

In a general statement, the OTP reported having received 10,470 “communications”
pursuant to Article 15 of the Rome Statute by the end of 2013.172 It is clear that the
public were not made aware of the vast majority of these, which makes the OTP
decision to issue a press statement about the communication considered in this paper
questionable. The statement has led to several political consequences, resulting in
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political and publicity gains for one party and suspicion for another, despite the fact
that the communication in question could have simply been ignored for lack of legal
merit, valid arguments and (most importantly) grounds for jurisdiction. The Court
dismisses thousands of other similar communications, but no public announcements
are made, nor does the OTP issue press statements about them or how they are
handled.

It is apparent from the ICC’s various organs’ decisions and the Rome Statute that the
Court could not have jurisdiction over Egypt in the alleged situation submitted by the
MB and their lawyers. Without undermining the victims right to seek justice, the ICC
is a court of last resort. It will not act if a case is investigated or prosecuted by a
national judicial system unless the national proceedings are not genuine. Most
importantly, the Court is based on a treaty, to which Egypt is not a member,173 so
efforts seeking justice should be directed to a jurisdiction that can prosecute alleged
crimes. Assuming that Egypt is a Member State of the ICC, the Court will respect the
primary jurisdiction of Egypt, based on the principle of complementarity.
Consideration will be given to the efficiency and effectiveness of Egypt’s legal
system, as it will generally have the best access to evidence and witnesses and the
resources to carry out proceedings.174

Since 2011, Egyptian courts have begun conducting trials under the Egyptian Penal
Code against political leaders and security officials from both the Mubarak and Morsi
regimes for crimes committed during their periods in power, including murder, torture
and inhumane treatment. Mubarak, his Minster of the Interior, El-Adly, and other
senior security officers are being tried for the murder of protestors during the 2011
revolution.175 Morsi and other Muslim Brotherhood leaders, including the Supreme
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Guide, Muhammad Badie are also being tried for similar crimes.176

The question as to whether or not the crimes committed, under both regimes, should
be defined as international crimes is controversial. In their communication to the ICC,
the lawyers representing the MB asked the Court to investigate alleged crimes against
humanity which targeted civilians, since 1 June 2013. Despite the capability of
Egypt’s national judicial system to deal with these alleged crimes, the MB decided
not to pursue their prosecution via Egypt’s domestic system, but to submit a
complaint to the International Criminal Court.
Egypt has a justice system that is well-recognised within the Middle East,177 and
would be able and willing to prosecute serious human rights violations and crimes.
Moreover, Egyptian courts function well and are respected for their independence and
impartiality.178 Since the 2011 uprising, the Egyptian Public Prosecutor has charged
senior officials responsible for the deaths of protestors and other victims of political
clashes. The Egyptian judiciary system is able and willing to prosecute genuinely all
perpetrators responsible for the crimes committed. Mubarak, for example, has been
charged with conspiring in the killing of protesters, and was found guilty in June 2012
and sentenced to life imprisonment.179

The Muslim Brotherhood leaders, including the ousted President Morsi, are now
being tried for alleged crimes including murder and torture of protesters, which could
be considered crimes against humanity under the definitions of international law.
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MB leaders attempts to have the ICC indict and try some Egyptian officials in The
Hague, were dismissed. The crimes were allegedly committed when Morsi was ousted
and could be seen as being motivated by political factors, rather than as an attempt to
apply justice; more about political gain and propaganda efforts than as serious legal
endeavours under international criminal law.

7.3.3.2 The Incorporation of International Crimes

On 2 August 2014, the Egyptian Cabinet (Council of Minsters) published a draft law
on “Combating Genocide, War Crimes, Crimes against Humanity and Aggression”180
to be issued later, after passing all legislative processes and obtaining final approval
of the Cabinet, by a Presidential decree. The draft law is considered a major turning
point in the Egyptian legislation history as it incorporates for the first time the core
international crimes into the Egyptian domestic laws. In Egypt, all laws must adhere
to constitutional provisions and Sharia, the legal system, being considered as a civil
law system, is based upon a well-established system of codified laws. The draft law,
which is inspired mainly from the Rome Statute, has no mention of Sharia and does
not contain any provisions related to Islamic law. According to Article 2 of the
Egyptian Constitution 2014, “Islam is the State’s religion ... and the principles of the
Sharia are the principal source of legislation.” The application of Sharia is most
visible in the laws of personal status, which cover matters such as marriage, divorce,
child custody, and inheritance.

Such draft law is considered a positive step towards the strengthening of criminal
justice, especially that the Egyptian Penal Code has not been subjected to these types
of crimes before, despite their gravity and violation of human rights. For the Egyptian
government to seek legislation in this regard is a positive step towards the
accountability and prosecution of those involved in the commission of the most
serious crimes of concern to the international community, the fight against impunity,
180
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and improving human rights in Egypt.

The draft law consists of 6 chapters and 41 articles. The first chapter is titled
“Definitions”, the second chapter is “Crimes and Penalties”, third chapter is “General
Provisions”, fourth chapter “Procedural Provisions”, the fifth chapter “International
Criminal Cooperation” and the last chapter titled “Protection of Victims, Witnesses
and Informers”.

In application of the provisions of the draft law, Article 1 describes the protected
persons under this law as everyone who enjoys the minimum level of protection
during an international armed conflict without any adverse distinction. In particular
the distinction founded on grounds such as race, colour, religion, belief, gender,
ethnicity, language, birthplace, wealth, culture, social origin, or political or
geographical affiliation. This applies to the non-participating persons in the hostilities,
including the armed forces personnel who gave up their weapons, those who are
unable to fight, the wounded, the sick, the drowning, or prisoners of war.

Articles 4, 5, and 6 define the responsibility of commanders, superior, and
subordinates. The articles come at the top of Chapter 2 before the definitions of the
crimes. As defined in Article 4, the military commander, or person effectively acting
as a military commander shall be punished with the same penalty for the crimes
prescribed by the law if committed by the forces under his actual command or
authority, and either knew or, owing to the circumstances at the time, should have
known that the forces were committing or about to commit such crimes, and he did
not give orders or take measures - imposed upon him by his actual power - to prevent
or cease their commission or to submit the matter to the competent authorities for
arrest or investigation or prosecution. The wordings of the article are similar to
Article 28 (a) (i) and (ii) of the Rome Statute.

Article 5 of the draft law defines the superior responsibility, similar to Article 28 (b)
of the Rome Statute. It reads that every superior shall be punished with the same
penalty for the crimes prescribed in this law if committed by subordinates under his
effective authority and control, if he has information that would make him aware,
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under the existing circumstances, that his subordinates have committed or about to
commit any of such crimes, and he did not take decisions and measures – imposed
upon him by his actual power – to prevent or cease their commission or to submit the
matter to the competent authorities for arrest or investigation or prosecution.

Article 6 of the draft law, which sets out the responsibility of subordinates, is very
similar in language to Article 33 of the Rome Statute on superior orders and
prescription of law. It reads that a person shall not be discharged from criminal
responsibility for the crimes prescribed in this law pursuant to an order of a
government or of a superior, whether military or civilian, unless the following two
conditions are available:

•

There was a legal obligation to obey orders of the government or the superior in
question;

•

The person did not know that the order was unlawful; and the order was not
manifestly unlawful, and orders to commit genocide or crimes against humanity are
manifestly unlawful.

As for the definitions of crimes Article 8 of the draft law defines genocide and in the
same article indicates the penalties for the crime, which are the death penalty, or a life
sentence, or imprisonment for not less than ten years. The definition of genocide is
taken verbatim from Article 6 of the Rome Statute. The crimes of against humanity
definition in the Egyptian draft law is also inspired from the Rome Statute Article 7,
despite stating the death sentence in the definition, the whole definition is similar with
the insertion of “widespread or systematic attack” and the affirmation that being
directed against “any civilian population”. As for the acts that constitute the crimes
against humanity, the Egyptian draft law listed fifteen acts and defined each of these
acts. The definitions of the acts included the act of torture, rape, sexual slavery and
enforced disappearance. The acts also include the persecution against any identifiable
group or collectively on political, racial, national, ethnic, cultural, religious, gender or
other grounds. It is considered the first time that an Egyptian legislation will include
such acts protecting these identified groups. The definition of the acts is similar to the
acts described in Article 7(a)(k) of the Statute, and even included forced pregnancy,
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which was highly objected to by Arab states during the negotiations of the Statute.

War crimes are listed in the draft law under seven different articles, which mainly
divided the provisions of Article 8 of the Rome Statute into different articles as an
attempt from the Egyptian legislator to categorise the related acts together under
several articles. Yet, the war crimes are defined to be committed in the context of
international and non-international armed conflicts. The crime of aggression is
inserted in the draft law, which is considered an evolution to the Egyptian domestic
laws, especially that the adopted definition is verbatim to the Rome Statute’s Article 8
bis.181 Thus, Egypt is aiming to incorporate the international crimes in accordance to
the definitions found in the Statute, including the recent amendments. The draft law
also removed all immunities, including to head of state, as grounds for excluding
criminal liability according to Article 21.

The Rome Statute’s general principles are also incorporated in the draft law, and
according to Article 24 of the draft the crimes listed shall not be subject to any statute
of limitations. The principle of ne bis in idem is provided in Article 34 of the draft
law, which is similar to Article 20 of the Rome Statute. Chapter five of the draft law
(International Criminal Cooperation) allows in Article 35 and 36, cooperation with
the ICC in the future. The Court is not mentioned, but the draft law provides for
cooperation with “foreign judiciary entities” in all related matters, including
extradition and other cooperation obligations found in the Statute. Such an approach
will facilitate the ratification of the Rome Statute in the future if Egypt decided to join
the ICC, as the domestic legislation will not contradict with the Statute’s obligations.
Finally, the draft law provides for witnesses and victims reparations and protection
mechanisms in Articles 39 and 40. It creates a new department in the ministry of
justice called “the Protection Division” which will be responsible for all victims and
witnesses issues, including their protection. Egypt is aiming to provide efficient,
comprehensive legislation that allows it to have national jurisdiction over
international crimes and to cooperate with the ICC if the Statute is ratified. The draft
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law is currently under review by the Egyptian Council of State, and then it will be
passed to the parliament for discussion and approval during its session in 2016.

7.4 Conclusion

Jordan was the first Arab state to ratify the Rome Statute, followed by Djibouti,
Comoros, Tunisia and Palestine. Despite the different circumstances that influenced
these states to join the Court, it indicates that in the presence of a state political will to
reform legislations and to commit to international law, any obstacles can be
overcome. Whilst Djibouti and Comoros were more influenced by the AU approach
and its members’ commitment to ratify the Statute, in general, the initiatives taken by
these states towards the Rome Statute should be considered by other Arab states,
which did not ratify the Statute. Libya and Sudan were among the states opposing the
ICC and currently the Court has jurisdiction over them. It could be seen as an
incentive to other Arab states to ratify and implement the Statute and have primary
jurisdiction over international crimes, but the complementarity and admissibility
issues raised from these two situations could lead to more complex concerns. The
region lacks efficient international criminal justice systems and transitional justice
mechanisms that are required in those states that have witnessed conflicts. Although
the situations differ from one state to another, the implementation of international
criminal law by Arab states would prevent the gross violations of human rights, and
provide legal and constitutional safeguards against human rights abuses and other
forms of repression. The Tunisian step towards human rights instruments and the
Rome Statute shall be followed by other Arab states, especially those that shared the
uprisings and change of regimes. Palestine needs the support of the Arab League and
its member’s states in the step taken towards the ICC. Palestine is facing strong
hostility from major powers that oppose such steps of involving the Court in the
Israeli conflict. The ICC now has a great opportunity to respond to all the claims
raised by some Arab states regarding double standards in applying justice and starting
investigations in the situation currently under preliminary examination.
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For the states examined in this chapter and for other Arab states in general, the
political system of each state has a strong and important role in the ratification
decision. Democracy is a strong predictor of whether or not the state will ratify the
Rome Statute. Although the majority of democratic states have ratified the Statute,
there are exceptions to such an approach, like the US, which has some concerns about
the ICC, for example, those related to the protection of its military personnel. Some
Arab states were able to move from authoritarian regimes peacefully and implement
democracy, while others were dragged through severe armed conflicts as a result of
decades of injustices. States that are currently involved in internal armed conflicts are
less likely to ratify the Rome Statute. The rise of Islamist groups onto the political
scene, like in Egypt and Tunisia, has also affected the democratic processes and
reforms in the region. The experience in Egypt and the violence witnessed once the
Islamists assumed power has diverted the democratic path of the popular uprisings in
the region and the calls for justice. Now the region is facing several challenges,
including the Gulf-Arab states, as there are on-going conflicts and the terror threat of
the so-called Islamic State (ISIS), which gained control of large parts of Iraq and
Syria. Accountability in those affected states will be required when formulating
transitional justice policies. The involvement of the ICC and other international
organisations will be essential to assist the Arab states in this phase. Although the
question of legitimacy was raised by the Arab states during the Darfur situation
referral, the acceptance of international assistance in Libya, Syria, Iraq and Yemen
situations could indicate that there is change in this conception.
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Conclusion

The Arab world has witnessed one of the most challenging periods in recent history,
featuring uprisings, protests, civil wars and armed conflicts, that have left thousands
dead and entire cities destroyed, whilst millions more are displaced internally or
dispersed throughout the region. Although some Arab states have not yet been
disturbed, they are still affected by the instability in the region and the continuing
conflicts beyond their frontiers. In some situations, they have even led military
interventions in such regional conflicts. The so-called “Arab Spring” in 2011, and
events before, have shown that the majority of, if not all Arab states lack the rule of
law, whilst their populations face human rights abuses, corruption and a struggle
against the impunity of those committing crimes.

The principles of the rule of law require structural reforms, constitutional
amendments, new legislations, true democratic governance and a culture of political
awareness among the people; but most importantly, commitment and respect of
human rights and international law norms. The absence of effective legislation
incorporating international crimes into domestic law in most of the Arab states is a
problem that contributes to the unstable situation in the region.

There are other challenges facing the Arab states, including the complexity of human
rights violations, the culture of impunity that exists in the region, the large numbers of
both perpetrators and victims, and the lack of national precedents or experience in
prosecuting these types of cases. Nevertheless, if these Arab states did have the
political will to end impunity, an attempt might be made to apply international law
and jurisprudence and to support the efforts to end impunity through participation in
the international criminal justice system. This could be achieved by encouraging them
to implement the required legislations so that the fight against impunity for
international crimes can be fought at the national level.
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The belief that the ICC will primarily target and prosecute all the miscreant Arab
leaders once the Rome Statute is ratified still prevails across the region, and while this
point of view cannot be ignored and still might occur on some level, the explanation
of the unlikelihood of this situation is the duty of all the ICC stakeholders. At the
political level, Arab states’ leaders must be aware that by implementing international
law and incorporating international crimes into their domestic legislations, this would
keep the ICC away from intervening in their jurisdiction as long as there are fair
domestic trials for these grave crimes. The implementation of international criminal
law is not necessarily linked to the ratification of the Rome Statute, as a state could
adopt an approach, in which it has a full comprehensive national legislation
prohibiting international crimes and prosecuting them domestically in fair trials
without even being a member of the ICC. This approach would not only fulfill the
state’s obligations under international law, but also help to end impunity. Thus,
complete isolation from the international law obligations or the refusal to ratify the
Rome Statute will not provide a “safe haven” for perpetrators, especially under the
current alternatives for applying justice.

The concerns raised by some Arab states regarding sovereignty are challenging and
are related to the main problem in the region, yet if these states provide for and
respect the rule of law, human rights, and principles of justice genuinely, as well as
commit themselves to prohibiting and punishing international crimes, their
sovereignty will be preserved. The implementation of the Rome Statute may be the
first step, as that in itself does not guarantee success. Indeed, this point is
demonstrated through Arab states having ratified and even implemented several
human rights treaties and conventions, yet in practice, several basic human rights and
freedoms are still missing from the domestic legislations and are not fulfilled or
guaranteed in the region. Thus, they must demonstrate that they are truly committed
to the protection and promotion of the inviolable human rights of their citizens and
not allow violations and violators to go unpunished.
The decision to be taken by Arab states and their leaders to ratify the Rome Statute
must be their own, without any political pressure. Arab states must independently
acknowledge that applying justice and ending impunity is the true path for their
countries and populations to move forward and live in peace. External influences on
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Arab states to enhance and reform their legal and judiciary systems, and to respect the
rule of law will ultimately provide changes and improvements based on “shaky”
foundations.

The unaddressed conflicts and human rights violations in the region will also continue
to feed impunity. Without eliminating the culture of impunity that is embedded in the
Arab region and offering accountability, any solutions brought or implemented will
be temporary and vague. Several Arab states must consider post-conflict or
transitional justice mechanisms as a response to the mass crimes that occurred during
armed conflicts or authoritarian regimes. Peace will not emerge without
accountability, and those affected Arab states have to consider alternative
mechanisms, whether tribunals, reconciliation, truth commissions or domestic legal
reforms, in rebuilding their communities. The lack of accountability is and will
continue to be a key obstacle in the development of the Arab states.

Arab states can examine and even benefit from comparing the experiences and
solutions of other states emerging from armed conflicts, which were reviewed in
chapter two. They could determine that according to the demands of modern criminal
policy, their criminal justice system is not up-to-date to prosecute international crimes
or even to maintain human rights standards as developed by relevant international
instruments. Arab states that have not faced internal conflicts can still review other
states’ approaches and engage with them in discussions on relevant issues, as this will
provide them with the advantage of receiving feedback and recommendations to
develop their own legal systems.

The use of a “model law”, which some states adopted during their implementation
process could be practical to some Arab states, as the Arab League has already drafted
one. The Arab model law addressed most of the concerns raised by Arab states. Some
Arab states decided not to adopt the Arab model law and instead draft their own
legislation, as did Jordan. Egypt’s initiative in the proposed draft law is considered a
positive step, as even though Egypt is not a party to the Statute, the draft law will
implement most of the Statute’s main principles and definitions of crimes.
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In the process of constitutional reform, most of the developed states have focused on
two issues: the limitation of the executive power by the separation of powers within
the state, and the establishment of a constitutional guarantee of popular rights and
freedoms. Instead, most Arab states focused on religion-related issues and enhancing
the executive’s powers during their constitutional reforms process, whilst debating the
application of Sharia and its role within the state. Despite the recent amendments and
adoption of new constitutions within the region, heads of state are still privileged with
broader constitutional powers and authority, including legislative roles.

The Sharia and its position in the Arab states’ constitutions, which seems to be one of
the obstacles in the reform process and consistency with international law norms,
must be addressed with great attention and sensitivity among these states. Most of the
Arab states have inserted an article or more referring to the Sharia as a source or the
exclusive source of their legislations, such as Egypt. While in Tunisia, a new
approach has been adopted, which is to ignore or remove any constitutional
provisions dealing with or referring to Sharia or Islam. This approach could be found
within the region prior to the Islamists’ movement in the Middle East, but due to this
movement, it would be extremely difficult to apply the Tunisian approach in most
modern day Arab states due to the strong impact that Islam has on the region.

A possible solution could be to adopt an approach that is based on the reconciliation
between Sharia and international law norms. Resolving the inconsistency between
Sharia and human rights standards should be the main aim and treated as first priority.
As reviewed in chapter six, Sharia and international law hold the same basic
principles, so it comes down to the states’ malpractice or misinterpretation that has
led to the current instability and incompatibility between the two. Implementing
reforms and interpretations based on true Islamic values will assist in the
reconciliation approach to accommodate the inclusion of at least a minimal
international protection of human rights into Arab states’ constitutions and
legislations.

The constitutions form the backdrop to all legal considerations within the state, and
the role of the Sharia as a source of law, as prescribed by the Arab states’
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constitutions, is important. Thus, whatever the diverse purposes underpinning
particular constitutional provisions, their purpose was plainly not to facilitate the
commission of international crimes or to provide impunity in respect thereof. The ICC
was created pursuant to the international peace and security of the international
community, and the enforcement of justice. The Rome Statute, as a treaty, protects
human rights within its objectives, purpose and procedural norms. Accordingly, the
provisions’ compatibility between the Statute and the constitutions exist, as there is no
contradiction in the main principles, values and norms.

Arab states are not isolated from the international community and their laws are made
compatible with “Western” legislations in other fields, like commercial and banking.
Some Arab states strictly apply Sharia, yet their banking and commercial laws and
daily transactions with Western companies are contrary to their own interpretation of
Sharia. After examining their own interests, they are able to overcome these
constrains to deal with Western companies according to the Western legislations,
conventions, and arbitration rules.

Constitutions and domestic legislations should not be drafted or interpreted to
preclude the application of international law. Several states have already included
international law as part of the constitutional framework whether directly or
indirectly, explicitly or implicitly. Most Arab states are already party to other
conventions and treaties, like the Geneva Conventions, which obligate them to
include international law within their constitutions. This commitment to international
law should negate any constitutional provisions that prohibit the investigation and
prosecution of international crimes, such as immunities, as these are inconsistent with
international law and international human rights law, including the Rome Statute.
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Procedural Steps Towards Ratification of the Rome
Statute

Chapters one and two reviewed and analysed the different steps and approaches
towards the ratification of the Rome Statute. There are variations from one state to the
another in regards to the domestic legislative procedures required for accepting a
legally binding treaty, like the Rome Statute. For Arab states that are willing to ratify
or accede to the Rome Statute, there are some general steps that could be applicable to
them and should be considered as guidance to such a process. These steps are outlined
below.

First, the relevant ministries within the state should start by preparing an evaluation of
all the costs and collect all related, required documents that are associated with
becoming a party to the Rome Statute. These costs, for example, should include the
costs of drafting new legislations, constitutional amendments, and administrative
costs that are required to ratify and implement an international treaty within the state.

Second, the relevant government authorities, which are usually the legal department
in the ministry of foreign affairs or the ministry of justice, should start drafting the
ratification instruments for international treaties. As the matter differs from one state
to another, each authority should allocate a decision-making entity to approve the
ratification or accession to the international treaty, like the Rome Statute. The
responsibility of signing the instrument for ratification will usually fall upon the head
of state.

Third, the decision-making entity noted in the step above would organise the plan
required for the endorsement process, by outlining the necessary documentations and
the decision-making process to complete the signing and depositing of the Statute.
Such administration procedures may differ slightly from one state to another as some
states might require parliamentary or government approvals or judicial reviews, but
assuming there is a political will within the state, these steps could be arranged
without any obstacles.
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Fourth, the state should decide whether it needs to make any declarations with the
submission of the ratification instrument. The Rome Statute does not allow for treaty
reservations; therefore, some states decide to make declarations during the ratification
or accession process.

Fifth, the entitled authority should then sign the ratification instrument and any other
instruments of declaration after completing all the national legislative and
administrative processes necessary.

Finally, the Permanent Mission of the state to the United Nations Headquarters in
New York should deposit the instrument of ratification with the UN Secretary
General, as without such process, the ratification would not be effective. Instruments
are delivered to the Treaty Section of the UN and the deposit date will be recorded as
the date in which the instrument is received. Although it is not required that the
person who delivers the instrument of ratification by hand should have the full power,
the instrument can also be delivered to the Treaty Section by mail or fax, and
subsequently deliver the original soon after.

Recommendations

The ICC, the Rome Statute States Parties, embodied in the ASP, and all of their
related stakeholders must be more engaged with the Arab states to promote the Court
and its role in fighting impunity, and to provide a better understanding of the Statute
to overcome any and all misunderstandings. In addition, the ICC should promote the
principle of complementarity and raise awareness among the Arab states of such
principle, and its benefits to States Parties and the Court.
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Recommendations and Responsibilities of the Court

The Court should sponsor and provide technical assistance and expertise to the Arab
states that require capacity building or transitional justice support. Thus, the ICC
promotes and reassures the importance of national mechanisms and efforts to provide
accountability for international crimes under the jurisdiction of domestic courts. The
ICC should have a dedicated department or office for the Arab states, which could be
a regional office in one of the Arab Member States, like Jordan. Through this office,
the Court could engage more closely with Arab states and play a major role by
encouraging and assisting them to ratify the Rome Statute and implement its
provisions. Operating from a regional office from one or more of the Arab Member
States could be an incentive to the other states to cooperate more with the Court. In
addition, the ICC could choose selected figures, be it politicians or scholars, to
promote the Court in the region. By establishing a role in the region, the ICC can
continue to work with the Arab states that have ratified the Statute to strengthen
prospects for deterrence and enhance its impact on national prosecutions.

Recommendations and Responsibilities of Arab Member
States.

Arab states that have already ratified the Statute should also support the ICC by
fulfilling their obligations to the Court, including financial and political support,
commitment to the Statute aims through efficient implementation, and by
incorporating the Statute crimes into their domestic legislations. This will enhance
positive complementarity and improve national capacity. Finally, the Arab states that
have ratified the Rome Statute, members of the League of Arab States, should urge
other states to ratify or accede to the Statute during the ministerial and heads of states
meetings. Through cooperation between the ICC and the Arab States Parties, an
agreement or protocol could be signed between the ICC and the Arab League, similar
to the agreement between the EU and ICC. Additionally, Arab States Parties should
provide support to the ICC by seeking the assistance and expertise of the ICC
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throughout their own processes. They should also provide support to non-member
states by promoting the implementation of the Statute and offering expertise,
experiences, and resources before, during, and after the implementation of the Statute
into other national legislations. Ideally, by setting an example and supporting both the
ICC and other states in the region, those States Parties would play a vital role in the
promotion and commitment to international human rights in the region.

Recommendations and Responsibilities of Arab States

As for the role of Arab states, the accountability for international crimes should be
promoted as well as safeguards should be provided for the victim’s reparation.
Legislations should be amended to introduce command responsibility and substantive
elements of crimes using the Rome Statute as a reference. Most of the Arab states’
legislations need reforms and amendments, particularly in regards to international
criminal justice and human rights. Thus, implementing a widely accepted treaty, like
the Rome Statute, in such a reform process would assist in introducing new efficient
legislations.

Apart from the Rome Statute, the Arab states shall ratify other international human
rights treaties and implement them. Reforms should also include the judicial
institution by training judges and prosecutors to enhance the justice mechanism within
each state. Police and security forces should also be trained in up-to-date law
enforcement tools and provided with human rights education. Civil society and NGOs
could likewise assist the governments in enhancing the international criminal justice
system by promoting the ICC and engaging with the relevant public authorities on the
importance of ratification and implementation of the Statute. Several NGOs have
already assisted states through the ratification process by providing technical
assistance and model laws. Their experience could be beneficial to several Arab states
that lack the required tools for such a complex process.
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Recommendations and Responsibilities of the UN
Security Council

The UN Security Council’s role is also vital to the acceptance or promotion of the
Statute and the ICC within the Arab region and other regions. As discussed in
chapters four and five, the Security Council’s referrals are meant to be an effective
alternative to applying justice and providing the ICC with jurisdiction to investigate
and prosecute criminals that are usually out of its reach, like Darfur and Libya.
However, the selective and inconsistent referral process of the Security Council
produces negative attitudes towards the ICC and the P-5. Their failure to refer
situations such as Syria, perhaps because of their own national interests, shows the
inconsistency, and confirms the fears and concerns that were outlined during the
negotiations of the Statute. This must be amended at future ASP meetings, as the
perceptions of legitimacy and the integrity of the Court depend on it

The Security Council’s role in referring situations could be assigned to the UN
General Assembly, as this would then include the input and opinions of a wider
audience and would provide more consistency in the decisions away from political
influence, impede the shielding of perpetrators from prosecutions due to nationality or
relationship to powerful states. It will also avoid the use of the veto power in
preventing justice. The SC’s role should be effective and beneficial to the Court, not
a hindrance. Examples of this are, using their power and influence to enforce the
ICC’s decisions and arrest warrants. Currently, one of the major problems that
hinders the efficiency and integrity of the Court and the international justice system as
a whole is the non-enforcement of the arrest warrants. The Security Council should
use its power and resources to arrest defendants or the accused by using all means,
including peacekeeping troops, imposing sanctions, freezing assets, visa bans, or
embargoes. This would give Arab states more confidence in the credibility of the ICC
without being influenced by the SC political powers, and the Court will have more
efficient mechanisms in enforcing its decisions and carrying out its mandate.

To conclude, this study represents a small but important first step towards the issue of
ratification and implementation of the Rome Statute by Arab states. It has critically
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assessed some of the main obstacles, concerns and challenges that could deter some
Arab states from joining the ICC. The Rome Statute is not perfect and the ICC has
faced several challenges within its first decade of operation. However, it provides
what is arguably the most effective means of dealing with international crimes. Arab
states have some valid concerns and unanswered questions about the Statute, but still
their legal systems need reforms and the Sharia needs reinterpretation. The Rome
Statute should be revised and amended continually through the ASP to close
loopholes. The ICC needs the wider support of Arab states, including their financial
support, in order to achieve justice. International law will assist in building the rule of
law in the Arab states by setting out and enforcing certain standards. The ICC can act
as a catalyst for national reforms by urging Arab states to enact the required
legislation to reinforce justice and protect human rights, which are the solutions for
many social and political problems across the region.
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