The standard of ‘due diligence’ as a result of interchange
between LOAC and general international law

Introduction

‘Due diligence’ or ‘vigilance’ is a substantial law obligation which requires that the state take
all reasonable efforts within its power to prevent and repress the commission of internationally
wrongful acts by others, i.e. non-state actors or other states.! Due diligence emerged as a duty
of states to take all effective measures to ensure that no harm comes to other states in or from
their territory, first in the context of the protection of aliens and the law of neutrality, and
subsequently in other special branches of international law as well.? The law of armed conflict
(LOAC) has played an important role in the case law of international tribunals that interpreted
LOAC with reference to the standard of due diligence. Cases related to armed conflicts gave
international tribunals the opportunity to interpret the content of due diligence and the varying
circumstances that determine the expected degree of diligence. Moreover, LOAC used the
standard of due diligence to elaborate and interpret the still contested obligations of non-state
actors. Some of those obligations have been accepted by the International Court of Justice (1CJ),
the International Law Commission (ILC), or the International Committee of the Red Cross
(ICRC) as reflecting positive law. It will be shown in this article that LOAC not only contributed
to the emergence of the core understanding of due diligence, but influenced the concept more
generally in international law, while the latter mutually develops the contemporary
interpretation of due diligence obligations in LOAC.

The classical concept of due diligence imposes obligations of conduct: the state is obliged to
take measures in a certain manner, without requiring the achievement of a particular result (as
opposed to obligations of result) On the one hand, the scope of obligations of conduct is broader
than the obligation of due diligence defined above, for instance the duty to ‘take the necessary
steps’ ‘to make the distinctive emblems indicating medical units and establishments clearly
visible’ requires a conduct without an obligation to achieve a concrete result,® but does not
require the prevention and repression of the commission of internationally wrongful acts by
others.

On the other hand, not all obligations subject to a due diligence standard can be described as
obligations of conduct, as in the case of obligations of progressive realisation to fulfil human
rights, certain duties in LOAC require taking measures that must be undertaken with some result
in mind and the results will be the key to the determination of a violation.* For example, the
obligation to realize the repatriation of prisoners of war “as speedily as possible’® or ‘without
delay’® after the cessation of active hostilities is clearly such obligation of result with a due
diligence standard. It is not an obligation of due diligence as defined above, requiring protective
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measures against internationally wrongful acts by others, but an obligation of result subject to
a due diligence standard.

Likewise, the duty to operate certain institutions ‘diligently’ is considered by some as a due
diligence duty.” However, unlike the traditional sense of due diligence, focusing on the
protection against violations by others, the ‘operational diligence of institutions’ expects from
the state the effective functioning of its institutions in the sense that they are capable
of achieving their mandate (e.g. fair trial, effective investigation).® In LOAC, for example, the
duty to identify the deceased,® the duty to record and forward information on shipwrecked,
wounded, sick, or dead enemy personnel,'® and the duties of prisoners’ representatives®! shall
all be performed with diligence. The present article focuses on the classical understanding of
due diligence and does not examine obligations of result and duties of operational diligence.

This article critically examines international instruments and jurisprudence, asking whether due
diligence can be viewed as a common standard applicable across international law generally,
or whether its operation must be analysed separately for different specialised regimes in
international law. The article argues that the due diligence concept, as it applies in LOAC,
developed certain specificities as to its content, particularly with regard to the importance of
the interests to be protected and the extension of the concept to non-state actors. However, it
will be argued that these specificities have been extended to apply not just to the standard in
LOAC but also to the standard across international law more generally.

As to the legal sources analysed in the article, while due diligence is based on a plurality of
different sources, not all of them fit under the traditional positivist theory of sources with Article
38(1) of the ICJ Statute at its core. Exercises of public authority at the international level today
go beyond these orthodox types of sources.*? The article accepts that the general doctrine of the
sources of international law, as set out in Article 38(1) of the ICJ Statute, is applicable to the
sources of LOAC, with some specific features as to the secondary norms regulating those
classical sources.”® This leads merely to the particular application of secondary norms
regulating treaties under general international law rather than to the derogation therefrom.*
One such specificity is the object of humanitarian treaties, which is the safeguard and promotion
of fundamental communitarian values, such as human dignity®®, rather the protection of
reciprocal interests of the states parties. This explains why every state party and even other duty
bearer have a legal interest in their observance.'® Another specificity is the wide use of
international case law and acts of international organisations to interpret the Geneva
Conventions, which is a consequence of the low number of subsequent agreements in LOAC
and the significant subsequent practice in the application of the Geneva Conventions since their
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adoption.!” As due diligence has been equally applied in other special regimes beyond LOAC,
provisions of the Geneva Conventions were recently interpreted with reference to those relevant
rules of international law under Article 31(3)(c) of the Vienna Convention on the Law of
Treaties (VCLT),'® including international human rights law, international criminal law, and
customary international humanitarian law.®

The first part of the article scrutinizes how far the standard is relevant in LOAC and what
specificities it has at the level of the substantive obligations and the required degree of diligence.
This part clarifies that due diligence obligations defined in LOAC inspired the content of the
same standard in international law, while general international law, in turn, influenced the
subsequent interpretation of the Geneva Conventions and their Protocols. Regarding the factors
influencing the required degree of diligence, LOAC relativized the importance of territorial
control and developed the interpretation of military and other capacities in which all states
might exert influence over the conduct of the authors of abuses. This has led general
international law to open beyond the territorial state where the wrongful act occurs, to other
addressees of due diligence obligations. The second part argues that, beyond the content of the
due diligence standard, LOAC has some specificity in the addressees of the obligation: whereas
the state is the traditional addressee of due diligence obligations, LOAC has extended the
obligation to various non-state actors. The article concludes that both of these developments in
LOAC, that is the specificities in the content and the addressees of the due diligence obligations,
have contributed to the contemporary interpretation of the due diligence standard in general
international law and to the subsequent re-interpretation of LOAC in the light of the latter.

I. The content of the due diligence obligation

Considered by the 1CJ also as a customary norm? or general principle of law,?! due diligence
is understood in the doctrine as a ‘standard”,? i.e. a norm which prescribes the limits of legal
conduct while allowing “a certain margin of attainment within the bounds of reason’, as opposed
to a ‘rule’, defined as ‘capable of strictly logical application’.?

Although due diligence was first systematically applied and interpreted in arbitral awards on
the protection of foreign nationals, LOAC has also played a role in developing the normative
content of the standard. First, LOAC contributed to the general international law qualification
of the standard as an obligation to protect against wrongful acts by third parties (A). This is a
‘horizontal’ protection in the sense that due diligence obligation expects states to prevent and
mitigate wrongful acts by private actors and other states and not wrongful acts of the state itself.
This horizontality applies to due diligence obligations in general international law and in other
special branches of international law. Second, as due diligence is a flexible standard, of which
content depends on the particular circumstances of the situation, several objective factors
influence the degree of due diligence required from the duty bearer.?* LOAC contributed to the
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elaboration of those factors and influenced their adaptability to general international law (B).
Furthermore, the latter has been used to interpret various provisions of the Geneva Conventions
(GC) and their Additional Protocols (AP) on due diligence duties. Therefore, this part will
review the mutual interconnections between the due diligence obligations in LOAC and in
general international law.

A. Due diligence as an obligation to protect against horizontal
wrongful acts

In general international law, due diligence was originally developed in the jurisprudence as a
duty of the sovereign state to protect, within its jurisdiction, foreign sovereigns and citizens.?
One of the first judicial decisions to interpret the standard was the Alabama Claims Arbitration
case of 1872 with regard to the duties of neutral powers. The arbitral award considered the due
diligence standard a flexible concept which ‘ought to be exercised by neutral governments in
exact proportion to the risks to which either of the belligerents may be exposed, from a failure
to fulfil the obligations of neutrality on their part’.?® The substantial duties of a neutral
government were enshrined in a bilateral treaty, the Treaty of Washington, which provided that
a neutral government is bound to ‘use due diligence to prevent’ the fitting out, arming or
equipping or departure, within its jurisdiction, ‘of any vessel which it has reasonable ground to
believe is intended to cruise or to carry on war against a Power with which it is at peace’.?’ Its
provisions on due diligence served as model for the adoption of the first multilateral treaties on
neutral powers several decades later, in 1907 and 1928 - both enshrining similar due diligence
duties.?® Based on the Alabama decision, the due diligence duties of neutral powers were
considered ‘to have ripened into an obligatory custom’ by the end of the 19th century,?® and
were also used by the ILC in its subsequent reports on state responsibility>® and on the
international liability for injurious consequences arising out of acts not prohibited by
international law.3!

The obligation of the neutral state to exert vigilance within its power in order to prevent, in its
ports or territorial waters, any violation of its neutrality has been subsequently extended to the
protection of foreign citizens in cases of compensation for injuries incurred in civil wars. In the
British claims in the Spanish Zone of Morocco case, the arbitrator Max Huber relied on the due
diligence duty of neutral powers to conclude that the state is obliged to exercise the same
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vigilance, i.e. to do what is reasonably expected with regard to the security of foreign citizens
within its territory.?

The underlying treaty provisions on neutral powers enshrined the concept that the ICJ later
called a ‘general and well-recognized principle’ under which every state has the ‘obligation not
to allow knowingly its territory to be used for acts contrary to the rights of other states.’*® The
ICJ applied this general principle to international environmental law as well.3* With the same
judicial technique, relying on LOAC, namely on Article 43 of the Hague Regulations
concerning the Laws and Customs of War on Land, the 1CJ further extended the due diligence
standard to occupying powers in the DRC v. Uganda case. The said article provides that the
occupying power shall ‘take all the measures in his power to restore, and ensure, as far as
possible, public order and safety, while respecting, unless absolutely prevented, the laws in
force in the country’.®>®> Whereas Article 43 does not expressly stipulate a due diligence
obligation to protect against private actors, the ICJ interpreted it as ‘the duty to secure respect
for the applicable rules of international human rights law and international humanitarian law,
to protect the inhabitants of the occupied territory against acts of violence, and not to tolerate
such violence by any third party’.3 Likewise, the ICJ interpreted the duty to prevent genocide
under Article I of the Genocide Convention as an obligation of due diligence of states ‘to
employ all means reasonably available to them, so as to prevent genocide so far as possible’.®’
The above mentioned cases show that within LOAC, due diligence obligations have been
extended to a greater set of situations beyond the protection of foreign sovereigns and citizens.

Those obligations developed in LOAC clarified the core general international law
understanding of due diligence. This can be defined as an obligation of conduct where the state
is bound to take all possible measures to prevent or repress the violation of international law,
but the occurrence of harm does not necessarily prove that the duty of vigilance was breached.*
Furthermore, early arbitral awards made it clear that under the standard of due diligence, the
state is obliged to protect against the unlawful conduct of individuals or entities whose conduct
is not attributable to the state, as opposed to the state’s own agents whose conduct is
automatically attributable to the state.®® The 1CJ also confirmed that the due diligence duty of
states protects against ‘persons or groups not directly under their authority’.*® The defining
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element is the protection against ‘others’, ie against wrongful acts by third persons, namely
private individuals or the organs of other international subjects such as other states whose
conduct is not attributable to the state** under the rules of attribution of general international
law.*? If the wrongful act is attributable to the state, ‘then there is no point in asking whether it
complied with its obligation of prevention in respect of the same acts, because logic dictates
that a state cannot have satisfied an obligation to prevent’ the wrongful act ‘in which it actively
participated’.*® The ILA reports on due diligence were inconsistent in this regard: while the first
report admitted cases where states shall protect under the due diligence standard from persons
whose conduct is attributable to them,** it also admitted that the main rule is to protect under
due diligence against others while ‘States bear direct responsibility for their own organs and
agents’.* The second report, however, correctly affirmed that ‘a human rights abuse is a direct
result of a state’s own conduct, due diligence would not ordinarily be the applicable standard’.*®

Consequently, due diligence requires protection against abuses by private parties or other states,
that international human rights law terms ‘horizontal protection’.*’ In LOAC, the horizontality
of the due diligence obligations has been contested and can be properly constructed by reference
to general international law.

While the provisions of the Geneva Conventions and their Additional Protocols rarely provide
expressly on such due diligence duties against abuses by individuals, the commentaries,
especially those adopted in 2016 and 2017, rely strongly on general international law.*® As a
crucial norm underlying LOAC, Common Article 1 of GC, considered as customary
international law,*® provides that the ‘High Contracting Parties undertake to respect and to
ensure respect for’ the Convention “in all circumstances’.%° The travaux préparatoires show
that in 1948, the ICRC interpreted the duty ‘ensure respect’ as an obligation with a due diligence
standard, in the sense that the state party ‘must also do everything in their power to ensure that
the humanitarian principles on which the Convention is founded shall be universally applied’.>
However, it remained highly contested against which actors’ wrongful acts states shall protect
under the duty ‘ensure respect’.
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In LOAC, the customary law interpretation of the duty ‘ensure respect’ requires the state to
protect against wrongful acts committed both by its armed forces and other persons or groups
acting in fact on its instructions, or under its direction or control’>? and by third persons. While
the latter seems in accordance with the general international law meaning of due diligence, the
former category differs from it.

The first commentaries of Common Avrticle 1 and that of Article 1 of AP I, which enshrines the
same obligation, stressed that ‘ensure respect’ protects against violations by state organs t0o.5
Likewise, state practice® and the new Commentaries® confirm that ‘ensure respect’ protects
against the armed forces and other persons or groups acting on behalf of the state. However,
Pictet admitted that this ‘wording may seem redundant’, because accepting the obligation
‘respect’ ‘extends eo ipso to all those over whom it has authority, as well as to the
representatives of its authority; and it is under an obligation to issue the necessary orders’.>® As
he explained, by extending the clause ‘ensure protect’ to state organs, the drafters intended to
emphasize the responsibility of the Contracting Parties.>” The obligation to supervise the
execution of the Geneva Conventions by state organs does not fall within the traditional scope
of due diligence in general international law, because the responsibility for the conduct of state
organs is implied in the duty ‘respect’.%® Therefore, the correct interpretation of the term ‘ensure
respect’ is an obligation of states to take all measures in their power to have the Conventions
respected by third parties. This second category, due diligence as the obligation to protect
against horizontal wrongful acts is also recognised in LOAC. The first commentaries of Pictet
vaguely considered the clause ‘ensure respect” as an imperative obligation to prevent abuses
and prosecute ‘guilty parties’, going beyond the armed forces of the state party.>® The
Commentary of 2016, however, integrated the ‘subsequent practice in the application of the
treaty’, in accordance with Article 31 of the VCLT, drawing on the above-mentioned case law
of the ICJ. It expressly recognized that the duty to ‘ensure respect’ ‘constitutes a general duty
of due diligence to prevent and repress breaches of the Conventions by private persons over
which a state exercises authority, including persons in occupied territory’.®° This is the case of
private military contractors, armed opposition groups/rebels, or individuals whose action is not
attributable to the state. This is the ‘internal dimension’ of the obligation to ensure respect,
requiring compliance with LOAC by the whole population over which a state exercises
authority or jurisdiction.5!

Beyond private parties within the authority or jurisdiction of the state, ‘ensure respect’ has an
‘external compliance dimension’: all states shall ensure respect for the Conventions by others
that are party to a conflict, ie other states or non-state actors in as far as they are bound by the
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Geneva Conventions.®? This external dimension did not reflect the drafters’ intention at the time
of the adoption of the Geneva Conventions, but subsequent state practice recognised it.%3
Finally, the 1CJ sanctioned this practice when it held that ‘all the States parties to the Geneva
Convention [...] are under an obligation [...] to ensure compliance by Israel with international
humanitarian law as embodied in that Convention’.®* All these commentaries reflect the case
law in general international law which, as shown above, was itself inspired by the LOAC.

Beyond Article 1, some other provisions of the GC or their AP impose due diligence obligations
on the parties to the armed conflict.®> As authoritative interpretations of these provisions, the
new ICRC Commentaries of 2016/2017 consistently refer to general international law, notably
ICJ cases.?® However, the consistent reliance on ICJ case law integrates in the Commentaries
the inconsistencies of the Court in the interpretation of the due diligence standard. As was
explained, due diligence is defined, in its traditional meaning, as horizontal protection against
abuses by third parties and not against persons whose conduct is itself attributable to the state.
In other words, violations of LOAC by the state’s armed forces entails the state’s responsibility
not because of the breach of a due diligence obligation (primary norm), but on the basis of the
attribution of the conduct of its agents to the state (secondary norm).%”. The ICJ run against this
traditional interpretation when it mixed the duty of vigilance (primary rule) and the occupying
power’s responsibility for the looting by its own armed forces (secondary rule) in the DRC v.
Uganda case.%® The same inconsistency was reproduced in the Commentaries of 2016/2017 that
interpreted the duty to protect the wounded and sick as implying ‘protection of the wounded
and sick against harm posed by others, namely a Party’s own soldiers’.®® It is all the more
surprising that the older commentaries limited the duty to protect to abuses committed by
private parties.”

In sum, LOAC, especially the obligations of the neutral state and the occupying power, inspired
the development of the due diligence standard in international law, while general international
law, in turn, influenced the subsequent interpretation of the Geneva Conventions and their
Protocols. The core understanding of the due diligence obligation expects from the state to
protect civilians against wrongful acts by third parties, while extending the same duty against
violations by the state’s own organs contradicts logic.
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B. Factors influencing the required degree of diligence

As due diligence imposes an obligation of conduct, it allows some flexibility: it requires
reasonable conduct, the content of which depends on the specific circumstances.”” The
predominance of due diligence duties as obligations of conduct, rather than obligations of result,
in general international law is explained by the aim to grant states ‘a significant measure of
autonomy and flexibility in discharging their international obligations’ and to avoid ‘perfect parity
of obligations in favour of a more flexible approach to performance so as to encourage broader
participation in treaty and customary regimes’.”? In LOAC, however, the flexibility of the due
diligence standard has more specific reasons than in general international law: LOAC aims to
prevent or alleviate human suffering, while recognising that in armed hostilities it cannot be
realised in the absolute term.”® Reconciling military considerations with the alleviation of
human suffering is always a difficult balance, with LOAC leaving certain flexibility for the
parties to the conflict. As this part will explain, general international law and LOAC have
mutual interconnections in defining the factors influencing the required degree of diligence.

As the ILA’s report concluded, an ‘objective standard of due diligence’ means that all states
are held to the same standard, irrespective of their individual characteristics, whereas
‘subjective standards of due diligence’ allow for varying expectations of states, taking into
account special considerations.” However, the traditional understanding of due diligence, that
is a ‘standard’ prescribing the limits of the expected legal conduct and allowing a certain margin
as opposed to a rule expecting a strict application, does not allow a strict threshold. It always
allows flexibility because the degree of the required diligence depends on the particular
circumstances of each specific case.” Those circumstances shall be assessed objectively, ie
reasonably.”® Therefore, the examples cited by the ILA report for an objective threshold in
LOAC reflect strict minimum rules rather than due diligence standards.

The state incurs responsibility for failing its due diligence duties under two cumulative
conditions: 1. it had the means to prevent or to repress the unlawful act and 2. it knew or should
have known about the risk of the violation.”® Whereas the knowledge element limits the due
diligence duties to foreseeable harms, the ‘means’ or ‘capabilities’ element depends on the
concrete circumstances of the given situation. The Seabed Disputes Chamber pointed out in the
Deep Seabed Mining Advisory Opinion that ‘capabilities’, ie specific factors, lead to varying
degrees of due diligence.” This advisory opinion, rendered in international environmental law,
has been considered as reflecting the standard of general international law.2° International
tribunals, international organizations, and doctrine have defined the following capabilities
under the due diligence standard:

T GC I, Article 1 and Commentary of 2016 of GC I, para 150 (Article 15); Commentary to AP |, 1057-1058, para
3660 (Article 91).

2 |LA, Second report (n 46), 2-3.

73 See in this sense the objectives of ICRC: The Fundamental Principles of the Red Cross. Commentary by Jean
Pictet, 1979, 14-15,

™ ILA, Second report (n 46), 13.

75 ibid 44-45.

8 Nicaragua v United States of America (n 49), 85, paras 157-158; Draft articles on Prevention of Transboundary
Harm... (n 31), 154, para 11 (Draft Article 3).

T ILA, Second report (n 46), 18, para 93 (the other examples beyond LOAC cited by the report are not due
diligence obligations in the traditional sense either).

8 Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (n 37), 221-222 paras 430-431.

9 Responsibilities and obligations of states sponsoring persons and entities with respect to activities in the Area
(Advisory Opinion) ITLOS Reports 2011, Case No. 17, paras 161-162 [Activities in the Area AO].

80 ILA, First report (n 4), 26-27; ILA, Second report (n 46), 7.
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- control over territory;8

- degree of influence a state has over the author of the unlawful conduct;®

—~ level of development of a state;®

- level of scientific knowledge and technical capability available to the state;®*
- degree of harm.®®

As a short examination will illustrate below, LOAC influenced the elaboration of most of these
elements in general international law, while the level of economic development, and scientific
and technical capability will be jointly discussed as the ‘military and other infrastructural
capacity’ in armed conflicts.

a) Control over territory

As it was already mentioned, due diligence was formulated in general international law as a
standard expected from the state within its territory.® Gradually, the standard has been applied
to any territory under the state’s ‘effective control’.8” ‘Effective control’ over territory (not to
be confused with effective control over persons and effective control over the subordinates, see
below) is understood here as the ‘actual authority’ that a state exercises over the territory of
another state.® Thus, the territorial approach of the Corfu Channel due diligence standard® has
been enlarged to every territory under the formal sovereignty or the de facto control of the state.

Control over territory is primarily, but not exclusively, a military question. As the ICTY pointed
out, military occupation is established when ‘the occupying power has a sufficient force present,
or the capacity to send troops within a reasonable time to make the authority of the occupying
power felt’.%° Control over territory certainly increases the available measures the parties have
to take to prevent and repress abuses against LOAC: where a party has control over the area
where the wrongful act occurs, it has arguably more authority to prevent and mitigate the

81 | eonor Buckingham (Great Britain) v United Mexican States, 3 August 1931, UNRIAA, vol. V, 286-289, 288;
Wipperman case, in: John Bassett Moore, History and Digest of the International Arbitrations to which the United
States Has Been a Party, vol 3 (Government printing office 1898) 3041-3042.; DRC v Uganda (n 36), 253, para
247; ILA, Second report (n 46), 13.

82 Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (n 37), 221, para 430; ILC, ‘First report on crimes
against humanity by Sean D. Murphy’ (17 February 2015) UN Doc A/CN.4/680, para 80; ICRC, ‘International
humanitarian law and the challenges of contemporary armed conflicts. 32nd International Conference of the Red
Cross and Red Crescent’ (8-10 December 2015) [IHL and the challenges of contemporary armed conflicts], 26,
55.

8 Draft articles on Prevention of Transboundary Harm... (n 31), 155, para 13 (Draft Article 3); ILA, Second report
(n 46), 13.

84 Activities in the Area AO (n 79), para 162.

8 Draft articles on Prevention of Transboundary Harm... (n 31), 155, para 18 (Draft Article 3); ‘Guiding Principles
on Business and Human Rights’ (21 March 2011) UN Doc A/HRC/17/31, Principle 17(b); IHL and the challenges
of contemporary armed conflicts (n 82), 55.

8 n 32-33.

87 Pulp Mills on the River Uruguay (n 20), 55-56, para 101; DRC v Uganda (n 36), 253, para 248; Wall AO (n 64),
181, para 112 (although here the ICJ refers expressly only to negative obligations).

8 The 1907 Hague Regulations (n 35), Article 42; Chiragov and Others v Armenia (2015) 63 EHRR 9, para 96.
8 Corfu Channel case (n 21), 22.

% Prosecutor v Mladen Naletilize (Judgement) ICTY-98-34 (31 March 2003), para 217.
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breach.® As the ICJ recognised, ‘[p]hysical control of a territory, and not sovereignty or
legitimacy of title, is the basis of State liability for acts affecting other States’.%?

Furthermore, one can argue that even in situations falling apart from ‘effective control’ over
territory — when the territorial state’s authority is displaced — the mere presence of the state’s
forces in another state’s territory without effectively controlling the area might ensure closer
links to the wrongdoers and thus instigate a higher degree of vigilance.®® As it will be shown,
the more influence a state has over the perpetrator of the violation abroad, the higher the degree
of the required diligence.

a) Influence over the author of the unlawful conduct

Once it is established that the violation of LOAC is not attributable to the state, the required
degree of diligence depends on the influence of the state over the perpetrator. With respect to
genocide, the ICJ held that the standard of due diligence must take into account the state’s
‘capacity to influence effectively the action of persons likely to commit, or already committing,
genocide’.®* As the Court added, this capacity itself depends, ‘among other things, on the
geographical distance of the state concerned from the scene of the events, and on the strength
of the political links, as well as links of all other kinds, between the authorities of that state and
the main actors in the events’.®® The new Commentaries of 2016/2017 to the Geneva
Conventions refer to the same capability.®® As the ICRC formulated, the ‘capacity to exert
influence or to intervene’ ‘depends on factors such as geographical proximity, as well as
military and humanitarian considerations’.%’

Furthermore, LOAC develops the standard by relativizing the importance of territorial control.
The duty to ‘ensure respect’ under Common Article 1 of GC has been gradually interpreted as
a duty of all ‘High contracting Parties’ to the Geneva Conventions to take all efforts within their
power to ensure that LOAC is respected universally.®® Most states have a wide range of
individual or collective measures at their disposal to ensure respect for LOAC by others.*
Consequently, the ICRC recognised the customary duty of all states to ‘exert their influence, to
the degree possible, to stop violations of international humanitarian law’ as a rule of customary
international humanitarian law (erga omnes).*% In the Wall advisory opinion, the ICJ adopted
the same interpretation.'°* Furthermore, one may argue that Common Avrticle 1 has anticipated

%1 As Tzevelekos argues, ‘the more effectively the state is linked to a situation the higher the standards of diligence
become for it.” Vassilis P Tzevelekos, ‘Reconstructing the Effective Control Criterion in Extraterritorial Human
Rights Breaches: Direct Attribution of Wrongfulness, Due Diligence, and Concurrent Responsibility’ (2014) 36
Michigan Journal of International Law 129, 176-177.

92 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion) [1971] ICJ Rep 54, para 118.

% As Judge ad hoc Verhoeven argued, even without occupation, LOAC still imposes a duty of vigilance on the
state in areas where its troops are present without belligerent occupation. See DRC v Uganda (n 36), 358-359, para
4 (Declaration of Judge ad hoc Verhoeven).

% Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (n 37), 221, para 430.

% ibid

% eg Commentary of 2016 of GC I, paras 150, 165, 166-167 (Article 1); Commentary of 2016 of GC I, para 1365
(Article 12); Commentary of 2017 to GC Il, para 1411 (Article 12).

9 Commentary of 2016 of GC I, para 1365 (Article 12); Commentary of 2017 to GC Il, para 1411 (Article 12).
% Commentary of 1952 to GC I, 26 (Article 1); Commentaries to AP |, 36, para 45 (Article 1); 30th International
Conference of the Red Cross and Red Crescent, Geneva, 2007, Res. 3, para 2.

9 Commentary of 2016 of GC I, paras 180-183; Umesh Palwankar, ‘Measures Available to States for Fulfilling
Their Obligation to Ensure Respect for International Humanitarian Law’ (1994) 34 International Review of the
Red Cross 9.

100 Henckaerts and others (n 49) 509 (Rule 144).

101 wall AO (n 64), 200, para 159.
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the formulation of the principle of ‘responsibility to protect’,X% namely the obligation of the
international community to protect populations of other states from the most
egregious international crimes.%

b) Military and other infrastructural capacity

In other areas of international law, notably environmental law and the law of the sea, it is well-
established that developing states may not be able to exercise due diligence in the same way as
developed states, and that this will influence the evaluation of whether they have breached their
due diligence obligation.’®* In LOAC, economic development, scientific knowledge and
technical capability, as such, are not, or are only indirectly, taken into account: the new
Commentaries of 2016/2017 to the Geneva Conventions refer to ‘capacity and available
resources’.}%® A state with more resources might have a more elaborated military and other
infrastructural capacity, but this is not necessarily the case if a developed state has allocated
insufficient resources to its military or administrative infrastructure. Less developed countries
might exercise greater control over a given territory of strategic importance than developed
countries in a remote part of their territory.

Within an ongoing armed conflict or a belligerent occupation, numerous due diligence
obligations leave the parties certain latitude with regards to the deployment of their military and
other infrastructural means. For example, the occupying power’s duty to re-establish and insure
public order and safety depends on the means within its power.1% Among other means, one can
think of the factual criteria revealing the establishment of the occupation as: the degree of the
temporary administration established over the territory, and the degree of the elaboration,
enforcement, and compliance of directions issued to the civilian population.’?” These factors
assess the degree of the occupying state’s ability ‘to substitute its own authority for that of the
occupied authorities**%® — the basic criterion of the establishment of military occupation.

c) ‘Degree of harm’

Finally, in accordance with general international law, LOAC recognises that ‘the gravity of the
breach’1%, ‘the imminence, the type and the extent of the harm’!° do increase the diligence
expected from the party to the conflict. The extent to which the state shall take administrative,
disciplinary, or even penal sanctions to suppress an abuse depends on its gravity and
the circumstances.!! LOAC distinguishes between ‘grave breaches’ (war crimes),!?
‘serious violations’!® of the Geneva Conventions and AP |, and other breaches of humanitarian
law not falling under the two former categories. ‘Serious violations’ entail the duty of all High

102 T aurence Boisson de Chazournes and Luigi Condorelli, ‘De La ‘Responsibilité de Protéger’, Ou d’une Nouvelle
Parure Pour Une Notion Déja Bien Etablie’ (2006) 110 Revue Générale de Droit International Public 11, 14.

103 <2005 World Summit Outcome’ (15 September 2005) UN Doc A/60/L.1, para 139.

104 ILA, First report (n 4), 27.

105 Commentary of 2016 of GC I, para 1365 (Article 12); Commentary of 2017 to GC II, para 1411 (Article 12).
106 Article 43 of The 1907 Hague Regulations; In a similar sense, see the view of Judge Shilo cited in: Israeli
Supreme Court, Bassil Abu Aita et al., H.C. 69/81 and H.C. 493/81 (5 April 1983), para 50.

107 prosecutor v Mladen Naletilize (n 90), para 217.

108 jbid

109 Commentary of 2016 of GC I, paras 150, 165 (Article 1).

110 jbid para 1365 (Article 12).

11 Commentary of AP I, 975, para 3402; Commentary of 2017 to GC 11, para 3006 (Article 50).

12 GC I, Article 50; AP I, Articles 11(4), 86(1), 88(1).

113 AP I, Articles 89 and 90(2)(c)(i); The ICRC defined it as ‘conduct contrary to these instruments which of a
serious nature but which is not included as such in the list of *grave breaches’. Commentary of AP I, 1033, para
3591 (Article 89).
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Contracting Parties ‘to act, jointly or individually, in co-operation with the United Nations’
under AP .14 ‘Grave breaches’, however, give rise to the duty of states to either prosecute or
extradite the perpetrator'®® and to ‘afford one another the greatest measure of assistance in
connection with criminal proceedings’.!'® These norms arguably influenced the limitation of
‘responsibility to protect’ of the international community to the most egregious abuses (crimes
against humanity, war crimes, ethnic cleansing, genocide).'*’

Subsequently, the factors discussed above have been taken into account in the recognition of
due diligence duties in the new Commentaries of the Geneva Conventions,'*8 in international
criminal law,'*® international human rights law'?°, or international environmental law.!?
Especially the influence or control over the conduct of others, even in the absence of territorial
control by the state over the area where the abuse occurs, has contributed to general
international law.

To summarise, this part showed that general international law and LOAC have mutual
interconnections in shaping the standard of due diligence. LOAC inspired the development of
the due diligence standard in general international law which, in turn, influenced the subsequent
interpretation of LOAC. While connected to the general international law due diligence
standard, LOAC has certain specificities in interpreting the factors influencing the required
degree of diligence. In general international law, the reason behind the flexibility of due
diligence is the autonomy left for the state in implementing its international obligations. In
LOAC, however, alleviating human suffering during armed hostilities is the raison d’étre of
the flexibility due diligence leaves for parties to the armed conflict. Among the capabilities,
LOAC relativized the importance of territorial control and developed the interpretation of
military and other infrastructural capacities and the various ways in which all states might exert
influence over the conduct of the authors of abuses.

II. The addressees of the due diligence obligation

In the traditional meaning of the due diligence standard, as formulated in the Corfu Channel
case, the sovereign state is obligated to protect.'?? In this sense, due diligence is perceived as a limit
of state sovereignty.'?®> However, LOAC and international criminal law are the first branches of
international law having imposed obligations on subjects beyond the state. LOAC, in particular,
has been extended in various ways to regulate the conduct of individuals, non-state armed
opposition groups and international organisations. This extension is, however, not
unproblematic, given the fundamental differences between the nature of the influence/control
those subjects exert over others, on the one hand, and between the responsibility of the state
and that of other non-state actors, on the other hand. As for the first major difference, states

114 AP |, Article 87.

15 GC I, Article 50(1)-(2).

116 AP I, Article 88(1).

1172005 World Summit Outcome (n 103), para 1329.

118 n 96-97, 105, 109-111.

U9 1LC, ‘Text of the draft articles on crimes against humanity provisionally and commentaries thereto’, UN Doc
AJ70/10 (2015), 78-79, para, 12 (Draft Article 4).

120 Case of Velasquez Rodriguez v Honduras (Merits) IACtHR Series C No. 4 (29 July 1988) paras 174-175;
Osman v The United Kingdom (2000) 29 EHRR 245, para 116; llascu and Others v Moldova and Russia (2005)
40 EHRR 46, paras 333, 341, 349.

121 n 79, 83-85.

122 |LA, Second report (n 46), 5.

123 Island of Palmas case (Netherlands, USA), 4 April 1928, UNRIAA, vol. 11, 839; Joanna Kulesza, Due Diligence
in International Law (Brill Nijhoff 2016) 57.
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have full original legal personality and exert their powers over other third parties in their
domestic order and international relations, while the authority of non-state actors is limited to
the sphere of activity where their rights and obligations allow them to exercise influence over
others. Individuals, especially superiors, have more restricted authority than that which
international organisations and armed opposition groups have over others, as the authority of
such individuals is limited to the internal structure of the same party to the armed conflict.
Secondly, the non-compliance with the due diligence obligations leads to different types of
responsibilities; while the rules of state responsibility are codified norms of international law,
the ILC draft articles on the responsibility of international organizations are regarded as
progressively developing international law. The international responsibility of unsuccessful
insurrectional or other movements is not codified at all but recognised as a concept.*?* Finally,
the individual’s criminal responsibility for the serious breaches of responsible command is well
codified in international treaties. The responsibility of these non-state actors for the non-
compliance with their obligations is without prejudice to the independent responsibility of the
state for the failure of its own due diligence obligations.!?® Because of these fundamental
differences, the substantive due diligence obligations of non-state actors, if any, present certain
differences. The ILA studies addressed the due diligence obligation of international
organisations,'?® but only briefly mentioned it'?” and did not conceptualise that of other non-
state actors.

This part examines to what extent due diligence obligations apply to those non-state actors, ie
individuals as commanders (A), non-state armed opposition groups (B), and international
organisations (C), and what characteristics such duties have when applicable to non-state actors.

A. Due diligence duties of individuals: responsible command

Various early humanitarian conventions'?® established the principle of ‘responsible command’
which ‘demands of superiors that they should ensure that forces under their command are
properly organized, that they are disciplined, and that they are capable of complying with
humanitarian standards’.*?® LOAC requires any superior to exercise control over their troops
all the time, to impose discipline to a sufficient degree, and to enforce compliance with the rules
of LOAC.*® The principle is defined as a duty to take ‘preventative measures which
commanders are in a position to take, by virtue of the effective control which they have over
their subordinates, thereby ensuring the enforcement of international humanitarian law in armed
conflict’ 13

The concept of responsible command focuses on the duties comprised in the idea of command,
whereas the doctrine of ‘command responsibility’ in international criminal law, resulting from
the former humanitarian law principle, looks at the criminal liability flowing from breach of

124 ARSIWA Commentary (n 41), 52, para 16.

125 ARSIWA, Articles 57-58 and their Commentary (n 41), 141-143; Text of the draft articles on the responsibility
of international organizations (2011) UN Doc A/66/10 [DARIO], 104, Article 66 and its commentary,

126 |LA, Second report (n 46), 39-46.

127 ibid 44.

128 Convention (11) with Respect to the Laws and Customs of War on Land and its annex: Regulations concerning
the Laws and Customs of War on Land. The Hague, 29 July 1899, Article 1; The 1907 Hague Regulations, Article
1; Convention relative to the Treatment of Prisoners of War. Geneva, 27 July 1929, Articles 18, 33; AP I, Article
43(1).

129 Guénagl Mettraux, The Law of Command Responsibility (Oxford University Press 2009) 53.

130 Had?ihasanovie & Kubura (Jurisdiction) ICTY-01-47 (7 Dec 2001), paras 66, 174, 197; Halilovic (Judgment)
ICTY-01-48 (16 November 2005), paras 39-40, 87; Commentary of AP I, 1018, para 3550.

131 Halilovic (n 130), para 39.
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those duties.3? Not every violation of the principle of responsible command leads to command
responsibility, but serious breaches of responsible command entail criminal liability for the
commander.t3 Command responsibility has two cumulative criteria: the knowledge about the
risk of a violation of LOAC and the material ability to influence it, similarly to the two
cumulative conditions of due diligence in general international law. As the ICTY formulated it:
‘the accused knew or had reason to know that the crime was about to be or had been committed’
and ‘the accused failed to take the necessary and reasonable measures to prevent the crime or
punish the perpetrator thereof.’*** The material ability focuses on the standard to prevent or to
repress the violation of LOAC, or in other words the ‘effective control’ to take ‘reasonably’ the
measures required to prevent or punish a crime.!3

Taking ‘reasonable’ measures required to prevent or to punish allows certain flexibility for the
judge to assess the individual circumstances of the commander. Whereas in general
international law, reasonable is what is expected from ‘a reasonably well organized modern
State’,'% in LOAC the ‘relevant point of reference is what would be expected of a reasonable
commander under the given circumstances’.*3" It is submitted that the principle of responsible
command in LOAC allows similar flexibility as the criminal liability flowing from the breach
of those duties. As AP | formulates the due diligence duty, ‘[t]he High Contracting Parties and
the Parties to the conflict shall require military commanders, with respect to members of the
armed forces under their command and other persons under their control, to prevent and, where
necessary, to suppress and to report to competent authorities breaches of the Conventions and
of this Protocol.”*3® Commanders are obliged to ‘take all measures in his power to achieve
this>,**° ‘to be constantly informed of the way in which their subordinates carry out the tasks
entrusted them, and to take the necessary measures for this purpose’.1*® Therefore, responsible
command also recognises the flexibility of the standard in the assessment of the superior’s
material ability to influence the conduct of their subordinates.

Contrary to the state’s due diligence duties, responsible command obliges the superiors to
prevent and punish only those acting under their ‘effective control’, ie military forces or
‘other persons under their control’ including civilian agents, whereas the state is bound to
protect against abuses by third parties, especially private parties. The reason for that is that the
horizontality of the protection of due diligence in general international law only narrowly
applies to individuals who cannot exert authority over third parties (private persons, other
parties to the conflict) in their personal capacity, but only over other individuals subject to the
command structure within the same party to the armed conflict. Confusingly, the Commentary
of AP extends the responsible command to the protection of the civilian population of the

132 Hadzihasanovice & Kubura (Jurisdiction) ICTY-01-47 (16 Jul 2003), para 22 ; Delalic (Judgment) ICTY-96-
21-T (16 November 1998), para 334; Mettraux (n 130) 55.

133 ihid 56.

134 Tihomir Blaskic (Judgment) ICTY-95-14-T (3 March 2000), para 294; United States, Military Tribunal, Tokyo,
Toyoda case, Trial transcript, 6 September 1949, 14-15.

135 Blaskic (n 134), para 335.

136 International Centre for the Settlement of Investment Disputes, Asian Agricultural Products Ltd. (AAPL) v
Republic of Sri Lanka (1997) 30 ILM 612, para 77; Ariel Gould and Dinah Shelton, ‘Positive and Negative
Obligations’ in Dinah Shelton (ed), The Oxford Handbook of International Human Rights Law (Oxford University
Press 2013) 577.

137 Commentary of 2016 of GC I, para 1499 (Article 15).

138 AP I, Article 87(1).

139 Commentary to AP 1, 1020, para 3555 (Article 87).

140 jbid 1022, para 3560 (Article 87).
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occupied territory from private individuals,** while, in fact, this due diligence derives from the
due diligence duty of the occupying state (see I/A), not from that of the commander.

Thus, the conditions of the individual’s due diligence duty in LOAC applies analogically to
those of the due diligence obligation of states in general international law: knowledge of an
activity or potential risk and absence of reasonable measure within the material capacity of the
duty bearer entail responsibility for the breach of the due diligence standard. However, contrary
to the state’s diligence where the factors concern the state’s organisation and agents, LOAC
measures the individual’s personal circumstances (knowledge, bad faith). The protection of the
responsible command is limited to the wrongful conduct of those acting under the ‘effective
control’ of the superior, while due diligence in general international law requires protection
against abuses by any third parties.

B. Due diligence duties of non-state armed opposition groups

A further novelty that LOAC has introduced is the extension of due diligence duties to all parties
to an armed conflict, i.e. beyond states, even non-state armed opposition groups (AOGS).

Some of the humanitarian obligations binding states are of customary nature and applicable to
non-state parties to armed conflicts. ICRC and the UN often affirmed the responsibility of
AOGs for their failure to protect civilian populations in armed conflict.}*> However, a closer
regard of those statements shows that the duties of AOGs to protect apply against abuses by
persons whose conduct is attributable to the AOG rather than against abuses by others. For
instance, the Commentary of 2016 states that armed opposition ‘groups have to ‘ensure respect’
for common Article 3 by their members and by individuals or groups acting on their behalf’.143
This duty to ‘ensure respect’ for LOAC is understood within the armed group’s own structure,
in accordance with the principle of responsible command which is a basic element of the
definition of insurgent groups under Article 1 of AP 11.1* This is not the due diligence
obligation to protect against wrongful acts by others as understood in the present article. This
duty to ensure respect for LOAC within the AOG’s internal structure does not express the same
horizontal protection as in the case of the due diligence of states.*> Such horizontal obligations
of AOGs are however discussed de lege ferenda in terms of engaging with groups exerting
exclusive control over a territory and willing to comply with norms of good governance and human
rights.1*® Based on the similarities between belligerent occupation and the authority exercised
by AOGs that effectively control territory, some authors propose to apply by analogy certain
aspects of the law of occupation such as the obligation to maintain public order and safety
(Article 43 of The Hague Regulations), the provisions on the protection of persons (Articles 47-

141 ibid 1020, para 3555.

142 JCRC, ‘Communication to the Press No. 93/16, Bosnia-Herzegovina: The ICRC appeals for humanity’ (16 June
1993); ‘Report of the Secretary-General to the Security Council on the protection of civilians in armed conflict’
(30 March 2001) UN Doc S/2001/331, para 7.

143 Commentary of 2016 of GC I, para 132 (Common Atticle 1).

144 Commentary of AP 11, 1352, para 4463.

145 Condorelli (n 47) 92.

146 Andrew Clapham, ‘Detention by Armed Groups under International Law’ (2017) 93 International Law Studies
Series. US Naval War College 1, 41; Daragh Murray, Human Rights Obligations of Non-State Armed Groups
(Hart Publishing 2016) 195-197, 234.
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78 of GC V), or even the entirety of the law of occupation!*® to non-international armed
conflicts. As mentioned above, this would suppose the application of the occupying power’s
due diligence obligation.

Moreover, the extension of the occupying power’s vigilance by analogy to AOGs exercising
exclusive control over a territory has found echo in certain resolutions of the UN Security Council
calling on AOGs to “protect’ civilians and children.'*® Likewise, the United Nations Fact-Finding
Mission on the Gaza Conflict confirmed that the Gaza authorities are equally ‘obliged under
international law to control the activities of armed groups operating on the territory under their
control”.*>° The proposed examination of primary and secondary rules applicable to AOGs by
the ILC in its work about the protection of the environment in relation to armed conflicts?
confirms that the extension of due diligence to AOGs might go beyond LOAC to other specific
branches of international law such as the protection of environment. In other words, once an
AOG has effective control over a territory with the exclusion of the territorial control of the
state, pragmatism and the universal protection of certain values, such as human dignity, the
environment or cultural heritage, justify the extension of horizontal due diligence duties to
AOGs. As for the factors influencing the required degree of diligence, it seems that the diligence
is proportional to the stability of the control over territory and persons or other non-state actors,
and to the military and infrastructural capabilities of the AOG (together: its ‘effectiveness’) as
it is in the case of states.

Consequently, customary international law only recognises the duty of AOGs to respect and
ensure respect for LOAC by their members and by individuals or groups acting on their behalf,
but not by others. However, there is an emerging trend to apply the due diligence obligations
of states by analogy to AOGs exerting exclusive control over an area, where the diligence
should be proportionate to the group’s effectiveness.

C. Due diligence duties of international organizations

Contrary to individuals and AOGs, general international law has codified the responsibility of
international organizations.'®> Nevertheless, their primary obligations have not been codified,
while mostly non-binding instruments reflect their emerging due diligence duties. Due
diligence duties of international organisations are relevant if LOAC applies to peacekeeping or
peace enforcement operations and international territorial administrations.

147 Sandesh Sivakumaran, ‘Re-Envisaging the International Law of Internal Armed Conflict’ (2011) 22 European
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152 DARIO (n 125), Article 2(a) and its commentary, ibid 76, paras 8-9.
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As in the case of AOGs, it is recognised that international organisations shall ‘ensure respect’
for LOAC by persons whose conduct is attributable to the 10.1°2 First of all, the primary
obligations of international organisations are, most often, laid down in acts which the ILC calls
the ‘rules of the organization’,*>* ie constitutive documents of the given peace operations and
other acts of the international organisation. For instance the Secretary General’s Bulletin
expressly recognized in 1999 that the UN is bound by the duty to ensure respect for ‘principles
and rules of the general conventions applicable to the conduct of military personnel’ by the
same UN forces™ and to ‘take all feasible precautions to avoid, and in any event to minimize,
incidental loss of civilian life, injury to civilians or damage to civilian property*.1*® Although it
was issued in a non-binding document, its authority has been accepted in subsequent UN
documents.t®’

It is also widely accepted that Common Articles 1 and 3 of the GC and other customary law
provisions bind international organisations.’®® This means that when an international
organisation exercises operational control over national contingents, it is obliged to respect and
to ensure respect for the LOAC by those forces.™ ‘Operational control’ or ‘command and
control’ implies the decisive role in the conduct performed by a unit or an agent of the military
forces!®® and thus the attribution of the conduct to the international organisation. However, the
above mentioned duties do not fall within the traditional understanding of due diligence
obligations because they require the international organisation to ensure respect by persons
whose conduct is attributable to it.

Nevertheless, the classical standard of diligence to prevent and repress violations by others was
later extended to international organisations through the interpretation of Common Article 1 of
the GC. Beyond the compliance of the forces under its operational control which are attributable
to the international organisation, the ICRC held that ‘ensuring respect’ imposes a duty of
horizontal protection on the international organisation: ‘even absent any such exercise of
command and control, international organizations, whether or not they are themselves party to
the conflict, are also obliged under customary international law to ensure respect by others’.6!
The ICJ seemed to base its conclusion on the same Common Article 1, with a recommendatory
wording, when it held that the UN ‘should consider what further action is required to bring to
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158 Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt (Advisory Opinion) [1980]
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an end the illegal situation resulting from’ the violation of LOAC.'%? The UN accepted these
customary norms as binding it in its external dimension. 163

As with the case of states’ erga omnes obligation to influence other states to comply with the
Geneva Conventions, the degree of the required diligence is dependent on the factors of the
international organisation. % It is clear that the UN, with its competence under Chapter VII of
the Charter, might have much more influence on a state than a regional organisation without
binding decision-making powers in the area of security (eg the Council of Europe) or an
international organisation having no competence in peace and security (eg the Universal Postal
Union) where the latter’s ‘capabilities’ might be negligible. However, as the capabilities of the
international organisation increase, especially with respect to its actual influence on the
perpetrator or its effective control over territory, the degree of the expected diligence increases,
as in the case of states. The degree of diligence is arguably stronger when the international
organisation participated in the decision to deploy the armed forces under the operational
control of member states. As the ICRC held, the international organisation is bound by the due
diligence obligation, in particular ‘where the organization has mandated the use of armed force
in the first place or engages in operations in support of other Parties to the conflict’.16°

A similar due diligence obligation of international organisations to protect against violations by
others was recently confirmed in a report about the ‘human rights due diligence policy on
United Nations support to non-United Nations security forces’.1%® The report recognises the
duty of due diligence of UN entities whenever they provide support to non-UN security forces
to evaluate whether there is a risk of the receiving entities committing grave violations of IHL
and whether the relevant authorities fail to take the necessary corrective or mitigating measures,
in which case the support must be denied.*®” This policy considers due diligence as risk
assessment, transparency, and effective implementation with more detailed requirements for
each category.'® As novel and progressive as it might be, the document is not yet regarded as
part of customary international humanitarian law,*®® but UN Security Council resolutions
increasingly require UN peace or assistance missions, UN mandated multinational operations
or peace missions to comply with the UN human rights due diligence policy.1™

Furthermore, the due diligence duty of international organisations was recognised in case of
international territorial administrations, where an international organisation exercises state
functions and effective control over territory. Human rights monitoring bodies set up within the
administrating international organisation have recognised the responsibility of the international
organisation for the violation of its own due diligence obligations to prevent, mitigate, and
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investigate human rights violations by third parties,'’* as it is in the case of states. Beyond the
case law of those monitoring bodies, there is another way to argue for the due diligence
obligations of international territorial administrations, on the basis of customary international
law. If one accepts the doctrinal claim that at least part of the law of occupation, especially the
obligation to ensure public order and safety (Article 43 of The Hague Regulations) and the
provisions on the protection of persons in occupied territory (Articles 47-78 of GC 1V) are
applicable by analogy to international territorial administrations,'’2 the due diligence obligation
applies. Such an analogy is reasonable because those treaty norms aim at protecting individuals
vis-a-vis a ‘mere administrator of fact> other than the territorial state!”® and since they have
probably acquired a customary character.1’”* These examples demonstrate that the application
of due diligence obligations to international organisations emerged in LOAC and influenced
the same extension in international human rights law.

In sum, the scope of the subjects bound by due diligence obligations is extending. The content
of their diligence is similar to states’ due diligence duties in LOAC, as far as they impose
obligations of conduct to protect against violations by others. Furthermore, the factors
influencing the required degree of diligence (control over territory and influence over others,
military and infrastructural capabilities, etc.) seem to be the same as in the case of states.

While the traditional concept of the due diligence standard, as formulated in the Corfu Channel
case, linked diligence to state sovereignty (‘sovereignty as responsibility’), LOAC linked it to
influence or control over other subjects (‘control as responsibility’). As a common element, the non-
state subject ‘that is best positioned to act effectively and within the law to prevent’ the wrongful
act has the due diligence duty to prevent.}”> Whereas the core of due diligence obligations of
individuals, non-state armed opposition groups, and international organizations in LOAC, as
defined above, have their source in customary international law, certain codifications, such as
the UN project on human rights and transnational corporations and other business enterprises,
go further and recommend to apply IHL and, arguably, even due diligence standards to private
companies.’®
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Conclusions

The duty of vigilance or due diligence in general international law has its origin in the law of
neutrality and the protection of foreigners from injuries occurring in civil wars. The general
international law standard of due diligence has been further interpreted and developed in the
domain of armed conflict.

The progressive interpretation of LOAC has introduced several novelties to the standard. The
law of belligerent occupation and the Geneva Conventions enabled the ICJ to ‘deterritorialise’
due diligence, i.e. to recognize that the state is equally obliged by the standard outside its
territory, e.g. when it controls the territory of another state. With regard to factors influencing
the required degree of diligence, such as control over territory, influence over other subjects, or
the effectiveness of military or other infrastructural capabilities, LOAC has contributed to the
further development of general international law. Furthermore, LOAC relativized the
importance of territorial control and took into account military and other infrastructural
capacities and various ways in which all states might exert influence over the conduct of the
authors of abuses. In the Corfu Channel and the Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro) cases, the ICJ defined the due diligence standard as an obligation of conduct
and specified certain factors influencing the required degree of diligence, without limiting it to
specific branches of international law. Subsequently, the same factors have been considered as
reflecting general international law and have been applied in other special branches of
international law.

Another remarkable impact of LOAC is the extension of the scope of subjects bound by due
diligence duties to individual commanders, AOGs, and international organisations. The content
of the non-state actor’s due diligence obligation operates analogously to the states’ due
diligence duties, with similar factors influencing the expected degree of diligence. The core of
due diligence obligations of those non-state actors has its source in customary international
humanitarian law. Instead of the traditional concept of the due diligence standard formulated in
the Corfu Channel case, ie that due diligence operates as a limit of state sovereignty (‘sovereignty
as responsibility’), LOAC related it to influence or control over other subjects (‘control as
responsibility”).
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