THE RIGHT TO DEMOCRATIC ENTITLEMENT: TIME FOR CHANGE?
BEN CHIGARA

“... do justice to the afflicted and needy.
Deliver the poor and needy: rid them out of thedahthe wicked.”

The right to democratic entitlement is well docuteeh in international law.
Numerous universal and regional constitutional ttesaare premised on it and
reverend it. National constitutions of most Statespouse themselves to it.
International civil society champions it. It is @ght that resides at the core of the
United Nations' originating vision for a secure grehceful world - steered on the
twin rails of social justice and respect for humigts. The current Zimbabwe crisis
that came to a head at the 2002 Presidential efectuggests that mere
institutionalisation of this right under internatad law, regional law and national
constitutional laws is not in itself sufficient émsure its enjoyment. For this right to
pass from enchanting rhetoric to practice that mtes and upholds the dignity of
human beings everywhere in the world, procedurdl atiher accounting strategies
need to be developed so that impunity for its bnéacstopped. This article examines
the possibilities of enjoyment of this right in nstional States under present
international arrangements. It concludes that fos to happen the international
community needs urgently to demonstrate its comsnitnio the enjoyment of this
right through (1) consistent application of intamienist mechanisms such as the
SHIRBRIG initiative in situations where the rigistat issue and, (2) development of
efficient international, regional and national d¢lec audit systems with power
effectively to strike down elections that breacé #aid right.

I ntroduction

Condemnation of the 2002 Zimbabwe Presidentiakctibon is widespread and
convincing. The election has been variously desdriby the United States (US), the
European Union (EU), Australia, New Zealand, Sweddorway and by observers of
the fourteen member Southern African Developmennh@anity (SADCY of which

Zimbabwe itself is a member as “... fundamentallywia and inconsistent with
norms and standards of the SADC...”, “... a systematioversion of democracy”,
and as “... [a] poll marked by numerous, profouneégdularities that ended in an

outcome that thwarted the people’s will. [ConsediygmMMugabe can claim victory
but not democratic legitimacy”.Glenys Kinnock, Co-President of the EU/ACP
(African Caribbean and Pacific) Joint Assembly e tEuropean Parliament (EP)
described it as “... a coldly calculated, pre-deteedi outcome resulting from
draconian legislation, widespread and sustaineitigalviolence and intimidation®.
This condemnation stemmed from months of State sped political violence and
intimidation, including torture, murder and rape agposition party members and
workers, repressive security legislation, a huggaganda campaign by State media
and, on the election day itself, the disenfranchisat of large numbers of people as a
result of government engineered queues which fopesgble to wait in many regions
for up to thirty hours. Reduction of polling stations in urban areas whaposition
support was strongest resulted in several thousaingsgistered voters failing to cast
their votes even after three days and two nightgusfuing. Curiously, neither the
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South African nor Nigerian election observer teamshed to describe the election as
free and fair though they both approved the résult.

Two things are clear from reports of events ilegdup to Zimbabwe's 2002
Presidential election. The first is the generalcdigentment of the Zimbabwean
populace with its government. The second is a detation of that government to
continue to hold onto powéWhat the long voter-queues showed particularlghin
urban areas was a people that had waited long é@nfmuga realistic opportunity to
exercise their right to decide on the leadershigy tdeserved and wished to have.
Three consecutive days and two nights in a quewsnaganied by swarms of
aggressive anopheles mosquitoes hunting for wammahublood would not hurt, so
long as it gave them the opportunity to get ridaofegime widely perceived to be
repressive, arrogant and corrpBut for many, even that opportunity proved
illusory.? Even President Mugabe’s loyal African allies - &lig@ and South Africa
faced embarrassment as their election observeke emks with the official verdict
that the election was “legitimate though it couldt le said that conditions had
existed for a free and fair election” and callec thlection a scandHl. The
Commonwealth observers found that “... thousandsewipfe were disenfranchised
and conditions did not allow for a free expressibwill by electors™*!

This article examines the possibilities for gment of the right to democratic
entittement in developing States that are domindtgdepressivé® arrogant and
corrupt governments that fake democratic requirésernth the hope of ordaining
themselves with external legitimacy even thougly tmay not have secured internal
legitimacy of their own people. Discoutdeonceptualises democracy as:

* an entitlement that all societies possess,

* a human right that individuals are able to exercteeough accepted
procedures,

» a criterion for the recognition of legitimate govance,

» ajustification for intervention and use of foremd as

» an overriding principle upon which the internatibsygstem is ordered.

What is at issue is the right of people everywhéeely to decide their destiny by
giving their consent to be governed by those thiasigde over them. Free and fair
elections alone do not constitute democratic gaeea* However, the right freely
to elect without prior authorisation the leadership a State is a fundamental
requirement of the democratic process. In conjonctvith other rights, it fosters
representative and accountable governance. Tluteastiows that it is still the case in
some so called “transitional Stat¥s"that where the electorate is determined
peacefully to remove from office a failed, reprgesiand corrupt government,
enjoyment of the right to democratic entitlemenpeleds on the establishment and
development by the United Nations of mechanismecgsses and structures that
guarantee real and free expression of the willhef people about who should lead
them. These mechanisms should be capable of stppiits tracks governmental
abuse of individuals’ rights immediately State deris at issue. State terror is a threat
always to the object and purpose of the United dviati— the maintenance of peace
and Security in the world. Victims of State termwould rather they had not been
violated at all than be told that instigators afithassailants have been banned from
travelling to Europe and suspended from one orihtangible fraternal organisations
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that serve more as ego brushes of constituent goesrts than as forums for
enforcement of their official objectives. Governrteethat use rape to intimidate their
populations into submission to their own will tatin power should not be allowed
to last an extra moment or day among the colloquiitegitimate governments that
do not represent a threat to international peacksacurity. Particularly in SADC
States where the AIDS pandemic is beyond imaginatiaaped woman would rather
she had never been raped at all than be told #raattacker has been sentenced - no
matter how severe the sentence. Similarly torturaatdered and disappeared persons
and their relatives would much rather the consegsiatus of “victim” had not come
to refer to them as a result of State terror thatibternational community foresaw or
knew about and did nothing significant to stop.

1 Gover nments as trustees of the public

Personal failure is often kinder than publicifiee in that with the former, the
individual remains relatively supreme both durimgl after that event. That is not the
same with the latter because the stakes are muchnigh. Football managers in
England and elsewhere are only too aware of thtomasy right of their supporters
to ask them to step down and a new manager apgdafritee performance of the team
threatens the fortunes or even the reputation efctib. As one British minister of
sport put it, football is cruel in that failing magers are summarily dismissed while in
politics, they get five years. Whether they likeoit not, and as a condition to their
holding office public office bearers in democrai@mtes are betrothed to the corollary
duty periodically to submit to re-appointment ojestion of the same people, what
Franck® calls the validating process by which people chab®se they entrust with
power. “To achieve such a system of autochthonalislation, those who hold or
seek political power have made a farsighted bargamparable to John Locke’s
social compactThey have surrendered control over the nation’sdgion process to
various others:national electoral commissions, judges, an inquesipress and,
above all, the citizenry acting at the ballot boktiis is a far cry from Zimbabweans’
experience in the 2002 Presidential elections. Edtien monitors were thrown out
of Zimbabwe although they had participated in thevipus four elections. Judgment
of the High Court of Zimbabwe to allow voting tontmue for another day was
disregarded. Consequently, several tens of thogsafdeople that had voted in
previous elections were stripped of their righvtde. In opposition party strongholds,
inefficient practices were deliberately employedrtimimise the number of registered
voters that could actually cast their vote. Thisnisonsistent also with the practice
expected of member States by the SADC because dhstitution of the SADC
premises pursuit of the organisation’s objectivasdemocratic practice. Similarly,
the Harare Declaration of Commonwealth States a€hvhearly all member States of
the SADC are parties declares that democratic ipeashall determine the issue of
governance in member States’ territories.

Trustees hold office only by appointment of greprietors themselves and not by
default. As trustees of a people, a governmentatpey under democratic dictate of
its constitution must stand or fall in accordancghwthe universally recognised
standards of democracy. Trustees’ only currencythis will and trust of the
benefactor. Once that runs out, the benefactothigicase the electorate has every
right to revoke that currency and without hindrat@eppoint another set of trustees
of their own choice. Governments are institutedségure the inalienable rights of
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their peoples. Governments derive their just powkosn the consent of the
governed This underlines the deontological internal aspettthe right to
democratic entitlement that people possess agtiastown governments exclusive
of any external contribution. But the right to desradic entittement has a teleological
justification in the sense that it has enormousacayp to advance other social goods
such as peace, freedom, respect for human righte@enomic prosperiti?

President Mugabe has sought to ward off accussitof electoral impropriety by
invoking “non-interference in the matters of sowgneindependent Zimbabwe”. This
begs the question whether his regime has legitiraatkority to the shield of “non-
interference in the internal affairs of a soverelgtate”, itself a well-established
principle of international laW’ Jurisprudence shows that because the will of the
people is the basis of the authority of governmesgimes that inhibit expression of
that will lack legitimacy?® Secondly, it is now widely recognised that the memin
which a State treats its citizens is of interestotber States. The international
community’s response in 1990 to Iraq’s brutalityimgt its Kurdish population and in
1999 to Milosevic’s against Albanian Kosovors ageent examples of application of
the principle. Oppenheihwrites that while there is general agreement biiyatirtue
of its personal and territorial authority a Stadém ¢reat its own nationals according to
its own discretion, it is recognised also that ¢hare limits to that discretion. When a
State commits cruelties against and persecutemiisnals “ ... in such a way as to
deny their fundamental human rights and to shoekabnscience of mankind, the
matter ceases to be of sole concern to that Stateween intervention in the interest
of humanity might be legally permissibl& Thirdly, non-interference in the internal
affairs of States was intended to shield legitimg®@ernments from aggressors that
threatened independence of the target State. BresMugabe’s actions themselves
are the biggest threat to Zimbabwe'’s survival akesklabour continues to leave the
country, food riots loom and starvation threatensoantry that when President
Mugabe first came to power in 1980 prided itself lm#ing “the bread basket of
Africa” - exporting beef and dairy products to tRaropean Community and many
other products to various parts of the world.

2. I nter national law requirement of democr atic gover nance

Literature regularly attributes to the end oé tGold War, the emergence of the
requirement under international law of the right democratic entitlement. In
particular, the turn around in US foreign policgrir appeasement of autocratic States
during the Cold War to democratic enlargerfieafter the Cold War is often cited as
the trigger to the evolution of the right to denai@r entitlement. In an effort to
impede the possible spread of communist governntéet$JS during the Cold War
made itself strange bed fellows with States thatalestrated little if any respect for
the rights of their own citizens. Those Statesegmnomic aid in exchange for their
promise not to embrace communism. Uncharitable cemtators view adoption by
the US of the foreign policy of democratic enlargemafter the Cold War as an
attempt at self-atonement for this Cold War inddsion. This is perhaps not a
sufficient explanation for pursuit of a policy wiuch universal appeal and purpose.
Democracy’'s importance lies in its promise and meatential to realise the UN's
mission and to further the organisation’s purpo#ids.associated with peace, respect
for human rights and economic prosperity. Westericpmakers are convinced that
democracy is the matrix that will disperse thosedgothroughout the worfd. But
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this right has more antiquated origins than theapBrly understood as the individual
and collective right of a population to determinkonshall manage its public affairs
and welfare, the right to democratic entitlemenevwsdenced by three rights in the
armour of human rights law. These are the rigtitéedom of expression, the right to
self-determination, and the right to free and opéattions> Some argue that the
right to democratic entitlement thus construed meguthat where a democratically
elected government is overthrown then article 33hef UN Charter, which refers
specifically to matters threatening internationehge and security should be invoked
and humanitarian assistance given to restore dertiocule? In this sense the right
to democratic entitlement is linked to the righttomanitarian intervention.

a. The right to self-determination

Eminent jurist§ refer to the right to self-determination as theshywrobable source
of the right to democratic entittement. Howeveittis problematic first, because a
certain class of people can only make claims torigfiet to self-determination under
international law. The Declaration on Principles Infernational Law Concerning
Friendly Relations and Co-operation Among State&doordance with the Charter of
the United Nations of 24 October 1970 limited aggiion of the right to self-
determination of peoples to three categories ofplge@nly, that is, those under
colonial, alien, or racist domination, all of whi@re becoming rarer and rafér.
Many potential beneficiaries would be excluded tihat norm targets if the right to
democratic entitlement were limited to the scopehef right to self-determination.
Secondly, linking the right to democratic entitleth& the right to self-determination
misconstrues the content of the latter right int thatil now, it has never been
associated with a single outcome. EcKentrites that mandating that a people’s
freedom is inextricably linked to a particular pedaral model of democracy
significantly constrains their right to make a fidgtermination of their own political
status. Similarly, equating democracy with contimgprocedural elements such as
multi-party system, elections does not in itselEwse the goods associated with
democracy.

The right to self-determination is often cited an example ofus cogens
Consequently, any treaty calculated to place @&ins on its exercise or to deny it
should be null and voitfPractice of this principle under the UN resultedjianting
of political independence to colonial territorida the trusteeship scheme established
under Chapter XIl of the UN Charter (194%)General Assembly Resolution 1514
(XV) of 14 December 1968 - the declaration that deals with self-determimatis
often cited as an example of soft law, though UMé&al Assembly Resolutions were
not initially intended to have a binding effect Biember States of the UK. In fact,
the declaration appears to give itself normativedisig authority in its concluding
remarks by comparing itself with the UN CharterisTis perhaps because it mimics
the language of the preamble and various sectibriseoUN Charter itself. In this
sense it emboldens and gives glow to the purpos#éiseoUN Charter and perhaps
warns against familiarity with the text of the Clearto the point of inaction. It
concludes with a clarion call upon all States todbserve faithfully and strictly the
provisions of the Charter of the UN, the UniverBalclaration of Human Rights and
the present Declaration on the basis of equalidy;interference in the internal affairs
of all States, and respect for the sovereign rigifitall peoples and their territorial
integrity”.3* It states also that:
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1) denial of or impediments to freedom constitute r@oss threat to
world peace;

2) it is necessary to promote social progress andebettandards of
life and larger freedom;

3) conditions must be created that ensure stability aell-being and
peaceful and friendly relations based on respecttie principles
of equal rights and self-determination of all pexspl

4) Universal respect for, and observance of human tsigand
fundamental freedoms for al be pursued at all times

Textual analysis of this declaration suggesas What is critical is world peace. To
achieve that it is important to pursue social pesgr by which is meant better
standards of life based on the pursuit of largegwar increasing and not diminishing
freedoms, including equal rights and self-detertigmaof all peoples - both as a
collective entity and as individuals. The rightself-determination that encapsulates
equality of people individually within States andllectively as State entities.
Ultimately this way of thinking confers as agaigstvernments the individual’s right
to be let alone — “the most comprehensive of rigind the right most valued by
civilised men”*® As against other States, this right to be let @ltvat the individual
enjoys against the State translates into the ngamat intervention in the affairs of
States. This is a principle so democratic thatfais application purchases equity
among States, respect among States and freedomatdsSo pursue their best
interests. But an individual will not be let alobg the State, and could not claim
breach of his right to be let alone if he breadhesrights of others to be free and to
be let alone, neither could a State that breactisddemocratic duties and
responsibilities towards its citizens expect otB¢ates to welcome it as a worthy
member among the community of States that uphoddr thitizens’ democratic
entittements of freedom and equality with otheractsan individual/State cannot
when penalised by the State or by the Internati@@mhmunity for breach of the
democratic chain that ensures national and intiermeat peace respectively plead the
right to be let alone or the principle of non-inemtion in the affairs of a sovereign
independent State respectively because to do stwweuo threaten national peace or
international peace and security respectively.cheti39 of the UN Charter, which
underlines the UN’s mission, would severely be campsed. Hence the argument
that where a democratically elected governmenwvétbrown, Article 39 of the UN
Charter which refers specifically to matters theeatg international peace and
security should be invoked, and humanitarian assi&t given to restore democratic
rule3® This is because “ ... The way in which a governntests its own citizens is
now a legitimate matter of international scruting the part of governments and
human rights non-governmental organisations (NGDsh as Amnesty International
and Human Rights WatcH”The ICJ in theCase Concerning East Timor (Portugal
v. Australia)hinged political legitimacy to preside over a that people’s prior
demonstration of free choice so to be governedhkyr tulers®® Free choice is the
nexus to governmental legitimacy. To the extent tha 2002 Zimbabwe Presidential
election has been condemned universally for itsalmf the electorate’s right freely
to determine who will preside over them, the rightlemocratic entitlement remains
illusory for the Zimbabwean population in spiterafmerous references to it in UN
Human rights treaties, Commonwealth States and SAD&ments that apply to
Zimbabwe.
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Growing global consensus for democracy thatsline democratic governance
satisfaction of States’ obligations and responisigkdl under the various human rights
treaties recommends that more than any other fattoternational life, itis both the
deontological and teleological strength of theierable rights of people against their
governments that is the locus of the right to demnc entittement. Although the
stock of human rights treaties in force do not exy declare this right, collectively,
their compulsion of it is unmistakeable in the ghtions and responsibilities that they
impose on the Statds a visthe individual. For instance article 21 of the unsal
Declaration of Human Rights (1948) refers to thyhtriof individuals to participate in
the governance of their country through particgratiin periodic and genuine
elections to be held by secret vote or by equivafeze voting procedures. This
principle is emphasised further in article 25 @& thternational Covenant on Civil and
Political Rights (1966). In article 13 of the Afaic Charter on Human and Peoples’
Rights (1981) the principle is severely restricted watered down, pointing perhaps
to an almost insipid reluctance among the majootyAfrican leaders to submit
themselves to their populations - what Mazrui is Rieith lectures describes as the
“African Condition™ that resists necessities of life to its own degmin Legomsky’s
evaluation of the reason why after more than halémtury the UN appears to have
merely scratched the surface of the vision of thgawisation’s founding fathers
shows that there is nothing peculiarly African atbiailure in this regard. This failure
is seen by some as “... part and parcel of the hurpadition — a state of affairs that
no law and no organisation can repair. Others .iebelthat, if only we work at this
project long enough and hard enough, and not a#esn major setbacks to divert us,
we can at least approach the dreams and the aspiraf 1945™°

b. The right to free and open elections

Through their own inconsistencies and incohdesac governments often
unwittingly plot their own downfall. Since its bédal independence in 1980,
Zimbabwe has held five separate elections to elecational assembly and one to
elect an executive President. None of the prevaestions could have prepared the
Zimbabwean electorate for the events that have etletp the international
community to refuse to legitimate the 2002 Predidérlection — something that the
country badly needs if its economy is successfgding to be rescued from its rapid
decline of recent years. Just before the electmmemists described Zimbabwe'’s
economy as the fastest shrinking economy in theldwvddithout international
legitimacy, President Mugabe’s government will fimdlifficult if not impossible to
secure economic aid and to attract foreign investmehich aid and investment that
country badly needs. Ultimately, President Mugalm®svnfall may result from the
widespread poverty and starvation threatening thenty. Even the most autocratic
rule cannot prevail over a starving population thas little else but its own life to
lose. Legitimacy is key to survival of any goveroarecause:

Those who claim to govern cannot demonstrate tieyt have fulfilled
the requirements of the democratic entitlementnef/ehey purport to
recognise that entitlement. ... Increasingly, ... gowents whose
legitimacy is questioned are turning to the interomal system for that
validation which their national polis is as yet um@ to give. They do
so to avoid the alternative — persistent challetgauthority by coups,
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countercoups, instability and stasis — and to eeattlemselves to
govern with essential societal acquiescence. Wihay tseek is
legitimization by a global standard monitored byopesses of the
international systerft*

Given that the international community has retusto legitimate the 2002
Zimbabwe Presidential election, continued rulehatt tcountry by President Mugabe
will almost certainly break Zimbabwe’s ailing ecomp The EU, Commonwealth
States, US and other individual countries have rtak&eady measures against
Zimbabwe, including imposing economic sanctionshwihe hope that President
Mugabe will resign. The scope of this sanction megjiis most probably going to be
expanded until President Mugabe complies with thternational requirement of
democratic entitlement for his country. This stggtds patronising to the target
State’s population. First, it is as if the popwatihad previously bestowed internal
legitimacy to the incumbent government by validatinthrough the electoral process
when in fact the sanction regime is described asrternational community’s protest
at the absence of internal legitimacy. Secondlig #aid that sanction regimes under
these circumstances operate to strangle a govetnimerollapse or to submission.
But nothing can be further from the truth. In rgalsuch sanction regimes operate to
maximise suffering of the target State’s populatsord to aggravate it to the point
where it voluntarily takes violent measures to tepjis unwanted repressive and
autocratic government. How does this happen? - tmtyugh violence of the people
against an illegitimate government. Often this emale sacrifices peace in the target
State itself and almost always threatens regidmailgy. Should the UN resort to this
approach, which threatens peace and security Wwehhbpe of achieving conditions
that will allow in the target State, enjoyment loé tright to democratic entitlement? |
think not. The risk taken to threaten relative @eand security in the target State by
introducing punitive sanctions may backfire witle tonsequent turmoil spiralling out
of control to result in a failed State of which Sadia is one. Secondly, the means that
we use to arrive at our goals are themselves ads sown into the ground and
whose fruit will be our harvest once we reach ooalgViolent means nurture and
beget violent outcomes. ZANU (PF) having failedrntegotiate with a defiant lan
Smith resorted to means whose fruit is its govemtaecurrent defiance of the
international community and repression of Zimbahwvees general. For this reason,
economic sanctions that exacerbate instability riouliled States appear to be
counterproductive.

However, such sanction regimes might be desrabhere government and
population are at one against international opinionother words, where there is
internal legitimacy and validation of governmengagiice that is inconsistent with
requirements of international law, the errant State serve to rehabilitate the target
State and its people into everyone else’s world.eha population is already
pleading to the international community for intdfoaal assistance to stop an errant
government direct intervention of the UN to thwtrat government should be the
main priority because a government that lacks lt#rnal legitimacy of its people
and external legitimacy of other States is a thteatorld peace and security. Such
intervention provides immediate rescue of the ta8iate’s population from abuse of
its errant government and declares the sanctitlyeohuman rights at issue.
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With neither internal nor external legitimizatiof the 2002 Presidential election
and with the international community incrementatgorting to economic sanctions
against President Mugabe’s government, it appatsZimbabwe is tittering towards
economic and political explosion that threatensldvgeace. That is perhaps what
President Mbeki of South Africa sought to avoid &ypearing to legitimate the
outcome of the election in the first instance. Nbekess, legitimization of a process
that is inspired by fear of triggering undesirabtensequences is not the same as that
premised on satisfaction of predetermined standdtdsontradicts the purpose of
externally confirming that the government has sedunternal legitimacy. It appears
that nothing short of nullification and re-run dfet 2002 Presidential election will
restore internal and external legitimacy to ZimbabvBut this may be difficult
because in politics, compromise and not justifaratoften prevails even counter to
recognised positive laws of both the State andnatgonal law. Were this to happen
in this instance, and President Mugabe given ae“fsaving” option that did not
justify the electorate’s right to democratic esetitlent, the question would have to be
asked about the validity in law of a bargain initaagion where it was manifestly
evident that the promissory could not stick to kide of the bargain so that the
promissee would never realise the exchange. Iniena human rights law could
avoid this type of conundrum by making the Unitedtibihs accountable for its
promise to individuals, including its promise okthight to democratic entitlement.
The UN should be encouraged and supported to devekchanisms, systems and
structures for the actualisation of its noble goals

Intimidation of the electorate, disenfranchiseimef the electorate, passing of
repressive laws that made criticism of the incunblb&resident illegal and punishable
with a term of imprisonment, exclusion of electmiservers that previously attended
similar elections, bandaging of the electoral raled the rape and murders of
opposition supporters and their candidates comhbioedake this election difficult to
accept as a true expression of the will of the fBop Zimbabwe contrary to article
19 of the UDHR (1948), article 250f the ICCPR (1P&6fd article 13 of the ACHPR
(1981). The right freely and openly to elect thtysst shall preside over the electors is
the fundamental building bloc of any democréty.

C. The right to freedom of expression

One of the unforeseen dividends of the SecondldM¥ar was that it compelled
thinking about the need for protection of the dignof the human being under
international law. The visionary leaders that gegtleat San Francisco to hammer out
strategies for securing lasting peace in the imatedaftermath of the Second World
War appeared determined particularly to reconfigine entire relationship in law
between the power of governments and freedomsedinttividual?*Legomsky writes
that they set out to do nothing less than creaievaworld ordef: The new approach
required States voluntarily to agree to be boundridgs that created rights for
individuals as against the State. This shutteresvipus assumptions about the
relationship between the individual and his Statdew international law. Previously
international law had subordinated each person sowereign, similar to the way
slaves, had belonged to masters and women tohthsirand$>

From this subordination followed several conseqesneach limiting
the subject’s personal autonomy. In particular, e@erson injured by
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his or her sovereign was entitled by national lamlyoto whatever
remedy the sovereign grudgingly chose to allowmbst jurisdictions
until quite recently, this meant, in practice, there could be no
realistic expectation of redress. For example, iexim — ‘The King
can do no wrong’ - largely immunised British goveents from
litigation initiated by a citizen seeking a remddy alleged wrong$®

Persons injured while in a foreign State andietemedress by its laws depended
solely on the will of their own State to obtain ¢meir behalf redress from the
offending State. Often, this was an illusory remedy States demonstrated little
regard for their citizens’ private causes, paradyl where the offending State was an
ally. Thus, individuals’ protection depended on tbenduct of their State, and
Stateless persons were entitled to no protecticatsaever. “Moreover, a State’s own
citizens were almost at its mercy, and internafidasv had little to say about
mistreatment of persons by their own governméhtccording to Legomsky, the
new approach was law at its nobl&st.

Treaty bodies that monitor States’ compliancthheir obligations supervise most
of these treatie®¥ They go a long way to ensure that the rhetoricasfference halls
solidifies into actual experience for the millioospeople across the world. They are
however inhibited from doing more by what Coffecalls the classic discourse of
official denial of reports of treaty bodies. Inelial denial, State officials refute that
anything of the sort mentioned in the report evapgened. Interpretive denial
involves State officials arguing that what actudippened is really something else.
Implicatory denial argues that what happened im@fconsequence because it is
justifiable. Cohen observes a tendency when desiat play, to link up the denial
chain, starting with literal denial, and if it fgjlmoving on to interpretive denial and if
that fails, invoking implicatory denial. This haéet potential of sapping the
determination of litigants that already would hdnae to exhaust local remedies as a
condition to engaging extra-territorial human rgyhiodies. One way of limiting
official denial is to review the reporting strategji so that they become less attractive
for States to engage the denial routine. Howevepite of these difficulties it is
indisputable that treaty bodies are impacting emjgt of respective convention
rights in States Parties’ territories.

A common theme that runs through the stock efr difty human rights treaties and
which points to the right to democratic entitlemestthe right to freedom of
expression. Grounded in the Universal DeclaratibHuman Rights (UDHR) (1948)
which is often described as merely ephemeral apitaa®nal in that it failed to
extract from States a binding commitment, the rightfreedom of expression is
couched in article 19. It is also evident in théetnational Covenant on Civil and
Political Rights (ICCPR) (1966) — article 19. Tharkan Rights Committee (HRC)
supervises state compliance with the ICCPR. The HRRE€ established a steady
jurisprudence on the application of the article®18. is also evident in the African
Charter on Human and Peoples’ Rights (ACHPR) (198ajticle 9(2). The African
Commission on Human and Peoples’ Rights — the ltlbdly monitors States parties’
compliance with this the ACHPR has built up a corapke jurisprudence to that of
similar treaty bodies in spite of the numerous apenal difficulties it faces. It is not
so much the jurisprudence of these treaty bodieghanright that this article is
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concerned with as its philosophical basis whichsitheld points to the right to
democratic entitlement.

The utility of the right freely to express oupiions lies in that it maximises
personal autonomy. Such autonomy enables peoplehtmse from the widest
possible range of options where none could defielyi be shown to be right or
wrong>? It extends also to freedom of political choicedalolsters democratic
processes by encouraging rational debate “ whickas confidently expected would
render it more likely that the best solution wotddnd for any problem':_’3 It is also
argued that the benefits of a general principlentiéing freedom of expression far
outweigh the disbenefits resulting from particutgplications of the rul® This
market-place-of-ideas model of free speech ackriyeds equality of individuals
caught up in the same place at the same time arthglcertain common challenges,
hopes and fears. Only the affirmation of “faithfimdamental human rights [and ] in
the dignity and worth of the human person, ...andebettandards of life in larger
freedom®™ can release the true potential of time and ofhthman beings it has
assembled together for the discovery of answec®tomon challenges and fears and
the actualisation of common hopes and aspiratibos.this reason, commentators
link to the freedom of speech political discourseagprerequisite for any country that
aspires to democracy.Particularly because State affairs are often cemphd even
perplexing, it is only through open speech thakedtalders are able to contribute to
the search for optimum outcomes. In this senseltneeof speech lends itself to the
service of efficient government that is accountablggmately to the electorate. It
recognises a time honoured value that holds thadam is the most widely
distributed gift that no one has monopoly over. BANU (PF) appears to proceed on
the understanding that only it is the legitimatstodian of Zimbabwe’s destiny and
that is unquestionable even by the electorate taobention fraternal, regional and
international standards. Mcgregomwrites, “... war veterans’ interventions have
politicised all areas of public sector work and éaaeriously undermined the scope
for professionalism within the public service. Thding party has used veterans’
disruption to newly conflate party and State stites at district and provincial level,
and to set up new channels of authority.” This it of party and State structures
is a threat to the rule of law that safeguardsdoee of speech where rule of law
refers to “...those institutional restraints that yanet governmental agents from
oppressing the rest of socief"Where the right to freedom of expression is denied
there cannot be any real scope for enjoyment ofigfint to democratic entitlement.

3. A people abandoned: Zimbabweans and the infamous 2002 Presidential
Election

Events leading up to the 2002 Zimbabwe Presialeelection pointed to a country
tittering towards anarchy. In his analysis of th&tion between the church and the
State in independent Zimbabwe, Dorrtawrites that the initiation in 1997 by the
Zimbabwe Council of Churches (ZCC) of the Natioi@bnstitutional Assembly
(NCA) which resulted in defeat of government pragssn the referendum on a new
constitution for Zimbabwe set the stage for thelenb elections of June 2000.
McGregof® writes that:

From February 2001, veterans stormed local authesitin districts
where the political opposition had strong suppogrimarily but not
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exclusively in Matabeleland and Midlands Provinc@&sey locked
district council and other local government officedosed some
schools and demanded the dismissal of numerowsatdficouncillors,

teachers and workers. Officials were suspended filwair jobs and

subjected to a procedure of ‘vetting’ by war vetexran which they
were accused of a wide range of offences from danan the

photograph of the President, to campaigning for dfpposition party,

to maladministration and corruption. This processsireceived little
comment from President Mugabe, war veterans, otypi@aders - in

contrast to war veterans’ interventions in otheeas, such as land
and labour issues - yet its consequences are paligrfar-reaching.

Unprecedented relative success of the oppositiothe 2000 national assembly
elections inspired hope that in spite of widespiiasichidation of the electorate by the
government and even murder and torture of opposgigporters and activities, the
ballot box still represented the best hope for Zibhweeans democratically to get rid of
a repressive arrogant and incompetent regime.Httimited success appears also to
have awakened President Mugabe to the challengéathan wait for him in the 2002
Presidential election. His strategy was not to and@mself to the electorate by
admitting failure to manage a once illustrious exowg in the region and to suggest
possible strategies of recovery. No! He soughtubtpe fear of God in them and if
they persisted against him, to deny them finallydisenfranchising them. Impotent
they would feel in his grip, while he reproachetéinationally acknowledged values.
In these circumstances what possibilities remaifeedZimbabweans to enjoy the
right to democratic entitlement?

Politicisation of the Zimbabwean bench througlhiriding out of office of the Chief
Justice of Zimbabwe, Justice Antony Gubbay and rotbenior justices, and
appointing to senior positions of junior judgesgaéd to ZANU (PF) meant that
Courts, which previously checked the executive,lddao longer be relied upon to
safeguard the rights of people labelled as enewiieZANU (PF). Once one was
publicly identified as an enemy of ZANU (PE)then all the safeguards of police
protection and due process did not apply for th€he Police even ignored previous
Court Order®¥ to “... ignore instructions of the executive thatrevecontrary to
judicial decisions®® As a consequenceress freedomwhich was already under
threat, was severely compromised. Bombs went offeatly all the precincts of the
independent press. Their editors were frequenthgsted and tortured and then
released without charge. This applied also to lbcahan rights NGO personnel that
previously investigated allegations of human riglaisuse. Activists of these
organisations found themselves targets of the shrogality. They soon found
themselves scrambling for the shores of Europeesrch of political asylum and
more importantly a “good” chance to report the aktef human rights violations
occurring in Zimbabwe. But even the hope of thdseifig Zimbabwe to alert the
international community about human rights violafo in Zimbabwe died
immediately they landed on the shores of Europeredpon they found themselves
incarcerated in detention centres alongside crilminehile their applications for
asylum were processed. Meanwhile human rights aiougembabwe stood a better
chance of going unreported. In this way Europe imecan unwitting accomplice to
President Mugabe’s strategy to deny Zimbabweansyergnt of their established
right to democratic entitlement.
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With no Courts or independent press or local émumghts NGOs with full working
knowledge of the tactics of governmental agendmed éffectively could be relied
upon to check on the executive, perhaps Zimbabwshosld have looked up to
regional institutions such as the SADC and the QAblv African Union) to prevent
President Mugabe from denying them their right &andcratic entitlement. But at
numerous meetings at poignant times both SADC afAd @aders cuddled up with
President Mugabe in spite of their full knowleddénis campaign of terror against his
people. The OAU turned a very blind eye and a degf ear to Zimbabweans’ plight
under President Mugabe as he intensified his cagnpaii terror against his people
and deflected attention from a government that haded a formerly thriving
economy. Perhaps fraternal organisations like thimi@onwealth States and the EU —
Zimbabwe'’s largest trading partner could have stdpp when Zimbabweans needed
them most. Commonwealth States Heads of GovernnMe&tings (CHOGM) and
Commonwealth Ministerial committees on numerousasmms shied away from
taking action even when the United Kingdom Primendfier and his Foreign
Secretary respectively pressed for tangible actmrbe taken to stop President
Mugabe’s campaign of terror against those he pexdeds opponents of ZANU (PF).
Prince Charles, who is to succeed the Queen atehd of the Commonwealth
warned that: “... if the Commonwealth could not stampdfor liberal democracy and
human rights, it deserved to be treated with irBomal contempt“?’.4 This is
surprising for an organisation that regards respechuman rights and democratic
government as the centrepiece of its architecttraagraph 9 of the Harare
Declaration (1991) states:

Having reaffirmed the principles to which the Commwealth is
committed, and reviewed the problems and challengbeh the
world, and the Commonwealth as part of it, face, piedge the
Commonwealth and our countries to work with renewsgbur,
concentrating especially in the following areas:

1) the protection and promotion of the fundamentalitjoall
values of the Commonwealth:

2) democracy, democratic processes and institutiorisiwteflect
national circumstances, the rule of law and thesipehdence of
the judiciary, just and honest government;

3) fundamental human rights, including equal rights dan
opportunities for all citizens regardless of raomlour, creed
or political belief.

At a conference of CHOGM held in Australia, indiaely before Zimbabwe’s
2002 Presidential election, Tony Blair described'.asa fudge to hold together a
fragmented club” the decision not to take actiorzanbabwe until after the election.
For its part the EU huffed and puffed but took eaidive action when it needed to. In
this period Zimbabweans might be excused for timgkhat the UN was probably in
intensive care unit. Besides a series of demonstrairess releases of the High
Commissioner for Human Rights expressing conceer tive deteriorating situation
in Zimbabwe because of the scale of documentedscakeights abuses against
members of opposition groups, the independent meali@ human rights
organisation¥ and expressive reports of UN experts over erosidimbabwe of the
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right to freedom of opinion and expression the U&$§ ldone little else to ensure
enjoyment of the right to democratic entittementZsnbabweans particularly in the
2002 Presidential election. The UN Special Rapporte extrajudicial, summary or
arbitrary executions and the UN Special Rappor@urthe right to freedom of
opinion and expression on 22 August 2001 expressedern to the Zimbabwean
government about allegations that a hit list haginbeompiled by the Law and Order
section of the Zimbabwe Republic Police (ZRP) ahe Central Intelligence
Organisation (CIO) that included Basildon Peta, si@ditor of the weekly Financial
Gazette and correspondent for the Independent afd@wo and the Star of
Johannesburg; Geoff Nyarota, editor of the Zimbalady News; Iden Wetherell,
editor of the Zimbabwe Independent; Mark Chavundakd Cornelius Nduna, editor
and news editor of the Standard Newspaper respéctfv The only action the UN
took on this occasion was to “appeal to the Govemtmto take all necessary
measures to ensure that the right to freedom ofiapiand expression is fully
protected, in accordance with article 19 of the WD&hd the ICCPR®’ Similarly,
the UN Special Raporteur on the Independence ajgsidand Lawyers expressed
grave concern over President Mugabe’s nullificatidra Supreme Court order of 27
February 2002 that struck down electoral legistatbm the grounds that it had been
improperly enacted. By an executive edict publisitethe Government Gazette on 5
March 2002 President Mugabe reinstated the samsldégn, asserting that it had
been validly enacted and “shall be deemed to haen bawfully” adopte(ﬁf3 The
Special Rapporteur underlined the seriousnessséttiion thus:

Seen in the light of previous attacks, harassmeunt iatimidation of
the judiciary by the executive and others, as asldefiance of court
orders by the Government, are indicative that Zibvea is no longer a
government of laws but of men who have no regam@tselever for the
independence of the judiciary and the majestywf la

Defiance of court orders in effect is the defiadethe rule of law.
When it is the Government and its agents who dhefy governmental
lawlessness becomes the order of the®day.

When the UN makes demonstrative comments ofpgdisaal of a government’s
campaign of State terror against its own people amgresses disgust at a
government’s abuse of basic human rights of indiald on which pursuit of the UN
mandate is based that are as serious as this apsl st that, the question ought to
follow: When does State terror legitimate direct uitervention to uphold the human
dignity of victims within their own State§.Is it only after genocide has been reported
as in the case of Rwanda? If so then the UN’s ntandhould be revised to an
international organisation concerned with punishpegpetrators of genocide. This
would enable creation of institutions for stoppiggvernments from perpetrating
terror against their own people something the UNu@r already proscribes. Where
was the UN when President Mugabe was challengirtbatlit purports to stand for in
the 2002 Presidential election? If the UN contswwéth what appears to be a “let
others try first and if the problem persists, then step in” kind of approach, then it
might as well revise its mission statement of “mesgain ‘this’ and never again
‘that’™” to something else because the same practoatinue to happen under its very
own nose. Unless the human rights violations instjae are massive, sudden and
unprecedented, the United Nations appears to thdgat like lawyers who often get
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there after the war and not before. This approaghinsuggest to would be tyrants
that if they planned their campaign of terror teeth over a long period where
people are killed in trickling numbers, torturedemmittently and raped discretely,
then they might get away with it. Or is the UN af8omalia hesitant now to engage
in “abortive missions™? If it is, what then is thepe for those caught up between a
government that uses State terror and a UN thia¢sgant to stand up for its norms
when they are being questioned as one Zimbabweamgl fthemselves in the two
years leading up to the 2002 Presidential electimhalso during that electiodThat
the state of protection of human rights of indivatiushould raise these questions at
all about an organisation established to establighmaintain world peace shows the
inadequacy of present mechanisms for the protectidruman dignity under the UN
system. It recommends perhaps the need urgentijewelop mechanisms for the
prevention of similar outcomes elsewhere in theirkut The status quo manifests a
frightening sense of complicit with President Mugabof the organisations to which
Zimbabweans had reason to look up to for protectiom abuse in the last two to
three years. In the two years leading to the 20@2i&ential election, the period with
the worst countrywide violation of human rights cgnZimbabwe’s independence
from Great Britain in 1980, not a single Securityu@cil Resolution was passed on
the situation in Zimbabwe. There is no gainsayipgcsilating about the Security
Council’'s omission given that the situation in Ziablwe threatened and continues to
threaten enjoyment by Zimbabweans of the right thestice Brandeis described as
“the most comprehensive of rights and the righttwatued by civilised men®

After the Rwanda genocide of 1994, the Zimbabevisis should mark the
watershed of what international civil society has $ome time now been agitating
for, that is, creation at least of a United Nati@dsl) Police and Security Force under
the mandate of the Security Counofla democratised UK Members of the civil
society that work together to hold governments,rimss, and international agencies
accountable for their responsibilities and committaehave been advocating this for
some time now. They are fierce advocates for isthegsthe inter-State dynamic has
conveniently sidestepped for decades such as equitly sustainability. They are
providers of voluntary services for the neédiifhe UN’s mission is to secure lasting
peace, so that the world will never again witneagdadies and human suffering akin
to the Second World War.

Acknowledgment of the fact that the Westphaliater-State compact of the UN
requires for the delivery of the organisation’spmse, a radical shift from inter State
niceties to establishment of Tran censual mandatgdutions and mechanisms that
guarantee and further respect for human rightslaadule of law by all governments:
our only hope for peace. It is so obvious that é& are going to have world law, we
need world peace. For that to happen we need titedfipolitical institutions that are
capable of giving us that law, of administeringttleaw, and of judging under that
law.”® It is puzzling therefore that the actions of thabmping and developing the
structures on which our present and future lives@edicated appear indifferent to
this fact. For the most part the present politicatitutions appear to reduce us to
mere spectators of State terror when it arisesbedt we appear to be toothless
bulldogs whose bark is the only thing those thraiage our world peace have to take
note of as they wreak horror and havoc and prowh wmpunity in our stare or glare.
They even indulge us in the luxury of negotiatinghvihem on their own terms about
their transgressions, and we play along becauseioflesperation. Yet such tyrants
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are no more than trustees that must submit theesétythe will of those they rule
over. Errant trustees not only lose the privilegesrusteeship. Often they end up in
jail.

4. Upholding the right to democratic entitlement: International
responsibility for promotion of respect for international human rights of
individuals

a. The Focal Point for Electoral Assistance Attg initiative

The UN has always recognised the need progedgdio develop mechanisms that
facilitate realisation of its objectives as set outhe UN Charter, the UDHR and
other documents. General Assembly Resolution (GAR)137 reiterates the
significance of the Universal Declaration of HumRights (UDHR) (1948) and the
International Covenant on Civil and Political RiglftCCPR) (1966), which establish
that the authority to govern shall be based onwtitieof the people, as expressed in
genuine and periodic elections. It emphasises that:

1) periodic and genuine elections are a necessary imgispensable
element of sustained efforts to protect the rigiiid interests of the
governed,

2) that determining the will of the people requires eactoral process
that provides an equal opportunity for all citizerte become
candidates and put forward their political viewsdividually and in
cooperation with others, as provided in nationalnstitutions and
laws,

3) the international community should continue to giserious
consideration to ways in which the United Natioas cespond to the
requests of Member States as they seek to promdtsteengthen their
electoral institutions and procedures.

Therefore, the declaration reinforces the idbat tStates are required under
international law to promote and strengthen dentmcrpractice necessary for
enjoyment of the right to democratic entittement that end, in 1991 the UN
Secretary-General designated the Under-Secretamgr@kfor Political Affairs as the
Focal Point for Electoral Assistance Activities.€eTklectoral Assistance Unit (re-
designated as the Electoral Assistance DivisionOQEM 1994) was subsequently
established in the Department of Political Affainsassist the Focal Point in carrying
out his/her functions. In practice, the objectie¢&Jnited Nations electoral assistance
are essentially two-fold:

1) to assist Member States in their efforts to holddile and legitimate
democratic elections in accordance with internatignrecognized criteria
established in universal and regional human rigigsuments, and

2) to contribute to building the recipient country’ssiitutional capacity to
organize democratic elections that are genuinepaniddic and have the full
confidence of the contending parties and the elats®’

States’ voluntary uptake of this facility underlinghe enduring centrality to
international order of the doctrine of sovereigritiie State has to need and to request
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this facility. Obviously governments bent on diganthising their populations by
bandaging the electoral register, enacting legisiathat impede free expression of
opinion, and expel observer groups from friendlyiores will not request the UN for
this service. While the majority of Zimbabweans Vdohave liked to see more
external election observers participating in th@2Bresidential election, ultimately it
was their government that had to decide whethaobthe UN EAD was to be invited
or not. This points to a fundamental weaknessernriter-State model of international
relations. The presumption here is that governmesitsordinarily invite the organ.
The fact however is that repressive regimes will ierhaps the organ should be
enabled to invite itself to monitor national eleat or at the request of human rights
NGOs working in the country. Given the centralifyright to democratic entitlement
in the UN system, continued membership of the dsgdion should be made to
depend on EAD satisfaction that national electived passed off freely and fairly.

b. The Standby High Readiness Brigade (SHIRBRI@Gipiive

The Standby High Readiness Brigade (SHIRBRI@jaitive is probably the most
radical and most promising initiative targeted edlising the main purposes of the
UN listed in the preamble of the Charter and otp&rces. The organisation’s
founding fathers were determined to reaffirm farnhfundamental human rights, in
the dignity of and worth of the human person. Aetit(3) of the Charter states that
one of the purposes of the UN is to achieve int&wnal cooperation in promoting
and encouraging respect for human rights and feddmental freedoms. And article
55c requires the UN to promote universal respect dod observance of, human
rights and fundamental freedoms for all. The UN &elsieved so much in the area of
treaty creation to denominate issues that Statesildhdefer to individuals as
recognition of their human dignity. In matters off@cement, more still needs to be
done if denominated rights such as the right to atatic entittement are to be
realised by all persons on earth. Enforcement béfered largely because the UN
appears to have been premised upon two very wroesumptions, “first, that the
Security Council could be expected to make speeuly abjective decisions as to
when collective measures were necessary; and sett@idGtates would enter into the
arrangements necessary to give the Council an teffe@olicing capability”’
Creation oflink mechanismshat compensate for the current enforcement dddici
promptly responding to intrastate crises that tie®ar cause actual breach of human
rights is probably the next big step in the eftorpromote respect for human dignity
among States. To that end, in 1993 a UN planniaghtezas mandated to “develop a
system of stand-by forces, able to be deployedwalsade or in parts anywhere in the
world, within an agreed response time, for UN pekmeping operations and
missions™’® This resulted in the creation of the system knoxenUN Stand-by
Arrangement System (UNSAS) based upon commitmegtdMbmber States to
contribute specified resources to the UN for peaepkig operations mandated under
Chapter VI of the UN Charter.

That effortwas carried forward when on 15 December 1996, fsys@€anada,
Denmark, The Netherlands, Norway, Poland and Sweiigred a Letter of Intent on
co-operating on the establishment of a framework & multinational force
(SHIRBRIG). This was followed up by the signing @ Memorandum of
Understanding (MOU) on setting up a Steering Conemitto supervise the
establishment of the Brigade, and a MOU on esfaiblis a permanent planning
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element (the PLANELM). The PLANELM, which was edisbed in Denmark, is a
small permanent multi-national staff of the Brigagsponsible for the development
of standard operating procedures for the Brigaglejdrk on the concept of operations
and to organize and conduct joint exercises. Onoglerent, the PLANELM forms
the nucleus of the deployed SHIRBRIG HQ sfafAlready 14 nations have signed
one or more SHIRBRIG documents necessary for trematticipate in the organ.
Five more nations Czech Republic, Hungary, Ireladdidan and Senegal have
participated as invited observers. This broad dppéaSHIRBRIG recommends
enthusiasm about the whole project. Nonethelessticipation of States more
experienced at peace-keeping missions would betiefibrgan enormously because
at the moment not all contributions under the UNSA&:t the set readiness and self-
sufficiency targets. Some of the allocated foraesmat fully prepared and none of the
staff officers and the units are trained or haveoperated before deployment.
Precious time is still lost from the moment a Sagu€ouncil decision is made to the
actual deployment of the peacekeeping force. Maeol is essential that more
States participate in the organ for two reasonst,Fihe case-by-case approach to
deployment of the organ to be applied by partigiganhations upon request of the
Security Council does not auger well for the legéacy of the organ. This may
justifiably court the charge of inconsistent apgiion of the organ in similar cases
and poison the water for it. After similar expederwith application of the doctrine
of recognition of Stat&% the UN system should seek to avoid inconsistericiés
practice. However, this may be necessary in thiy stage of the organ because the
size of the brigade may still be too small to cegeh all the requests that may come
from the Security Council. For instance whilstIstibnsidering a Security Council
inquiry on whether the organ would be available dgpotential mission in UNIFIL,
another informal inquiry was received from the UN 16 June, asking if the organ
would be available for a mission in Ethiopia anitrea (UNMEE)®" A small organ
could not magically do everything. Human, technigahctical and other resources
need to be stocked up before any spending can ,0ecuar the same applies for
SHIRBRIG. Secondly, continued availability of theyan is necessary because of the
unpredictable fashion in which events that threateace and security erupt around
the world. Upon its return from (UNMEE) SHIRBRIG wteinto a reconstitution
period, which meant that it would not be availafile deployment for a period of
anything up to twelve months. The whole purposeS6fRBRIG was to make
available to the UN a rapid reaction army that wordspond to missions such as
preventive deployments, cease fire monitoring, sugieg the separation of forces,
as well as support for humanitarian aid operatidie brigade’s reaction time is set
at 15-30 days following the decision of the papi@ting nations to make them
available for deployment upon request by the Unitedions. Had a situation arisen
requiring its deployment in while it was in “recaifistion mode” resort would have to
have been had to the traditional painstakingly sto@thods of coalition building and
then deployment. But intrastate disturbances - wWBIHtIRBRIG was principally
designed to assist with - are usually very flammaiyid can engulf the whole country
in a matter of days — before any coalition can b&dished. Consequently, the
humanitarian catastrophe sought to be stopped thiéh use of organs such as
SHIRBRIG may yet flourish because of the “on anflmbde” practice necessitated
by limitations in resource. With involvement of nyamore States in SHIRBRIG, it
should be possible to have sufficient self-contdinaits to be deployed in troubled
spots of the world while other units are in “reditnion mode”. This would
eliminate from SHIRBRIG the “on and off” mode whichuld be used by calculating
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villains to injure their populations.  Countriesat have met all the procedural
requirements for participating in SHIRBRIG includegentina, Austria, Canada,

Denmark, Italy, The Netherlands, Norway, PolandmBoia, and Sweden. Finland
has signed all documents less the PLANELM MOU. Sgas signed the Letter of

Intent and Steering Commitee MOU. The Letter oéthas been signed by Portugal
and Slovenia.

Conclusion

This article examined the possibility for enjogmt of the right to democratic
entitlement in transitional States that are doneidaby repressive, arrogant and
corrupt governments that fake democratic requirdsgnorder to ordain themselves
with external legitimacy even though they may navér secured internal legitimacy
of their own people. It showed that the right tonderatic entittement is arguably the
most comprehensive of rights and the right mostealby civilised men. The UN’s
founding fathers premised realisation of the orgatidn’s objectives on respect of
this right. It is established in the preamble oé tN Charter itself, in several
provisions thereof, and in numerous treaties thatgse promotion of respect of the
dignity of mankind. Yet some governments of traosil States are led by people
that were themselves brutalised by colonial orstagovernments. These leaders are
only too keen to use the same force to deny thveir people the rights that they were
previously denied under alien or racist rule. Untdter UN system, international law
opposed colonialism and championed the right of pfgeceverywhere to self-
determination. Further, the UN developed principlémt together galvanised
democratic practice envisaged by the right to determination. These include the
right to freedom of expression and the right to deratic entitlement. Both these
rights are evident in numerous international arglorgal human rights instruments.
They have been made the basis and purpose ofrfahterganisations such as the
Commonwealth States and the SADC. Collectivelyse¢heghts are immutable that
international peace and security depend on demogredctice that enhances respect
for human dignity.

The infamous 2002 Zimbabwe Presidential electiballenges national, regional,
and international conceptions of democratic emtidat of all Zimbabweans freely
and fairly to participate in the governance of tlomiuntry by electing a leader of their
own choice. The election was characterised by éfi@echisement of large sections of
the electorate first by bandaging of the electoegjister, and where that was not
possible, by tactical misadministration of the &t@t process in areas where
opposition support was strongest so that in the ready people simply were not
given the chance to cast their vote on who Zimbabweesident should be for the
next six years. It was also characterised by widssp use of State terror and
intimidation, including torture, murder and rapepressive security legislation, and a
huge propaganda campaign by State media and p#aoseotfithe independent press.
With neither the local Courts nor local NGOs nagiomal and fraternal organisations
there to shield them from President Mugabe’s petsat Zimbabweans had every
reason to expect the United Nations whose own blasis were being flouted to
intervene for two reasons. First, to stop Stateteand second to ensure observance
of the right of Zimbabweans to participate in tlevgrnance of their own country by
electing freely and fairly the President of theauatry. The UN Security Council
passed no resolution on Zimbabwe’s state of affaispite of the fact that State terror
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appeared to have been invoked to the service aifrisgcan election result for
President Mugabe. The UN Human Rights Commissisrggimonstrative comments
of concern and expressions of concern by the UNi8pRapporteur on extrajudicial,
summary or arbitrary executions and the UN SpeRiapporteur on the right to
freedom of opinion and expressionade no difference at all both to President
Mugabe and to the victims of his campaign of terfbne EU’s delay in taking
measures which it could have in order to dissuauweasing State terror and
subsequent decrying of the election result asdoeilof little comfort to Zimbabweans
that were denied the right freely and fairly totmapate in the governance of their
country in the 2002 Presidential election. Zimbahmse were left alone to confront
President Mugabe’s campaign of terror as if the CiNarter had not yet come into
existence, and if it had, as if the founding fashbad intended it to apply to “all
people” except Zimbabweans under President Mugahkss

Perhaps the Zimbabwe crisis should mark a waerén the area of human rights
protection, particularly the protection of the figh democratic entitlement on which
much of what the UN claims to stand for is premigaktater support should be given
to SHIRBRIG so that it will be able to intervene Zimbabwelikesituations and
ensure that the claim of the UN Charter to proneungman rights “for all people”
rings true. Countries that preach human rights lshdie encouraged to ready
themselves to defend those rights through SHIRBRI&never and wherever they
are threatened. By acceding to SHIRBRIG States emfiure also that this organ is
constantly available to a needy world, kiling o current “on/off mode”.
Knowledge of its continued presence will discouragenptation of illegitimate
governments to use State terror against their poipuals. Further, it will reduce
seriously the possibility that participating Statesl turn down Security Council
requests to intervene in troubled spots purelylémk of human resources. Only
through immediate direct intervention Zimbabwelikesituations to prevent human
rights abuses can we claim still to be true tovis®n of a peaceful and secure world
of the UN’s founding fathers. Raped women, tortuneen and women, murdered
persons and victims of fear would much rather tlveye living ordinary lives and not
the lives of victims, whatever the promise of UNbwinals for those guilty of
committing these crimes. Perhaps the time has clmméhe UN to take decisive
action that will make real the promise of democraogtained in the UN Charter and
various other treaties and declarations. The iat@nal community cannot convince
itself that by postponing determination of the p@tove issue of external legitimacy
until after the election has occurred they cancaftee substantive issue of internal
legitimacy, which is the goal in all elections. Tlgma sure way of facilitating denial
of the enjoyment of the right to democratic entitent in Zimbabwelikesituations.
Intervention that ensures enjoyment of that rigidudd be the goal. Development of
UN organs like SHIRBRIG so that they are availallie the time for such
deployment, and deploying them Zimbabwelikeso that they can ensure enjoyment
of the right to democratic entitlement is whatesjuired if we are to remain true to
the imagination of the UN’s founding fathers to $ere respect for the dignity of all
people”. There is no gain decrying elections as ‘a..coldly calculated, pre-
determined outcome resulting from draconian legmta widespread and sustained
political violence and intimidatioi® if we foresaw the predetermination of a
government to ordain itself with external demoardégitimacy at the expense of
internal democratic legitimacy of its populatiomdadid nothing about it. That
approach plays straight into the hands of the itilegte government’s strategy to
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