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Abstract

Corporate governance is the one of the most debated issues in legal practice. The topic has been
investigated by many law scholars and researchers around the world to improve its aspects. This
thesis investigates the existing framework of corporate governance in the Republic of Kazakhstan
and suggests ways in which it can be enhanced in the future. The results of this research are important
primarily for Kazakhstani businesses positioned to play a significant role in the global economy. To
answer the research question, the thesis looks at the framework and current practice of corporate
governance in Kazakhstan. It covers vital areas of corporate governance including transparency,
accountability, stakeholders, boards of director and several other issues. Current Code of Corporate
Governance, approved in 2005 and reviewed in 2007, lacks proper implementation mechanism and
seems to be out-dated. Listed companies are required to adopt and disclose their own codes, which
shall be shaped upon the stock exchange’s model; however only half of the largest listed companies
disclose complying with such obligation. There is also the conceptualisation of the fact that the
effectiveness of the corporate organisations relies on how they complement the foreign practice.
Although there are many challenges faced in the country as regards corporate governance, the study
will offer recommendations for increasing transparency, disclosure and the associated principles in
the Kazakhstani stock market and better protection of stakeholders. The thesis will conclude by
presenting the Kazakhstani perspective on Board of Directors, disclosure and transparency and their

prospects for future development.

Key terms: corporate governance, legal systems, good corporate governance framework.
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Chapter 1: Background and the research problem

The governance of the corporation is now as important to the world
economy as the government of countries.
(Wolfensohn, J.D. (1999). ‘A Battle for Corporate Honesty’,

The Economist: The World in 1999, p.38.)

1.1 Introduction to background of the study

The purpose of this study is to develop an integrated framework of corporate for enhancing economic
and legal growth in Kazakhstan. This has been prompted by the fact that apparently corporate
governance does not lead to economic growth in Kazakhstan as has been the general expectation from
recent economic development policies. Corporate governance is not a new concept it has been in
existence since the history of the formation of the corporation. Corporate governance refers to the
mechanism through which investors safeguard themselves against expropriation by insiders®. This
suggests that corporate governance is an important mechanism that seeks to ensure that the
corporation is run in manner that enables it to maximize wealth creation. According to the Cadbury
Report (1992) the successful maximization of sharcholders® wealth eventually leads to enhanced
economic growth. It follows therefore from this that improved corporate governance mechanisms are

expected to promote economic growth.

The recent global financial crisis points to the need for changes in corporate governance around the
world to prevent future problems and countries are now looking for ways to improve. It is important
that Kazakhstan is not left behind in this process. For developing countries such as that of Kazakhstan
to become successful, corporate governance will play a major role. It can be emphasised that effective
corporate governance will ensure that corporations are better managed and more investors are
attracted into the economy. Corporate governance framework establishes the division of rights and
responsibilities of participating corporations and prescribes rules and procedures on decision-making.
Through these steps a company is creating a structure that allows defining the objectives and the way

to achieve them, and also allows monitoring the implementation of these objectives.

! La Porta. R. and others, Investor protection and corporate valuation. (The journal of finance, 57" ed., 2002. 1147-
1170)
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In his address to the Nation of Kazakhstan, Leader of the Nation N. Nazarbayev also talked about
strengthening the responsibility of corporations, to ensure transparency and shareholders and, as a

whole, to improve corporate governance across the country by fixing them in terms of legislation?.

This research examines how the definition of corporate governance is understood by various authors,
present practices and frameworks of corporate governance and seeks to critically evaluate how the
existing framework of corporate governance in Kazakhstan can be enhanced in the future. It is
motivated by the need for effective improvement and development of the system of corporate

governance in the country.

1.2 Corporate governance in Kazakhstan

The research importance comes from the relevance of the corporate governance topic itself. There is
no doubt that companies nowadays have a huge impact on many aspects of life, including everyday
existence, society and the economy, which makes corporate governance a very important issue.
Accordingly, corporate governance is still, “the bedrock of business sustainability, serving the long-
term interests of investors and societies®. Corporate governance helps to clear up the environment
that is related to it and promotes the values of many principles such as transparency and
accountability. Furthermore, corporate governance is important in improving the internal issues of a
company - it goes beyond that to influence a wide range of issues in the external environment,

including the institutional development of a country, which is very important as well.

The following section attempts to provide a critical review of some of the existing literature as
relevant to the proposed research. This thesis will examine the corporate governance affairs within
the specific framework of the Kazakhstani market. Despite the fact that corporate governance in every
country has a different legal, cultural and political context, with a variety of business forms, the need
for extra transparency and creating more confidence is the reason for the introduction of Corporates®.
Many issues affecting Kazakhstan could be taken to reflect the situation across the Central Asian
countries as a representative. From this viewpoint, the importance of corporate governance is

reflected in the essential link between corporate governance on the one hand and development on the

2 The President of Kazakhstan N. Nazarbayev’s Address to the Nation of Kazakhstan “Third Modernization of
Kazakhstan: Global Competitiveness”. (31 January, 2017.) Available at:
http://www.akorda.kz/en/addresses/addresses_of president/the-president-of-kazakhstan-nursultan-nazarbayevs-address-
to-the-nation-of-kazakhstan-january-31-2017 accessed 20 March, 2017

3 IFC, “Corporate governance success stories” (International finance corporation, Washington DC 2015)

4 Mallin, C. Corporate Governance (3rd ed. Oxford University Press, 2010) Page 26.
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other. Moreover, corporate governance is possibly an effective solution to fixing many problems

facing the world today®.

According to some research corporate governance mechanisms are an essential tool for any
corporation®. In last few decades, interest in corporate governance has increased significantly.
Especially during and after the financial crises in various countries around the world, corporate
governance is necessary for recovering and restructuring corporations at the internal level’. As a result
of this interest, it is clear that the companies’ catastrophes were due to a failure in investor confidence,

disclosure and the lack of structured corporate governance and corporate transparency®.

Generally, the law differentiates between commercial (established for the purpose of generating
income) and non-commercial legal entities. There are a number of corporate forms through which a
company may be incorporated in Kazakhstan. These comprise: JSC; limited liability company (LLC);
additional liability company; general partnerships; production cooperative; and limited partnerships.
Business practice in Kazakhstan shows that JSCs and LLCs are the corporate forms most commonly
used, and in our experience foreign investors, in particular, prefer their subsidiaries or joint ventures
to be organised in either of these two forms. The other types of corporate forms are rarely used by
either foreign or domestic investors in Kazakhstan. Such preference is likely to be based on the fact
that the applicable legislation expressly states that participants in LLCs and shareholders of JSCs are
personally liable only to the extent of their participation interest/ shareholding in the declared capital
in these types of legal entities. In terms of corporate governance, JCSs are normally used for joint
ventures with a comprehensive corporate governance structure, while the use of LLCs for this purpose
is generally problematic. As a result, LLCs are most commonly used either as a Kazakhstani
subsidiary of a foreign company or, in the case of a joint venture, in those cases where complex
corporate governance and control structures are not required and corporate conflicts among
shareholders are not expected. Because of the foregoing, and taking into account the somewhat
simplistic nature of corporate governance in LLCs, this thesis focuses on the status of corporate

governance procedures in Kazakhstan as they apply to JSCs.

> CIPE, Corporate Governance: The Intersection of Public and Private Reform (Centre for International Private
Enterprises, 2009) Page:7

SEl-Faitouri, R. An investigation of corporate governance mechanisms and value creation in the United Kingdom (PhD,
University of Liverpool, 2012)

" Fombrun, C. Corporate governance, (Corporate reputation review: an international journal, 2005) 8(4), 267-271

8 Ho, S and Wong K. A study of the relationship between corporate governance structures and the extent of voluntary
disclosure, (Journal of international accounting, auditing and taxation, 2001) 10, 139-145.
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Business partnerships include: full partnership (where the partners are jointly liable to the full extent
of their property); partnership in commendam (where in addition to fully liable partners, there are
partners whose liability is limited to their contributions to the charter capital); limited liability
partnership (the liability of partners is capped to their contributions in the charter capital); and
additional liability partnership (where the partners are liable up to their contributions to the charter
capital, and if this is not sufficient, with additional property at a certain ratio to their charter capital

contributions)®.

In the current Law of RK “On Joint Stock Companies” the Corporate Governance code is defined as
“a document approved by the general meeting of shareholders of the company, which regulates
relations arising in the management, including the relationship between shareholders and the
company’s governing bodies, between the bodies of the company, the community and stakeholders”.
Under this Law a public company shall make provision for a Corporate Governance code, as per

company’s Charter'?.

Joint stock companies are legal entities which issue stocks, and where stockholders bear the risk of
losses within the cost of stocks held. A joint stock company can obtain public status if it meets certain
criteria, such as allocation of its stocks on a stock exchange by offering its stocks to an unlimited
number of investors; not less than 1/3 of total number of distributed ordinary stocks being held by the

stockholders'?.

The main advantages of a JSC are the free transfer of shares without reregistering the company, and
the attracting of additional capital through a public offering of shares. However, JSCs are subject to

complex requirements including:
- alarge minimum share capital of KZT86,550,000;
- the registration of issues of shares and related reporting to competent authorities;

- acomplex corporate structure and decision-making process;

% |drisov E., Kazakhstan’s Investment Climate is Still Attractive. (Investor, January 2000, Almaty).
10 Kazakhstan Centre for Social Practices, 2014.

1 Roger L. Martin, D., The Problem with Corporate Governance. (Roman School of Management, University of Toronto.
March 23, 2003 (Draft)
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- amandatory annual financial audit.'?

The growth of transition economy depends massively on effective corporate governance to keep in
pace with the world business and financial globalisation.® Kazakhstan needs to enhance and improve
on the corporate governance system presently in place. For the above reason, major economies such
as the UK and the USA are presently reviewing different aspects of their corporate governance
practices, it is important that Kazakhstan look at ways to also enhance its corporate governance.

Providing a suitable framework that will help the country to enhance its economy and living standards
represents a significant challenge in twenty first century. The general trend in Kazakhstan is to attract
foreign investment and open up its markets to outsiders. Thus, revising the existing regimes is
essential for two additional main reasons. First, in order to attract foreign investment, it is essential
to have a well-developed legal framework that would ensure the minimal protection for such
investments. Second, Kazakhstani stock market, if compared with the developed markets, is limited
in size. Thus, the absence of regulations that would protect investors from practices such as insider

dealing and market manipulation would endanger the stability of the market.

Good corporate governance is now widely recognised as essential for establishing an attractive
investment climate characterised by competitive companies and efficient financial markets. The
Organisation for Economic Co-Operation and Development (OECD), and financial agencies such as
the World Bank, the Asian Development Bank (ADB) and the International Monetary Fund (IMF)
have combined their efforts to promote policy dialogue in the area of corporate governance and have
established Regional Corporate Governance Roundtables in close partnership with national policy-
makers, regulators and market participants. Today, Corporate Governance Roundtables exist in Asia,

Russia, Latin America, South East Europe and Eurasia.

In case of Kazakhstan, both government bodies and the private sector recognise the need to further
develop and improve corporate governance practice in country. In March 2017 ACCA (the
Association of Chartered Certified Accountants) held special conference alongside the British
Chamber of Commerce in Kazakhstan, the same month AIFC (Astana International Financial Centre)
in partnership with REDmoney Group organised CIS (Commonwealth of Independent States) Forum;
AIFC jointly with TheCityUK corporation, European Bank for Reconstruction and Development
(EBRD), Samruk-Kazyna JSC and UK Embassy in Kazakhstan was hosting 1% UK-Kazakhstan

12 Kassilgov R., Establishing a business in Kazakhstan. (UK Practical law: Thomson Reuters.) Available at:
https://uk.practicallaw.thomsonreuters.com/5-551-
56667transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1 accessed 1/11/2018.

13 Dharwardkar, R, George, G and Brandes, P (2000): Privatization in Emerging Economies: An Agency Perspective,
(Academy of Management Review, 25(3)), 650-669
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Working Group (1 September, 2016) and 2" Working Group (17 November, 2016) seminars on
corporate governance; An International Conference on Corporate Governance has been held annually
in Kazakhstan since 2005. The conference is initiated by the Working Group on Corporate
Governance established by the Association of Financiers of Kazakhstan. The Conference is hosted
by government bodies (Agency of the Republic of Kazakhstan for Regulation and Supervision of
Financial Market and Financial Institutions), international institutions (International Finance
Corporation; and “Effective Management” Program of the Department of Commerce of the USA),
and the private sector (Association of Financiers of Kazakhstan). This conference may be viewed as

an ongoing consultation between regulatory authorities, the public and corporations.

The principal legislation governing corporate governance in Kazakhstan is the Law on Joint Stock
Companies (JSC Law) dated 13 May 2003 (Law No. 415-11, with alterations and amendments as of
27 April, 2015), as amended. The Council of Issuers approved a voluntary Corporate Governance
Code on 21 February 2005 and by the Council of the Association of Financiers on 31 March 2005.
The Code was revised in July 2007. The working group which developed the corporate governance
included representatives of the Agency of the Republic of Kazakhstan for Regulation and Supervision
of Financial Market and Financial Institutions, Ministry of Economic and Budget Planning,
“Effective Management” Program of the Department of Commerce of the USA, Association of

Financiers of Kazakhstan and Sentras Securities JSC4,

Both the JSC Law and Stock Exchange Listing Rules refer to the Code but companies are only
recommended to transpose the code’s recommendations in their by-laws. It is not required by law to
disclose the degree of compliance with the corporate governance code. Later Corporate Governance
code of “Samryk-Kazyna* JSC was approved on 18 December, 2014. The Code is generally based
on the Organisation for Economic Co-operation and Development (OECD) Corporate Governance
Principles and the Recommendations on Application of Corporate Governance by Kazakhstan Joint
Stock Companies, issued by the Expert Council on Securities Market attached to the National Bank
of the Republic of Kazakhstan®®. Corporate governance code applies to “Samryk-Kazyna“ JSC and
to the companies where “Samryk-Kazyna“ JSC has more than 50 percent interest, directly or
indirectly. The code consists of seven chapters and two parts: Main Principles and Annotations—
rules and provisions that will force implementation of the code. The code includes chapters devoted
to 1) interaction between “Samryk-Kazyna* JSC and the government as shareholder of “Samryk-

14 Corporate Governance Legislation Assessment. Kazakhstan. European Bank of Reconstruction and Development.
(Assessment based on legislation in force on 1 November 2007).

15 Protocol of National Bank of RK (N19 dated September 24, 2002).
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Kazyna“ JSC; 2) clarification of the relationships between “Samryk-Kazyna*“ JSC and its portfolio
companies; 3) sustainable development; 4) shareholders’ rights; 5) board and executive management
effectiveness; 6) risk management, internal control, and audit; and 7) transparency. Since government
is the sole shareholder of “Samryk-Kazyna*“ JSC, the code made clear the relationships with the
government, between the government and the board, and between the board and Samruk-Kazyna. It
also clarified the director nomination process for the board of directors and for CEOs of portfolio

companies.

The Law of the RK “Concerning Introduction of Changes and Amendments to Certain Legal Acts of
the Republic of Kazakhstan in Respect of Protection of Rights of Minority Investors” was adopted
on 19 February 2007. The Law came into force on 6" September 2007. It introduced amendments to
a number of regulations, including inter alia: Civil Code, Civil Procedural Code, Code on
Administrative Violations, Business Partnerships Law, Banking Law, Pension Security Law,
Auditing Law, Insurance Activity Law, JSC Law, Stock Exchange Law, etc. Significant legal
developments of above most certainly have been affecting corporate governance of Kazakhstan.
Concepts such as “a public company”, “insider information”, “insider transaction” and other have

been introduced as part of these amendments.

According to the European Bank for Reconstruction Development’s current report, Kazakhstan was
found to be in “medium compliance” with the relevant international standards (the OECD Principles
of Corporate Governance). The major shortcomings were found in the legislation on “disclosure and

transparency” and on “ensuring the basis for an effective corporate governance framework”?®.

In addition, the current study will contribute to the growing literature in this field of study and mainly
focusing on the corporate governance structure and corporate performance of Samruk-Kazyna JSC
in Kazakhstan. The key area for Samruk-Kazyna JSC shall be modernisation and diversification of
national economy in the framework of Annual Addresses of the President of Kazakhstan (31 January,
2017), Kazakhstan 2050 Strategy, Strategy of Industrial and Innovation Development of Kazakhstan
2003-2015, “Nurly Zhol” Economic Policy and “100 Special Steps” Nation’s Plan, aims and
objectives assigned to the Company and other documents.!” The changes in corporate governance

approaches in Samruk-Kazyna JSC are also a part of a national program to become one of the top 30

16 European Bank for Reconstruction Development’s report on Kazakhstan, (April 2012). Available at:
http://www.ebrd.com/pages/country/kazakhstan.shtml accessed 1/11/2018.

17 The President of Kazakhstan N. Nazarbayev’s Address to the Nation of Kazakhstan “Third Modernization of
Kazakhstan: Global Competitiveness”. (31 January, 2017). Available at:
http://www.akorda.kz/en/addresses/addresses_of president/the-president-of-kazakhstan-nursultan-nazarbayevs-address-
to-the-nation-of-kazakhstan-january-31-2017 accessed 20 March, 2017.
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developed nations of the world by 20508, an ambitious transformation program of Samruk-Kazyna
JSC, launched by the president of the country on October 6, 2014%°,

Kazakhstan has made significant progress in corporate governance over the last few years. The legal
and regulatory frameworks have been adjusted to provide for better protection against abuse, a
voluntary code of corporate governance has been developed and market participants have become
more alert to the importance of exercising good corporate governance. It will of course take time for

the full economic benefits from this process to be realised.

It is important that Kazakhstan maintains the momentum for reforms and put in place credible
enforcement mechanisms. Markets have to be reassured that corporate governance reforms are
irreversibly shifting towards global standards as economic reforms start to produce results and the

enterprise sector realises the value of better corporate governance.

The Government is tasked to provide a qualitative transformation of Samruk-Kazyna JSC holding. It
is necessary to conduct a thorough audit and optimisation. of both managerial and production business
processes. As a result, it shall become a highly efficient, compact and professional. Management and
corporate governance needs to get improved to the international level?.

Samruk-Kazyna, the sovereign wealth fund of Kazakhstan, was created in 2006 to improve the
efficiency and effectiveness of industrial state-owned companies, it includes enterprises operating in
a number of industries — oil, transport and logistics, chemical and nuclear, mining and
smelting,energy, mechanical engineering and real estate?!. Samruk-Kazyna has its own law, “On
National Wealth Fund”, applicable to it and its group. The Prime Minister chairs the board of Samruk-

Kazyna, and 40 percent of its members are independent. The boards of Samruk-Kazyna JSC portfolio

18 Kazakhstan’s way — 2050: Common Aim, Common Interests, Common future Address of the President of the Republic
of Kazakhstan Nursultan A. Nazarbayev to the Nation, (January 2014).

1 Transformation program for «Sovereign Wealth Fund «Samruk-Kazyna» JSC. Available at:
http://sk.kz/en/investors/transformation/ accessed on 20 March 2017.

20 The President of Kazakhstan N. Nazarbayev’s Address to the Nation of Kazakhstan “Third Modernization of
Kazakhstan: Global Competitiveness”. (31 January, 2017). Auvailable at:
http://www.akorda.kz/en/addresses/addresses_of president/the-president-of-kazakhstan-nursultan-nazarbayevs-address-
to-the-nation-of-kazakhstan-january-31-2017 accessed 20 March, 2017.

2L Ponb B sxoHOMuKe Kazaxcrana. OduimansHeiii caift opraausanuu. https://sk.kz/en/about-fund/about-the-fund/ [Role
of the organisation in the economy of Kazakhstan Available at: https://sk.kz/en/about-fund/about-the-fund/ accessed
1/11/2018]
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companies comprise independent directors (the new corporate governance code recommends up to

50 percent) and representatives of shareholders.??

Samruk-Kazyna JSC, manages state-held assets worth over $60 billion, representing around half of
the country’s annual gross domestic product and it is not a state company in its own right. Its core
mission is to stimulate private enterprise as an engine for economic development. To facilitate and
encourage private initiative, Samruk-Kazyna JSC creates, maintains and develops opportunities for
private operators and investors to contribute to a dynamic business sector in Kazakhstan.

Kazakhstan - 2050 strategy sets an ambitious goal - to increase investment amount in the economy
and to improve labor productivity to join TOP - 30 most developed countries of the world.
Kazakhstan’s main challenge lies in maintaining its strong economic performance while shifting its
chief source of revenues from commodity sales to manufacturing and services. Samruk-Kazyna JSC
is playing a fundamental role in this process. Currently, the fund has high profile industrial investment
projects under development, representing total investments of $14 billion. The projects are being
carried out by Kazakhstan’s blue-chip industrial corporations, including the state-controlled national
oil and gas company, KazMunaiGas; the national railroad company, Kazakhstan TemirZholy; the
state nuclear company, Kazatomprom; and others. Sectors include oil and gas refining,
petrochemicals, transportation and nuclear energy. Foreign partners include global multinationals.
Furthermore, it is open to partnerships with international companies in such areas as agriculture,
electricity generation, petrochemicals, chemicals, offshore oil and gas services, mining and
metallurgy. 23

It has been empirically tested that good governance practices of the Company are a positive signal
for investors and likely to reduce the cost of capital, encourage more stable sources of financing and

facilitate the broadening and deepening of local capital markets.

On a national level, an economy with sound systems of corporate governance will not improve the
investment opportunities and the prospects for economic growth but it will also improve the overall
reputation of Kazakhstan as a place to do business. That is why the Company plays fundamental role
in fostering good self-governing corporate practices and transparent relations between the

government and the private sector. Moreover, further development of such practices will help to

22 Corporate Governance Code of the Sovereign Wealth Fund “Samruk-Kazyna”, approved by Decree No. 239 of the
Government of the Republic of Kazakhstan (15 April, 2015)

28 Kazakhstan’s 20" anniversary. The global edition of the New York Times. December, 15. 2011.
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develop and improve the efficiency of the capital market and can act as a catalyst for economic

growth.

The Government of Kazakhstan has no special plans in respect of legislation and court system,
however, according to the Governmental plan for the development of Kazakhstan in 2017-2019, it is
intended to re-allocate the tax burden from legal entities to individuals with the purpose of facilitating
the competitiveness of the Kazakhstan economy?*. It is planned to educate individual investors on the
Kazakhstan stock exchange and to develop collective forms of investing. This issue has been included
in a middle-term plan for social and economic development of Kazakhstan in 2017-2019. Moreover,
International financial reporting standards are required for joint stock companies since 1% January,
2015%,

1.3 Research significance

This research will contribute to the existing literature by evaluating the effect of corporate governance
legislation on development of principles of corporate governance, which can provide the key to
avoiding risk and guaranteeing the benefits of all stakeholders (including shareholders and other
stakeholders, who has an interest in a company business) against mismanagement. This research will
try to evaluate whether the implementation of the Kazakhstani Corporate Governance Code reforms
with regard to corporate governance and Transformation of Samruk-Kazyna National Welfare Fund.

Corporate governance is about safeguarding the rights of all parties involved in the company’s affairs,
including shareholders, management, customers, suppliers, financiers, government and the
community?®. However, if corporate governance does not provide protection for the involved parties,
this could lead to many risks and crises. This objective of Corporate governance concerns not only
developed countries - developing countries like Kazakhstan also need effective Corporate
governance, even more so, in order to ensure the safety of developments in business environments

that have less effective legal and regulatory frameworks.

Good corporate governance gives more efficient operations to companies, facilitating capital access,
providing more protection against mismanagement, reducing the risk, raising the level of

transparency and accountability and calming the concerns of stakeholders, as it gives companies the

24 Resolution of the Government of Kazakhstan (N822 dated August 25, 2016)

% The Law of the Republic of Kazakhstan (N234-iii dated February 28, 2007) “About financial accounting and the
financial reporting” (Last edition of 28 December, 2016)

2 Solomon, J. and Solomon, A., Corporate Governance and Accountability (John Wiley & Sons., Chichester 2004) p. 1.
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tools to respond to their questions. For development, corporate governance is making access to
capital easier, thereby improving the chances of new investment, the possibility of improving
employment opportunities and boosting economic growth?’. From this point, Kazakhstan as a
developing country has more reasons to examine corporate governance as a tool, as it could be a
solution to a range of issues. It can be seen very clearly that Kazakhstan is now moving towards the

privatisation of many government held companies.

On this subject, Classes said: “good corporate governance has a strong association with the
performance of corporations as follows: firstly, good corporate governance encourages external
investment in corporations; secondly, it diminishes the cost of capital; and thirdly, it prompts reform,
thereby achieving good operational performance. Finally, it would reduce the danger of contagion
from financial distress”?. Oman develops the point by explaining that the quality of a country’s

institutions of governance also significantly matters for national development?®,

In summary, Kazakhstan, as a member of global community, needs to improve its corporate
governance framework and bring it into line with the world best standards. We believe that it will
provide the growth of the economy, attract new investors, and improve value and competitiveness of

Kazakhstani corporations.

1.4 Research problem

The main question of this thesis is to what extend the current rules and regulatory framework of
Corporate governance are able to offer an effective frameworks that promote an attractive business

environment.

The investigation of the corporate governance issues will include evaluating corporate governance
code, approved by Financial Institutions’ Association of Kazakhstan (2005) and corporate
governance code of the Sovereign Wealth Fund “Samruk-Kazyna” JSC (2015) and a number of laws
and regulations in Kazakhstan. Further, the thesis will investigate the main obstacles facing

Kazakhstan as a developing country in developing and improving its corporate governance principles.

2T |FC official website, “Corporate governance overview” Available at: www.ifc.org/corporategovernance accessed 15
May 2018.

28 Crais, W. and Pellegrini, M., Corporate governance in institutions offering islamic financial services: issues and
options, (World Bank policy research working paper, No 4052, 2006) p.5.

2 Oman, C., Fries, S. and Buiter, W., Corporate governance in developing, transition and emerging-market economies,
(OECD development centre, 2003, Policy No 23) p.8.
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1. Identify the lack of literature regarding Kazakhstani Corporate governance framework.

2. Determine whether the Kazakhstani Corporate governance framework can derive advantages

from the standards of worldwide corporate governance principles.

3. Ascertain whether the Kazakhstani Corporate governance provisions regarding the
sharcholders’ rights, the board of directors’ responsibilities and disclosure and transparency

requirements are adequate or in need of improvement.

Considering the above, the most important set of changes should be aimed at “separation of powers,
functions and responsibilities of the bodies of a joint stock company”. There is no doubt that for the
purposes of corporate governance a balanced distribution of authorities between the bodies of a
company is crucial. Such changes must first address the issue of strengthening the control functions
of the board of directors of Kazakhstan joint-stock companies.

Despite this, in the current edition of the JSC Law 2003 (last edition on 27 April, 2015), very little
attention is given to the control function of the board of directors. The law does not establish such
powers of the board of directors as the possibility to check the activities of the executive body at any
time or appeal the decisions of the executive body in court. Another fundamental problem is that the
board structure in Kazakhstan joint-stock companies as a whole is deformed.

The goal of this thesis, as academic study of corporate governance in Kazakhstan from a legal
perspective, is to provide recommendations for the policymakers the most appropriate corporate
governance measures to be adopted or modified within the legal infrastructure of Kazakhstan. These
will include recommendations for the Kazakhstani JSC law. Moreover, the establishment of new
institutions will be recommended to improve shareholder protection while increasing investor

confidence in the stock market.

1.5 Research methodology

Critical analysis will be carried out of the provisions and texts of the laws and regulations that should
relate to the framework of corporate governance regulations in this study. The research methodology
will be based on a traditional doctrinal legal analysis using existing materials such as books, journals

articles, case reports, legislation, government statements.

To some extent, there is a relative dearth of academic literature related to corporate governance in
Kazakhstan. The primary and essential sources for this research will be company law and corporate
law of the state, stock market regulations, listing rules, case law, code on corporate governance

(2005), JSC law 2003, the Corporate Governance Code of Samruk-Kazyna JSC (2015) and other
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associated laws and regulations. The importance of this approach relies on the fundamental principles
that will be provided by analysing such rules and regulations that form the Kazakhstani system of

corporate governance.

Some aspects of the comparative approach on a descriptive and analytical basis will be used in this
thesis in order to draw the main lessons and benefits from the different frameworks of law. This will
help to present an overview of the main principles of every system through the support of this
approach, which is important to produce good laws®. So, although the methodology of this research
will be based on a traditional doctrinal legal analysis, the research will benefit from taking some
aspects of a comparative law approach in the context of this thesis. This approach will help to provide
an overview of the legal and regulatory frameworks and the mechanisms of corporate governance,
and will shed light on the main developments as well as the main principles of corporate governance
in each system. Legal improvements, as well as the legislative reforms, benefit from the comparative
law approach. There are many objectives for using such an approach, including providing both
criticisms and efficiency for the existing rules, as well as helping to draft new rules. Therefore, a

comparative investigation into laws will help with the legislative development®!.

Finally, some important libraries in Almaty, Astana and London have been visited in order to find
relevant and up to date material that relates to the research besides Brunel University Library.
However, there are two important libraries that have special collections related to this research, which
are the Institute of Advanced Legal Studies and British Library in London and the Central Library in
Almaty.

1.6 Research aim and objectives

While scholars in the developed economies have used this basic premise and have developed a fairly
sizeable literature on corporate governance, in Kazakhstan there have not been many studies on
corporate governance. Accordingly the objective of this thesis is to review the literature on corporate
governance in Kazakhstan, discuss specific corporate governance issues and challenges in
Kazakhstan and identify the future research focus for corporate governance in Kazakhstan. This thesis
mainly provides a critical study by evaluating the current rules and regulations of frameworks of
corporate governance in Kazakhstan in order to create an attractive business environment. This

research is seeking to illustrate and examine corporate governance regulations, and its legal and

30 J. Hill. Comparative Law, law reform and legal theory (Oxford journal of legal studies, 1989), p.101

31 K. Weigert, An introduction to comparative law (3rd ed., Oxford, Oxford university press, 1998), p 34.
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regulatory frameworks, in order to identify weaknesses and improve it. It also provides a regulatory
analysis to the existing legal framework in Kazakhstani stock markets with a particular focus being
given to the National Welfare Fund of Kazakhstan Samruk-Kazyna.

The objectives of the thesis are:
1. To investigate the current practices of Kazakhstani corporate governance.

2. To suggest improvements to Kazakhstani corporate governance provisions in order to reach
satisfactory corporate governance practices in line with international standards of corporate

governance.

3. To discover how Kazakhstani corporate governance would benefit from the standards of

foreign countries’ corporate governance principles.

1.7 Research scope and limitations
The score of the project is to:
1) explore the concept of corporate governance and its importance.

2) identify the level of corporate governance at present in Kazakhstan and the extent to which it is

being implemented.

3) discuss the Samruk-Kazyna JSC transformation program (10/10/2014) and investigate corporate

performance of the corporation before and after.

4) conclude findings and recommendations.

1.8 Research structure

Accordingly, to achieve the goal of this study, the thesis will be organised as follows. Introduction
part of whole thesis presents an overview and the general background of this research and its

significance, methodology, aim and objectives, main problem and questions, scope and limitations.

The first chapter will provide the background and research problem of corporate governance

framework in Kazakhstan.

The second chapter will be intended to give a general overview of Kazakhstani legal systems/structure

and development of company and corporate laws in Kazakhstan.
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The third chapter covers the definition of corporate governance and its importance. This part aims to
offer an account of corporate governance definitions in literature, why it is so important and its

mechanisms.

Chapter 4 narrows the focus from the general area of corporate governance to the development of
corporate governance framework in Kazakhstan. This includes essential features of the corporate

performance of Samruk-Kazyna JSC.

Chapter 5 will give an overview of existing disclosure regulations and identify transparency in the
Kazakhstani Capital Market. Definitions of disclosure and transparency will be discussed, followed
by the role, importance, advantages and principles of disclosure, including what types of information
should be disclosed and to whom. It also considers important points regarding disclosure in financial
aspect and various forms of disclosure applied to corporate governance as well as the legal and civil

remedies for non-disclosure.

Chapter 6 will investigate the main obstacles facing Kazakhstan as a developing country in

developing and improving its corporate governance principles.

Finally, chapter seven will be the conclusion and the needed reforms and major obstacles facing these
reforms will be discussed, which will aim to reform good corporate governance practices in

Kazakhstan and Kazakhstani companies.
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Chapter Two: Background to Kazakhstani legal system and Development of
Company law and Corporate Law
2.1 Overview of Kazakhstan
2.2 The Constitution of the Republic of Kazakhstan — the Basic Law of Kazakhstan
2.3 The State’s authorities
2.3.1 Executive authority
2.3.2 Legislative authority
2.3.3 Judicial authority
2.4 Development of Kazakhstani Company Law and Corporate Law.
2.4.1 Introduction
2.4.2 Meaning of Company Law and Corporate Law in European jurisdiction
2.4.3 Development of Corporate Law in Russia
2.4.4 Inadequate institutionalisation of Company Law and Corporate Law in Kazakhstan

2.5 Development of Corporate legislation in Kazakhstan (starting from 1990).
2.6 Current structure of Kazakhstan’s corporate legislation.

2.7 Summary

This chapter aims to explain the multiple issues that must be fully understood as they relate to the
forthcoming chapters. It covers background information on Kazakhstan and the Kazakhstani legal
structure and is divided into several sections. The first section provides a broad overview of
Kazakhstan, offering a critical review of existing regulations that control the Kazakhstani legal
structure; the second section covers constitutional law in Kazakhstan. Section Three examines the
state’s scope of authority by evaluating its executive authority, legislative authority and judicial
authority. Forth section focuses on development of the Kazakhstani legislation in relation to corporate

forms for business entities. A summary is provided at the end.
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2.1 Overview of Kazakhstan

The Republic of Kazakhstan is a unitary state with a presidential form of government. The

government structure is based on a three-branch system: executive, legislative and judicial branches.

Kazakhstan passed its own constitution as an independent state in January 1993, a second, and

currently effective, Constitution was approved by national referendum in August 1995.

In December 1997, the capital was moved from Almaty to Akmola, now renamed to Astana, by
presidential decree and was officially inaugurated on 10 June 1998. The largest city is Almaty and
the biggest region by area is Karaganda oblast (428 thousand sg. km)*2. The state language is Kazakh.
The Russian language has the status of a language of interethnic communication. Monetary unit —

Tenge.

It is Central Asian state with an average income level and the 9th largest country in the world by
territory, but it is among the smallest by population density. Since its independence in 1992,
Kazakhstan has achieved remarkable economic development, with an average annual GDP growth
rate of 10% in the past decade. The economy is heavily dependent on commaodity exports, mostly in
the oil and gas industry. The oil and gas industry contributes enormously to the economic
development of Kazakhstan. The industry accounted for almost 21% of the total GDP and represents
almost 70% of the country’s total exports. The industry also occupies almost 53.8% of the total
industrial production of the economy. As the main industrial sector of the economy, the role of this
industry in attracting foreign direct investment (FDI) is also significant. During the period of 2004-
2014, the average FDI inflows in the oil and gas industry amounted to 22% of the total FDI in
Kazakhstan®®. Considering the leading role of the oil and gas industry in attracting FDI, the
governance and image of the industry will play a pivotal role in the future economic development of
the country. Therefore, the sustainability of the oil and gas industry is crucial for the economic

development and social well-being of the country.
Kazakhstan aspires to be one of the top 30 developed nations by 2050.

In addition to oil and gas, Kazakhstan has significant reserves of iron ore and non-ferrous metals
(lead, magnesium, titanium, zinc, molybdenum, silver, copper, gold, tin, industrial diamonds,

chrome, uranium, tungsten, bauxite, manganese, vanadium, beryllium, nickel, rhenium and gallium).

32 Committee on Statistics (Ministry of National Economy of the Republic of Kazakhstan, 2015) Available at
www.stat.gov.kz accessed on 1 Nov.2018

33 Doing Business in Kazakhstan. Available at: http://invest.gov.kz/pages/blagopriyatnyy-biznes-klimat accessed on 20
March 2017.
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The country also has large coal deposits in Karaganda, Ekibastuz, Maikubinsk and Kushmurun.

The "Sovereign Wealth Fund "Samruk-Kazyna" JSC (Samruk-Kazyna) has complete or partial
ownership of many strategically important companies. These companies operate in priority sectors of

the national economy: oil & gas, power, energy, metallurgy, petrochemicals and infrastructure.

In accordance with the Constitution of the Republic of Kazakhstan of 1995 it is a democratic, secular,
legal and unitary state with a presidential form of government and with state power divided into

legislative, executive and judicial branches®.

Kazakhstan is located in the centre of the Eurasian continent. The area of the Republic of Kazakhstan
constitutes 2 724.9 sq. km, and extends from the Volga river in the West to the Altai Mountains in
the East and from the Trans-Ili Alatau mountains, related to the Northern Tien Shan mountain range,
in the South to the West Siberian lowland in the North. The length of the state border is 13 394 km:
with the Russian Federation — 7 591 km, the Republic of Uzbekistan — 2 354 km, China — 1 782 km,
Kyrgyz Republic — 1 241 km, Turkmenistan — 426 km®.

According to the Kazakhstan Constitution and Law “On the administrative - territorial structure of
the Republic of Kazakhstan” Kazakhstan is administratively divided into 14 oblasts (provinces) and
2 cities of republican significance. For optimal interaction of national and local interests, the territory
of Kazakhstan is subdivided into two main categories — regions and settlements. Regions include an
oblast, rayon and rural rayon. Oblasts, in turn, consist of rayons — administrative territorial units. Each
oblast is governed by an akim, appointed by the President. Rayons are headed by rayon akims, who

are appointed by the oblast akim®.

Modern Kazakh statehood in the international context is developed on the basis of approval of
Kazakhstan in the international arena as a sovereign and independent state, involved in international
communication as an independent entity. The process of strengthening relations with the Republic of
Kazakhstan of the Commonwealth of Independent States (CIS). Kazakhstan acts as the initiator of
many integration programs within the Commonwealth of Independent States, the Eurasian Economic

Community®’. Kazakhstan has become a non-permanent member of the UN Security Council since

34 The Constitution of the Republic of Kazakhstan, Article 1. (2005).00 Available at http://mfa.gov.kz/nd/hague/content-
view/the-constitution-of-the-republic-of-kazakhstan accessed 1 Nov 2018

3 Official site of the President of Republic of Kazakhstan. Auvailable at:
http://www.akorda.kz/en/republic_of_kazakhstan/kazakhstan. accessed 1 Nov 2018

3 OECD, (2014). Available at: http://www.oecd.org/countries/kazakhstan/2/ accessed 29 Sept 2016

37 Baikenzheyev, A., Dyussebaliyeva, S. and Utegenov, C. The actual problems of state and legal system of the RK
(World applied sciences journal, 2014, 30(5)), pp. 624-629.
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the beginning of 2017%®, “EXP0O-2017” international exhibition was hold in Astana last year.

Kazakhstan is the first CIS countries and Central Asia to hold such an important global event.

Kazakhstan has been developing its legal system, while recognising the priority of the principles and

norms of international law and international treaties of the Republic of Kazakhstan.

Foreign and local investors may establish their legal presence in Kazakhstan through various legal

forms. The following legal forms are commonly used:

- legal entity in the form of a limited liability partnership (“LLP”) or a joint stock company
(“JSC”); or

- Subdivision of foreign legal entity: a branch or a representative office (representative offices are
mostly used for preparatory and auxiliary activities and are not allowed to carry out commercial

activities).

The President of the Republic of Kazakhstan is the head of state, its highest official, who determines
the main directions of the domestic and foreign policy of the state and represents Kazakhstan within
the country and in international relations. The President is the symbol and guarantor of the unity of
the people and the state power, inviolability of the Constitution, rights and freedoms of an individual

and citizen®.

The Government implements the executive power of the Republic of Kazakhstan, heads the system

of executive bodies and exercises supervision of their activity.

Legislative functions are performed by the Parliament of the Republic of Kazakhstan, which consists
of two Chambers acting on a permanent basis: the Senate and the Majilis.

The Republic of Kazakhstan is an industrial country with mining operations being one of the main
sources of its economic growth. The country holds first place in the world with regard to explored
reserves of zinc, tungsten and barite, second — silver, lead and chromite’s, third — copper and fluorite,
fourth — molybdenum, six — gold. Kazakhstan also has considerable reserves of oil and gas, which
are concentrated in its western areas. Nowadays the country belongs to the group of the world’s

leading oil-producing states with volumes amounting to more than 80 million tons of oil and gas

3 The President of Kazakhstan N. Nazarbayev’s Address to the Nation of Kazakhstan. Third Modernization of
Kazakhstan: Global Competitiveness. (31 January, 2017). Available at:
http://www.akorda.kz/en/addresses/addresses_of president/the-president-of-kazakhstan-nursultan-nazarbayevs-address-
to-the-nation-of-kazakhstan-january-31-2017 accessed 20 March, 2017

39 Mukhamedjanov B.A., The form of government of the Republic of Kazakhstan: constitutional model and Governance.
(Dissertation of the doctor of jurisprudence. Moscow, 2008). pp: 50.
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condensate a year®°, At present Kazakhstan is in 9th place in the world with regard to confirmed
reserves of oil. Besides that, the country is in 8th place by the reserves of coal and 2nd place by the

reserves of uranium*L.

Traditionally great attention in the country is paid to development of the agricultural sector.
Kazakhstan is among world’s top ten grain exporters and is one of the leaders in flour export.

Economy of Kazakhstan has been progressing due to the state policy of attracting foreign investments
into extraction industries and structural and institutional adjustments in financial sector resulting in
increasing living standards and accumulation of financial resources in the long run potentially able to

ensure transfer to a post-industrial service and technology based development.

Today Kazakhstan has been acknowledged by the global community as a country with a market

economy and is the first CIS country assigned with an investment sovereign rating*?.

Kazakhstan pays special attention to the creation of a favourite business climate for investors and
improvement of business environment. According to the international ranking of the World Bank and
the International Finance Corporation Doing Business 2017 in the overall rankings for Ease of Doing
Business Kazakhstan occupies 35th place, 3rd place in “Protecting Minority Investors” and 9th place
in “Enforcing Contracts™*,

The economic model adopted by President N. Nazarbayev envisages a partial liberalisation of the
economy and opening the country up to foreign investments. This has made it possible to skilfully
utilise the country’s rich deposits of mineral raw materials and to achieve success.

In December 2012, in the Address of the Head of State to the people of the nation, Development

Strategy Kazakhstan-2050 was presented**. Its major goal is creating a wellbeing society on the basis

40 Doing Business Guide Kazakhstan (2012). Available at:
http://www.pwc.kz/en/home_page_banner/dbg_kazakhstan_2012_v8.pdf accessed 29 Sept. 2016

41 OECD, Multi-dimensional Review of Kazakhstan: Volume 1. (Initial Assessment. OECD Development Pathways,
OECD Publishing, Paris. 2016. Available at: http://dx.dio.org/10.1787/9789264246768-en accessed 20 January 2018.

42 |brayeva, A., Abdikarim, Y. and Alimbekova M. The Legal Policy of the Republic of Kazakhstan: New Priorities and
Succession (World Applied Sciences Journal, 2014, 29(8)) pp.1071-1074.

43 Doing Business in Kazakhstan: Available at: http://invest.gov.kz/pages/blagopriyatnyy-biznes-klimat accessed 20
March 2017.

4 Address by the President of the Republic of Kazakhstan, Leader of the Nation, N.Nazarbayev Strategy Kazakhstan-
2050”: new political course of the established state. (14 December, 2012). Available at:
http://www.akorda.kz/en/addresses/addresses_of president/address-by-the-president-of-the-republic-of-kazakhstan-
leader-of-the-nation-nnazarbayev-strategy-kazakhstan-2050-new-political-course-of-the-established-state. accessed 1
Nov. 2018
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of a strong state, developed economy and opportunities for universal labor, and Kazakhstan’s entering

the thirty most developed nations worldwide®.

To achieve this goal, “Kazakhstan — 2050 Strategy provides for the implementation of the
following seven long-term priorities*:
1.The economic policy of the new course — comprehensive economic pragmatism based on the

principles of profitability, return on investment and competitiveness.

2. Comprehensive support for entrepreneurship — the driving force of the national economy.
3. New principles of social policy — social guarantees and personal responsibility.
4. Knowledge and professional skills — key milestones of the modern system of education, training

and retraining.

5. Further strengthening of statehood and the development of Kazakhstan's democracy.
6. Consistent and predictable foreign policy - the promotion of national interests and strengthening

regional and global security.

7. New Kazakhstan patriotism — the basis of the success of multi-ethnic and multi-confessional

society.

Through Presidential Decree No. 922 as of 1st February, 2010, Kazakhstan Strategic Development

Plan - 2020 was approved. This Plan outlines the following priority directions of the State:
- preparation for post-crisis development;

- ensuring sustainable economic growth by accelerating diversification through industrialisation

and infrastructure development;

- investment in the future - improving the competitiveness of human capital to achieve

sustainable economic growth, prosperity and social welfare of Kazakhstani people;
- providing the population with quality social, housing and communal services;
- strengthening interethnic harmony, security and stability of international relations®.

To implement the above mentioned strategic documents, state development programs were approved

in some areas of government activity. For example, the State Program on Forced Industrial and

5 The official website of RK President (2013). Available at: http://www.akorda.kz/en accessed 20 January, 2018

46 Message from the President of the Republic of Kazakhstan-Leader of the Nation Nursultan Nazarbaev of Kazakhstan
Strategy “Kazakhstan- 2050 ”: a new policy established state (Kazakhstan Pravda, 2012, December 14)

47 The strategic plan for development of the Republic of Kazakhstan until the year 2020. Awvailable at:
http://www.akorda.kz/en/official_documents/strategies_and_programs accessed on 1 Nov 2018
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Innovative Development (SPFIID) was approved through RK Presidential Decree No. 958 as of
March 19, 2010. The program is aimed at ensuring sustainable and balanced economic growth

through diversification and increasing its competitiveness.

2.2 The Constitution of the Republic of Kazakhstan - the Basic Law of Kazakhstan

Kazakhstan has the Romano-Germanic (so-called “continental law”) legal system in common with
certain countries in continental Europe (i.e., Germany, France, Italy, Spain, etc.), South and Middle
America, CIS, etc. In contrast with the Anglo-Saxon (so-called “common law”) legal system mainly
based on judicial precedents, the Romano-Germanic legal system establishes supremacy of “written

laws”.

Constitution (from the Latin word “constitution” - structure) is the Basic Law of country which
defines social and political structure, organisation of public administration, relations between state
and society, citizens and state. Constitution is one of the most important institutions of democracy.
There were several constitutions of Kazakhstan.

The Constitution of the Kazakh ASSR, 1926.

The final text of the first Constitution of Kazakhstan was adopted by the Resolution of the Central
Executive Committee of the Kazakh ASSR from February 18, 1926 after the establishment of the
USSR. This document was guided by the Constitution of the RSFSR of 1925 because Kazakhstan
was a part of this country. The Basic Law defined the form of Government, state structure, political
regime, structure of the bodies of state power, executive and administrative institutions. It determined
fundamental principles of active and passive right to vote and budgetary law. According to this

Constitution, being a part of the RSFSR Kazakhstan has equal rights with other republics.
The Constitution of the Kazakh SSR, 1937.

The Constitution of the Kazakh SSR was adopted on March 26, 1937 by the 10th All-Kazakh
Congress of the Soviets. The Constitution of 1937 defined citizens’ fundamental rights and
obligations (articles 96-98).

The Constitution of the Kazakh SSR, 1978.

The Constitution of the Kazakh SSR was adopted by the 7th extraordinary session of the Supreme
Council of the republic of 9th convocation on April 20, 1978. It defined national-state and

administrative-territorial structure of the republic, competence of the highest and local authorities,
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principles of the electoral system, legal status of peoples’ deputies, institutions of the plan

of economic and social development, state budget, justice, arbitration, and to name but a few.
The Constitution of the Republic of Kazakhstan, 1993.

The first Constitution of Independent Kazakhstan was adopted at the 9th session of the Supreme
Council of Kazakhstan of 12th convocation on January 28, 1993. The Constitution absorbed many
legal norms adopted with Kazakhstan’s state sovereignty: national sovereignty, state independence,
principle of the separation of powers, recognition of Kazakh language as state language, recognition
of the President as the Head of state, and judicial authorities — Supreme, Constitutional and Supreme

Arbitration Courts.

The Constitution of 1993 was based on the model of parliamentary republic. Along with the laying
down Kazakhstan’s Independence the Constitution of 1993 reflected complexity and inconsistency
of the early years of the country’s independence. On the one hand, it fixed legal frameworks for
further transformation of all aspects of republic’s activity in the line of market economy and
democratic state formation. On the other hand, the Constitution caused discussions on the competence
of legislative and executive branches of power because the text missed this issue. This didn’t
contribute to both the stabilisation of political and social situation in the country and transformation
of all aspects of public life. Moreover, some principal provisions of the Constitution related to the
character of statehood, state language, private ownership of land and citizenship became the subject

of public controversy.
The Constitution of the Republic of Kazakhstan, 1995.

The current Constitution of the Republic of Kazakhstan was approved by popular referendum
on August 30, 1995. Extensive discussion of the draft constitution preceded the adoption of the Basic
Law. Since the adoption the current Constitution was amended three times: in 1998, 2007 and 2011.
In 1998 19 articles of the Basic Law were amended and complemented. The changes affected the
term and competence of the President, Deputies of the Senate and the Majilis. In addition,
amendments made provisions for election of 10 Deputies of the Majilis from party lists according
to the principle of proportional representation. More significant amendments were adopted in 2007.
In February 2011 the Constitution was amended to establish constitutional basis for the

announcement and conduction of extraordinary Presidential election.

Furthermore, current Constitution covers main institutions of Kazakhstan and refers to the platform
of all aspects of life in Kazakh society. The first section deals with general provisions, the second

part explains rights and obligations of the individual and citizen, next six sections (Sections 3-8)
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addresses the State’s authorities: the President, the Parliament, the Government, the Constitutional

Council, Court and justice, Local public administration and self-administration.

Other laws

In addition to the Constitution, legal system includes various legislative acts, including the codes,
laws and other regulatory acts of state authorities. There are also laws and other legislative acts passed
by state authorities, which regulate in more detail the relations covered by the codes. To be effective,
all legislative acts and international treaties are published in official mass media so they are easily

accessible to the population.

According to the law the hierarchy of the legislative acts is as follows:
1. Constitution;

2. Laws introducing amendments to the Constitution;

3. Constitutional laws and the Decrees of the President having the force of
constitutional law2;

4. Codes;

5. Laws and the Decrees of the President having the force of law;

6. Regulatory Resolutions of the Parliament and its Chambers;

7. Regulatory Decrees of the President;

8. Regulatory Resolutions of the Government;

9. Regulatory Orders of the Ministers and other heads of Central State

Authorities; Regulatory Resolution of Central State Authorities, Central Election Committee,

Accounts Committee for Control Over Execution of the Republican Budget;
10. Regulatory Orders of the heads of subdivisions of Central State Authorities;

11. Regulatory Resolutions of Maslikhat (local authority); Regulatory Resolutions of Akim (Mayor);

International Agreements
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Kazakhstan is a member state of the Vienna Convention on the Law of Treaties dated 23 May 1969
and undertook all obligations set forth therein. To implement the process of execution of international
treaties, Kazakhstan has the Law on International Treaties. The Law on International Treaties

stipulates certain types of international treaties subject to ratification by the Parliament.

2.3 The State’s authorities

The Republic’s state power is united and, based on the principle of its division, is divided into the

following three branches: executive, legislative and judicial.

2.3.1 Executive authority

The Government implements the executive power of the Republic of Kazakhstan, heads the system
of executive bodies and exercises supervision of their activity. The Government is a collegial body
and in its entire activity responsible before the President of the Republic, and in the cases provided
by the Constitution, before the Majilis of the Parliament and Senate the Parliament. Members of the
Government are accountable to the Chambers of Parliament on the issues of their activities that
stipulated by paragraph 6 of Article 570f the Constitution. The jurisdiction, the procedure of
organisation and activity of the Government shall be determined by constitutional law. It consists of
the Prime Minister and his or her deputies, ministers and other key officials. The Prime Minister is
responsible for direct management of the Government and can sign resolutions or issue orders.

Ministers decide on the structure of the ministries and agencies for which they are responsible.

The President of the Republic of Kazakhstan.

The President of the Republic of Kazakhstan is the head of state; its highest official determining the
main directions of the domestic and foreign policy of the state and represents Kazakhstan within the
country and in international relations. Nursultan Nazarbayev has led Kazakhstan since 22 June 1989,
initially as the First Secretary of the Communist Party of the Kazakh SSR. Since the establishment
of the presidential post on 24 April 1990, Mr. Nazarbayev has been the President, winning successive
elections. Under the current Constitution, the President is elected for five years and may be re-elected
for another 5-year term. The same person may not be elected as a President more than two times in a
row, but this restriction shall not apply to the first President.

The President of the Republic of Kazakhstan appoints (with the Parliament's consent) and releases
the Prime Minister of the Republic, determine the structure of the Government of the Republic at the
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proposal of the Prime Minister, appoint to and release from office its members, as well as form,
abolish and reorganise central executive bodies of the Republic which are not included into the
Government, charge the Government with bringing a bill into the Majilis of Parliament, annul or
suspend completely or partially the effect of the Government's acts and those of the akims of the
oblasts, major cities and the capital. The President of the Republic of Kazakhstan may dissolve

Parliament in certain cases.

The RK President, as proposed by the Prime Minister, forms, dissolves and reorganises the
Government, which exercises executive power of the Republic. The RK Prime Minister, according
to Article 67 of the RK Constitution (1995) organises and supervises the Government. He also signs
Governmental decrees, reports to the RK President on major activities of the Government. In
accordance with Article 66 of the Constitution of the Republic of Kazakhstan (1995), the RK
Government carries out the development of basic directions of socio-economic policy, submits the
National budget to the Parliament, and ensures implementation and accountability of the budget.
Besides, the Government of the Republic of Kazakhstan introduces draft laws to Majilis, organises
supervision of state property, supervises Ministries and other executive bodies, as well as develops

measures for the conduct of national foreign policy.

2.3.2 Legislative authority

The highest representative and supreme legislative power is exercised by the Parliament of the
Republic of Kazakhstan. The Parliament consists of two Chambers: the Senate (the upper Chamber)
and Majilis (the lower Chamber). The right of legislative initiative belongs to the President of
Kazakhstan, members of Parliament and the Government, and is implemented in Majilis. In separate
sessions of the Chambers, the issues first are addressed in Majilis, and then the Senate adopts
constitutional laws. Besides, the Parliament, in separate sessions of the Chambers: approves the
National budget, establishes and annuls state taxes and duties, establishes the procedure for
addressing issues related to the administrative-territorial structure of Kazakhstan, establish state

awards, addresses the issues on state loans and issues related to amnesty*®.

The Parliament, at a joint session of the Chambers, approves reports of the Government and the
Accounts Committee for control over execution of the national budget, addresses issues of war and

peace, hears annual addresses of the Constitutional Council on the constitutional legality in the

“8 Parliament of the Republic of Kazakhstan (official website). Available at: http://www.parlam.kz/en accessed 1Nov.
2018.
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Republic elects and dismisses Commission chairmen of the Chambers. Also, on the proposal of RK
President, the Parliament, in a joint session of the Chambers, amends or supplements the Constitution,
delegates legislative powers to RK President for the period of up to one year and decides to use the

Armed Forces of the Republic to fulfill international commitments to maintain peace and security*®.

The Senate is composed of deputies elected in twos from each oblast, major city and the capital of
the Republic of Kazakhstan. The elections of the deputies of the Senate are carried out on the basis
of indirect electoral right under secret ballot. Half of the elected deputies of the Senate are re-elected
every three years. Seven deputies of the Senate are appointed by the President of the Republic for the

term of the Senate.

The Majilis consists of seventy-seven deputies. Sixty-seven deputies shall be elected in constituencies
having one mandate and formed according to the administrative-territorial division of the Republic
with an approximately equal number of constituents. Ten deputies shall be elected on the basis of the
Party Lists according to the system of proportional representation and in the territory of a unified
national constituency. Elections of the deputies of the Majilis shall be carried out on the basis of the

universal, equal and direct right under secret ballot.
Institutions of the Parliament: Committees

The Majilis and Senate are divided into seven committees devoted to agrarian questions; legal and
judicial reforms; international affairs, defence and security; social and cultural development; ecology
and the environment; finance and the budgetary issues; and economic reforms and regional
development. Each deputy serves on multiple committees. The committees meet regularly during the
course of a well-defined parliamentary schedule, with membership determined internally by the party.
In a one-party Majilis, with several current members having served in previous parliaments, Nur-
Otan political party is able to populate the committees based on deputies’ relative expertise in the

subject areas and based on their knowledge of parliamentary mechanisms®.

Committees also take part in key regional questions, such as standardisation of laws and approaches

to CIS collective treaties or other agreements with neighbouring countries, by meeting with

49 The Constitution of the Republic of Kazakhstan (2005). Available at: http://www.parlam.kz/en/constitution. accessed
20 October, 2018

%0 Lillis, J. Kazakhstan Plans Political Reform (Eurasia Insight, February 26, 2007). Available at:
http://www.eurasianet.org; and Cummings, Sally N. Kazakhstan: Power and the Elite, (1.B. Tauris & Co, Ltd., London,
2005).
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counterparts from foreign legislatures at home or abroad®. As with any national legislature, the
schedule is demanding and deputies to multi-task and have the support staff to keep their schedules

in order.

The key documents to be reviewed are numerous, and include the Constitution; the Law on Parliament
and the Status of its Deputies; the Law on Elections; the Law on Commissions and Committees within
Parliament; the Law on Normative Rights Acts; the Codes of Conduct for the Senate, Majilis, and
joint Parliament; and the Informational Directory of the Apparat of the Majilis of the Parliament.

2.3.3 Judicial authority

The judicial power is realised through constitutional, civil, administrative, criminal and other
statutory forms of proceedings. Since 1 January 2016, Kazakhstan has a three-tier court system: (1)
Specialized district courts, district courts and courts equivalent to them; (2) Appellate courts; and (3)

The Supreme Court.

Judicial power is exercised on behalf of the Republic of Kazakhstan and is intended to protect the
rights, freedoms and legitimate interests of citizens and organisations, ensuring compliance with the
Constitution, laws and other regulatory legal acts, international treaties.

Judicial power is exercised on behalf of the country and is intended to protect the rights, freedoms,
and legal interests of the citizens and organisations for ensuring the observance of the Constitution,

laws, other regulatory legal acts, and international treaties of the Republic.

The Supreme Court is the highest judicial body for civil, criminal and other cases which are under
the courts of general jurisdiction. The Supreme Court also exercises the supervision over their
activities in the forms of juridical procedure stipulated by law, and provides interpretation on the

issues of judicial practice (Article 81).
Constitutional Council of the Republic of Kazakhstan

The Constitution provides for the Constitutional Council of the Republic of Kazakhstan which
consists of seven members whose powers shall last for six years. It is a standalone state body, which
ensures supremacy of the Constitution over the whole of Kazakhstan. The Chairperson of the

Constitutional Council is appointed by the President. Two members of the Constitutional Council are

51 Bowyer, A. Parliament and political parties in Kazakhstan. (Central Asia-Caucasus Institute and Silk Road Studies
Program, April 2008). 73p.
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appointed by the President, two - by the Chairperson of Senate, and two - by the Chairperson of the
Majilis. Half of the members of the Constitutional Council shall be renewed every three years. Article
72 of the Constitution stipulates the functions of the Constitutional Council.

The main functions of the Constitutional Council are to decide on correctness of elections of the
President, deputies of Parliament, and an all-nation referendum in case of disputes, to review laws,
Parliament resolutions and international treaties for compliance with the Constitution and to provide

official interpretation of the Constitution’s provisions.

There is also the Court in the International Financial Centre Astana, which consists of two instances
and is not included in the court system. In addition, there are several international commercial
arbitrations in Kazakhstan, which settle disputes if at least one of the parties is a non-resident of
Kazakhstan.

2.4 Development of Kazakhstani Company Law and Corporate Law.
2.4.1 Introduction

This part is focused on a brief analysis of development of the legislation of the Republic of
Kazakhstan in relation to corporate forms for business entities during the period after collapse of the
Soviet Union. Comparing it with the notion of company law in European jurisdictions, the author
notes the absence of a clear concept of company law and of a legal term ‘corporation’ in the law of
Kazakhstan and also claims that a company (or corporate) law of Kazakhstan has not been adequately
institutionalised yet within the national legal system.

Nevertheless, it is shown that special legislation to regulate corporate forms for entrepreneurial
activity (apart from forms for non-commercial activities) has been developed in Kazakhstan since the
1990s. The most important stages of such development are highlighted with special emphasis on an
influence of Russian legal developments. The article also includes description of the current structure,
content, and specifics of Kazakhstan’s legislation on corporate forms for economic activity as well
as identifying main trends in development of company / corporate law in Kazakhstan and concerns

related to it.
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2.4.2 Meaning of Company Law and Corporate Law in European jurisdiction

Within the European legal environment the notions of ‘company law’ and ‘corporate law’ are used
mostly as synonyms in identifying the legal background for:
(i) creation of legal entities formed on the basis of an association of persons with the purpose of
earning profit and
(i) conduct of economic activity by such legal entities observing adequate balance in protecting
rights of a company, its members (shareholders) and creditors, and public interest. The company
law is called on to become a ‘special private law’ combining laws on capital companies, general
partnerships, and limited partnerships®2,
Depending on the terms of such association, all respective commercial legal entities are classified
into two groups — partnerships (also sometimes called associations of persons) and companies
(entities formed on the basis of joint capital contributions of their members / shareholders). This
classification of business entities was also known in Soviet-time civil law®3. Formation of a
partnership allows its members (partners or participants) to conduct their entrepreneurial activity on
the basis of joint property, common management, and unlimited liability of members of the
partnership, who often are required to have or acknowledged as having a status of entrepreneurs. In
turn, a company is set up, and performs its activities, on the basis of a separation of participation in
the company’s capital from the company’s management and on limited liability of its members
(shareholders), who, in general, can be considered investors in the company, not entrepreneurs. As a
formal criterion for such distinction between companies and partnerships Varul mentions existence
of a corporate structure: the corporate structure shall be established in any company, but it does not
exist in a partnership>*.
There is a conclusion drawn in scientific publications that in some states partnerships are not
recognised as having a separate legal personality but capital companies always have the status of

legal entities®®. However, there are jurisdictions where, like in France, partnerships have been

%2 Hommelhoff, P. Corporate and business law in the European Union: Status and perspectives. (Towards a European
Civil Code. 2nd revised and expanded ed. 1997). Nijmegen: Ars Aeque Libri (1998), pp. 602-603.

58 T'paaHCKOE W TOProBoe MpaBo KaNMTaJIUCTU4eCKMX rocyaapcts. P.JI. Hapeimkuna. Mocksa: M3maTenscTso
‘Mesxnynapoanbie oTHoteruns’, 1983, ¢.148 (in Russian). [Naryshkina, R. Civil and Commercial Law of Capitalist States
(Moscow: International Relations, 1983. Volume 1), 286 p.]

%4 T1. Bapys. MecTo KOpIOpaTHBHOTO MPaBa B IIPABOBOM cUcTEME. — | pakIaHCKOE MPABO M KOPIIOPATUBHBIE OTHONIEHHS:
Marepuaisl MeX/IyHap. Hayd.-IPakT. KOH}. B paMKaX €XETOHbIX IUBMIMCTHYECKUX YTEHUH, nmocBsimeHHoi 90-neruro
BHJIHOTO Ka3aXxCTaHCKOro yueHoro-uusuincTa FOpus I'puropsesuya bacuna. M. K. Cyneiimenos. Anmarsi, 2013 (736 p
.), p . 108 (in Russian ). [ Varul, P. The Place of Corporate Law within a Legal System. (Civil Law and Corporate
Relations : Materials of the International Scientific and Practical Conference”. Almaty, 13-14 May 2013. M. Suleimenov
ed. Almaty, 2013 (736 p.)), p. 108.]

% E.A.CyxaHoB. Oyepk CpaBHHTEJLHOTO KopropaTuBHoro npasa. — E.A.CyxanoB. ITpoGieMbl peopMHpPOBaHMS
I'paxaanckoro kojgekca Poccun: M36panusie tpymst 2008 — 2013 rr. Mocksa: Craryr, 2013 (494 p.), c. 155-163 (in
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recognised as legal entities together with joint-stock companies and companies with limited liability.
Varul also indicates that in Germany only certain types of partnerships are not considered to be legal
entities and in the UK and Estonia they are®®.

In some European jurisdictions, the term ‘company law’ applies to regulate both partnerships and
companies; in the others, it is related to regulation of companies only. For example, in English law,
companies are treated as distinct from partnerships and also a distinction exists between partnership
law and company law. Although it is said that ‘the distinction between partnership and companies is
often merely the one of machinery and not of function’, nevertheless it entails separate regulation of
legally significant specifics of these two types of corporations and relevant legal provisions have been
largely codified in different acts — in the Partnership Act 1890 and the Companies Act 1985,
respectively®’.

In most jurisdictions in continental Europe (in the civil-code countries particularly), company law
includes regulation of both types of business entities: partnerships and companies. All the business
entities formed on the basis of association of persons for common objectives are combined under the
term ‘company’, and all the entities are classified as being either partnerships or companies. For
instance, that is true in German law®. A similar approach can be found in the French Code du
Commerce 2000: all forms of business entities with separate legal personality have been united under
a single term for a commercial company (societe) regulated in Book Il of the Code, including general
and limited partnerships; companies with limited liability; and various types of joint-stock companies
(societe par actions), such as ordinary JSC (SA), simplified JSC (SAS), and limited partnership

issuing shares (SCA)®°. The same is obviously true for the Estonian Commercial Code 1995: §2 of

Russian). [Civil and commercial law of capitalist states ( Note 2), pp . 148-150; Ye . Sukhanov. “Essay on comparative
Corporate Law”. Ye. Sukhanov. Problems of Reforming the Civil Code of Russia: Selected works 2008-2013". Moscow:
Statut, 2013. (494 p.), pp. 155-163.

%6 1. Bapy:n. MecTo KOpropaTUBHOTO NpaBa B IIPABOBOM cucTeMe. — I paskJaHCKOE PAaBo M KOPIIOPATUBHbIE OTHOLICHHS:
Marepwuaisl MeXAyHAp. HAY4.-TIPAKT. KOH(]. B paMKax €KETOJHBIX [IUBIINCTUICCKUX YTCHUH, mocBsameHHoH 90-1eTnro
BHITHOTO Ka3axCTaHCKOro yueHoro-nupmincta IOpust ['puropsesnua bacuna. M.K. Cyreiimenos. Anmatsr, 2013 (736
c.), ¢. 108 ( in Russian ). [P . Varul. “The Place of Corporate Law within a Legal System”. Civil Law and Corporate
Relations : Materials of the International Scientific and Practical Conference ... Almaty , 13-14 May 2013. M .
Suleimenov ed. Almaty, 2013 (736 p.), p. 108.

57 Davies, P. Gower’s Principles of Modern Company Law.( 6th ed. London: Sweet & Maxwell, 1997 (867 p.)), pp. 3 —
5.

58 X -M.IImuar-Tpenn. FO.ITnate, M.IMamike u 1p. OCHOBBI FePMAHCKOIO H MEXKIYHAPOIHOTO SKOHOMHUECKOTO TIpaBa /
Grundlagen des Deutschen und internationalen wirtschasrecht . Yuye6noe mocobue. Cankr-Ilerep6ypr: M3narenbckuit
nom C.-Iletep6. roc. yH-Ta, M3aatenscTBo ropuandeckoro dakynprera CII6IY, 2007.(in Russian). [Basics of German
and International Economic Law. St. Peterburg: Publishing house of the St. Peterburg ' s state university, and publishing
office of its law faculty, 2007. 736 p. pp. 296-297.

% Kommepueckuii kogexc @panuun 2000/1peaucioBue, nepeBos ¢ GpaHIy3cKOro, HOHOIHEHHE, CI0BAPL-CIPABOYHHUK
u kommenTapuu B.H. 3axBataeBa. Mocksa: Bonrepc Kiysep, 2008. ¢.144—-346 (in Russian).
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Chapter 1 applies the general term ‘company’ with respect to general partnerships, limited
partnerships, private limited companies, public limited companies, or commercial associations, as
well as to other companies if prescribed by law®°.

Nevertheless, there is one detail that can be noted when the terms ‘company law” and ‘corporate law’
are compared. When a company law is referred to, it mostly applies to the law surrounding
organisational forms and activity of business entities®’. However, the notion ‘corporate law’ embraces
both commercial and non-commercial corporations (i.e., all organisations formed on the basis of
association of persons)®2. This view has become reflected in the Russian Civil Code, which now
includes legal classification of commercial and non-commercial corporations, as well as general
provisions applicable to all commercial corporations and to non-commercial corporate

organisations®3.

2.4.3 Development of Corporate Law in Russia

During the era before 1917, the concept of corporation was fully recognised in Russian law. In Article
13 of Chapter Il of the draft of the Russian Civil Code (Grazhdanskoye Ulozheniye) it was proposed
that private partnerships be acknowledged as private-law legal entities. In explanations to Articles 13
and 14 the following statements were included: (i) both partnerships (tovarischestvo) and societies
(obschestvo) were defined as types of private-law; (ii) joint conduct of an enterprise with the purpose
of gaining profit was established as the subject-matter of partnerships’ activities, while societies could
be created only for non-commercial purposes of social development; and (iii) decisions of a general

[French Code du Commerce. Commercial Code of France 2000 / introduction, translation, amendments, dictionary and
commentaries by V. Zakhvatayev. Moscow: Wolters Kluver, 2008. 1272 p., pp. 144-346.

80Estonian Commercial Code. (RT I 1995, 26, 355)) Available at
https://www.riigiteataja.ee/en/eli/504042014002/consolide accessed 3 Nov. 2017.

81 Hommelhoff, P. Corporate and business law in the European Union (Status and perspectives, 1997. — Towards a
European Civil Code. 2nd revised and expanded ed. Nijmegen: Ars Aeque Libri 1998 (652 p.)) pp. 601-602.

62T1. Bapy:n. MecTo KOpropaTHBHOTO NPaBa B IIPaBOBOi cucTeMe. — I paskJaHCKOE MPABO M KOPIIOPATUBHbIE OTHOLIEHHS:
Marepuaibsl MeX/IyHap. Hay4d.-IPakT. KOH}. B paMKaX €XETOHbIX IUBMIMCTHYECKUX YTEHHUH, nocBsieHHoi 90-neTuro
BUITHOTO Ka3axCTaHCKOro ydeHoro-uusmiicta Opust ['puropseBuua bacuna. M.K. Cyneiimenos. Anmatsl, 2013 (736¢.
(in Russian). [P . Varul. “The Place of Corporate Law within a Legal System”. Civil Law and Corporate Relations :
Materials of the International Scientific and Practical Conference. Almaty, 13-14 May 2013. M . Suleimenov (ed.).
Almaty, 2013 (736 p.), p.108

83 E.A. Cyxanos. TIpo6ieMbl Kou(UKaIuK 3aKOHOIATENBCTBA O IOPHAMYECKUX JuIax. — Koaupukanus poccuiickoro
gactHoro mpasa 2015. T1.B. KpamenunaukoB. Mocksa: Craryrt, 2015, 447 ¢. (in Russian). Ye . Sukhanov. Problems of
codification of legislation concerning legal entities. Codification of Russian private law 2015. P. Krasheninnikov ed.
Moscow: Statut, 2015, p.56
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meeting of its members were acknowledged to be the form for expression of the will of each
corporation®,

The Grazhdanskoye Ulozheniye has never been adopted as a law. However, the legislation of that
time regulated the following forms of private corporations for a trade business: a type of co-operative
(artel’noye tovarischestvo), general partnership (polnoye tovarischestvo), limited partnership
(toverischestvo na vere), and joint-stock partnership (aktsionernoye tovarischestvo). The core
difference between those forms was based on whether the personal participation by efforts of
members of a corporation represented an essential element of its existence or the members only
participated in formation of its capital —e.qg., in a co-operative, participation with personal efforts was
mandatory, and in general and limited partnerships it was implied on the side of their general partners,
whereas investors in limited partnerships and shareholders in joint-stock partnerships were required
to pay their shares in the capital of the respective partnership®.

The Soviet-time law practically rejected acknowledgement of entrepreneurship and corporate
relations; no corporate law was developed in the USSR. However, today the law of the Russian
Federation fully operates with the legal terms ‘corporation’ and ‘corporate legislation’. In particular,
creation of corporate law as a ‘full-weighted branch of civil legislation’ has been declared as one of
two main goals in the process now being implemented of modernisation of the acting Civil Code of
the Russian Federation. And as a starting point there was a proposal made to classify all legal entities
as either corporations (i.e., those ‘created on the basis of the principle of membership’) or non-
corporate legal entities®. The recently amended Russian Civil Code now declares that civil legislation
regulates, among other elements, ‘relations pertaining to participation in corporate organisations or
their managing’, which relations have been clearly defined as corporate ones (§1 of Article 2).
Corporate organisations — as such ‘legal entities where their members implement corporate rights
with respect to an organisation’ — have been acknowledged as a separate type of legal entities (§2 of
Article 48). Their classification, including both commercial and non-commercial corporate

organisations, has been established in Article 65.1. And, finally, corporate rights (as rights of

8 T'pasxnanckoe ynoxenue. Ku. 1. TTosioxenus obugue: npoekT Bricouaiiine yupexneHHoi Pe1akiMOHHON KOMHCCHM TTO
cocTaBIeHUO ['paXkIaHCKOTO YIIOKEHUS (¢ OOBSICHCHUSIMH, U3BJICICHHBIME U3 TPYIOB PenakiinonHo# komuccun) / o
pen. U.M. TrotpromoBa; coct. A.JI. CaaTunan. Mocksa: Bonrepc Kiysep, 2007. ¢. 70-74 (in Russian). [Grazhdanskoye
Ulozhenie, Civil Code . Book I. General provisions: the draft of the appointed editorial comission for preparation of the
Civil Code (with explanations extracted from works of the editorial comission. I. Tyutryumov (Ed.), A. Saatchian
(compiler)]. Moscow: Wolters Kluwer, 2007, pp. 70-74

8 T.®. Illepenesny. YueOuuk toprooro npasa / mo usmanmioo 1914 r. / Berynurenshas crates B.A. Cyxanosa.
Mocksa: @upma ‘CITAPK’, 1994. c. 104-166 (in Russian). G. Shershenevich. Textbook on commercial law / according
to edition of 1914 /. Introductory article by Ye. Sukhanov. Moscow: SPARK, 1994, pp. 104-166

% KoHuenuus pasBuUTHs IPpakJaHCKOTO 3aKOHOJaTesbcTBa Poccuiickoil ®@epepamuu. Beryn. cr. A.JI. Makosckoro.
Mockga: Cratyt, 2009.c. 48-49 (in Russian). [The concept paper concerning development of civil legislation of the
Russian Federation. Introductory article by A. Makovskii. Moscow: Statut, 2009, pp. 7, 48-49.
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members of a corporation) have been recognised and defined in Article 65.2. In addition, Articles 66
through 123.16-2 now contain general provisions and specific norms applicable for each and every
type of commercial corporations (including economic partnerships and companies) and non-

commercial corporations regulated by acting Russian law®’.

2.4.4 Inadequate institutionalisation of Company Law and Corporate Law in Kazakhstan

Since for a long time Kazakhstan was a part of the Russian Empire and the Soviet Union,
Kazakhstan’s law has to a great extent inherited a legal culture and traditions, as well as legal concepts
and instruments, from Russian and Soviet Union law. And currently close economic and social co-
operation exists between those countries. Therefore, the process and results of the legal development

in the Russian Federation matter for the development of modern law in Kazakhstan.

Nevertheless, such terms as “company law” and “corporate law” do not have their legal definitions
in the law of Kazakhstan. The phrase “company law” is not used at all in the legislation or in either

official or unofficial communications.

However, the concept of corporate law has been widely referred to in scientific and informal
discussions and has also been included in certain programming or conceptual documents addressing
legal development and improvement of the regulatory framework for entrepreneurial activity and
practice of corporate governance. Nonetheless, in the concept paper on development of the corporate
legislation of Kazakhstan adopted in 2011 (the “Corporate Law Development Paper”)%® clear
statements were made that no legal definition of the notion of “corporation” exists in Kazakhstani
legislation, nor are the terms “corporate law” and “corporate legislation” fixed and widely accepted
in the law and practice. Also, no place for corporate law has been determined in the legal system of

Kazakhstan.

These conclusions remain true today. But one should note that there was an attempt made to define
corporate law in the aforementioned Corporate Law Development Paper. In particular, in the
preamble to the Corporate Law Development Paper it was stated that “corporate law is represented

57 The Civil Code of the Russian Federation. Available at http://www.consultant.ru/popular/gkrfl/ accessed 15 Oct. 2018
(in Russian).

68 KOHHQHHI/ISI Ppa3BUTHA KOPHOPATHUBHOTI'O 3aKOHOAATCIbLCTBA PeCHyﬁJ‘II/IKI/I Ka3aXCTaH, YTBEpKJACHHAA MI/IHI/ICTepCTBOM
roctuin Pecyonnku Kaszaxcran 28 mapra 201 1r. (in Russian) [The concept paper concerning development of corporate
legislation of the Republic of Kazakhstan (dated 28 March 2011). Available at http://online.zakon.kz/?doc_id=30956110.
accessed 9 March 2017.
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by a set of general and special provisions of private law and corporate norms intermediating corporate
relations, and corporate legislation means an aggregate of normative legal acts that include rules of
different branches of law (both private and public) that regulate relationships within a corporation
and outside”. However, this attempt appeared to be unsuccessful, because there: no legal definition
of a corporation has been proposed and no nature of corporate relations as an object of legal
regulation has been clearly identified, either in the Corporate Law Development Paper or in the law

of Kazakhstan.

In the modern civil law doctrine of Kazakhstan, however, only one position with respect to the
essence of corporate law has been clearly expressed as of this moment. Namely, according to
Suleimenov, corporate law shall be considered a part of civil law and as such it shall develop as a
separate institution of civil law focused on regulation of relations pertaining to participation in
corporate organisations and managing their activity. He specifically mentions that it is the most
common view that corporate law should be treated as part of law concerning legal entities. However,
he argues that the institution of legal entities has been developed to regulate legal entities in civil
relations with third parties (“existing outside a legal entity”’), whereas corporate relations exist as so-

called internal organisational relations within a corporate organisation®®.

Unlike the law of the Russian Federation, Kazakhstani legislation fails to define what the term
“corporation” means and what type of social relations can be identified as corporate relations, and, in
addition, it does not refer to the term “corporation” at all. No specific legal provisions addressing the
notions of corporate organisations and corporate relations can be found in the Civil Code or other
legislative acts of the Republic of Kazakhstan. This situation has existed since the very start of
development of the law of independent Kazakhstan: Basin mentioned that Kazakhstani law does not
operate with the term “corporation” for indication and characterisation of a certain type of legal

entities’,

8 M.K. Cyneiimenos. I'paxpaHckoe IpaBO W KOPHOPATHBHBIE OTHOLIEHMS: MPOGJIEMBI TEOPUM U TNPAKTUKH —
I'paxxnaHckoe mpaBo U KOPIOPATHBHBIE OTHOLICHUSA: MaTepuansl MeXAyHap. Hayd.-IPaKT. KOH}. B paMKax €KeroIHBIX
IUBHUIIMCTHYCCKUX ‘lTeHHfI, HOCBHHICHHOﬁ 90-neTuro BUAHOT'O Ka3aXCTAaHCKOT'O  YUCHOI'O-LIMBUIIMCTA IOpI/ISI
I'puropbeBuua bacuna (Anmarter, 13-14 mas 2013) (in Russian) [M. Suleimenov. Civil law and corporate relations:
Problems of theory and practice. - “Civil Law and Corporate Relations: Materials of the International Scientific and
Practical Conference” (Almaty, 13-14 May, 2013),pp.43-44].

 JO.T. bacun. KoMMmepueckue KOpPIOpPATHBHBIE OTHOIIEHHS W FOpUAMYEcKas OTBeTcTBeHHOCTh., — IO.I. Bacum.
W36pannble Tpyabl o rpaxaanckoMy npaBy. [Ipeaucnosue M.K. Cyneiimenos, E.Y. xcanos. Coct. M.K. CyneiimeHoB.
Anmarsr: ANO — BIIT “Aauner”, HUU wactroro npasa Kas['lFOVY, 2003. ctp.135. (in Russian) [Yu. Basin. “Commercial
Corporate Relations and Legal Liability” - Yu. Basin. “Selected Works on Civil Law”. Introduction by M. Suleimenov
and Ye. Ikhsanov. Compiled by M. Suleimenov. Almaty: Law School 'Adilet’, 2003, p.135].
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Nevertheless, this does not mean that there is no a legislative framework for foundation of

corporations and their activities existing in Kazakhstan.

First of all, there are specific corporate forms regulated in the law and thousands of corporations are
active in Kazakhstan. This fact allows claiming existence of corporate (or company) law in

Kazakhstan.

In addition, certain legal terms that include the word “corporate” have been established in the law.
For example, all legal entities (whether they are corporations or instead non-corporate organisations)
pay “corporate income tax” under the Tax Code 2008, In accordance with the Law on Joint-Stock
Companies 2003 (the “JSC Law™)’?, each joint-stock company is required to adopt its “corporate
governance code”, maintain its “corporate web site”, disclose certain “corporate events”, and appoint
its “corporate secretary” to perform prescribed functions. The Civil Procedure Code (the previous
one, of 199973, as well as the new code, of 201574 (the “CPC”) invests courts with the competence
to solve “corporate disputes”, while the JSC Law and the Law on Partnerships with Limited and
Additional Liability of 1998 (the “LLP Law”)"® require JSCs and LLPs to disclose information about
a company’s involvement in a corporate dispute, as well as about other facts specified as so-called

corporate events.

Moreover, not provisions of the Civil Code (General Part of 1994® and Special Part of 199977) but
norms of other laws allow respective qualification of corporate relations and understanding of what
forms the sphere of corporate relations. Particularly, during the last 15 years there have been certain

1 Konmeke Pecny6nmku Kazaxcran “O Hanorax u Apyrux o0s3aTe’bHbIX uiaTexax B 6roket (Hamorossrit kogekc)” (in
Russian) [“The code of the Republic of Kazakhstan on taxes and other obligatory payments to the budget” (The Tax
Code)], 10 December 2008, No 99 - IV (last edition on 1 January 2015). Available at
http://online.zakon.kz/Document/?doc_id=30366217 (Accessed on 20 January, 2018)].

2 The Law of the Republic of Kazakhstan “On Joint-Stock Companies” (13 May 2003, N415-ii). Available at:
http://adilet.zan.kz/eng/docs/K080000099 accessed 20 January, 2018.

73 «Civil Procedure Code of the Republic of Kazakhstan”, (dated 13 July 1999, No 401-i no longer in effect as of 1 January
2016). Available at: http://online.zakon.kz/Document/?doc_id=34329053&doc_id2=1013921 accessed 20 January, 2018.

74 “Code of Civil Procedure of the Republic of Kazakhstan”, (dated 31 October 2015, No 377 - V in force as of 1 January
20186, last edition of 27 February, 2017). Available at http://online.zakon.kz/Document/?doc_id=34329053 accessed 20
January, 2018) (in Russian).

5 “Law of the Republic of Kazakhstan on Partnerships with Limited and Additional Liability” (dated 22 April 1998, No
220 - i (as amended)). Available at http://online.zakon.kz/Document/?doc_id=1009179 accessed 20 January, 2018 (in
Russian).

6 “Civil Code (General Part)’, (27 December 1994 No 269 - XIlI (as amended)). Available at
http://online.zakon.kz/Document/?doc_id=1006061 accessed 20 January, 2018 (in Russian).

™ “Civil Code (Special Part)” (1 July 1999, Ne 409-1, (as amended)). Available at
http://online.zakon.kz/Document/?doc_id=1013880 accessed 20 January, 2018 (in Russian).
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categories of legal acts (mainly regulations of the National Bank and enactments of the Government
but also some laws) adopted on implementation of measures to introduce a system of “corporate
governance” in commercial organisations and improve it. Practically all of them have been focused
on regulation of corporate governance in joint-stock companies. Thus, Kazakhstan’s legislation
certainly considers JSCs to be corporations, and existence of corporate law norms in its legal system

(even if they are not sufficiently developed) can be confirmed.

However, not only a JSC is a corporation under Kazakhstan’s law. According to Basin, the term
“corporation” has been well-known in the legal theory and legal practice. In the law of many foreign
states, this has a clear meaning as a “self-organised legal entity where its founders, being at the same
its members, act jointly and on equal legal ground”’®. The common understanding has always existed
between Kazakhstan’s researchers in the field of civil law that a corporation means an economic or
business entity with its separate legal personality founded by its members who either 1) joined their
property and efforts for participation in the business environment or 2) combined their investments
to set up the business entity in exchange for receiving respective membership rights. In addition to
JSCs, the Civil Code also regulates other forms of commercial (and non-commercial) organisations

based on membership, though without qualifying them expressly as corporations.

At the same time, in 2008 the old CPC was amended with the notion of corporate disputes and clear
specification of corporate disputes as a type of disputes under civil law. The amendment included a
definition of “corporate dispute” according to which initially the dispute could be between
commercial legal entities or a dispute related to specified matters wherein a legal entity and/or its
shareholders (participants or members) participated. Since 2011, not only commercial organisations
but also individual entrepreneurs and non-commercial organisations of any allowed organisational
forms as well as current or former members of an organisation have been able to be parties to
corporate disputes. Additionally, the list of grounds for the acknowledgement of a corporate dispute
has been significantly extended. Similar provisions have been reproduced in the new version of the
CPC (2015), which has been in effect since 1 January 2016.

8 JO.T. bacun. KoMMmepueckue KOpPIOpPATHUBHBIE OTHOIIEHHS W FOpUAMYECKas OTBeTcTBeHHOCTh., — IO.I. Bacum.
W36pannble Tpyabl o rpaxaanckoMy npaBy. [Ipeaucnosue M.K. Cyneiimenos, E.Y. xcanos. Coct. M.K. CyneiimeHoB.
Anmarsr: AFO — BIIIT “Apurer”, HUU vacthoro npasa Kas['lfOY, 2003. ctp.135. [Yu. Basin. “Commercial Corporate
Relations and Legal Liability” - Yu. Basin. “Selected Works on Civil Law”. Introduction by M. Suleimenov and Ye.
Ikhsanov. Compiled by M. Suleimenov. Almaty: Law School 'Adilet’, 2003, p.135 (in Russian)].
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2.5 Development of Corporate legislation in Kazakhstan (starting from 1990).

The following most important periods of development of Kazakhstani legislation concerning business
corporations can be identified (although this description is very simplified, it seems to be sufficiently
illustrative):

1)  The time before adoption of the Civil Code (General Part) in 1994, including the following

stages:

- Until the beginning of the 1990s: There was no corporate legislation or corporate law recognised
as existing (we disregard the Civil Code of the RSFSR of 19227°, as well as legislative provisions
of the Civil Code of the Kazakh SSR of 19632 concerning kolkhozes, various types of consumer
co-operatives, and other non-profit social membership organisations).

- Starting on 31 May 1991: The new Basics of Civil Legislation of the USSR and the Union
Republics defined the notion of a commercial organisation, distinguished economic partnerships
from economic societies / companies, and made provision for regulation of the legal status of
separate types of economic partnerships and companies by special legislative acts®; also, certain
enactments and regulations by the USSR’s Council of Ministers concerning joint-stock
companies, economic partnerships, and some other specific forms of associations for commercial
purposes were in effect®.

- After 21 June 1991: The Law of the Kazakh SSR on Economic Partnerships and Joint-Stock

Companies® was adopted, and very important concepts were introduced as a start for formation

IS I'paxxnanckuii kogexc PCOCP: odunnanbHbiii TeKCT ¢ n3meneHusmu Ha 1 suBapst 1952 r. [‘Civil Code of the RSFSR:
Official Text with Amendments as of 1 January 1952’]. Mocka: ['ocymapCTBEHHOE HU3IATEIBCTBO HOPHIMYECKOM
nuteparyps, 1952 [ Moscow : publishing house of law texts , 1952] (159 p .) (in Russian ).

8 Tpaxanckuii kopekc Kasaxckoit CCP (OQuUIMAIBHBIA TEKCT ¢ W3MEHEHUSAMM M JIOTIOJHEHHSAMH IO COCTOSHUIO
sakonomarenscTBa Ha 1 stuBaps 1988 r. [Civil Code of the Kazakh SSR ( Official Text with Changes and Amendments
as of 1 January 1988)]. Aima-Ara: Kasaxcran, 1989 [ Alma - Ata : Kazakhstan , 1989] (256 p .) (in Russian ).

81 OcHoBb! rpaxpaHckoro saxoHogarensctsa Corosza CCP 1 colo3HBIX pechyOiuk, yTBepskaeHbl I10CTaHOBIEHHEM
Bepxosnoro Cosera CCCP ot 31 mas 1991 r. [¢ Basic of Civil Legislation of the USSR and Union Republics Approved
by the Supreme Council of the USSR on 31 May 1991], Ne2211.—Begomoctu Coe3na napoaubix jgenyratoB CCCP u
Bepxosnoro Cosera CCCP, 1991, Ne26, c1.733 [ the Bulletin of the Congress of Peoples Representatives of the USSR
and the Supreme Council of the USSR, 1991, #26, Art . 733] (in Russian ).

8 TlonoxxeHne 00 aKUMOHEPHHIX OOIIECTBAX U OOLIECTBAX C OrPAHMYEHHONH OTBETCTBEHHOCTBIO, YTBEPIKIACHHOE
IMocranosiennem Cosera Munuctpos CCCP ot 19 mronst 1990 r. [¢ Regulations Concerning Joint - stock Companies
and Companies with Limited Liability , Approved by the Resolution of the Council of Ministers of the USSR dated 19
June 1990°]. — Co6panwue nocranosienuii mpasureiabcTBa CCCP, 1990, Nel5, c1.821 [¢ Collection of Resolutions of the
Government of the USSR , 1990°, #15, Article 821] ( in Russian ).

8 3akon Kaszaxckoii CCP «O x03CTBEHHBIX TOBAapHIIECTBAX M AKIMOHEPHBIX oOmecTBax» [¢ Law on Economic
Partnerships and Joint - stock Companies ], 21 June 1991 ( now no longer in effect ). — BexomocTtu Bepxosnoro Cosera
Kaszaxckoit CCP, 1991, Ne26, ct. 343 [ Bulletin of the Supreme Council of the Kazakh SSR , 1991, #26, Article 343].
Available at http://online.zakon.kz/Document/?doc_id=1000574 (most recently accessed on 20 January, 2018) (in
Russian).
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of corporate legislation in Kazakhstan; a joint-stock company was recognised as one of the
allowed forms of economic partnerships; payment for shares was established as the only obligation
of a shareholder; mandatory real-value asset contributions to the capital of a company were
required; a guarantee function of the authorised capital was fixed for the first time as a
precondition to later regulation of capital maintenance obligations; and regulation of directors’
and managers’ liability, along with a requirement for adoption of a code of conduct for directors
and managers of a JSC, and other important provisions were established.

2) The time after adoption of the new Civil Code as the basis for development of modern corporate

legislation in Kazakhstan:

- 27 December 1994: The Civil Code (General Part) was adopted to regulate (among many other
aspects of private law) the notion of economic partnership as the legal organisational form for
commercial entities.

- 2 May 1995: The Law on Economic Partnerships was enacted to regulate general partnerships,
limited partnerships, partnerships with limited liability (LLP), and partnerships with additional
liability (ALP) and the JSC as special forms of economic partnerships®“.

- 5October 1995: The Law on Production Co-operatives was adopted®.

3) The time after separate regulation of the status of JSC and LLP / ALP was introduced in the law

of Kazakhstan:

- 28 April 1998: The LLP Law was adopted, and special provisions regarding LLPs and ALPs were
excluded from the Law on Economic Partnerships of 2 May 1995, although the latter remains
restrictedly in effect with respect to LLPs and ALPs since it regulates general principles applicable
to all forms of economic partnerships, including LLPs and ALPs.

- 10July 1998: The Law on Joint-Stock Companies (no longer in effect) and the law on amendments
to a number of legislative acts on matters related to the legal status of JSCs were adopted, and the
JSC was recognised as a separate organisational form and it no longer remains a type of economic

partnerships®. That was a start for development of an independent (joint-stock) company law.

8 3akon PecnyGnku Kazaxcran «O xo3siicTBeHHBIX TOBapHInecTBax» [ Law on Economic Partnerships °], 2 May 1995,
Ne2255 (as amended ). Available at http://online.zakon.kz/Document/?doc_id=1003646 (most recently accessed on 20
January, 2018) (in Russian). Also available in English (unofficial translation), at
http://adilet.zan.kz/eng/docs/U950002255 (most recently accessed on 20 January, 2018).

8 3akon Pecniy6nmku Kazaxcran «O npousBojicTBeHHOM Koonepartuse» [‘Law on Production Cooperatives’], 5 October
1995, Ne2486 (as amended). Available at http://online.zakon.kz/Document/?doc_id=1003955 (most recently accessed on
20 January, 2018) (in  Russian). Also available in  English  (unofficial translation), at
http://adilet.zan.kz/eng/docs/Z2950002486 (most recently accessed on 20 January, 2018).

8 3akon Pecry6rmuku Kazaxcran «O6 axiuoHepHbIX obmiectBax» [‘Law on Joint-Stock Companies’], 10 July 1998,
Ne282 (now no longer in effect). Available at http://nationalbank.kz/cont/publish234665_240.pdf (most recently accessed
on20 January, 2018) (in Russian). Also available in  English  (unofficial translation), at
http://online.zakon.kz/Document/?doc_id=1017168 (most recently accessed on 20 January, 2018); 3akon Pecny0iauku
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4)  The time since May 2003, in which significant changes in the status of joint-stock companies

have been introduced:

- 13 May 2003: The JSC Law was adopted, and the previous law, of 10 July 1998, concerning joint-
stock companies was terminated, which fact caused numerous and significant amendments being
introduced to the legislation —e.g., classification of JSCs into closed-type and open-type JSCs was
cancelled, rules on the structure of capital of a JSC and its maintenance were changed, the figure
of corporate secretary and a requirement for independent directors were introduced, protection of
shareholders’ rights has been improved and directors’ and managers’ liability has been increased,
the requirement of a corporate governance code and for disclosure of major corporate
events/disputes were established, etc.

- Later: Significant amendments have been introduced in the 2003 JSC Law, from its adoption until

the present day.

2.6 Current structure of Kazakhstan’s corporate legislation.

The structure of Kazakhstan’s legislation concerning corporations rests on the following important
approaches. First of all, the Civil Code (in its General Part) defines the basic concept of a legal entity
and establishes various classifications of legal entities, depending on such different criteria as:
whether the entity is a commercial or non-commercial organisation and who are the founders of the

legal entity and what the legal nature of the relations between the entity and its founder(s) is.

A legal entity shall be recognised as a commercial organisation if it is founded for the purpose of
earning profits and its profit is distributable to its founders/members. A non-commercial organisation
cannot pursue profit-earning as its main goal, and its profit cannot be distributed among its founders

/ members under any circumstances.

Legal entities of corporate type can be set up by one or more persons by way of cash or other property
contributions to the capital or assets of a company in exchange for membership rights with respect to
the company and its profit. There are also other types of legal entities (both commercial and non-
commercial), which can be founded by a single founder who transfers property to the legal entity but

remains the owner of the property transferred, and such entities cannot be considered corporations.

Kazaxctan «O BHECEHUN M3MEHEHUH U I[OHOJ'IHGHI/If/i B HCKOTOPBIC 3aKOHOAATCIbHBIC aKThI PCCHy6J’II/IKI/I Kaszaxcrtan no
BOIpOCaM aKIMOHEepHBIX 00mecTB» [‘Amending Law Concerning Joint-stock Companies’], 10 July 1998, Ne282.
Available at http://online.zakon.kz/Document/?doc_id=1009824 (most recently accessed on 20 January, 2018) (in
Russian).
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There is no classification of legal entities in Kazakhstani law wherein an organisation can be either a

private law company or a public law company.

Secondly, each legal entity can be founded and perform its activities in one of the organisational
forms allowed by the law, in a manner depending on the commercial or non-commercial nature of

the entity and on specifics of its foundation.

The founders of a legal entity decide whether it is to be a commercial or non-commercial organisation,
and whether they want to be its members or choose to remain the owner of its property. This decision
is a precondition for the founders’ decision on the organisational form of the legal entity. For each
type of legal entities (commercial and non-commercial), the Civil Code proposes allowed
organisational forms. For entrepreneurial activity, if the founder is the State (either the Republic of
Kazakhstan or a local state authority) and if the law allows this, it may choose to found a state
enterprise and remain the owner of the property transferred to the entity while the enterprise would
exercise the so-called right of economic management with respect to the property?”. This legal
construction has been inherited from the system of Soviet times, and this is the reason there is such a
specific legislative system for regulation of legal forms for business activities in Kazakhstan.

Nevertheless, the vast majority of commercial legal entities in Kazakhstan perform in organisational
forms based on principles of association and membership. The Civil Code allows the following
organisational forms for such commercial entities: economic partnership, production co-operative,
and joint-stock company. In turn, economic partnerships can be set up in any of the following four
organisational forms, depending on the intention and personality of their founders and expected
members: general partnership, limited partnership, partnership with limited liability, and partnership

with additional liability.

Private persons (legal entities and individuals) as well as the State or a local state authority may be
shareholders / members in a JSC or LLP, while only individuals can be general partners in general

and limited partnerships.

The state of corporate governance in Kazakhstan is in infancy. The regulatory guidelines of good
corporate governance are provided in the Law on Joint Stock Companies, the Law on Accounting

and Financial Reporting, the Law on Securities Market, and the Law on Banks and Banking

87 Cy6mbextsl rpaxnanckoro npasa. M.K. Cyneiimenos. Anmarsr: HUHW wactaoro npasa Kas['FOY, 2004. crp. 172-178.
[“Persons in Civil Law”. M. Suleimenov (ed.) (Almaty: Institute of private law, 2004) pp. 172-178 (in Russian)].

51



Activity®. In addition, the Code on Corporate Governance was adopted in 2005 to improve
accountability, transparency, fairness, and professionalism for effective CG practices with respect to
the legal and regulatory framework of the country. Critics noted that many important aspects of good
CG such as specific directions for board composition, board members’ qualification, board gender

diversity requirements, etc. are missing in the legal frameworks®.

The important tasks on the route of development of corporate law in Kazakhstan is development of
the legal framework for use of a joint-stock company as an organisational form to conduct large-scale
business and qualified types of business activities (mostly in the fields of finance, banking, and capital
markets). The legal framework for formation and activities of JSCs shall be based on imperative legal
regulations and companies’ professional management allowing a guarantee of transparent corporate
governance and efficient control of the financial performance of the company, better protection of
shareholders’ rights and creditors’ interests, effective achievements of business goals of the company,

and correlation of its activities with public interests.

Since 2001, the National Bank of Kazakhstan has concentrated on creation of a proper corporate
governance and financial reporting system and their improvements in joint-stock companies acting
in the jurisdiction of Kazakhstan. Enactment of the current JSC Law, in 2003, has been implemented
as a major step in this regard. And in this context the JSC Law has been amended to a significant
extent numerous times. For example, in 2007 an amending law was passed to improve protection of
rights of minority shareholders and new concepts were introduced into the legal environment -
“minority shareholders”, “corporate secretary”, and some others — together with introduction of the
disclosure and information access mechanisms ensuring heeding of interests of shareholders in JSCs
and members of LLPs. In 2008, a new set of amendments to the JSC Law were made, to ensure
sustainability of the financial system in Kazakhstan by way of increasing the role of the board of
directors alongside the management board in managing a company, as well as restricting possibilities
for major shareholders to interfere in the functioning of the corporate governance bodies of a JSC.
Later, in 2011-2014, other amendments were made to the JSC Law and other legislative acts of
Kazakhstan, to regulate JSCs and LLPs with the State’s direct or indirect participation in their capital,
to provide better protection of investors’ rights by strengthening provisions related to responsibilities

and liability of JSC directors and managers, to promote development of the securities market, etc.

8 EBRD, Corporate governance in transition economies: Kazakhstan country report. (European Bank for reconstruction
and development, Almaty, Kazakhstan. 2016)

8 EBRD, Corporate governance in transition economies: Kazakhstan country report. (European Bank for reconstruction
and development, Almaty, Kazakhstan; Lukin 1., 2017. Reforms of Kazakhstan’s corporate governance framework).
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The idea of a better legal framework for corporate governance practice and organisational structure
in JSCs still remains important in Kazakhstan. So this thesis focuses on creation of a legislative basis
harmonised with modern patterns of legal regulation for corporate relations in the Kazakhstan, the

EU and worldwide.

- Improvement of legislation related to economic partnerships. This is needed to exclude
inconsistency in current legislation addressing the status and activity of different types of
economic partnership, as well as to increase investment attractiveness of Kazakhstani
business. The need for such reform is obvious in Kazakhstan, and it has great significance in
terms of both legal development in the field of private law and economic growth in

Kazakhstan.

Harmonisation or unification of corporate legislation in the space of the Eurasian Economic
Union has been inevitable, and an attempt at harmonisation of private law within the Eurasian
Economic Community (EurAzEC) has taken place already. This work remains unfinished
for various reasons, of different nature. One of them was the failure to agree on the role and
significance of the proposed EurAzEC civil code: 1) whether it should serve as a binding
legal instrument or as a set of recommendations to improve national legislation and 2)
whether such improvement should be made with a view to unification or harmonisation, or

as something else.

Nevertheless, this co-operation had a very positive impact on creation of common approaches to
regulate corporate relations and improve national laws on private law corporations. Particularly, this
gave rise to discussions of whether only commercial organisations having members can be considered
to be corporations or, instead, such entities as non-commercial organisations can also be subject to

corporate law.

The approach adopted to amend the Russian Civil Code by direct indication that corporate relations
shall be regulated by civil legislation and that most of the legal entities performing business activities
in a market economy are corporations® has been shared in Kazakhstan.

However, even with the recent modernisation of Kazakhstani Civil Code, a certain inconsistency
remains in separating commercial entities and non-commercial organisations. The newly introduced

classification into corporations and non-corporate organisations has been carried out in addition to

% The concept paper concerning development of civil legislation of the Russian Federation (Note 15), p. 25; Ye. Sukhanov
( Note 4), p .147 — 187; T'.E. ABunos, E.A. Cyxanos. IOpuauueckue juia B COBPEMEHHOM POCCHHACKOM TPaXKIaHCKOM
npase [ G . Avilov, Ye . Sukhanov . ¢ Legal Entities in Modern Russian Civil Law *]. Mocksa: BecTHuK rpaxaaHcKoro
npaea, ToM 6, 2006, Nel, [ Moscow : Herald of Civil Law , Volume 6, 2006, #1], pp . 17-18 (/in Russian).
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the existing separation between commercial and non-commercial organisation®’. And this seems to
cause unnecessary complication in the legislative structure for the following reasons: 1) non-
commercial organisations have a different organisational structure, and no membership rights exist
in non-commercial membership organisations similar to those existing in business corporations, and
2) as Basin indicated, there are some commercial organisations (like state enterprises) as well as non-
commercial organisations (like public unions and funds, along with religious organisations) that are
not corporate organisations, and totally different rules apply to these types of legal entities®. Finally,
there are more common legal characteristics for all types of non-commercial organisations than for
non-commercial and commercial corporations, which makes it more reasonable to avoid extension of
any general regulation to both commercial and non-commercial corporations (other than that common

for all types of legal entities).

Therefore, it appears to be more practicable if corporate law (or company law) were institutionalised
in Kazakhstan primarily as the law regulating relations pertaining to implementation of the material
interest and property rights of private persons in connection with their participation in business
entities of any corporate form. In turn, any membership in non-commercial organisations and their
activities would be regulated by a separate set of rules because the primary goal for such regulation
is to provide adherence to public and non-property interests, and not to protect property rights of a
private person (whether it be a private law corporation, a member of one, or a creditor). It has been
the traditional approach in Kazakhstani law to regulate commercial and non-commercial
organisations separately®, and this has been reflected in the legislation: 1) the law on non-commercial
organisations has been separated from the legislation dealing with organisational forms for
commercial organisations (though regulation of both types of legal entities is based on the Civil
Code’s concept of a legal entity and its general provisions applicable to all legal entities) and 2) the

%1 E.A. CyxanoB. O KOHLENIUM Pa3BUTHs 3aKOHOJATENLCTBA O ropuaMueckux nunax. - BE.A. Cyxanos. ITpo6aemsl
pedopmupoBanus ['paxganckoro kogekca Poccnn: nzdpannsie Tpyasl 2008-2012 rr. Mocksa: Cratyt, 2013. ctp. 82-
83. [Ye. Sukhanov. “About the Concept of Development of Legislation Concerning Legal Entities” - Ye. Sukhanov.
“Problems of Reforming the Civil Code of Russia: Selected Works 2008-2012”. Moscow: Statut, 2013, pp. 82-83 (in
Russian)].

% J0.I'. bacun. KomMepueckue KOpIOpaTHBHBIE OTHOLIEHMS M IOpHAUYEcKas OTBeTcTBeHHOCTh. — FO.I'. Bacum.
W36pannble Tpyabl o rpaxaanckoMy npaBy. [Ipeaucnosue M.K. Cyneiimenos, E.Y. xcanos. Coct. M.K. CyneiiMeHoB.
Anmartsr: AXO — BUII “Anuner”, HUU vactaoro npaea Kas['tOY, 2003. ctp.95. [Yu. Basin. “Commercial Corporate
Relations and Legal Liability” - Yu. Basin. “Selected Works on Civil Law”. Introduction by M. Suleimenov and Ye.
Ikhsanov. Compiled by M. Suleimenov. Almaty: Law School 'Adilet’, 2003, p.95 (in Russian)].

% JO.T. bacun. KoMMmepueckue KOpPIOpPATHUBHBIE OTHOIIEHHS W FOpUAMYECKas OTBeTcTBeHHOCTh., — IO.I. Bacum.
W36pannble Tpyabl o rpaxaanckoMy npaBy. [Ipeaucnosue M.K. Cyneiimenos, E.Y. xcanos. Coct. M.K. CyneiimeHoB.
Anmarer: AFO — BIIIT “Anpuner”, HUW uacthHoro mpasa Kas['lfOY, 2003. ctp.101-104. [Yu. Basin. “Commercial
Corporate Relations and Legal Liability” - Yu. Basin. “Selected Works on Civil Law”. Introduction by M. Suleimenov
and Ye. Ikhsanov. Compiled by M. Suleimenov. Almaty: Law School 'Adilet’, 2003, pp.101-104 (in Russian)].
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notion of corporation has been applied with respect to commercial organisations based on
membership (though often limited to joint-stock companies) only and not to non-commercial
organisations. Such an approach differs from the one reflected in Russian law wherein the distinction

between commercial and non-commercial organisations has not been made so clear®*.

Although the corporate legislation (or company law) of most European countries is acknowledged as
developed, our study reveals that there are a lot of aspects wherein our European colleagues see the
potential for its further development. A range of key issues under consideration for such development
has usually been identified in relevant publications (though mostly in the context of harmonisation
and/or unification)®.

Similar issues related to development of corporate law are urgent in Kazakhstan. But, besides these,
there are many other problems awaiting an adequate legislative solution. In particular, we need
corporate relations to be clearly recognised and the term “corporation” to find its legal definition in
the law. Reclassification of corporations is also required, to differentiate between regulation of
partnerships and of capital companies. Reconsideration of the legal framework for general and limited
partnerships, as well as for LLPs, is necessary. Also, significant modernisation of the legislation
concerning joint-stock companies is on the agenda. And there is also the important topic of
harmonisation or even unification of corporate legislation, which remains relevant in the context of
Kazakhstan’s participation in the Customs Union alongside the Russian Federation and the Republic
of Belarus, as well as in the Eurasian Economic Union.

As a separate challenge there is a task to eliminate such types of property rights as the right of
economic management (pravo khozyaistvennogo vedeniya) from the law of Kazakhstan and cease to
use the form of a state enterprise (gosudarstvennoye predpriyatiye) for legal entities performing
business activities®®. The following understanding is becoming more common among legal scholars:
that corporate forms of legal entities represent the most appropriate choice for business purposes, and

that developed corporate legislation serves the purpose of economic progress.

% Cy6wekTn rpaxaanckoro npasa [¢ Persons in Civil Law *]. M.K. Cyneiimenos [ M . Suleimenov ] ( ED .). Anmatsr:
HWU gactroro npasa Kas['tTOVY, 2004 [Almaty: Institute of private law, 2004] (538 p.), pp. 177-178 (in Russian).

% G. Roth, P. Kindler. The Spirit of Corporate Law: Core Principles of Corporate Law in Continental Europe. Germany:
C.H. Beck, Hart, Nomos, 2013 (190 p.), pp. 1-26; P. Davies (Note 6), pp. 61-71; P. Hommelhoff (Note 1), pp. 585-603.

% M.K. Cyneiimenos. I'paskaHcKoe IIpaBo Kak Hayka: npoGiembl Teopuu u ipaktuxu [ M . Suleimenov . ¢ Civil Law as
the Science : Problems of the Theory and Practice ’]. — I'paxxaasckoe paBo Kak Hayka: NpoOJIeMbl HCTOPHH, TCOPUH U
IIPAaKTUKHU: MaTepI/IaJ'ILI MCKAYHAp. HAY4.-IPAKT. KOH(b. B paMKaXx €KEroJAHbIX HUBUWINCTUYICCKUX QTCHHﬁ, HOCBSIHICHHOfI
70-eruro M.K. CyneiimenoBa (Ammartsr, 29-30 centsiops 2011 r.) [‘Civil Law as the Science: Problems of the History,
Theory and Practice: Materials of the International Scientific and Practical Conference’ (Almaty, 29-30 September
2011)]. M.K.Cyneiimenos [M. Suleimenov] (Ed.). Anmarsr [Almaty], 2012 (800 p.), p. 34 (in Russian).
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The following can be considered to be important tasks on the route of development of corporate law
in Kazakhstan: Development of the legal framework for use of a joint-stock company as an
organisational form to conduct large-scale business and qualified types of business activities (mostly
in the fields of finance, banking, and capital markets) could be carried out. The legal framework for
formation and activities of JSCs shall be based on imperative legal regulations and companies’
professional management allowing a guarantee of transparent corporate governance and efficient
control of the financial performance of the company, better protection of shareholders’ rights and
creditors’ interests, effective achievements of business goals of the company, and correlation of its

activities with public interests.

2.7 Conclusion.

First section of this chapter has provided background to Kazakhstan and the Kazakhstani legal
structure. This chapter attempted to answer the research question regarding how the Kazakhstani legal
structure works. Particularly, the Basic Law of Governance and the country’s executive, legislative

and judicial authorities were examined respectfully and briefly.

Second section is focused on a brief analysis of development of Kazakhstan’s legislation in relation
to corporate forms for business entities since independence of Kazakhstan. The Civil Code of
Kazakhstan establishes the most important provisions for regulation of organisational corporate forms
for economic activities. These provisions include the legal definition of the concept of a legal entity,
classifications of legal entities and their organisational forms, and general regulation applicable to
each separate form of legal entities. All the detailed regulation of each of the allowed organisational
forms of commercial legal entities is done on the level of separate legislative acts supported by lower-

level regulations.
There are sufficient grounds to conclude that the Kazakhstani legislator acknowledges that:

1) a corporation shall be considered to be a legal entity established by its members participating in
formation of the entity’s assets and being entitled to participate in the process of managing the

entity;

2) the core object of corporate relations includes rights and obligations in connection with foundation
of a corporate organisation, formation of its assets, managing its affairs and its representation in
the process of its economic activities, and protection of rights of its members and creditors; and

3) such corporate relations are predominantly regulated by civil law.
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Nevertheless, since the company and corporate laws in Kazakhstan do not have its institutionalisation
in accordance with the best patterns of developed jurisdictions, the need for their further development
and improvement seems to be obvious. Certain directions for such development are of a similar nature
to those existing in countries with a developed market economy, though others can be identified as
Kazakhstan specific issues. The following position seems to have more perspective for

implementation:

1) the concepts of a corporation and corporate relations shall be those of “business law”, not of

legislation of non-commercial organisations, and

2) legislation pertaining to business activities should be separated from laws regulating non-

commercial activities. And it can be effective within the legal system of Kazakhstan.
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Chapter 3: Corporate Governance and Its Importance

3.1The Definition of Corporate Governance.

3.2 The Importance of Corporate Governance: The International Context.
3.2.1 General Overview
3.2.2 Corporate Governance in an Era of Globalisation

3.3 Corporate Governance Mechanisms

3.4 Conclusion

This chapter will mainly concern with two issues. Firstly, it discusses the definition of corporate
governance in a more extensive way. It seeks to provide an overview of those reasons that explain
why good corporate governance makes sense, with an eye on those elements and indications that
reflect its increasing importance and provide clear sight of the reasons that it matters both for business
and economic development and the protection of shareholders’ rights. It intends also to add a core
layer to the literature review and the discussion of the theoretical background of corporate governance
and how to measure its legal and institutional significance. One main question is, therefore, addresses:
why care about good corporate governance?

As a dynamic flexible notion assuming economic, social, legal and, even and more recently, political
dimensions, the term will be defined according to various disciplines. Reference will also be made to
the debate over the terminology in the context of Kazakhstan. The other issue to be addressed is the
importance of corporate governance in the present age. Discussing the political, social and economic
factors which make the topic so vital, the study will show why corporate governance matters for the

Republic of Kazakhstan as it does at the international level.

3.1 The Definition of Corporate Governance

There are significant global trends and influences that shape an understanding of corporate law and,
whilst corporate law scholars from around the globe can discuss these trends using a common
corporate law language, they do so with different local corporate governance dialects. Those dialects

signify local history, customs and practices that should not be ignored®”. One brief example is found

9 Gugler, K., Mueller, D. and Yurtoglu, B., “The impact of corporate governance on investment returns in developed and
developing countries” (2003) The Economic Journal, 511-539.
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in Bernard Black’s definition of corporate law as including “laws - whether made by legislators,
judges or regulators - that primarily govern the relationship between a company’s managers and
investors”. He goes on to exclude, without saying why, “laws that regulate corporate action primarily

to benefit others, such as employees, neighbours, and local communities”®.

Corporate law has become a relatively extensive area of law covering company law principles and
extending to corporate finance, takeovers, corporate securities law and corporate insolvency law; it

also extends further to cover areas of soft law such as principles of corporate governance®.

The term “corporate governance” has become increasingly more prominent as a concept in recent
years. Its prominence has been reinforced, to a large extent, as a result of the scandals and spectacular
failures, which have occurred in several large public companies in almost every country all over the
world. However, corporate governance cannot easily be defined and, hence, it is even harder to

determine its precise meaning.

Some observers find the concept of corporate governance difficult to define. The differences among

the definitions of the concept of corporate governance can be slight or fundamental®.

Corporate governance has many definitions depending on the perspective; therefore, it may be hard
to find a certain definition for the term corporate governance. Moreover, some researchers referring
the lack of agreed definition to the multi-facet orientation “due to its multi-facet orientation, a single
unanimously agreed upon definition does not exist as yet”'%%. In the view of Parkinson, there is a
range of meanings for the term “corporate governance”, and it can be divided into two meanings for
the present purposes: Firstly, with regard to the “public interest” where the company itself is being
governed. This is attributed to the societal attempts to control the behaviour of the company, which
can be seen via the state's regulations including employment law, consumer law and environmental
law requirements. Secondly, the company-level governance that is described by Parkinson as the one

that is familiar to company lawyers*?,

% Roman Tomasi (ed.), Rutledge handbook of Corporate law, (Taylor and Francis, London 2017), p.284.

%Andenas M. and Wooldridge F., European Comparative Company Law, (Cambridge University Press, Cambridge
2009).

10 Dy Plessis Jean Jacques, McConvill James, Bagaric Mirko, Principles of Contemporary Corporate Governance
(United States of America: Cambridge University Press, 2005), at p.1-3.

101 5 Ahmad and R Omar, 'Basic Corporate Governance Models: A Systematic Review' (2016) 58 International Journal
of Law and Management 73.

102 3. E. Parkinson, 'Corporate governance and the regulation of business behaviour' in S MacLeod (ed), Global
Governance and the Quest for Justice, vol 2 (Global Governance and the Quest for Justice, Hart 2006) Page: 1.
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Claessens has divided the defintions on offer into two types as well. The first one “concerns itself
with a set of behavioural patterns” while the second one “concerns itself with the normative
framework™%, Alternatively, corporate governance definitions can be divided into a narrow view
and broad view in the opinion of Allen. The narrow view is typically used in the UK and the USA,
which takes the interests of shareholders as the priority by ensuring the operation of the firm for their
interests, with standard mechanisms such as the unitary board of directors and executive
compensation. The broad view, which is often stressed by Germany, Japan and France, goes beyond
the narrow view as it concerns corporate governance ensuring society’s resources are used
efficiently’®. Lowry and Reisberg, for example, think that corporate governance is about alignment;
ensuring the alignment between the interests of the managers and the shareholders. The alignment

concerns the mechanisms or the legal system of corporate governance®.

Parkinson has defined corporate governance as “the process of supervision and control (of
‘governing’) intended to ensure that the company’s management acts in accordance with the interests

of the shareholders”%.

The definition of corporate governance differs from country to country and from school to school*’,
as each corporate system or theory has its own definition. The corporate governance definitions vary
in terms of the accountability that the corporation should discharge, and to whom the accountability
should be discharged. Moreover, it can be distinguished from each other depending on which
corporate governance model has been adopted by a country’s regulator. An effective corporate
governance model should be based on universal values, willingness to change, dialogue of

stakeholders, cooperation with society and the state, accountability and transparency.

It thus follows that if the corporate governance systems have integrity, then the organization has a
higher chance of survival thereby sustaining economic growth. Furthermore, corporate governance is
a mechanism used to coordinate the relationships among shareholders. This definition suggests that
corporate governance is a mechanism for unifying the interests of the majority of stakeholders in an
entity. If this is the case, it also follows that corporate governance ensures its survival by aligning the

103 3 Claessens, 'Corporate Governance and Development' (2006) 21 The World Bank Research Observer 91.
104 £ Allen, 'Corporate Governance in Emerging Economies' (2005) 21 Oxford Review of Economic Policy 164.
105 J Lowry and A Reisberg, Pettet's Company Law: Company Law & Corporate Finance (4 edn pearson, 2012) P:141.

106 3, E. Parkinson, Corporate Power and Responsibility : Issues in the Theory of Company Law (Clarendon Press, 1993)
Page: 159.

107 Solomon Jill & Solomon Aris, Corporate Governance and Accountability, England, John Wiley & Sons Ltd, 2004,
pp: 12-15
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different interests in an organization.

A selection of some of the definitions, and the codes from which they are taken:

- Corporate governance is the system by which companies are directed and controlled.” Para 2.5,
Cadbury Report (UK)

- “Corporate governance describes the legal and factual regulatory framework for managing and

supervising a company.” Preamble, Berlin Initiative Code (Germany)

- “Corporate governance, in the sense of the set of rules according to which firms are managed and
controlled, is the result of norms, traditions and patterns of behaviour developed by each economic
and legal system.” Para 2. Preda Report (Italy)

- “Corporate governance is used to describe the system of rules and procedures employed in the
conduct and control of listed companies.” Introduction, Securities Market Recommendations

(Portugal)

- “Corporate governance ...involves a set of relationships between a company’s management, its
board, its shareholders and other stakeholders. Corporate governance also provides the structure
through which the objectives of the company are set, and the means of attaching those objectives and

monitoring performance are determined” based on OECD Principles.

A broadened OECD definition contains more detail, as it is defined broadly as follows: “refers to the
private and public institutions, including laws, regulations and accepted business practices, which
together govern the relationship, in a market economy, between corporate managers and
entrepreneurs (“corporate insiders”) on one hand, and those who invest resources in corporations, on

the other’1%,

The Cadbury Committee provides a definition that stressed the importance of the internal control
mechanism of company corporate governance, the Board of Directors. The Committee’s objectives
are to strengthen the unitary board system and to increase its effectiveness!®. According to the

Cadbury Committee:

108 C P. Oman, Corporate Governance and National Development (OECD Development Centre, 2001).

109 Cadbury, A., Report of Committee on the Financial Aspects of Corporate Governance (1992) Gee, London. para.2.5
p. 40.

61



Corporate governance is the system by which companies are directed and controlled. Boards
of directors are responsible for the governance of their companies The shareholders’ role in
governance is to appoint the directors and the auditors and to satis themselves that an
appropriate governance structure is in place. The responsibilities of the board include setting
the company’s strategic aims, providing the leadership to put them into effect, super sing the
management of the business and reporting to shareholders on their stewardship. The board’s
actions are subject to laws, regulations and the shareholders in general meeting.

Furthermore, some researchers take a narrow definition of corporate governance, the corporation is
only accountable to its shareholders as in the Cadbury definition and as is evident in the Anglo-
American corporate governance systems such as those in the US, the UK, Australia and Canada, to
slightly varying degrees. On the other hand, under a wider/broad definition, the corporation is
accountable to all its stakeholders, including its employees, creditors, the local communities, and the
environment in some countries*® and to encompass different interests and groups following the
approach taken for a long time by Germany and many countries in Continental Europe. This broader
definition has become, in recent years, a generally supported idea in many other countries across the
globe, including Britain, which was regarded as one of the strongest supporters of the narrow

definition.

In today’s business world we find many different definitions for the term corporate governance. The
two most named and used ones in literature describe the term in a very detailed, and brief way. The

first definition comes from the OECD and is defined in the following way:

“Corporate governance is the system by which business corporations are directed and controlled. The
corporate governance structure specifies the distribution of rights and responsibilities among different
participants in the corporation, such as, the boards, managers, shareholders, and other stakeholders,
and spells out the rules and procedures for making decisions on corporate affairs. By doing this, it
also provides the structure through which the company objectives are set, and the means of attaining

those objectives and monitoring performance™**?.

In 1999, the OECD Guidelines have fixed stated “corporate governance structure should recognise

the statutory rights of the interested parties (stakeholders) and encourage active cooperation between

110 Splomon Jill & Solomon Avris, Corporate Governance and Accountability, England, John Wiley & Sons Ltd, 2004,
pp: 12-15

111 Organisation for Economic Co-Operation and Development, OECD Principles of Corporate Governance, 2004, p.
11.
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corporations and stakeholders in creating wealth, jobs and the sustainability of financially sound
enterprises”. Stakeholders are any individuals, groups or organisations that have a significant impact
on decision made by a company or are influenced by these decisions. The principles of the OECD
are: “Corporate governance framework should proceed from the fact that the recognition of the
interests of stakeholders and their contribution to long-term success of the corporation meets its own

interests of the corporation”.

This definition includes many useful details that lead to an understanding of corporate governance.
The OECD definition of corporate governance provides for a set of relationships among the business
corporation elements (the board, the management, the shareholders and the stakeholders)!'?, in a way
that helps each element understand its own rights and obligations. Furthermore, the OECD definition
of corporate governance refers to the procedures that must be followed when management makes a
decision. Lastly, the OECD definition expressly provides for setting the objectives of the business
corporation and for monitoring its performance. This part of the OECD definition is derived from its

principles of corporate governance, which are disclosure and transparency.

The second definition is shorter and is briefly compared to the first one. “Corporate governance deals
with the ways in which suppliers of finance to corporations assure themselves of getting a return on

their investment”13,

Based on two definitions above, corporate governance can be seen as a set of processes, customs,
policies and laws which determine how a corporation is directed and controlled. Furthermore, the
corporate governance structure specifies the distribution of rights and responsibilities among different
participants in the corporation, such as the board, managers, shareholders and other stakeholders, and
spells out the rules and procedures for making decisions on corporate affairs. By doing this, it also
provides the structure through which the company objectives are set, and the means of attaining those

objectives and monitoring performance.

A company which is dedicated to good corporate governance has well - defined and protected rights
for their shareholders, a stable control environment, high transparency and disclosure as well as an

empowered board. The company’s and the shareholder’s interests are perfectly aligned.

112 OECD Principles of Corporate Governance 2004, at p.11.

113 ghleifer, A., Vishny, R., “A survey of corporate governance* (1997). 52 The Journal of Finance, 737-783.
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According to the IFC, there are several benefits of good corporate governance, which shows the
importance of corporate governance not only in the context of the Central Asian countries and
developing countries, as these benefits are crucial for the rest of the world as well.

First of all, good corporate governance gives more efficient operations to companies. Secondly,
another benefit is facilitating capital access. Thirdly, it will provide more protection against
mismanagement. Fourthly, good corporate governance will reduce the risk. Fifthly, it raises the level
of transparency and accountability. Sixthly, it will calm the concerns of the stakeholder as it gives
companies the tools to respond to their questions.

Moving to corporate governance’s benefits for development, there are three benefits from good
corporate governance practice as stated by the IFC. First of all by making the access to capital easier,
good corporate governance will improve the chances of new investment. Secondly, employment
opportunities could also be improved. Lastly, good corporate governance will boost economic
growth4,

As a result, the importance of corporate governance can be seen very clearly in its impact. First of
all, corporate governance is key to bringing stability to the markets. Secondly, to promotes the
institutions of the country. Thirdly, the mechanisms of corporate governance play a central role in
preventing the risks from occurring. Fourthly, it improves investments and reduces the cost of capital.
Fifthly, effective corporate governance could be a tool for weakening corruption. Sixthly, it promotes
lending and reforms the state’s own projects. The seventh point is promoting successful privatisation.
Eighth is enhancing the competitiveness for companies and economies. Ninth, good corporate
governance builds transparent relationships between the business community and the state. And,
finally, it helps to combat poverty'!®. Putting some of the corporate officials’ failings under the
microscope shows the importance of corporate governance. These actions include reckless board
practices, unjustified remuneration for executives and insufficient risk management. It is widely
accepted that, the lack of good corporate governance is blamed as an important contributor to the

global financial crisis'?®.

14 |FC official website, “Corporate governance overview”

115 A Shkolnikov and A. Wilson, “From sustainable companies to sustainable economies” in E. Hontz and A.
Shkolnikov (eds.), Corporate governance: the intersection of public and private reform (Centre for international private
enterprise, 2009) p. 15.

116 A Arora, “The corporate governance failings in financial institutions and directors’ legal liability” (2011) 32
Company lawyer 3.

64



Good governance is about both achieving desired results and achieving them in the right way'’. It

equals “sound development management”!!®, The United Nations published a list of characteristics

of good governance. They include!*®:

- Participation: providing all men and women with a voice in decision making;

- Transparency: built on the free flow information;

- Responsiveness: of institutions and processes to stakeholders;

- Consensus orientation: differing interests are mediated to reach a broad consensus on what is in
the general interest;

- Equity: all men and women have opportunities to become involved,;

- Effectiveness and efficiency: processes and institutions produce results that meet needs while
making the best use of resources;

- Accountability: of decision-makers to stakeholders;

- Strategic vision: leaders and the public have a broad and long-term perspective on good
governance and human development, along with a sense of what is needed for such development.

It is important to note from the onset that the concept of corporate governance has no set definition

of what it means.’?® Many commentators and scholars have attempted to provide a definition of

corporate governance et it is clear that one definition varies over the other'?!. In view of all the

varying definitions of corporate governance out there, and for the purpose of this research, it becomes

important to focus on a particular approach and adopt an operational definition with supporting major

principles. This will enable our discussion have focus and keep in mind what tools we are using to

achieve our aims. There is a fear with this realisation that one would be too narrow in their approach

and not be able to have a broad and holistic understanding of corporate governance.

Looking to the term in more detail, it has been said that “governance” as a concept comes from the

Latin words gubernare and gubernator, which refer, respectively, to steering a ship and to the captain

of the ship?2. Governance as comes from the old French word gouvernance means control and the

117 Institute on Governance, 2005. “Governance Basics: What is good governance?” Retrieved 10 August 2005.

118 Dyck. A. “Privatization and corporate governance: Principles, evidence and future challenges”. World Bank Research
Observer. 2001. 16. p. 59 - 84.

119 United Nations Development Programme. Governance for Sustainable Human Development. New York: United
Nations. 1997.

120 Jean Jacques du Plessis, James McConvill, Mirko Bagaric, Principles of Contemporary Corporate Governance (2005)
1.

121 Jean Jacques du Plessis, James McConvill, Mirko Bagaric, Principles of Contemporary Corporate Governance (2005)
1.

122 Farrar, J. Corporate governance in Australia and New Zealand. (Oxford University Press, Melbourne 2001) p. 3;
Solomon, J. and Solomon, A., Corporate Governance and Accountability (John Wiley & Sons., Chichester 2004) p. 1.
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state of being governed. Accordingly, governance can be referred to as the way in which something
is governed and the function of governing. For instance, the governance of the country refers to the
ways in which the powers and actions of the legislative assembly, the executives and judicial system
are shared and exercised.'?® It can be pointed out, therefore, that corporate governance, in general,
refers to the way in which companies are governed and to what purpose.'?* In that sense, corporate
governance should be concerned with practices and procedures for trying to ensure that a company
is run effectively and its objectives achieved.!®

Although the idea of corporate governance was known long before the 20™ century, its necessity was
first realised in 1930s, when people during the industrial revolution and after the Wall Street Crash
of 1929 started to notice the deviation between interests of ownership and control. When Berle and
Mean published their book “The Modern Corporation and Private Property” in 1932, the discussion
about the “divergence of interest between the ownership and the management”*?®, They stated that
the owners were distinguished primarily by the fact that they were in a position both to manage an
enterprise or delegate its management and to receive any profits or benefits which may accrue. The
managers on the other hand were distinguished primarily by the fact that they operated an enterprise,
presumably in the interest of the owners.*?” In the following decades after this publication, various
authors gave a lot of attention to this issue and tried to establish theories and explanations. Soon
corporate governance had become an important determinant of the distribution of economic power.128
Today, in the time of an international economic crisis, the issue gained tremendous importance again.

Bad corporate governance practices are blamed a lot for the failure of companies.

As far as a historical perspective is concerned, corporate governance could be described as a new
concept in the modern business world. Some researchers think that corporate governance as a term

has appeared during the mid 1970s. However, corporate governance is practically there since the

123 Coyle, B. ICSA Professional Development Corporate Governance. (ICSA Publishing, London 2003) p. 4.

124 Sternberg, E. Corporate Governance: Accountability in the Marketplace (Institute of Economic Affairs, London 2004)
p. 27.

125 Sternberg, E. Corporate Governance: Accountability in the Marketplace (Institute of Economic Affairs, London 2004)
p. 27.

126 ghleifer, A., Vishny, R., “A survey of corporate governance” (1997). 52 The Journal of Finance, 737-783.

127 Berle A. and Means G., The Modern Corporation and Private Property (Transaction Publishers, London 2002) 112-
113.

128 Morck, R. and Steier, L. “The Global History of Corporate Governance: An Introduction, NBER Working Paper No.
11062 (2005)
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beginning of the nineteenth century when the limited liability corporations has emerged*?°. Initial
empirical researches on corporate governance mechanisms were generally concerned with two
questions regarding a particular mechanism. First, whether a mechanism ensures that managers are
managing the firm activities to increase its performance measured affects the response made by firms
towards management turnover and replacement, investment policy, and reactions to outside offers for
control.**® Later, empirical researches went on to examine the legal and evolutionary differences
between various countries to understand different kind of investor protection regimes. Some scholars
who have conducted research into the historical origins of this concept suggest, however, that the
pioneering work of Berle and Means is of significance in the historical development of corporate
governance as a concept®L. In this context, it is said that their contribution has formed, to a large
extent, the literature on many issues which are associated with a joint stock company such as
corporate control, corporate ownership, corporate finance, the relationship between top management
and shareholders and other issues that coloured the thinking on, and discussion about, the joint stock
company during the last century. However, the term itself, i.e. corporate governance, was first used
as such, it is claimed in 1962 by Richard Fells in his book, The Government of Corporations*32,

During the last decade, policy makers, regulators and market participants around the world have
increasingly come to emphasise the need to develop good corporate governance practices. The reason
for this is an increasing amount of empirical evidence showing that good corporate governance
facilitates corporate access to capital market, improves investor’s confidence and contributes to
corporate competitiveness. From this perspective, considerable effort at the national and international

level has been invested to promote and assist efforts to improve corporate governance!®,

The importance of corporate governance is reflected in many important issues. Implementing the
principles of Corporate governance is essential, such as transparency, accountability and
responsibility to guarantee the supervision of companies by improving accountability and disclosure
and separating ownership from the management. These mechanisms will create a balance between

129 5 Ahmed and R Omar, Basic Corporate Governance Models: A systematic review (2016) 58 International journal of
law and management 73.

130 Denis, D.K. and McConnell, J.J. (2003) “International corporate governance®, Journal of Financial and Quantitative
Analysis, Vol.38, No. 1, pp.1-36.

181 | a Porta, R., Silanes, F. and Shleifer, A., “Corporate Ownership around the World* (1999) 54 Journal of Finance, p.
474,

132 Farrar, J., Corporate governance in Australia and New Zealand. Oxford University Press, Melbourne 2001 p. 4.

133 White paper on Corporate governance in Russia. Auvailable at:
https://www.oecd.org/corporate/ca/corporategovernanceprinciples/2789982.pdf accessed 18 November 2016.
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the companies and the stakeholders. Likewise, ensuring an effective framework will lead to
improving both the business environment and companies’ efficiency!34.

Additionally, provisions of corporate governance are not only significant for local corporations, but
are also essential for withdrawing foreign investment for local to ensure a powerful economy and the
quality of a country’s institutions of governance.’®® Consequently, there is much discussion about
what comprises effective corporate governance and its significance when attracting external
investment and ensuring the sustainable development of the country’s economy as a whole. In this
regard, Classens admits that good corporate governance has a strong association with the performance
of corporations as follows: Firstly, good corporate governance encourages external investment in
corporations; secondly, it diminishes the cost of capital; and thirdly, it prompts reform, thereby
achieving good operational performance. Finally, it would reduce the danger of contagion from

financial distress.13®

A more advanced definition by Shleifer and Vishny sought to be more specific in relation to the
provision of finance, considering the protection of outside investors against expropriation of their
financial resources by companies. According to them, corporate governance deals with the ways in
which suppliers of finance to corporations assure themselves of getting a return on their investment;
making sure that managers do not steal the capital they supply or invest it in bad projects; suppliers
of finance control managers. So corporate governance deals with the mechanisms that ensure

investors in corporations get a return on their investments.*3’

By the 1970s to 1990s, on an ideological level, development of theories like “industrial democracy”
and “stakeholder society” exerted a great impact on the definition of corporate governance.'*®
Additionally the theory of “firm-specified human capital” fundamentally reformed the theoretical
structure of corporate governance in an economic sense.’®® This movement forced corporate
governance to shift from the shareholder-oriented model to the stakeholder-oriented model. The
stakeholder model which requires corporate governance to promote the interests of stakeholders has

134 A, Khader, Corporate governance (st ed. Dar Alfikr Aljamiey, 2012) p. 2-3
135 Johannesson J., Palona I., Francisco J, Guillen S. and Fock M., “UK, Russia, Kazakhstan and Cyprus governance
compared* (2012) 12(2) Corporate Governance: The international journal of business in society, 226-242.
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Options” (2006), World Bank Policy Research Working Paper, No. 4052, p. 5.
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become a widely accepted international standard.**® Following this trend, corporate governance is
oriented by the “enlightened shareholder value” in the UK. Here, the director is not only responsible
to the shareholders, but also to the stakeholders and even to the community as a whole.

During 1980s to 1990s, a series of scandals triggered a widespread rethinking of the corporate
governance regime in the UK. These re-assessments of corporate governance were fruitful. A series
of reports concerning the regulation of corporate governance were published in this period, of which
the Cadbury Report is arguably most influential. The Cadbury Committee's Report defined corporate
governance as “the system by which companies are directed and controlled. Boards of directors are
responsible for the governance of their companies. The shareholders’ role in governance is to appoint
the directors and the auditors and to satisfy themselves that an appropriate governance structure is in
place”*!. This report was later designated the “Cadbury Report”, which became famous for setting
out requirements for corporate governance to be adhered by the UK listed corporations. Apparently,
this definition was accepted at the time, but much has changed since, and the nature of corporate
governance has taken on additional perspectives. Sir Adrian Cadbury’s definition was extended, and
he stated that: “corporate governance is concerned with holding the balance between economic and
social goals and between individual and communal goals. The governance framework is there to
encourage the efficient use of resources and equally to require accountability for the stewardship of
those resources. The aim is to align as nearly as possible the interests of individuals, corporations and

society”142,

More importantly for the international context, this definition has been adopted by the OECD in 1998.
In its report on corporate governance, the OECD added to the Cadbury's definition that “the corporate
governance structure specifies the distribution of rights and responsibilities among different
participants in the corporation, such as, the board, managers, shareholders and other stakeholders,
and spells out the rules and procedures for making decisions on corporate affairs. By doing this, it
also provides the structure through which the company objectives are set and the means of attaining

those objectives and monitoring performance”*,

140 OECD Principles of Corporate Governance (April 2004). Available at:
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The pioneers of corporate governance, the economic scientists Monks and Minow defined corporate
governance in their book as the relationship between various participants (chief executive officer,
management, shareholders, and employees), believed to be crucial in determining the direction and
performance of corporations'#4. This definition also focuses on the relationship between primary
corporate governance participants, like (1) the shareholders, (2) the management, and (3) the Board
of Directors. However, corporate governance has additional aspects that determine the performance
of the corporation, such as financial and social aspects, which have been omitted in this definition.

Gabrielle O’Donavan gave the following definition for corporate governance, he stated that:
Corporate governance is an ‘internal system encompassing policies, people and processes which
serves the need of shareholders and other stakeholders, by directing and controlling management

activities with good business savvy, objectivity, accountability and integrity.4°

He gave the above definition from looking at how the objectives of the stakeholders can be achieved
through internal and external activities, control for the corporation is provided through ensuring that

there is accountability for each activity within the corporation in the interest of shareholders.

Some researchers included legal, cultural and environmental factors in their definitions. For instance,
Blair believed that it is more convenient to approach corporate governance issues with an
understanding of a whole range of aspects which come from various subjects such as company law,
corporate finance, and organisational theory rather than treating each subject separately and described

corporate governance as:

covering the entire set of legal, cultural and institutional arrangements that determine what
publicly trading corporations can do, who controls them, how that control is exercised, and how
the risks and returns from the activities they undertake are to be allocated.!4®

This definition describes corporate governance in reference to publicly trading corporations.
However, it is known that corporate governance determines the legal, cultural and institutional
arrangements not only of the publicly trading corporations, but also of non-public corporations,

including closed corporations and state-owned corporations.

Another definition by scientists Kose and Lemma stated that corporate governance deals with

144 Monks R. and Minow N., Corporate Governance, Blackwell Publishing, Oxford, 2004, p. 20
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mechanisms by which the stakeholders of a corporation exercise control over corporate insiders and
management in such a way that their interests are protected'*’. Unquestionably, corporate governance
iIs @ mechanism, and this definition concerns the external mechanism of corporate governance.
However, we ought not to forget that there are additional internal mechanisms that imply that control

and management lie within the corporation.

Weimer and Pape argue that their definition allows them to approach of governance issues from

different theoretical angles, such as economical, sociological and psychological®*.

According to Ticker, corporate governance in terms of the role of governance is not concerned with
the business of running the company, but with providing overall directions to the enterprises. It
functions by overseeing and controlling the executive actions of management, also satisfying
legitimate expectations for accountability and regulation according to the interests beyond the
corporate boundaries; that is to say, all companies need governing as well as managing*. This
definition describes the term to some extent, by demonstrating the difference between corporate
governance and running a company business, which is predominantly expressed in relation to
corporate management, emphasising oversight and control over the company’s management while

also directing the enterprise.

Solomon and Solomon described corporate governance as a system of checks and balances, both
internally and externally, that are applied to companies to ensure that they discharge their
accountability to all their stakeholders and act in a socially responsible way in all areas of their
business!®C. The definition seems to cover all aspects, however it has to be taken into account the fact
that in nowadays business environment not all companies are accountable to their stakeholders and
not all act in a socially responsible way, especially those conducting their business activities in
developing and transitional countries. For the purposes of the present study, good corporate
governance describes a system that assures that all those necessary checks and balances are in place,
in an effort to achieve business development and protect sharcholders’ rights. Key aspects of such
system of checks and balances are considered to be first, the existence of well-functioning laws,

regulations, and business practices to govern and promote the corporate affairs, and second the proper
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implementation and compliance of such rules.

Another scholar, Rossouw, stated that the term “corporate governance” is a system that certifies that
the board of directors and management of corporations obtain a balance with the interests of their
stakeholders®®?.

Groot concurred that: “corporate governance is the regulation of the corporate form that by re-
thinking corporate law with the purpose of guaranteeing the enhancement of shareholder value in the
long term-addresses the roles of the corporation’s centralised administration (unitary or dual board
and the managers) and of the corporation’s shareholders, by specifically taking into account elements

like integrity, transparency, proper supervision and accountability”%,

The World Bank looked at corporate governance from the stakeholders’ interest side. According to
World Bank, Corporate governance can be defined as: “The blend of law, regulation and appropriate
voluntary sector practices which enable the corporation to attract financial and human capital,
perform efficiently and thereby perpetuate itself by generating long-term value for its shareholders

while respecting the interest of stakeholders and society as whole”**,

Broadly speaking, corporate governance can be seen as a dynamic flexible notion assuming
economic, social, legal and, even and more recently, political dimensions. Thus, there are many
different definitions of corporate governance and that there is no consensus about what it exactly
means. As they view it from various perspectives, academics, whether, for example, economists or
social scientists, have envisaged corporate governance as a process where problems resulting from
the separation of ownership and control can effectively be alleviated.’® From this perspective,

corporate governance would focus on:
a) the internal structure and rules of the board of directors;
b) the creation of independent audit committees;

c) the rules for disclosure of information to shareholders and creditors; and,
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d) the control of management®®®,

Corporate managers, investors, policy makers and lawyers tend to favour a narrower definition'®®.

They envisage corporate governance as the system of rules and institutions that determine the control
and direction of the corporation as well as define relations among the corporation’s primary
participants™®’. As is the case in the Cadbury definition, they focus exclusively on the internal

structure and operation of the corporate decision-making processes.

Thus, the American literature sees “corporate governance” as involving a narrow consideration of the
relationship between corporate capital providers and top managers as mediated by a board of
directors™®. Such a narrow view of the role played by corporate governance has recently been
questioned by academics, as it confines corporate governance to be the relationship between the firm
and its capital providers®™®. In this regard, it has become well understood that corporate governance
also implies how the various constituencies define the business, and how they serve, and are served
by the corporation®®®. This means that all relationships a company has should fall within the ambit of

a relevant definition of corporate governance.

In this respect, Freeman, among others, provides a broader definition of corporate governance that
recognises the relationships between the company and the community and goes beyond the notion
that profit maximisation is the only relevant objective of the enterprise!l. They argue that good
corporate governance consists of a system of structuring, operating and controlling a company so as
to fulfil the long - term strategic goals of the owners, i.e. shareholders, as well as to consider,
implicitly or explicitly, the interests of other relevant group of people who have some kind of

relationship with the company, be it employee, creditor, customer or, in large measure, the
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community as a whole®?

. In essence, corporate governance under this broader view is about
improving the company’s relationships with shareholders, as owners of the company and with
stakeholders who are affected somehow by decisions taken by the internal institutions of such

companies®,

Moreover, there has been a growing perception in the last decade that corporate governance should
also concern the ethics, values and morals of the firm and its directors. The issues of environment,
atmospheric pollution, the demands of consumer lobbyists, and so on, must form part of corporate

culture, corporate decision-making and yet they must be taken into account by firms in practice!®,

More importantly in our consideration of the notion of corporate governance from a legal perspective
is that there should be a distinction which has to be made between the concept of corporate
governance and its scope, on the one hand, and the traditional corporate law and its appropriate issues
on the other. This is because some researchers might be confused about these two different areas of
the literature and therefore prone to using the two terms interchangeably. Although these two terms
are discussed in the corporate context, they have been intended to refer to different meanings. From
a legal point of view, while corporate law should be concerned with “inter alia” (the regulation of the
management of the corporation or the relationships between shareholders and board of directors or
top management), corporate governance as a clear legal concept should be viewed as ““a special profile

of a whole set of legal tensions and relationships that find their focus point within the company”°.

'Corporate governance means different things to different people®®. It can be referred to as “a

system™1%7, “a set of provisions”'®8, “a set of methods™®°, “control of corporations and systems of
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accountability”?’®, or simply “the rules of the game”!’t. In addition, some think that corporate
governance is an “end” of organisational operation!’?, while others assert that it is a “means” rather

than an “end”!’.

According to Visentini, corporate governance should thus be concerned not only with the regulation
of the company but also with all other areas of law affecting corporate action as well as the exercise

of power within the institutions of the firm!’4,

Crucial to an understanding of the scope of the term “corporate governance” is the recognition that it
includes a range of various themes: economic prosperity; legal and social accountability, internal
constituencies as well as external regulatory bodies!’. Therefore, in order to understand corporate
governance in both its theoretical and practical senses, the importance has to be noted of the internal
mechanisms and patterns of communications within the firm, on the one hand, and the external factors

including markets that have fatal influence on the firm’s operations, on the other hand*7®.

Hence, corporate governance may be looked on as an umbrella term encompassing specific issues
arising from the interactive communications between senior management personnel, shareholders,
board of directors, other constituencies, and society at large. As it apparent, most of definitions are
formulated with the intent to balance the interests of all corporate participants, including external
stakeholders. Hence, it can agreed that corporate governance should create a system within a
corporation that facilitate the interests of all stakeholders, both internal and external. It deals with the
exercise of power over the directions of the enterprise, the supervision of executive actions, the
directors’ acceptance of a duty to be accountable to the corporate constituencies and to be subject to

the rules and laws that guide the corporate activities.

Within the framework of this research, as carried out in the field of law, we made an attempt to define
corporate governance from legal perspective. Thus, for the purpose of this research, the following

definition of corporate governance defines it as the process by which it is possible to ensure
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compliance with norms, restrictions and standards that regulate interrelations between a corporation
and its external environment, as well as among the principal corporate participants operating inside
the corporation (initially between shareholders and management) in order to protect their legitimate
rights and interests and to optimally resolve problems concerning separation of control (ownership)

from management.

For the purposes of the present study, a broader definition will be adopted as to what we mean by a
system of corporate governance. Such a system would consist of: “those formal and informal
institutions, laws, values, and rules that generate the menu of legal and organisational forms available
in a country and which in turn determine the distribution of power; how ownership is assigned,
managerial decisions are made and monitored, information is audited and released, and profits and

benefits allocated and distributed’”!’”.

The merits of such a definition stems from its inclusiveness. This makes it particularly suited to the
purposes of this study, which seeks to discuss a wide range of issues associated with the governing

of companies in a setting where informal factors are as important as formal ones.

In turn, when considering a suitable definition of corporate governance, the policymaker, a legislator,
or a practitioner must first give a consideration to the conditions of each country from many aspects,
including the country’s economy, its legal framework, and its society. In light of it is important to
note that the corporate governance code (2005) is a newly enacted code within the auspices of the
Kazakhstani corporate and capital market system. It was thought that this code was promulgated by
the Board of Directors of “Sovereign Wealth Fund Samruk-Kazyna JSC in line with other
international corporate and capital market standards. Notwithstanding, the Samruk-Kazyna JSC
Board of Directors was not concerned with the significance of the definition contained for corporate
governance. Consequently, the code was transplanted inside Kazakhstani corporate and capital
market system in accordance with widespread international corporate governance standards, but in
the absence of a comprehensive definition. It is to be recalled that corporate governance as a
terminology is a relatively recent phenomenon, accordingly numerous scholars are of the opinion that

many institutions and individuals who are not well familiar with the terminology itself.

As mentioned above, it may be difficult to find a definition that can describe all aspects of Corporate
governance, as the different perspectives cause variations among the definitions'’®. However,

generally speaking, all definitions agree on main themes: control and supervision of the company
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and/or of management as stated by Law. The reason for not finding an agreement upon one corporate
governance definition is because of its multi-facet orientation'’®. However, the OECD definition may
be the most accepted corporate governance definition.

3.2 The Importance of Corporate Governance: The International Context.
3.2.1 General Overview

Few topics are more central to the international and development agenda than that of corporate
governance. This can be seen in the media, especially the press, in the scandals that come to light and
in the heated debate that engages the business community. However, one can note from the outset
that the importance of corporate governance stems initially from the pivotal role played by the
company, particularly in public corporations where large numbers of people are affected, in any
society whether from a communitarian world or, conversely, an individualistic one. Companies are
created to serve contrasting, and in many cases conflicting, interests with the ultimate objective of

boosting people’s prosperity and satisfaction.

A series of events over the last two decades have placed corporate governance issues as a top concern
for both the international business community and the international financial institutions!®. These
events have occurred around the world and impacted on developed countries as well as developing
ones. The Asian financial crisis of the late 1990s, as a staggering example in this regard, has driven
the process worldwide much further. It has been said that there are several lessons that can be learnt
out of such crises. One of these lessons is associated with the suggestion that ineffective corporate
governance procedures can create huge potential liabilities for both individual firms and, more
importantly, for societies'®. In that sense, according to Klapper and Love, corporate governance

failures can potentially be as devastating as any other large economic shock*®?.

More specifically, the Asian crisis has revealed widespread deficiencies in monitoring mechanisms

as well as in the ability of regulators to supervise and control the financial institutions conducting
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their businesses in that region®. It has also shown that leaving firms to be monitored only by the
market might have been a fundamental flaw. Certainly, without the intervention of government as an
essential part of the society and whose pivotal role is to set up a sound framework for a market
economy by which all economic participants are governed through binding rules and structures,

anarchy will be the consequence!®,

Many organisations and national development agencies such as the OECD and the World Bank, have
realised the central importance of corporate governance and thus contributed to this area by either
launching or expanding programmes with the dawn of the 21st century. In this regard, the OECD
Principles, the first set of internationally acceptable standards of corporate governance, have become
a reference point used by both developed and developing countries for self-assessment, and for
issuing as well as developing codes of best practice in corporate governance. They represent one of
the most substantial efforts made to ensure that proper importance, recognition and appreciation are

given to corporate governance.

The OECD, as the international organisation that has extensively reviewed and examined corporate
governance issues, has raised awareness of the importance of corporate governance for public
companies and the economy at large!®®. In this context, the OECD Corporate Governance Principles

stress the importance for corporations to apply basic principles of good corporate governance.

The vital importance of corporate governance is more obvious in the context of large public
companies where the separation of ownership from management is much wider than in small private
companies or in companies known as closely-held corporations'. In the case of public companies,
there are also concerns about the raising of capital on the stock markets where the institutional
investors hold vast portfolios of shares and other types of investments®’. From the point of view of
investors, these investments should be put in a safe place so that, if there is any doubt about the
integrity or the intentions of the individuals in charge of the company, often the directors, the value

of the company’s shares may be affected and thus the company might face financial difficulties in
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raising any new capital if it sought to do so*®é

Furthermore, it has been noted that the ability of countries to attract foreign or inward investments is,
in many cases, affected by their systems of corporate governance and the degree to which corporate
directors are compelled to respect the legal rights of creditors, customers, employees and, more
importantly, minority shareholders®. It is well-known that there is a high degree of sensitivity in the
capital markets that those involved in making decisions relating to financial movements tend to look
vigilantly at a variety of factors such as financial policy, legal system, business culture, and so on, in
the targeted economy. In other words, it can be said with some confidence that the most crucial factors
influencing foreign enterprises, and decisions made by multinational companies in particular, to
invest in any country, or to list their equity in any stock market, are that it has a system where different

interests connected with a corporation are well balanced and firmly preserved.

In addition, and as mentioned above, many commentators have noted that the impetus for the
development of codes of best practice and strict regulatory regimes has come largely from scandals
and financial setbacks, where evidence of bad, or improper structures of, corporate governance has
emerged, and where company share prices and the stock markets generally have suffered as a

consequence!®.

Kazakhstan law provides for only two types of shares: common shares and preferred shares. Article
12.4 of the JSC Law (2003) provides that shares of each type shall provide equal rights to all holders
of such shares unless otherwise provided by the JSC Law. Currently the JSC Law does not provide
for different rights to holders of the shares of the same type. Article 13.4.1 provides that if the general
meeting of shareholders considers a decision which can affect the rights of the holders of preferred
shares, then the preferred shareholders can participate in such general meeting and the decision is
deemed adopted only if at least two thirds of the total number of the issued (placed) preferred shares
voted in favour of the decision. In addition, the basic rights of shareholders are provided for by Article
14 of the JSC Law and pursuant to this article they cannot be limited. Additional rights can be
established by the charter and the charter can be amended only by the general meeting of shareholders.

Moreover, three phenomenal developments, which took place in the last century and which are still
affecting economies worldwide, are of significance to understand the rapidly growing tendency

amongst corporate practitioners, lawyers, and policy makers to address corporate governance. The

188 R.W. McGee (ed.), Corporate Governance in Developing Economies, Springer Science + Business Media, LLC
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liberalisation of trade and investments policies, the significant scale of the privatisation of state-
owned corporations and, more importantly, the globalisation phenomenon are all regarded as
economic and political drivers which have led, inter alia, to the subject of corporate governance being
top on the agenda of many governments all over the world*®*. Those economic, political and, to some
extent, cultural drivers are thought to be responsible for the interminable debate among scholars as
well as policy makers regarding the effectiveness of the political and social reforming programmes
that have spread all over the world and which focus on the large corporations, since these are seen as
essential to any economy. Therefore, the focus here will be on the last-mentioned phenomenon as it
encompasses, and actually derives from, the other two. Besides which, it is more relevant to the
context of corporate governance as a concept that has gained prominence as a consequence of
globalisation.

Currently, in order to support corporate governance worldwide, it is necessary to develop principles
of corporate governance, which can provide the key to avoiding risk and guaranteeing the benefits of
all stakeholders’ groups (including shareholders, employees, lenders, customers, the environment and
local communities) against mismanagement.*®? Corporate governance provisions have described the
importance of the connection between shareholders’ and other stakeholders’ groups, the board of
directors and the top management of corporations. As a result, the corporation regime has produced
a variety of considerations for regulators, relating to its effectiveness for employees, the environment,

local communities and shareholders.®?

3.2.2 Corporate Governance in an Era of Globalisation

The globalisation phenomenon in particular has heightened the current importance of corporate
governance from many perspectives. This is because it has serious implications not only in the field

of economics but also in the political and socio-cultural arenas®®.

It is now understood that international economics has had to address a diversity of expected and
unexpected circumstances, one of which is the attendant pressure exerted by globalisation. It is

becoming increasingly difficult to ignore the effect of globalisation on individual economies and

11 Oman, C., 2001, “Corporate Governance and National Development”, in Corporate Governance in Developing
Countries and Emerging Economies: OECD Development Centre: at pp.19-20.
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financial markets, since globalisation has placed many developed and developing countries under
pressure, including Kazakhstan. The process of globalisation, especially the global integration of
financial markets, has allegedly generated pressure that has encouraged the national systems of
corporate governance to converge.'® As a result, the pressure to open up the market to transparency
in a company’s operations has necessitated good corporate governance practices.®® For this reason,
these countries have been trying to implement good corporate governance practices, because they
desire their markets to be efficient and viable. Developing countries, in particular, have struggled
with the propaganda generated by globalisation, which has influenced their restructuring plans, and
consequently such countries have had to alter their economies to make them more attractive prospects

for investment.1®’

Globalisation has turned the world into a “small village” where interaction between various groups
of people and organisations becomes much easier and where the successes or, conversely, failures,
of some participants in that interaction might have constructive, or harmful, effects on others.
Although consideration of this phenomenon goes beyond the parameters of the thesis, it is worth
mentioning some of the common aspects of globalisation that are pertinent to our current explanation.
Of particular interest is the impact of globalisation on developing countries where calls for structural
reforms of their systems of corporate governance are occurring in the wake of processes of
fundamental change across the world%, Kazakhstan, as a developing country, which has experienced
some fundamental changes in various areas of its development can be viewed as a conspicuous
example of how globalisation can lead some countries to improve their formal as well as informal

structures to address accelerating challenges®®®.

More importantly in terms of the impact that globalisation could have is related to economic factors.
The economic factors, which have been observed in the last decade or so as a consequence of this

phenomenon would contain:

195 Mary O’Sullivan, ‘Corporate Governance and Globalisation’, Annals of the American Academy of Political and
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a) Capital mobility, i.e., free movement of capital across the globe;
b) Global waves of liberalisation of markets;

c) Appearance of regional economic integrations and international organisations such as World Trade
Organisation; and

d) The growth and prominence of global and multinational corporations, and worldwide transport of

goods and services?®.

As to the technological factors, it can be seen by looking at the profound progress in transportation
networks with a tremendous acceleration and cost reduction in transportation, and the information
revolution as a result of the increasing use of the Internet. As for the latter, it has been said that
because of the advances in communication technology, detailed information about individual
companies and about their national governance structures is accessible via the Internet, whereby

public scrutiny of business can be more intense?®*,

In terms of the socio-cultural factors, globalisation is thought to be the cause of a massive increase in
cross border relations and of cultural interaction between miscellaneous cultures. We have all
witnessed, at least in the corporate arena, as will be considered later, how the social underpinnings
prevailing in Continental Europe, especially the consideration for stakeholder interests in Germany,
have been partially incorporated in the UK as a result of the EC Directives, especially in the area of

employees rights against their employers, i.e. companies?’?.

As far as the effect of globalisation on corporate governance systems is concerned, it has been noted
that this phenomenon has offered opportunities to national systems all over the world to open their
financial and commercial markets to cross-border movements of capital as well as workforce?®. This
opening up of markets to foreign movements and international competition would likely lead such
markets to adapt to the new strategies and corporate structures to which the new movers have been

200 palepu K., T. Khanna, and J. Kogan, 2002. “Globalisation and Similarities in Corporate Governance: A Cross-Country
Analysis”. Harvard NOM Working Paper No. 02-31; Strategy Unit Working Paper No. 02-041; Harvard Business School
Working Paper No. 02-041. available at: http://ssrn.com/abstract=323621 [1/09/2016]
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subject. This can be done through amending, where needed, the legal rules whereby the law becomes

seen as a facilitator for, rather than a hindrance to, these movements?%4,

More specific to the context of corporate governance and national corporate laws is the current debate
about the convergence of legal systems to a model that best fits or, more accurately, satisfies the
various needs of the global markets. In practice, expecting globalisation, as a powerful economic and
political driver, to lead to the establishment of a harmonised set of rules and regulations across
countries seems to be somewhat illusory. This might be true even though the latest efforts made by
the international and supranational organisations as well as the tendency of multinational companies
to list their equities in foreign stock markets have actually narrowed the gap between the differing
systems2%®. Having said that, it should be emphasised that if the political will of any given country
goes along with the idea that the integration of domestic corporate practices with the best standards
exercised by large corporations in the advanced world, this does not lead necessarily to the outcomes
expected by policy makers, when seeking to emulate others’ experiences.

3.3 Corporate Governance Mechanisms

This part considers the mechanisms of corporate governance by reviewing corporate governance
models and the Cadbury Report and the reports which followed it. The principles of corporate
governance (the role of shareholders, the role of boards of directors, disclosure and transparency, the
other stakeholders, and non-executive members of the board) provided by the OECD, will be
discussed in detail. In addition, an attempt is also made to incorporate some of the more recent

empirical studies published in the area, in both developed and developing countries.

The legal system ensures that other mechanisms are protected through legal recourse. La Porta et al
examined legal rules covering protection of corporate shareholders and creditors, the origin of these
rules, and quality of their enforcement in different countries. They found that common law countries
generally have the best and French civil law countries located in the middle. They also found that
concentration of ownership of shares in the latest public companies is negatively related to investor
protections, consistent with their hypothesis that small, diversified shareholders are unlikely to be
important in countries that fail to protect their rights. They further hypothesis that the legal system is
a fundamentally important corporate governance mechanism. In particular, they argue that the extent

204 Visentini, G.: 1998, “Compatibility and Competition between European and American Corporate Governance: Which
Model of Capitalism?” Brooklyn Journal of International Law. Volume 23: at p.845.
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to which a county’s laws protect investor rights and extent to which those laws are enforced and the
most basic determinants of the ways in which corporate finance and corporate governance evolve in
that country?®. La Porta et al presented a model of the effects of legal protection of minority
shareholders and cash-flow ownership by a controlling shareholder on the valuation of firms and
found evidence of higher valuation of firms in countries with better protection of minority

shareholders and in firms with higher cash-flow ownership by the controlling shareholder?’.

Today, in the world corporate governance systems are categorised into either the Anglo — American
or European continental approach. The models are classified based on the dominant pattern of
corporate ownership. The Anglo American model is associated with a system where the finance and
corporate governance of the company is controlled by managers on behalf of many shareholders who

are spread across who own the company?%

. This means that a large percentage of long term finance
is shareholder*s equity and not debt like in Germany and Japan?®. The Anglo American is also called
the market based system and it is commonly used in UK and USA. According to Dallas the major
corporate governance problem in these systems is characterised by challenges of dispersed ownership
and control, lack of board effectiveness and independence, weak internal control and risk
management, excessive compensation and short termism arising from the capital market scrutiny?:°.
Corporate governance under Anglo American models such as the Cadbury Report and the Sarbanes
Oxley Act view the primary objective of corporate governance as promoting accountability and
transparency so as to achieve enabling maximisation of wealth creation. Despite sharing similar
corporate governance models, compliance under SOX is compulsory whilst it is voluntary in many
other jurisdictions. This further demonstrates that, even though there can be similarities in corporate
governance patterns of countries, a country specific context approach is required in order to facilitate

the development of good corporate governance systems.

The insider system is the other category through which corporate governance characteristics can be
understood. The insider corporate governance system is one where the company*s finance is funded

by insiders and it is characterized by concentrated ownership unlike if it is financed by the outsider
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then it will have dispersed ownership. The insider corporate governance systems are also known as
continental European corporate governance systems. This model of corporate governance is
commonly used in European countries that have civil law origin like Sweden, Netherlands and
Switzerland. The European continental model is characterized by concentrated ownership, pyramidal
ownership, industrial group and bank holding and this plays an active role in controlling and
monitoring management. The concentrated systems are also characterized by bank based corporate
governance systems. He explicates that, banks are the main sources that provides long term finances
and as a result, banks take the responsibility of representing the interest of the other entire
stakeholders on the supervisory board. Keasey highlights that, for example in Japan the wealth
creation is dominated by large groups of companies that are interrelated (keiretsu). Under this
corporate governance model, there is an interdependent supplier and subcontracting relationship that
exists hence monitoring and controlling of management take place within each group®!. This
demonstrates that corporate governance systems, procedures, structures and practices are different
because of country specific differences. This suggests that the effectiveness of corporate governance
is dependent on the extent to which it has been tailor-made to address the needs of each specific

context.

There is also another corporate governance system that is popular in emerging countries. Most
countries in the East Asian block fall under the category of insiders dominated model. The
shareholder members under the insiders‘ model might be family members, blocks shareholder
ownership and banks. It means that under this model the agency problem is not prominent because
management and the owners are the same people. Corporate governance challenges in this model are
likely to arise from the lack of separation of ownership from control. Corporate governance problems
such as: excessive power, abuse of power, lack of transparency, misuse of funds, unequal ownership
and unequal treatment of minority shareholder are likely to be common under this system. East Asian
region is an example of a region that is dominated by the insider model and it is characterized by a
weak corporate governance systems and weak legal systems that overlook protection of minority
shareholder. East Asian region is prone to excessive abuse of company funds because of weak
corporate governance and the absence of protection of minority shareholders. Claessens et al further
points out that excessive abuse of power and disregard for minority shareholders largely contributed
to the Asian crisis in 19972!2, It is evident that corporate governance is required not only in the

corporate form of ownership but also in family or block of shareholder owned companies in order to
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prevent abuse of resources and mismanagement of finances and resources. It can be argued that
corporate governance is inevitably required in any company regardless of its ownership. This is
because mismanagement of resources exists in both concentrated and dispersed ownership

companies.

Bruno and Claessens investigated the impact on company performance by company-level corporate
governance practices and country-level legal investor protection. They found that in any legal regime
there are a few specific governance practices that improve performance. They suggested a threshold
level of country development above which stringent regulation hurts the performance of well
governed companies or has a neutral effect for poorly governed companies.?*®

Thus, it is important to understand the choice of mechanisms and identify the conditions that influence
this choice. For example, Henderson and Fredrick son found that Chief Executive Officer (CEO)
compensation varied with information processing demands placed on the CEO?!4, They examined the
impact of investigated opportunities on corporate governance. McConnell and Servaes investigated
the impact of growth potential on company ownership characteristics?'®. McGuire found company

growth potential influenced a wide range of corporate governance mechanisms?L®,

An important challenge that organisers and planners of the business sector face is community
confidence in joint-stock companies and activating their performance. After Enron’s bankruptcy and
the WorldCorn scandal, some economic obtaining disparaged the accounting and auditing profession.
It is known that the directors of these companies, the boards of directors, and their international audit
companies were involved in their financial scandals, and there may have been acts of political
collusion. As a result, many investors have lost confidence in joint-stock companies, and they have
questioned the sufficiency of accounting standards, the efficiency of internal control systems, the
independence of auditors, and so on. Since then it is important to ensure perfect standards to obtain
best practice in the management and supervision of joint-stock companies, known as corporate

governance.
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Cuervo pointed out that to solve this problem two mechanisms can be used. These mechanisms can
be viewed from two perspectives, mechanisms which are either: internal or external to the firm.
Internal is found among others in the boards of directors or managerial compensation. External,
however, are the market for corporate control, managers, and products and services?!’. Furthermore,
these mechanisms are strictly related to the corporate governances systems. According to Lane et al.
as corporate governance is embedded in the cultural, legal, and financial framework of various

countries, these frameworks have given rise to these two models?8,

From reviewing the literature on corporate governance, there are two main models in terms of the
board: the two tier board or “insider-dominated system” and the unitary board model or “outsider-
dominated system™. Both of these have evolved in different regulatory, institutional and political
environments. The two tier board or “insider-dominated system” is based upon the separation
between managerial decision-makers and monitoring, which helps avoid direct conflicts of interest
between managers?'®. Solomon and Solomon stated: “An insider-dominated system of corporate
governance is one in which a country’s publicly listed companies are owned and controlled by a small
number of major shareholders. These may be members of the companies’ founding families or a small
group of shareholders, such as lending banks, other companies (through cross shareholdings and
pyramidal ownership structure) or the government??%”. In other words, it separates the supervisory
function and the management functions into different bodies. A “supervisory board” is composed of
non-executive board members, whereas a “management board” is composed of executive board
members. This model largely practiced in European countries and in Japan, where banks play an

important role. That is why this model can be called the German-Japanese model??*.

The other one is the unitary board model or “outsider-dominated system”, which is based upon its
built-in concentration of power and conflict of interest??2. Solomon and Solomon comment on it as

follows: The term “outsider” refers to systems of finance and corporate governance where most large
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firms are controlled by their managers but owned by outside shareholders, such as financial
institutions or individual shareholders. This situation results in the notorious separation, or divorce
of ownership and control?®, In other words, it brings together executive and non-executive board
members. In this model, markets play a major role. A company and its managers must act in the best
interest of shareholders. Moreover, the role of the government is to create a strong competitive
environment in which companies operate. This model can be called the Anglo-American model, due
to the influence of the UK and the USA stock markets on others around the world.

Many researchers have examined both models to discover the most appropriate model for individual
countries. Although each model has its “pros” and “cons”, it has been suggested that the German-
Japanese model may be a more appropriate model for implementing in emerging economies since it
provides greater insight for practitioners. They summarised the dominant characteristics associated

with traditional insider and outsider corporate governance systems as follows:

- in insider systems, firms are owned predominantly by insider shareholders who also wield
control over management. In outsider systems, large firms are controlled by managers but

owned predominantly by outside shareholders.

- insider systems are characterised by little separation of ownership and control such that
agency problems are rare. Outsider systems are characterised by separation of ownership and

control, which engenders significant agency problems.

- in insider systems, hostile takeover activity is rare. In outsider systems, frequent hostile

takeovers act as a disciplining mechanism on company management.

- in insider systems, concentration of ownership is in a small group of shareholders
(founding family members, other companies through pyramidal structures state ownership). On

the other hand, in outsider systems, ownership is dispersed.

- in insider systems there is excessive control by a small group of insider shareholders,

whereas moderate control by a large range of shareholders is exercised in outsider systems.

- ininsider systems, wealth transfers from minority shareholders to majority
shareholders, whereas there is no transfer of wealth from minority shareholders to majority

shareholders in outsider systems.

- in insider systems there is weak investor protection in company law whereas in outsider

223 Solomon, J., Solomon, A. and Park, C. Y. (2002). “A Conceptual Framework for Corporate Governance Reform®,
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systems strong investor protection exists in company law.

- in insider systems there is potential for abuse of power by majority shareholders whereas

in outsider systems the potential for shareholder democracy exists.

- in insider systems, the majority of shareholders tend to have more “voice” in investee
companies whereas in outsider systems, shareholding is characterised more by “exit” than by

“voice”.

3.4 Summary

In conclusion, this chapter has debated the definitions of corporate governance, its importance and
mechanisms. The purpose of this chapter has been to provide an introductory chapter offering a
review of corporate governance literature and to explore the most appropriate definition of corporate
governance for this thesis. Research shows that corporate governance definitions are varied, since
each definition represents a difference school or point of view. Furthermore, the corporate governance
definition may vary from country to country, depends on the legal and economic systems of such

countries and regions too.

Since the Corporate Governance Code (2005) does not yet have an agreed definition of corporate
governance, it is recommended that the Samruk-Kazyna JSC should add a definition from other
successful worldwide corporate governance ideologies, for example the OECD principles of
corporate governance. We believe that this definition is detailed and clear enough, and therefore that
definition has been chosen as the subject definition for this thesis. The OECD’s definition of corporate
governance accompanied by many provisions (individual OECD corporate governance principles)

that help to understand and apply corporate governance appropriately.

Undoubtedly, the OECD corporate governance principles are not a magical recipe for governments
or firms to solve all the problems faced in the business environment, as there are many issues
surrounding this matter, especially in emerging economies and developing countries like Kazakhstan.
Thus, requiring companies to adopt the OECD corporate governance principles “will not necessarily
lead to better corporate governance”?%4,

In addition, the corporate governance is about promoting corporate fairness, transparency and
accountability. In the similar context, it can be argued that the corporate governance structure

specifies the distribution of rights and responsibilities of the board, managers, shareholders and other

224 Chen, V., Li J. and Shapiro D., Are OECD-prescribed “good corporate governance practices” really good in an
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stakeholders, and spells out the rules and procedures for making decisions on corporate affairs. This
definition suggests that the corporate governance is the acts or tasks of the leaders to distribute the
tasks, duties and responsibilities to all stakeholders of the company and effectively manage corporate
harmony. In the similar vein, it has been claimed that the aim of corporate governance system is to
“align as nearly as possible the interests of individuals, corporations and society”. Hence, the effective
governance system effective aligns the interests of all stakeholders of the company as well as the
society concerned.

As research shows, there is no universally accepted definition of corporate governance in the world.
Generally speaking, corporate governance can be defined as a system distributing the managing and
supervising powers to different corporate organs and it covers the system regulating relationships
among all parties with interests in a business organisation, usually spelling out shareholders as a
particularly important group. Moreover, this indicates that corporate governance is deemed to be an

institution which regulates internal corporate arrangements and power distributions.

The importance of good corporate governance practices and rules shows a steady increase during the
last years due to business scandals, which occurred all over the world. Managers and boards of
companies have to be aware of the fact that such governance guidelines are inevitable for a stable and
efficient growth and performance of a firm. It is not only the company itself which benefits from the
implementation of sound governance codes, also possible investors and the public sector are
interested in their development, as well as other stakeholders of the firm like banks, suppliers and

employees.

Sound corporate governance is a critical element in helping these emerging markets meet their full
economic potential. Good corporate governance, defined as the structures and processes by which
companies and banks are directed and controlled, helps firms operate more efficiently, improves
access to capital, mitigates risk, and safeguards against mismanagement. Good governance also
facilitates appropriate consideration of other critical issues for enterprises, including environmental
and social responsibility. It is the foundation for long-term business growth and sustainability, adding

value for investors and contributing lasting dividends for economies.
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Chapter 4: Current practice and improvement of the Kazakhstani

Corporate Governance Framework

4.1 Introduction

4.2 Current status and prospects of corporate governance in Kazakhstan

4.3 Evolution of the Kazakhstani Corporate Governance Framework

4.4 Corporate Governance in Kazakhstani Organisations (Kazakhstan Corporate Governance Model)
4.5 Recent developments in the investment climate

4.6 Institutional Corporate Governance Framework

4.7 The Corporate governance of State-Owned Enterprises

4.8 Privatisation of state-owned enterprises in Kazakhstan

4.9 Kazakhstani Corporate governance code

4.10 Conclusion

4.1 Introduction

The preceding chapter described the corporate governance as a set of processes that provide
management and control over the activities of the company and including relations between the sole
shareholder, board of directors, the board, other bodies of the company and stakeholders in the interest
of the sole shareholder. The Company considers corporate governance as a means to improve the
efficiency of the company, strengthening its reputation and reduce the cost of its capital. The company
is considering a proper system of corporate governance as an important contribution to the rule of
law in the Republic of Kazakhstan and the factor that determines its place in the modern economy
and society as a whole. Corporate governance of the company is built on the principles of fairness,
honesty, responsibility, transparency, professionalism and competence. Effective corporate
governance structure presupposes respect for the rights and interests of all interested parties in the
company and contributes to the success of the company, including the growth of its value,

maintaining financial stability and profitability.
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4.2 Current status and prospects of corporate governance in Kazakhstan

The globalisation of economies, and thereby financial and investment markets in the 1990s, has led
to the increasing convergence of originally separate initiatives in corporate governance. The fact is
that good corporate governance practices are now becoming a necessity for every country and
business enterprise, and are no longer restricted to the activities of publicly-listed corporations in

advanced industrial economies.

As regulatory barriers between national economies are removed and global competition for capital
increases, investment capital will follow the path to those countries and corporations that have
adopted efficient governance standards. There is a need to focus on policies and structures occurring
on implementation of the structural adjustments. In the Commonwealth there is a necessity for micro-
economic policy instruments which will support the macro-economic policies arising from the
transition. Corporate governance can be considered a powerful micro-policy instrument and an

effective lever for change at the business enterprise and sectorial levels.

Several programs worldwide have initiated the appointment of national task forces in the countries
concerned with drafting national codes of corporate governance and defining strategies for
implementation. They have to look at their legal and regulatory systems, business enterprise structure,
inherent cultural characteristics and heritage before defining any specific approaches to address issues
of corporate governance. Kazakhstan, being a part of global economy and being prospective for
investments, needs to develop and establish common rules and procedures for corporate governance.
The basis for a positive movement towards better practices must be based on the creation of the
Kazakhstan Concept on corporate governance with the main principles of transparency,

accountability and responsibility.

Domestic business only recently discovered the benefits of corporate governance, but in the world,
this practice has been around for centuries. All this time, the basic principles of corporate governance

remained unchanged: the transparency of all processes and collegiality in decision-making.

Quite often, corporate governance refers to the general management, strategic management of the
organisation and others. However, it is important to separate the concept of corporate management
and corporate governance. Under the first term refers to the activities of professionals in the course
of business operations. In other words, management is focused on the mechanisms of doing business.
The second concept is much broader: it means the interaction of many individuals and organisations
that are related to various aspects of the functioning of the company. Corporate governance is at a

higher level leadership of the company, rather than management.
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Corporate governance, especially as management of corporate law. At the same time, if corporate
rights is taken as the most common object of corporate governance, it can be characterised as follows:
corporate governance is the process of adjusting its corporate owner of the rights in order to profit,

corporate governance now, reimbursement by obtaining a share of assets upon liquidation.

At the first stage it is necessary to gather all the information about the components of the Corporate
Governance system and then make the rules of the game equal for owners, financial and investment
markets, government bodies, and other interested parties. A fruitful step in the creation of this system
should the analysis of the principles laid by the OECD, taking into account experience of developed

countries, and the expertise of different models on corporate governance worldwide.

The set of objectives for the current situation in Kazakhstan is clear. It needs to: Increase awareness
of the necessity for institutionalised corporate governance policies and practices amongst all
interested parties; Identify the best applicable corporate governance practices; Increase corporate
transparency and accountability in the region; Develop and disseminate initiatives on corporate
governance which could be immediately applied; Establish equal rights and responsibilities and

acceptable framework for foreign and local investors.

To achieve these objectives we should start with the collection and processing of the information
available about major players. This chapter is an effort to scan the corporate governance environment
in Kazakhstan in order to establish further steps in the implementation and development of such an

important instrument in the market.

Law “On Amendments and Additions to Certain Legislative Acts of the Republic of Kazakhstan on
securities market and joint-stock companies” dated July 8, 2005 at the legislative level introduced the

concept of “corporate governance code”??.

Most experts and researchers consider corporate governance in two ways: in the narrow sense —
corporate governance — a system of rules and incentives that encourage executives to act in the
interests of shareholders; in the broader sense, corporate governance — a system of organisational,
economic, legal and administrative relations between the subjects of economic relations, the interest

of which is associated with the company.

225 Avdasheva, S. Public corporations: is it possible to assess the corporate governance Txt. / S. Avdasheva, Yu Sgshachev
/I Problems of Economics. 2009. — No 6. — S.99-105.
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In particular, the case when some scientists in the corporate governance system include the traditional
functions of regular management (planning, organisation, motivation and control), organisational

change management, and regulate the relationship between business owners and top managers.

Tracing the evolution of the concept of corporate governance in the industry in Kazakhstan and
abroad, we can conclude that the classical understanding of corporate governance as a process of
interactions between shareholders and managers became narrow and exhausted itself. The main goal
of the modern paradigm of corporate governance transition to a model of stakeholder review of the
boundaries of the corporation as a coalition of interest groups, each of which seeks to increase the

well-being and implement specific economic interests.

One of the main goals are to protect corporate governance and balance the interests of all key
stakeholders. First of all this is done through the introduction of mandatory requirements for the
management of the organisation through the model regulations. One example of such requirements

is that the internal audit function is subordinate only to the board, not the executive body??®.

In Kazakhstan, the company trying to solve business problems through administrative measures, that
is, an order prohibits businesses to raise prices??’. These Soviet action leads to a deficiency of goods
and services, lack of motivation and opportunities to invest in the assets and business development,
which in turn results in deterioration of the equipment and permanent subsidies. In the West, socially
important spheres of trying to make competitive and at the same time begin to regulate not the price,
and management in the enterprise, in order to accommodate and protect the interests of all major
stakeholders. What is required in this case: the legal regulation of not prices, and corporate

governance??®,

Upon recognition of the state registration of securities issue as invalid by the court, JSC is now given
the opportunity for a certain period to register a new issue of shares or to take a decision on its
reorganisation or liquidation. In general, the changes have affected the Civil Code (General Part), the

Criminal Code, the Code of Administrative Offences, the laws “On Licensing”, “On Banks and

226 The Law of the Republic of Kazakhstan “On Joint Stock Companies” dated 13 May, 2003 No415. Article 61. Available
at: http://adilet.zan.kz/eng/docs/Z030000415  Accessed on 1/11/2018.

227 Article 15 of the Regulation on the Agency for Regulation of Natural Monopolies, approved by Government
Resolution of 12 December 2007. Available at
https://www.wto.org/english/thewto_e/acc_e/kaz_e/WTACCKAZ18 LEG_3.pdf Accessed on 1/03/2018

228 Karapetyan, D. Corporate Governance: basic concepts and results of research practices / Karapetyan, D., M. Grachev
/I Management of the company. — 2004. — No 1- p.245Information about the authors Proceedings of the International
Conference on Corporate Governance “Corporate governance and the investment climate in Kazakhstan”, 20-21 October
2005, Almaty, Kazakhstan.
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Banking Activity”, “On pensions”, “On Limited and Additional Liability”, “Insurance activity”, “On

Joint Stock Companies” and “On the Securities Market”.

In Kazakhstan, access to international capital markets have major listed companies and their
subsidiaries. Therefore, the joint-stock companies that have adopted corporate governance standards
in Kazakhstan are scarce. Now a significant part of local companies finances its investment program
through syndicated loans and equity, which is due to the reluctance of companies to disclose the
ownership structure. Importance of corporate governance in financial institutions that provide
services to the general public, primarily due to the challenges banks provide better management and
transparency, the stability of their activity, introduction of risk management systems, to protect the

rights and interests of investors?%°,

In Kazakhstan conditions contradiction in corporate relations traditionally most acute. As a result of
the mass privatisation in the Republic of Kazakhstan has developed a peculiar structure of the capital
stock companies, based on the distribution of small blocks of shares among a large circle of small
shareholders, as well as on the presence of relationship between major shareholders and the
management of such companies. Therefore, quite often there is a paradoxical situation where major
shareholders issuers are interested not so much in improving the profitability of the company, as in
the preservation of their unique relationship with the companies (e.g., monitoring of financial flows
and export-import operations).

In this regard, the basic principle of state policy on corporate securities market should be to improve
the regulatory role of the state, which should provide:

« protect investors from the risks of the stock market;

» Create conditions to attract capital into the country;

« Establishment of stable rules, which will operate the market;

 Enforcement of these rules by all participants in the securities market.

With the globalisation of modern economy one of the most pressing problems of large industrial
business was the problem of corporate governance. The term “corporate governance” is used in a
variety of interpretations. As it has been discussed different approaches to the nature of the lack of a
comprehensive definition. Accordingly, the most appropriate corporate governance can be considered
systemically, meaning by this term primarily a system of interaction of corporate governance, cost
management company and its sustainable development, a set of principles for constructing an optimal

structure interaction with all key stakeholders in accordance with the mission to provide the most

229 Report of the Chairman of the FSA RK Zhamishev BB “The state of corporate governance in Kazakhstan”, p. 1.

95



favourable redistribution of concentrated the corporation resources and reduce risks to the company’s

owners.

Kazakhstan’s experience and world practice shows that the maximum economic efficiency,
sustainable economic growth and improving the welfare of the nation, freedom is achieved when
private capital only where market competition ensures the implementation of the interests of owners
and the interests of society. In this case, it is the system of corporate governance in a constantly
changing environment and the globalisation of the world economy makes it possible to ensure the
development of strategic decision-making and control of the changes taking place, contributes to the

development of corporate strategies based on sustainable competitive advantages.

4.3 Evolution of the Kazakhstani Corporate Governance Framework

Corporate governance - is to build a system of relations between the management, shareholders and
board of directors. The interaction of these groups gives rise to conflicts in the area of corporate
governance, which leads to an imbalance of the rights and interests. The basic idea of the Corporate
Governance Code - to ensure the ethical behaviour of all business. The Code is a supporting document
for all joint-stock companies, the purpose of its use is to protect the interests of shareholders. Law
“On Amendments and Additions to Certain Legislative Acts of the Republic of Kazakhstan on
securities market and joint-stock companies” dated July 8, 2005 at the legislative level introduced the

concept of “corporate governance code”.

The current Kazakh Corporate Governance Code (the “Code”) was developed in February 2005 by a
working group led by the Financial Institutions Association in Kazakhstan, the Kazakhstan Stock
Exchange and the Kazakh Supervisory Authority and was revised in 2007. The Code is voluntary and
applies to Kazakhstan listed companies, which are recommended to incorporate the provisions of the
Code in their own codes and by laws. While the majority of companies formally incorporate the Code
in their corporate documents, in practice the implementation of the Code’s principles remains

weak?230,

It appears that corporate governance framework in Kazakhstan does not provide clear guidance to the
corporate bodies on how to manage companies effectively. The 2007 European Bank for

Reconstruction and Development (EBRD), Corporate governance Sector Assessment found several

230 Corporate governance in Transition Economies: Kazakhstan Country Report. Prepared by G.P. Cigna, Y. Kobel and
A. Sigheartau. With the assistance of N. Advisors. European Bank for Reconstruction and Development. December, 2017.
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deficiencies in Kazakhstan’s corporate governance framework, in particular disclosure and
transparency. The corporate governance practices were found to lack in particular in speed of

disclosure and institutional environment.

The need to develop corporate governance has reached the Republic of Kazakhstan. The corporate
governance concept is relatively new to Kazakhstani law. The degree of understanding by economic
participants of legal and regulatory requirements on corporate governance has not been fully tested.
There are no specific regulations on cooperation between regulators/authorities either. A developed
system of cooperation is rather based on a clear division of authority. Kazakhstani law establishes

only four relevant regulators:

1) the regulator for the financial market and financial organisations which regulates the banks and

securities market;
2) the regulator for currency transactions;
3) the competition authority; and

4) the natural monopolies authority. Furthermore, pursuant to amendments adopted recently,
financial services have been excluded from the competence of the competition authority. Thus,
there would be only an insignificant requirement, if any, for cooperation between the financial
market regulator, the competition authority and the currency control or natural monopoly
authorities, since all regulatory functions in respect of the financial market entities are consolidated

in one regulator.

Chairman of the Financial Service Authority (FSA) Zhamishev B.B. said: “Despite the improvement
in the investment climate, local companies do not have enough of the corporate culture. To create
such a system it is necessary to solve a number of issues, from theoretical standards of corporate
governance to move their practical application. The quality of corporate governance has become an
important investment criterion. Investments come in “clear” of the company, the rate of return is

stable and predictable, and the company's activities are transparent”23L,

Association of Financiers of Kazakhstan plays an important role in the development of corporate
governance in the Republic of Kazakhstan. It was designed by the Corporate Governance Code based
on international experience and the principles of the OECD, which was adopted by the Board of

issuers (21 February, 2005). Code is the basic document intended for businesses and companies in

231 Financial Conduct Authority website. Available at: https://www.fca.org.uk accessed 12 Jan 2018.
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the financial and real sectors, the example of which local companies can create their own corporate

governance codes.

Practical application of corporate governance is considered by the Agency as one of the main
objectives in creating an enabling environment for economic growth and development of the stock
market. Norms of the Code provide for the formation of an environment in which to be executed

responsibility for the decisions, both on the part of investors, and by the issuers.

In Kazakhstan, there are over two thousands joint-stock companies. Most of them - a relatively small
companies that are not and do not plan to be public. Not all joint-stock companies shares are placed
openly. For many corporations such organisational - legal form is required by law to carry out their
activities (brokerage, registrar, insurance companies, etc.). However, in respect of the joint stock
companies operate the same rules as for large companies. Independent directors can not be found for
all joint-stock companies. Since it is primarily individuals who do not represent the interests of
particular groups of shareholders, are not affected by any participants of corporate relations, is it
outside directors meeting certain criteria of independence. Their main task is to protect the rights of
all shareholders, as well as an objective assessment of society and decision-making, contributing to

its further development?2,

Joint stock companies are organised under a one-tier system. Although the CEO is the only executive
director allowed to be a board member, he/she is not permitted to chair both the board and committees.
The law seems to be excessively prescriptive in requiring all joint stock companies (of any size and
business activity, listed or not) to have independent directors and committees (however they are not
necessarily board committees, as they might include outsiders). The law does not refer to key
functions that should be performed by the board, such as oversight of the management, budget
approval and risk management. The fact that the general shareholders’ meeting can overturn any

board decisions is a major shortcoming. Gender diversity on boards is very limited.

Companies do not seem to be required by law to disclose non-financial information in their annual
report. Financial information is in line with International Financial Reporting Standards (IFRS), and

almost all largest listed companies seem to publish their financial statements in line with IFRS?%,

22y A. Abaes. K Bompocy 0 COBPEMEHHOM COCTOSHUM KOPIIOPATMBHOTO yripasienus. Jloknansl Ha. Akagemun Hayk

PK, 2013-N2. ¢.116-121. (In Russian) [U.A. Abaiev. To the question of the current state of corporate governance. Reports
of National Academy of Sciences of Kazakhstan, 2003-N2. p.116-121.

233 Corporate governance in Transition Economies: Kazakhstan Country Report. Prepared by G.P. Cigna, Y. Kobel and
A. Sigheartau. With the assistance of N. Advisors. European Bank for Reconstruction and Development. December, 2017.
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The internal control framework seems to be developing. Companies are recommended to create an
internal audit function, while for banks this is a legal requirement. Companies are also required to
have external audit and an internal audit committee headed by an independent director. However,
there are still issues to be tackled. Internal audit practices need improvements, and it is not clear if
internal audit — where it exists — is independent and reporting to the board or internal audit committee.
It is doubtful as to whether it is necessary to require all companies to have an internal audit committee,
but if the law requires so, the implementation of this requirement should be monitored as it is key to

ensure a proper internal control framework.

Basic shareholder rights seem to be adequately regulated by law and major corporate changes require

qualified majority at the general sharcholders’ meeting.

The institutional framework supporting good corporate governance needs improvement. It seems that
much effort is made when it comes to legislation, but more attention should be paid to monitoring.
The Corporate Governance Code, approved in 2005 and reviewed in 2007, lacks proper
implementation mechanism and seems to be outdated. Listed companies are required to adopt and
disclose their own codes, which shall be shaped upon the stock exchange’s model; however, only half
of the largest listed companies disclose complying with such obligation. Inconsistencies between
different laws and regulations are reported. Indicators by international organisations clearly point out

how corruption is a perceived concern.

The rule of “not less than one third of the members of the board of directors must be independent
directors” inefficient, and this rule is broken. This rule should be applied only in respect of public
companies, in which the presence of independent directors is imperative. In addition, the definition
of “independent director must include the wording “is not representative of the State or public
servants* because this is consistent with international practice and contributes to greater

independence of the institution.?**

It is essential that the independent directors have participated in all meetings of the Board of Directors.
To do this, at the legislative level can reflect that the quorum for a meeting of the board of directors
determined by the charter, and can not be less than half of the members of the Board of Directors,
where mandatory for public companies should be represented by independent directors. International
experience shows that the more the board of directors are independent directors, the success of the

company.

234 ®unaros A., Kpacuxosa W. 3auem komnanuu KY?// Kypuan Yrpasnenue komnanuii.2015.N2(45) (In Russian). [A.
Filatov. WHy companies need corporate governance?// Journal of company control, 2015. No 2, Vol 45.]
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In order to enhance the transparency of the issuers of securities adopted in July 2005, the rules of
state registration of shares and bonds provide for the right of the authorised body post on its official
web-site: - the share prospectus, as well as reports on the results of their placement; - The bond issue
prospectuses and reports on the results of placement and redemption of bonds.

As a result of scientific and technical progress, many local companies have their own web-sites.
Dissemination of information through them is an effective (operational, without territorial
restrictions, around the clock). In connection with this, one must enter a prerequisite for public
companies - having own official web-site, which will be distributed through all the essential news
about the company.

Also the company on the official corporate web-site you can disclose information about dividends
for a certain period of time after the decision to pay dividends. The shareholders will be specifically
know the source of information from which they can monitor information about the shares, dividends,
etc., and society will not be burdened with the obligation to notify each shareholder. This provision
shall also be attached to the legislative level.

The introduction of corporate governance - a long-term process. Much remains to be done to good
corporate governance in the field of awareness shareholders of their rights, responsibilities, and also
for training directors in order to control the company carries out a more transparent and efficient
manner.

Corporate governance is important for companies that want to increase their market value. It should
be noted that compliance with standards of corporate governance is first necessary to companies
wishing to become public for successful entry into other markets. Practice shows that investors have
more confidence in a “transparent” companies with a clear decision-making system, coherent
dividend policy that respects the rights of minority shareholders?®. In Kazakhstan, access to
international capital markets have major listed companies and their subsidiaries. Therefore, the joint-
stock companies that have adopted corporate governance standards in Kazakhstan are scarce. Now a
significant part of local companies finances its investment program through syndicated loans and
equity, which is due to the reluctance of companies to disclose the ownership structure. Importance
of corporate governance in financial institutions that provide services to the general public, primarily
due to the challenges banks provide better management and transparency, the stability of their

activity, introduction of risk management systems, to protect the rights and interests of investors.?*

235 Hommelhoff, Peter. Corporate and business law in the European Union. p.595.

238 OcoGeHHOCTH pEryJIMpOBaHUsl CUCTEMBI BO3HATPAXKIEHHUS TOIN-MEHEDKEPOB Kommnanui B Esponeiickom Corose u
Kasaxcrane. Jlykun WM. Science and life of Kazakhstan. N5(40), 2016. (In Russian) [I. Lukin. Regulation of the
remuneration of companies’ top managers system in the European Union and Kazakhstan. Journal of Science and life of
Kazakhstan. N5(40), 2016.]
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As a result of the above standards of corporate governance in the company law firm performance will
be transparent, which will affect their financial and investment appeal, that, in the end, will increase
shareholder value.

Thus, the quality of corporate governance - not less important factor than the current performance of
companies. Without improving the quality of corporate governance is impossible to achieve
sustainable economic growth. The problem of protecting the rights of minority shareholders and the
introduction of the code of corporate governance is not only corporate, but also the national character,
and on the extent to which it will be solved, will depend on the development of the stock and financial
markets in general.

According to the Law of the Republic of Kazakhstan No. 474-11 “On state regulation and supervision
of the financial market and finance organisations”, dated July 4, 2003, the Agency sets standards for
activities of finance organisations and provides incentives for improving the corporate governance of

finance organisations.

According to Article 7 of the above Law and points 1 and 4 of the Regulations on the Finance
Supervision Agency, approved by the Edict of the President of the Republic of Kazakhstan No. 1270,
dated December 31, 2003, the Agency is a state body directly subordinate to and accountable to the
President of the Republic of Kazakhstan. It is funded by the National Bank of the Republic of
Kazakhstan. Article 15 provides that the Agency is independent in its activities. State bodies are not
entitled to interfere with its activities, with certain exceptions provided for by Kazakhstan law.

4.4 Corporate governance in Kazakhstan’s organisations (Kazakhstan Corporate Governance

model)

Corporate Governance - is the management of organisational and legal registration of businesses,
streamlining the organisational structure, the construction of inter-firm relationships within the
company and in accordance with the objectives. The system management of the organisation's
corporate culture plays an important role, as a strategic tool to orient the team to achieve their goals.
Since the internal characteristics of the corporate culture is difficult measurable, an important issue
and the urgent need is to create techniques that allow to identify the main parameters of the current
state of corporate culture in the company and the possible directions of change.

Improvement and development of corporate governance mechanisms - processes vital, especially
large business structures. Formation of corporate governance, of course, preceded by a long
evolutionary path of the corporate form of business activity and the emergence of various theories of

corporate governance that incorporate many elements of organisational management and model the
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possible developments of the company to the level of a multi-big business with the institutional
structure of production and management.

Association of Financiers of Kazakhstan plays an important role in the development of corporate
governance in the Republic of Kazakhstan. It was designed by the Corporate Governance Code based
on international experience and the principles of the OECD, which was adopted by the Board of
issuers February 21, 2005. Code is the basic document intended for businesses and companies in the
financial and real sectors, the example of which local companies can create their own corporate
governance codes.

Speaking about the relevance of corporate governance, it is gratifying to note that today the question
of implementation or the introduction of modern principles of corporate governance is not as acute
in front of domestic companies, as it was a few years ago. Most companies that question for yourself
is already solved favourably. Today, all major companies understand that it is important and
necessary.

Corporate governance encompasses relationships and promotes the search for a balance of interests
between management, board of directors and the general meeting of shareholders, governs the
relationship between shareholders and provides a balance of different groups, as well as regulates the
relations between the shareholders, the company and stakeholders.

Corporate governance is also a complex relationship between the individual and collective actors,
each of which has its own objectives, which coincide and do not coincide with each other.

The main groups of carriers goals of the organisation are:

* The owners of the company;

* The company itself;

 Top Management;

« Staff.

Indeed, each country has its own national model of corporate governance, based on the existing basic
models with various features that take into account the socio-cultural, economic, historical features
of a particular country. As already mentioned, there are a lot of different models of corporate
governance. Therefore, some concepts may be more appropriate and relevant to some countries than
others, or more relevant to one country at different times depending on the development stage
experienced by that country. They vary from country to country. Each country produces its own
special model of corporate governance. All depends on the features that the system of corporate

governance is in a particular country.
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Based on the management style there are variety of forms of Corporate Governance that can be
divided into groups, tending to two opposite models: American (exterior) model and German
(interior) model.

The (Anglo) American model.

American (outsider) model is the management model joint-stock companies based on the high level
of impact outsiders in relation to joint-stock company and in mechanism of controlling over company.
In other words, the participants of model are managing directors, directors, shareholders, government

structures, the exchanges, consulting firms.

The Anglo-American model is typical for the US, UK, Australia, Canada, New Zealand. The interest
of shareholders are represented by a large number of separate small investors who are depending on
management of corporation. The role of stock market is increasing, through it the control over the
corporation managing. The model requires mandatory approval of shareholders, elections the board
of directors and appointment of auditors, implementation changes in the charter of the company and

in assets.

The most of the corporations are using to finance the capital market without involving the institutional
or individual investors. According to the legislation, the banks are prohibited to own shares of
industrial companies and are limited to have relations with financial institutions. This measure was

implemented after the crisis of 1930s.

The main feature of the model is only the shareholders can influence in the strategic decision-making
process. The managers and employees act as their agents by receiving the certain rights on corporate

governance such as:

- possibility to vote by proxy cards (the shareholders are authorised to vote on behalf the Chairman
of the Board);

- aclear legal regulation of corporation activities, the rights and responsibilities of managers,

directors and shareholders.

The model is oriented to increase the value of the corporation and its profitability for short-term
periods. Therefore, it requires a high flexibility of the managing system that allows company to adapt

quickly the external environment, realising effectively innovative and risk projects.
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The process of corporate governance is run by the unitary-board of directors that consists of twelve

members and the general president who takes all decisions and consider member of the council.

The Anglo-American governance system has the Board of Directors, consisting of independent board
members and strong institutional investor activists which. in principle, can be important monitoring
and disciplinary mechanisms®*’. Therefore, most American business community, including many
economists. seem to be of the opinion that the Anglo-American governance system is preferable.
However, the Enron scandal is evidence that the Anglo-American corporate governance systems

characterised by strong m ket controls are not inherently superior to monitor the management board.

The German model.

The German (insider) model is the governance joint-stock companies based mainly on use of internal
methods. The model is typical for Central European and the Nordic countries. It is based on the
principles of social interactions: all interested members (shareholders, managers, employees, banks,
non-governmental organisations) are able to participate in decision-making process. The model is
characterised weakly focus on governance in orientation for the stock markets and shareholders’

value, as the result the company controls its competitiveness and performance.

The Board of Directors in the European and Japanese governance system representing the inter-
locking interests of various groups, which may have informational advantages and serve as important

monitoring and disciplinary mechanisms.

The share capital is largely concentrated and stored in the mutual possession of a few large entities
like banks and corporations in Germany. The financial institutions control up to 70% of shares in

Japan in order to minimise a role of individual investors and external shareholders?®,

Banks perform functions of monitoring and control through the representatives in the boards of

directors and organise issue of securities, manage by proxy shares. It is a German model.

Many shareholders buy shares through banks due to being depositaries they will have a right to vote

at meetings by proxy. Based on materials of corporation the banks send offers and recommendations

237 Bickler, J. What we know and what we don 't know about corporate governance. (Business Economics, 2003 Vol. 38).
pp 69-73.

238 Shinada Naoki, Stock Ownership and Corporate Performance in Japan: Corporate governance by institutional
investors, p.6
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to shareholders, and if the shareholders do not respond any actions, the banks conduct the vote by

their discretion.

There are two opposite sides of the models of American and German. Between them, there are variety
of national characteristic options with a primary domination. The development of specific corporate
governance models in the framework national economy depend on three factors: (1) mechanism of
protection of shareholders; (2) function and tasks of the board of directors; (3) level of disclosing the

information?®°,

The terms of implementation of American corporate governance model. The American corporate
governance model is linked directly to the peculiarities of the national joint-stock property, which
are: (1) level the highest of spraying capital in American corporations, as a result, as a rule, no one of
shareholders group does not claim for special representative on the board of directors; (2) level the
highest of liquidity of shares, the existence of stock markets that allows shareholders sell shares easily

and quickly, and the investors can buy shares.

The key forms of market control are numerous mergers, acquisitions and buyouts of companies in

order to provide effectively control through markets to management activities in American markets.

The terms of using of German corporate governance model. The factors of German model that consist
of opposite of American model factors. Such factors are: (1) concentration of capital stock at different
institutional investors and comparative degree of its spread by private investors; (2) comparative
weak development of the stock market.

The main differences. The main differences are considered the models between the American and
German corporate governances are as follows: (1) There is interest of shareholders in American
model, mainly the interests of private shareholders are spread from each other, and thereby they are
in dependence on management of corporations. In this context, the role of market increases as
counterbalance through the control over the management joint-stock companies; (2) the German
model the shareholders represent a set of fairly large blocks of shares holders, and they can be united
in order to conduct their common interests, on basis of it they have control over the management of
the company. In this situation, the role of market is reduced as the exterior controller or the

corporation controls its competitiveness and its affairs?°.

239 Jun Zhao, Comparative study of U.S. and German corporate governance: suggestions on the relationship between
independent directors and the supervisory board of listed companies in China, p.45
240 Jun Zhao, Comparative study of U.S. and German corporate governance: suggestions on the relationship between
independent directors and the supervisory board of listed companies in China, p. 47
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Moreover, there are various functions of the Board of Directors. In American model — the Board of
Directors as the Board of Managements that manages all affairs of the company and in charge for

shareholders and supervisory bodies.

The German model, there is strict separation functions of management and control. There is the Board
of Supervisors in the Board of Directors this body implements all affairs of the company. Its control
functions are linked directly with the ability to change quickly the current corporate management if
its activities fail to meet the interests of shareholders. Participation in the Boards of Supervisors
provides not only interests of the shareholders, but also interests of corporation such as relevant to its

affairs. As a result of the interest of the company is privileged.

Our Own Kazakhstani Model

The analysis of international experience shows that Kazakhstan uses mixed modelling of Anglo-
American and German. The Anglo-American and the German model of corporate governance are
two opposing systems, between which there is a lot of options with a primary dominance of one or
the other system and reflecting national specific features of the country. The development of a specific

model of corporate governance within the national economy depends mainly on three factors:

- mechanisms for the protection of shareholders’ rights;

- functions and tasks of the Board of Directors;

- level of disclosure.

Important factors that influence the formation of the Kazakh model of corporate governance are the

following:

the structure of shareholders in companies;

- the specific of the financial system in general, as a mechanism of transforming savings into
investment (types and distribution of financial contracts; the state of financial markets; types

of financial institutions; the role of banks;
- shares of sources of funding of companies;
- macroeconomic and economic policy in the country;

- the political system (there is research that draws direct parallels between the political system
“voters-parliament-government” and the corporate governance model “shareholders-board of

directors-managers”);
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- the history of development and modern peculiarities of the legal system and culture;
- traditional (historical) national ideology;
- the established practice of business relations;

- the traditions and level of government involvement in the economy and its role in regulating

the legal system.

In respect of these corporations operate the same rules as for large companies. The presence of
“independent director” is mandatory. However, the independent directors can not be found for all
joint-stock companies. Since it is primarily individuals who do not represent the interests of particular
groups of shareholders, are not affected by any participants of corporate relations, i.e. it outside
directors meeting certain criteria of independence. Their main task is to protect the rights of all
shareholders, as well as an objective assessment of society and decision-making, contributing to its
further development.

It should be noted that the company, which in its activity does not violate any current legislation can
not automatically be considered a company with good corporate governance. Compliance with the
law is a necessary but not sufficient element. In addition, these companies will sooner or later turn
from law-abiding companies in the violators if they do not make an effort to further improve the
corporate governance system. Here, everything is interconnected. Therefore confine compliance with
legal requirements is not possible, it is only an intermediate stage, which must either bring to the next
stage, or roll back to the previous state.

Ideally, a company with a good corporate governance framework should be established in its control
system all the institutions best practices, such as: Independent Director; Committees of the Board of
Directors; The permit system and the prevention of corporate conflicts; A proper system of internal
control and risk management; Really working internal audit service; Corporate Secretary; A system
of disclosure of conflicts of interest, etc.

Effectiveness of the company with good corporate governance and enhanced by improving the
reporting and monitoring of both managers and board members. Regular monitoring of the activities
of managers and board members - useful and very important element in any company - a well-
established system of corporate governance will contribute, except the internal control and internal
audit service, as well as properly organised system of disclosure in the company.

On the effectiveness of the company with good corporate governance can not but affect and strict
standards and rules in each division. Establish such rules contributes to the fact that the whole
structure of the organisation, each individual unit in the company with embedded and actively apply

the principles and institutions of corporate governance best practices, is under systematic
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comprehensive monitoring and control. A system of this monitoring and control - an indispensable
tool for improving corporate governance practices for domestic companies. And, most importantly,
control, monitoring and reporting of the presence of failures and shortcomings in the work going on
is not necessarily “top-down” as is commonly believed. Its uniqueness lies in the fact that almost
every employee involved in this work as well as the directors and senior management.

The introduction of corporate governance - a long-term process. Much remains to be done to good
corporate governance in the field of awareness shareholders of their rights, responsibilities, and also
for training directors in order to control the company carries out a more transparent and efficient
manner.

Choosing the basic model of corporate governance in Kazakhstan, can hardly be considered
reasonable categorical in favour of a particular model. At least at this stage. The above management
practices in domestic companies shows that a two-tier continental model of corporate governance can
not and should not be at this stage of development the only possible. It is impossible to impose the
company now. After all, previous experience in this regard is almost there. A current practice shows
that in many companies the board of directors and the board operate in a single board of directors,
similar to what exists in one linked system.

Thus, the quality of corporate governance - a factor not less important. Without improving the quality
of corporate governance is impossible to achieve sustainable economic growth.

While defining the boundaries of corporate management, i.e. separating functions of corporate
governance from managing company activities, let us consider the existing three-tier management

hierarchy in Kazakh companies using the example of the Premier Asset Management company.

There are individuals who pursue their own aims within companies: shareholders, hired top managers

accountable to owners (management) and hired workers.

Relations between medium and low levels of the hierarchy make up the very essence of management
of a firm’s activities — functions of professional specialists in running business operations. In other

words, management is concentrated on mechanisms of running business.

At the same time, the category of corporate governance is far wider. Firstly, this is relation between
top and medium levels of the hierarchy - running a company by hired managers in the interests of
owners. This means that the owners delegate the right to run the firm as a property to managers for

the term of a contract.

Secondly, in a wider sense corporate governance mechanisms reflect relations of many economic
players whose interest is related to a wide range of aspects of a company’s functions (shareholders,

the board of director, managers, creditors, staff members, suppliers, buyers, government officials and
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local authorities). The overlap of functions of corporate governance and management takes place only

while drafting a company’s development strategy.

Most companies have now adopted a code of corporate governance, dividend policy, the statute on
the board of directors, and endorsed the organisational structure that clearly defined duties of top
managers and heads of department, organised the work of the board of directors and regulating
mechanisms of passing decisions. There are some politicians who define specific functional aspects:
personnel policy; motivation policy; risk management policy; information technology management
policy and so on. The company regularly holds meetings of the board of directors and the personnel

and remuneration committee, and the audit and finance committees.

The company’s observance of the main principles of the proper corporate governance has started to
play a greater role in adopting decisions on attracting investment. Interest in international standards

of corporate governance has now grown.

At present, many local companies by law have to draft and adopt codes of corporate governance.
However, many of them do this just to tick the boxes — to submit a formal report or to get into the
Kazakh Stock Exchange’s listing. As a rule, they copy the code of corporate governance from a more
developed company or Western company, coarsely adapting it to Kazakh reality. It is superfluous to
talk about the real adoption principles of corporate governance specified in similar documents that

are being borrowed.

For the proper development of a company, above all, it is necessary to improve the managerial
education both of owners and top and medium-level managers. We are now observing that this
process is developing and it aims to hire professional top managers and attract professional advisers
to building a management system. This process is already developing in Kazakhstan, although with

problems and controversy.

This and other problems can be solved only if the corporate governance system is built properly, in a
way that envisages the rational distribution of rights and obligations between parties involved. The
main elements of this system include the transparency of the structure of property and the organisation
of a company, shareholders’ involvement in its management, the efficient protection of minority

shareholders, and ensuring high-quality and reliable business information for all shareholders.

The creation of favourable conditions for investment and increasing focus on attraction of foreign
direct investment in Kazakhstan is considered as one of the crucial issues that are continuously
discussed and supported in government level. Therefore, it is important to consider a number of
regulations adopted by the Kazakh government in order to have a close look at the implications of

the adopted regulations.
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In summary, there are several reasons for exploring more German model. In the framework of specific
management, the German model is characterised as an effectiveness in control, stabilities in interior
and exterior relations and the less of percentage of bankruptcy and conflicts. It is presumed for long-
term developments. Therefore, the German model is suitable for local practice. In addition, the model

is consists of several similarities for emerging joint stock companies.

In the framework of specific management, the German model is characterised as an effectiveness in
control, stabilities in interior and exterior relations and the less of percentage of bankruptcy and
conflicts. It is presumed for long-term developments. Therefore, the German model is suitable for
local practice. Based on the analysis the framework of models: firstly, there are two models of
corporate governance. The implementation the models are based on the factors and structures of the
models. The models lay on the fundamental basses of corporate governance. Secondly, there are no
general model of corporate governance. The models in the specific countries are not meant
identifiably. There are specific parts neither public governance nor corporate governance. Finally,
structuring the national or local model of corporate governances, the countries try to combine with

values and traditions.

4.5 Recent developments in the investment climate

Kazakhstan faces a number of strategic challenges, many of which have been emphasised by the

economic and financial crisis:

The crisis has highlighted Kazakhstan’s excessive dependence on primary industries and commodity
exports. It is necessary to diversify the economy towards value-added industries, provided this
diversification is based on economic rationale. With oil production expected to increase significantly
in the coming years and with oil prices rising due to a gradual global economic recovery, the
underlying economic tendencies — real exchange rate appreciation and human and financial resources

flowing to the hydrocarbon sector — will make economic diversification even more challenging.

The domestic financial sector has proved less developed and on a weaker foundation than previously
thought. It is therefore of vital importance to reform the financial sector and to ensure that it emerges
from the crisis with a sustainable business and funding model, which can provide sustainable and

reliable financial intermediation and lending a lasting source of strength for the real economy.

To put sustainable development on a firm footing, the remaining transition gaps in the country’s
infrastructure, including shortages and imbalances in power and energy, and transport bottlenecks,

need to be filled.
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An overarching policy challenge for the Government is to ensure that its efforts to address the impact
of the crisis and the country’s medium term transition challenges do not result in undue and lasting
interference in the economy and erosion of market principles. In the private sector, fair competition
on a level playing field needs to be preserved and in some cases improved, as economic incentives

are redesigned.

The following legislation affects foreign investment in Kazakhstan: 1) Entrepreneurial Code (2015);
2) the Civil Code; 3) the Tax Code; 4) the 2003 Customs Code and the Customs Code of the Customs
Union (in force since July 2010); 5) the Law on Currency Regulation and Currency Control; and 6)
the Law on Government Procurement. There were many changes in investment legislation in 2015.
In particular, the Entrepreneurial Code has been adopted. The new Code codifies provisions of
legislative acts including:

- Law on Investments;

- Law on Private entrepreneurship;

- Law on the State support of industrial-innovative activity and many others.

These laws provide for non-expropriation, currency convertibility, guarantees of legal stability,
transparent government procurement, and incentives for priority sectors. Inconsistent implementation
of these laws and regulations at all levels of the government, combined with a tendency for courts to
favour the government, create significant obstacles to doing business in Kazakhstan.

So, Kazakhstan has a special law on foreign investment, a special agency for the promotion of
investments: Agency of the Republic of Kazakhstan for Investment (ARKI) and a Foreign Investors’
Council (FIC) under the President of Kazakhstan. Furthermore, Kazakhstan has signed treaties on the
promotion of mutual investment with over 20 countries, is a member of the Multilateral Agency for
the guarantee of Investments, the International Association for Development, the International Centre

on Regulation of Investment Disputes.

Republic of Kazakhstan adopted the Law of the Republic of Kazakhstan “On Foreign Investment”
(30 December, 1994). This Law defines such important statements as guarantees for foreign
investments, creation and liquidation of enterprises with foreign participation, registration and
activity of branches and representatives of foreign juridical persons, types and conditions of activity
of enterprises with foreign participation. Also, priority spheres are defined. By law, ARKI has the
right to grant different concessions to investors (both domestic and foreign), including tax-breaks and
in kind bonuses. The agency issues licenses to subsoil users, i.e. oil and mining companies developing

subsoil resources.

Investment legislation establishes broad legal and economic framework for encouragement of
investments, provides protection of investors’ rights and details for state support of investments and
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sets procedure for settlement of disputes.

Under the Entrepreneurial Code any individual or legal entity (foreign or Kazakh) who invests in
Kazakhstan can be classified as an investor. As a rule, investors have right to invest in any objects
and types of entrepreneurial activity. However, there are some restrictions for investing in certain

types of activity or areas due to national security.

The Entrepreneurial Code protects rights and interests of investors. Investors have the right for
compensation of damages caused by (i) issuance of acts by state authorities, which do not comply
with laws, as well as (ii) by illegal acts (omissions) of state officials.

Kazakhstan guarantees stability of investment contracts, except for:
1) changes mutually agreed by investor and state bodies;

2) changes in the legislation, including international treaties, related to procedure and terms of import,
production and sale of excisable goods;

3) changes in laws related to national security, public policy, and public health and morality.

The Foreign Investors Council (FIC) was created in 1998 by a decision of President N.Nazarbaev and
strongly supported by the European Bank for Research and Development. It was founded in order to
create a forum where representatives of the foreign investment community could discuss problems
with and make suggestions directly to the president and top officials, including the prime minister,
the governor of the central bank and key ministers. The membership of the Council was designed to
represent different sectors and different countries of Foreign Direct Investment (FDI) origin. FIC is
divided into four working groups (on legal matters, taxation, the enhancement of Kazakhstan’s image

and operations), which meet regularly and develop discussion papers for FIC meetings.

Foreign direct investment (FDI) in Kazakhstan has remained one of the most important issues
throughout all the years of independence. At the current stage of its development Kazakhstan does
not have enough national savings, so, to promote sustainable growth, it needs to attract external

savings in the form of FDI, portfolio investments and loans.

In addition to many obvious advantages of FDI, such as bringing in new technologies, supporting
local suppliers and subcontractors, creating jobs and training local personnel, developing export

capabilities in new market segments, etc., there is one major need for Kazakhstan: capital investment.

The willingness of the President, the government and Agency of the Republic of Kazakhstan for
Investment (ARKI) to promote foreign investment is widely acknowledged. Nevertheless, the

relationship and the cooperation with regional and district authorities remains an important issue.
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Although Kazakhstan is a unitary system state where the President nominates provincial governors,
the latter still exert considerable power, and this should be taken into consideration by investors in
the planning stage.

The importance of the district level results from several circumstances. First, all companies file their
tax forms locally and thus address the district tax inspection. Second, the local customs office is
involved when an investor imports equipment into the country. Third, problems with the local

administration or an employment dispute could be taken to a district court.

Unfortunately, there is a lack of understanding of the importance of foreign investors for the country
on the district level and sometimes local authorities try to solve their problems at the expense of
foreigners. Kazakhstan remains a country that is attractive mostly to large investors. They are
dominant in Kazakhstan for several reasons. As most FDI takes place in commodity-related
industries, this requires a sizeable investment. As these industries are capital - intensive, the bigger
investors have an advantage. They have long-term strategies, which are the only correct kind of
strategy in industries where the payback period can be as long as several years. There is also an
element of strategic positioning. For large companies establishing themselves in Kazakhstan this is a
part of their global game against competitors. Kazakhstan has a gap to fill between large FDI-related
projects (usually over $100 million USD) and the small projects of both foreign and local investors.
Most local investors are also very small, for instance, investment into food producers. The projects
are around $2-5 million USD and payback periods are short (6-12 months). Another advantage that
in this sector people sell for cash. Textiles, for instance, would require a larger investment and a
longer payback period due to a slower turnover. At present, this sector is too large for local investors

and not interesting enough for foreign investors.

The promotion of small and medium-sized businesses depends on further development of the banking
system and capital market as well as on improvement of the investment climate in Kazakhstan.
International financial crisis has retarded rates of economic growth and forced Kazakhstan to
undertake more severe measures to keep stable macro-economic indices. At the last conference of the
International Monetary Fund (IMF) and World Bank (WB), the president of the IMF proposed that
investors should bear all risks connected with the unstable economic and political situation in a
country. It is unclear what impact such a possible decision will have on investors in Kazakhstan.

Kazakhstan has been fairly successful in attracting FDI compared with other CIS countries.

The structure of FDI has changed in that inflows of authorised capital further declined (3% of total
FDI), while reinvested profits increased (26% of total FDI). The share of other credits remained nearly

unchanged (71%). In amount of investment to Kazakhstan, USA is the leading country (29%)
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followed by South Korea (18%) and Great Britain (13%)?**. To date, Japan and the Persian Gulf
Arabic countries have demonstrated noticeable business step-up in this respect.

A high shares of the USA and UK are mainly a result of their strong involvement in the Kazakh oil
and gas sectors, though US investors are present in energy generation, food processing (including
tobacco) and mining, too.

Since gaining independence, Kazakhstan has adopted a series of reforms to liberalise its economy
and facilitate foreign investment. The decade of 1999-2009 witnessed FDI multiplying ten-fold,
which enabled to boost oil and gas production. Between 2005 and 2015, the country attracted USD
215 billion worth of FDI. Kazakhstan is widely considered to have the best investment climate in the
region, and several international companies have established regional headquarters there. Overall, the
government has incrementally improved the business climate for foreign investors and they plan to
establish a national company, “Qazaq Invest,” that would facilitate the activities of foreign investors
in Kazakhstan In 2018, Kazakhstan ranked 36th out of 189 in the Doing Business Report of the World

Bank, same as the previous year?*?,

The oil and mining sectors are still the most attractive for investors since they concentrate more than
half of the FDI. During the last decade, the country, known as the “locomotive” of post-Soviet Central
Asia, has tripled its oil production. However, FDI flows to the oil industry are in jeopardy as global
oil prices fell sharply in 2015. In addition, FDI flows to the manufacturing sector are steadily

increasing.?*3

The positive aspect of this development is that even in Kazakhstan’s worst period FDI kept flowing
in. Three groups of main factors, all of them external, affect the Kazakh economy: commodity prices
(mostly oil and metals), the economic and political situation in Russia and the general sentiment of
investors about emerging markets. In 1998 all these factors combined against Kazakhstan. That year
was extremely important in proving that there is a core group of well-established investors, who
remain in Kazakhstan and continue to invest. Thus, there is an almost guaranteed amount of
investment of about $1 billion USD a year coming from these large established investors, fulfilling

their investment programs.

241 1y.G.Basin and O.l. Chentsova. “The legal treatment of foreign investment under Kazakh legislation. Review of
Central and East European Law 2015 No2, 197-208.

242 Doing Business 2018. A World Bank Group Flagship Report.
http://www.doingbusiness.org/~/media/WBG/DoingBusiness/Documents/Annual-Reports/English/DB2018-Full-
Report.pdf?lien_externe_oui=Continue

243 Kazakhstan: Foreign Investment. https://en.portal.santandertrade.com/establish-overseas/kazakhstan/investing
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Historically, Kazakhstan has been more of a mining country than an oil producer. Its accumulated
metals potential may be even greater than its oil and gas potential. Kazakhstan possesses practically
all base and precious metals. As different metals have different cycles, being able to produce a number
of products provides for much greater diversification within the sector. Several Kazakhstan metals
are among the cheapest in the world. Transportation costs are also much lower for refined metals than
for oil and gas, and there is no need to build a separate infrastructure such as pipelines. The attraction
of one or several major investors in the mining sector could have a very beneficial effect for the
country, but this sector has failed to attract big investors because of worsened perception of the overall

investment climate in Kazakhstan in this sector as a result of incorrect governmental policy.

Thus, currently the most important objectives in the field of FDI are improving the investment climate
and getting investment in mining, non-commodity industries and medium-sized projects, both
domestic and foreign, which is necessary to diversify the economy, to protect it against low oil prices
and to increase FDI to a level that would secure real growth.

Kazakhstan agreed (June 2009) and established (July 2010) a customs union with Russia and Belarus
and joined the World Trade Organisation (30 November 2015, became the 162nd member of the
organisation). The move was opposed by the European Union and the United States. However the
economic advantages of the customs union for Kazakhstan were clearly set out by President
Nazarbayev, the expected increase in the trade volume, improvement of the investment climate within
the customs union, free movement of labor, capital and goods in the common customs space and
better access to outside markets for domestic producers. Following the establishment, the three
countries launched the next stage of economic integration — towards a common economic space — in
January 201224, This stage envisages the creation of a common economic space within the Eurasian
Economic Community. The stated ultimate goal of the community is free movement of goods, capital
and people, as well as harmonisation of macroeconomic and structural policies. The Eurasian
Economic Commission, a newly established supranational body of the community, is expected to
gradually take over a number of responsibilities from the national authorities in areas such as
competition policy, technical regulations and environmental standards. Key decisions will be taken
by the Council of country representatives based on the “one country, one vote” principle. Thus far
there is not much evidence that the integration process under the Russia-Kazakhstan-Belarus Customs
Union has increased trade between the Customs Union countries, but larger benefits are likely to
come from gradually liberalising service sectors and market access within the economic union.

Bilateral WTO accession talks were expected to be concluded soon after but they are still on-going.

244 Madalina Sisu Vicari. The Eurasian Economic Union - approaching the economic integration in the post-Soviet space
by EU-emulated elements. Revue Interventions economiques: Papers in Political Economy. 55/2016.
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The remaining discussions focus on support for agriculture, export duties on natural resources and

local content requirements in the hydrocarbon industry.

In past years large efforts were made to improve the investment environment in Kazakhstan.
However, the existing legal and formal infrastructure is not sufficient for growth of FDI. In particular,
further improvements in legislative process and court activities, observance of contractual conditions,
regulation of investment disputes, methods of tax agreement application, VAT taxation, and issues
related to import of foreign labor are all needed. The government carries out task-oriented work in
this respect: the FDI Program has been approved, the Interdepartmental Foreign Investment
Committee is in place, and simplified procedures for investment applications are being developed.
Moreover, heavy constraints weaken Kazakhstan's economic potential. These are: its landlocked
status, its obsolete economic structures and also an economy which is still not diversified enough.
The oil windfall has impeded the structural reforms. However, corruption is a negative factor, since

Kazakhstan is ranked 145th out of 180 according to Transparency International .24

Corporate behaviour

We recognise the quick formation of professional top-managers. Entrepreneurs who run their own
business often hire managers because their knowledge of management is inadequate. According to
the survey of the Russian journal Expert the main traits of successful managers are spotless reputation,
ability to deal with a team, responsibility, and vision of prospects. These characteristics are the same

for new Kazakhstan managers.

The main current problem of professional managers’ growth lies in the lack of trust from owners. The
government, be unable to support and defend ownership, destabilises the situation. At the same time,

Kazakhstani managers measure their success based on their status among state officials.

In the West, it is easy to evaluate the performance of top managers. The main indicator is company
profit. In Kazakhstan, no one knows about the true revenue of top management. There are reasons for
this. On the one hand, the legalisation of the capital via production is very risky in Kazakhstan. On

the other hand, there are a limited number of managers on whom the company can rely.

It is difficult to estimate the real activity of top managers due to the absence of the effective
instruments. The strongest mechanisms should be market stock price; some experts consider

international standards as the best tools; while others insist on taking into account the tax system and

245 Kazakhstan: Foreign Investment. https://en.portal.santandertrade.com/establish-overseas/kazakhstan/investing
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other policies.

4.6 Institutional Corporate Governance Framework.

Kazakhstan’s legal environment continues to remain complex and challenging despite notable
reforms to its legal system. Over the last few years there have been significant improvements in
crucial areas such as securities legislation, concessions, derivative transactions, competition,
insolvency and anti-money laundering legislation. Notwithstanding such improvements, Kazakh
commercial laws still fall short in certain respects of standards that are generally acceptable
internationally. In company law, the major shortcomings are found in the legislation on “disclosure

and transparency” and on “ensuring the basis for an effective corporate governance framework”.

Kazakhstan has adopted a policy of promoting Public-Private Partnership (PPP), as a result it has
undertaken notable efforts to reform concession enabling legislation, in particular, by making
amendments in 2016 (last edition 8/04/2016) to the 2006 Concessions Law No. 167-111 (the
“Concession Law”, 7/07/2006).

The Insolvency Law appears to be relatively weak in addressing reorganisation processes, liquidation
processes and the treatment of estate assets. The means of enforcement of security rights provided by
the law seem adequate on the books, yet in practice, enforcement is reported to be problematic due
to deficiencies of the court system, uncertainty regarding the enforcement mechanisms, incidents of
non-compliance of the government with enforcement rules and decisions, difficulties in locating and
ensuring control of the pledged assets and possible application of exchange control rules to

repatriation of enforcement proceeds.

Despite progress towards the establishment of a free market-oriented economy, the challenge facing
Kazakhstan in 2009 and beyond is still to further enhance the experience, competence and
independence of courts, prosecutors and market regulators, tackle corruption, upgrade its commercial
laws and make those laws fully effective through a strengthening of the court system and the rule of

law.

The European Bank for Reconstruction and Development (EBRD) has developed latest assessments
of legal transition in Kazakhstan (March 2014), with a focus on selected areas relevant to investment
activities. These relate to investment in infrastructure and energy (concessions and PPPs, energy

regulation and energy efficiency, public procurement, and telecommunications) as well as to private-
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sector support (corporate governance, insolvency, judicial capacity and secured transactions)?*®.
According to the report, Kazakhstan’s legal environment continues to remain complex and
challenging despite significant reforms. Further steps are needed to strengthen the legal framework
for investment and well-functioning markets. Over the last few years there have been significant
improvements in crucial areas such as securities legislation, concessions, competition, anti - money
laundering, insolvency, and establishing legal entities. Notwithstanding these improvements, Kazakh
commercial laws still fall short of internationally accepted standards in some respects. The concession
law could be improved by expanding the security package available to lenders. The corporate
governance framework, including disclosure to shareholders, could be strengthened. Further
improvement of the legal, institutional and regulatory telecoms framework will be a critical ingredient
to ensure effective future development of the market and the delivery of a choice of affordable
services of sufficient quality. Limitations on using sophisticated methods of taking security over
movable assets and inexistence of a centralised register of pledges restrict the access to credit in
Kazakhstan by limiting the legal certainty and business flexibility of transactions. Areas of
uncertainty in the bankruptcy law remain and further reforms are underway aimed at strengthening
debtor and creditor rights. Even though the basic regulatory framework for renewable energy sources
has been created in Kazakhstan, further amendments are needed to encourage development of
renewable energy projects. Kazakhstan’s public procurement laws need a comprehensive review and
upgrade to meet modern standards. The anti-money laundering legal framework has many areas that
need to be improved to ensure the country’s efforts to curb money laundering and financing are
effective. Kazakhstan continues to move forward in developing legislation that will assist it in its
transition towards a market economy. However, implementation and shortcomings in the judiciary

and the enforcement of court judgments remain a serious problem.

Joint Stock Company

A Joint Stock Company is a legal entity that issues shares (securities) to raise funds for its activities.

There is no limitation on the number of shareholders. Shares of JSC are freely transferable.

Shareholders of JSC are not liable for JSC’s obligations and bear the risk of losses connected with
the operations of JSC to the extent of the value of their shares. There are, however, certain exceptions

to this rule.

JSC is established by resolution of general meeting of its founders or by decision of a single founder.

246 Commercial laws of Kazakhstan: An assessment by the EBRD. March 2014.
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The process of establishment starts with execution/adoption of a foundation agreement (if there is
more than one founder). The foundation agreement must contain some mandatory provisions;
however, it is valid only up to the day of registration of share issue. Charter is the only constituent
document of JSC after registration of share issue and it defines its name, address, competence of

internal bodies, procedure for reorganization and liquidation and other provisions.

The shares of JSC are securities and therefore JSC and its shares are subject to securities market
regulation in addition to general legislation applicable to LLP. Shareholders of a newly registered
JSC must pay the initial charter capital within 30 days from registration of the JSC. The minimum
charter capital is equal to 50 000 MCls, approximately USD 312 400. Contributions to the charter
capital can be made either in monetary form or in kind. However, the value of any contribution in
kind must be determined by a licensed appraiser. Specific legislation provides different requirements
for minimum charter capital for banks, insurance companies and private investment funds, which
have to be established in the form of JSC.

JSC has the following bodies:

- superior body — general meeting of shareholders;

- management body — board of directors;

- executive body (individual or collective); and

- other bodies set out by the law and (or) the company’s charter, e.g. an audit
committee.

The general meeting has the exclusive power to amend and approve the company’s charter. It also
appoints the board of directors which in turn appoints the executive body and the audit committee,

and exercises any other exclusive powers reserved to it under the law and (or) the charter.

The board of directors supervises the executive body of the JSC and has an exclusive right to authorize

certain transactions.

The executive body, which can be represented either by collegial body or by an individual executive
officer, is responsible for the day-to-day management of the company.

The audit committee (or external auditor) monitors the company’s activities. Members of the audit

committee cannot simultaneously act as the members of the management or executive body.

The convening of a general meeting of shareholders is compulsory, unless all voting shares in JSC

belong to a single shareholder. The general meeting of shareholders must take place at least once a
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year. Certain decisions may require more than a simple majority vote of the shareholders present.
Extraordinary meetings may be called by the board of directors, a major shareholder (i.e. any
shareholder with 10% or more of the voting shares) or a liquidation committee in case of a voluntary

liquidation of JSC. The general meeting of shareholders must approve the annual financial statements.

The issue of shares in JSC must conform to Kazakhstan securities legislation and must be registered
with the National Bank of Kazakhstan (NBK).

There are two types of shares: ordinary shares (voting shares) and preferred shares, although the latter
may not exceed 25% of the total number of placed shares of JSC. Subject to the provisions of the
securities legislation, shares are issued in book entry form. The company may also issue other
securities, and the issuance procedure, conditions, etc. should comply with the legislation on

securities.
The capital of JSC may be increased by placement of its declared shares.

Shareholders are entitled to receive dividends and title on the company’s property in case of its
liquidation. A holder of an ordinary share has the right to vote on any issue, which is considered at

the general meeting of shareholders.

Preferred shares give the shareholders priority rights to receive dividends in the amount determined
by the charter and also, as determined by law, to receive outstanding dividends before holders of
ordinary shares in the event of liquidation. A holder of a preferred share has no right to participate in
the management of JSC except for certain cases prescribed by article 13.4 of the Law on Joint-Stock
Companies.

Dividends may be paid in monetary form or in the form of securities, but dividends on preferred
shares can be paid in monetary form only. Payment of dividends by securities is allowed provided
that such payment is made via “declared” shares and issued debentures with written consent of the
shareholder. Distribution of dividends on ordinary shares may be made only after adoption of the

resolution by the general meeting of shareholders.

The law recognizes the concept of a “golden” share. The founders may introduce only one “golden”
share in a JSC, which does not form part of the capital and whose holder does not receive dividends.
The holder of the “golden” share participates in the management of JSC through the right of veto on
decisions (stipulated in the charter) to be made by general meetings, the board of directors and the
executive body.

In 2007, Kazakhstan introduced a new additional type of JSC, i.e. the public company. The public

company is a company that meets certain requirements aimed at securing its public nature (e.g. the
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shares must be placed with an unlimited circle of investors; not less than 30% of common shares

should be owned by shareholders, with each of them owning not more than 5% of the shares).

Stock market of the Kazakhstan

The Kazakhstan securities legislation includes the Law “On the Securities Market”, “Law on
Transactions in the Securities Market”, “Company Law”, other laws governing legal relationships
related to securities issuance and circulation, the statutes of the RK President and the government, as
well as normative legislative acts of the RK governmental agencies issued in accordance with the

legislation of the Republic of Kazakhstan.

The main executive bodies in the infrastructure of the Securities Market (SM) are the KASE, National
Securities Commission (NCS), and Central Depository. The Kazakhstan stock market is presented
mainly by the operations on the Kazakhstan Stock Exchange. It was founded in July 1996 in order to
assist in the capitalisation of the country’s industries and in the various privatisation programs. KASE
is responsible for providing a trading floor, organising trades of financial instruments, quotation of

financial instruments and conducting listing of the companies.

The activity of KASE is regulated by the presidential decree On the Securities Market and the Stock
Exchange (1997) and the regulations of the National Securities Commission. National Securities
Commission is in charge of developing rules, law drafts and acts, licensing the professional
participants and registering state and corporate securities. Resolution of the Board of the Agency of
the Republic of Kazakhstan for Regulation and Supervision of the Financial Market and Financial
Institutions N73 dated March 30, 2007 “Concerning Requirements to Issuers and to Their Securities
Approved for Circulation on the Stock Exchange, as well as to Certain Categories Listed on the Stock

Exchange.” (“KASE Listing Requirements”)

Transactions with financial instruments on the organised securities’ market of Kazakhstan are carried
out at KASE. KASE is the only Kazakhstan stock exchange.

KASE is regulated by the following legislation:
- The Civil code;

- Law on Joint-Stock Companies;

- Law on the Securities” Market;

- Law on Investment funds;
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- Regulation of the activities of the organiser trading with securities and other financial

instruments and other Regulations.

KASE is divided into six major sectors: foreign currency, shares, corporate bonds, government bonds,
repo operations and derivatives.

Kazakhstan legal entities are allowed to place their shares on foreign stock exchanges. However, prior
to a foreign listing, 20% of the shares to be placed must be offered on KASE on the same terms.
Consent from the NBK is required for a foreign listing.

KASE's official list is divided into two categories: “A” (highest level of listing) and “B”. For shares
to be included in KASE’s category “A” and category “B” official listing, a Kazakhstan-resident issuer
must satisfy certain requirements. One of such requirements is to have a corporate governance code,
approved by the issuer’s general meeting of shareholders and containing provisions of the Corporate
Governance Code approved by the Council of Issuers on February 21, 2005. The same requirement

applies to issuers of bonds that are being issued as part of a bond program.

Article 84.5 of the Securities Market Law provides that when the board of directors of a stock
exchange makes decisions on listings, de-listings or changes of listing category, the members of the
board are not entitled to vote if they are representatives of: 1) an issuer whose securities are to be
included in the stock exchange’s listing, or are to be excluded from such listing, or are to be
transferred into a different category on the basis of the above decision (“an interested issuer”); 2)
subsidiaries or dependent JSCs of the interested issuer; 3) entities with respect to which the interested
issuer is a subsidiary or a dependent JSC; 4) entities that are, together with the interested issuer,

subsidiaries or dependent JSCs of another company.

4.7 The Corporate Governance of State-Owned Enterprises

The number of state-owned enterprises (SOE’s) is growing in the global economy and States yield
dominant or significant influence on at least 22 of the world’s 100 largest corporations®*’. SOEs
represent a large part of the economy also in Kazakhstan, with the SOE sector dominated by a few
national holding companies aggregating SOEs included in different sectors (banking, agriculture,

industry). National Welfare Fund Samruk-Kazyna, which holds most of the country’s industrial

247 Christiansen, H. and Kim Y., State-invested enterprises in the Global marketplace: Implications for a Level Playing
Field, (OECD CG working papers, 2014 No. 14, OECD Publishing, Paris).
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assets, is one of the largest investors in the economy. It manages shares of over 400 companies in the
oil, gas, energy, mining, transportation and information sectors®*®, In co-operation with the OECD,
the fund carried out extensive work to improve its CGF in recent years.

In most countries, including Asia, a substantial part of the companies are still family owned. The
founder/family of the companies plays a central role in governance. In these companies ownership is
not dispersed. In their study, Porta found that the most common form of ownership around the world

is family-owned or state - owned which do have controlling power over the company?*°.

The state-owned enterprises are dominant in Kazakhstan since such enterprises are folly owned by
the Government and provide the people with all the necessary and unnecessary wants. Such needs for
example the electricity, water and subsidised food. Accordingly, it has been argued that to attain
sound corporate governance system in any country, the government must show it willingness to
reform the economy by adopting or reforming the corporate governance system in the state-owned

enterprises especially where the SOEs are dominant as in the case of Kazakhstan.

The establishment of state-owned enterprises could be attributed to several reasons or motivations.
Moreover, it has been argued that the reasons behind establishing state-owned enterprises may differ
from country to country. These differences could be because the state administration or the
government reflects the cultural environment in its country, so the pattern to achieve such objective
is also different?°. In other words, state - owned enterprises are not similar in all countries because
it’s structure whether from legal, financial or administration perspectives depends on each country’s

culture to ensure that they are protecting national interests.

Since independence, Kazakhstan has implemented a number of broadly based reforms in an effort to
move from a planned economy to a market economy, and to attract foreign investment. These reforms
include: demonopolisation; privatisation; debt restructuring; banking reform; lifting profitability
controls; price liberalisation; establishing a securities and exchange commission; trade liberalisation;
enacting laws on investment; setting up an adequate Government procurement process; customs

reform; and tax reform.

Though Kazakhstan has privatised thousands of enterprises, many large important enterprises remain

248 OECD (2012), OECD Investment Policy Reviews: Kazakhstan, OECD Publishing, Paris; Samruk-Kazyna (2016),
Available at http://sk.kz/ Accessed on 13/03/2018.

249 La Porta, R., Lopez-de-Silanes, F., Shleifer, A. and Vishnu, R. (1999) “Corporate Ownership around the world”.
Journal of Finance. Vol.54. pp. 471-517.

250 Belkaoui, A., Accounting in the Developing Countries, London: Quorum Books, 1994, at p 171.
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under state ownership. Though few in number, these large enterprises dominate the economy. The
state is still the sole owner of 333 of these enterprises, and they account for about a third of the Gross
domestic product (GDP)®!. Many of these large enterprises have been transferred by the State
Property Committee to “trust management” in which existing managers or the regional administrators
have control over the enterprises. Regardless, these enterprises are still under state ownership, and

trust management should not be a permanent solution.??

There are certain particularities with respect to corporate governance rules for state- owned
companies®:,

According to the Resolution of the Government of the Republic of Kazakhstan No. 363 “On
establishment of specialised councils on the issues of state corporate governance at the Government
of the Republic of Kazakhstan”, dated May 7, 2007, specialised councils having the status of advisory
bodies are to be established. Such councils are to provide recommendations with respect to activities
of the following state-owned entities: Samruk holding, Kazyna Fund, KazAgro holding, Samgau
holding and social entrepreneurial corporations. Apart from giving recommendations on governance

issues, the councils are to assess the activities of the above state-owned entities.

Accordingly, the state-owned entity can be defined as follows: “enterprises where the state has

significant control, through full, majority, or significant minority ownership”?4,

Moreover, the state-owned enterprise has also been defined as a legal corporate entity that the
government owns the whole or part of, and it is operating as a separate business organisation with the
aim to be a profitable organisation or at least break even. Based on Kazakhstani Law it can be defined
that the state-owned enterprises are entities executing an economic project pursuant to the public
policy of the state and the socio-economic development plan. However, there is no single definition
for the state-owned enterprise in the Kazakhstani Laws; therefore, it has been suggested that the state-

owned enterprise in Kazakhstan is an enterprise that is wholly owned by the state.

Due to the argument that there is no single code or guideline for the best practice of corporate
governance in state-owned enterprises, the OECD has developed principles of corporate governance

Blnvestors and  stakeholders, Samruk-Kazyna official website. Available at http://sk.kz/en/press-
centre/news/10639/?sphrase_id=2443 Accessed on 23/03/2018.

252 http://www.worldbank.kz/text/eswl_engt.html Economic and Sector Work - Kazakhstan: Joint
Private Sector Assessment.
253 Article 34 of the JSC Law

254 OECD Guiedlines for Corporate Governance of State-Owned Enterprises, at 11.
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for state-owned enterprises, and these principles are playing a significant role in this context.
Accordingly, the OECD recognised that the weakness of governance in state-owned enterprises is
due to several reasons®®: Corporate governance is exercised by a chain of agents without identifiable
principals; Insufficient market incentives and disciplines; No threat of take-over and replacement of
incumbent management; Shareholder exit is not possible; Monitoring of performance by the state
equity-holder is weak, mainly due to the lack of economic motivation; Lack of a credible threat of
bankruptcy; Accounting and disclosure generally do not meet private sector standards; The non-
commercial objectives of state-owned enterprises are considered a source of inefficiency.
Consequently, and because of the importance of the corporate governance issue in state-owned
enterprises due to the fact that they constitute a major share in many countries’ economies. The OECD
has launched corporate governance guidelines for enterprises owned by the government in order to
improve the corporate governance best practice in the government corporations®®: Ensuring an
effective legal and regulatory framework for state-owned enterprises; Separation between state
ownership function and other state functions; The government should ensure a legal framework that
allows the creditors to claim against the state-owned enterprises and bring an insolvency case against
it; The state acting as an owner; Equitable treatment of shareholders; Relations with stakeholders;

Transparency and disclosure; The responsibilities of the boards of state-owned enterprises.

Accordingly, the state-owned enterprises should have a separate legal form, as they should be
incorporated under the country’s Companies Law despite the government is the only owner or the
controller®®’. The important of the separate legal form for the state-owned enterprises has been
justifies by Dr. Suleimenov as: “to free the enterprise from rules and regulations of the government
that may prevent flexibility and reduce operating efficiency, and to achieve some sort of separation

of the activities of the government as both a rule of the country and as owner of economic units?®.

Samruk - Kalyna JSC is entrusted with government investment in holding Kazakhstani companies.
Furthermore, the few state - owned enterprises in Kazakhstan play a very important role in the
economy of the country and participate significantly in the annual state fiscal budget. The main types
of large corporations in Kazakhstan are:

1. National and state-owned companies (15): “KazTransOil”’; RGP “Kazakhstan TemirJoly”; JSC

25 OECD, 1998, Corporate Governance, State-Owned Enterprises and Privatization, Organization for Economic Co-
operation and Development (OECD).

2% OECD Guidelines on Corporate Governance of State-Owned Enterprises- 2005, at p 3.
257 Belkaoui, A., 1994, Accounting in the Developing Countries, London: Quorum Books. At p: 169.

258 guleimenov, M.K. Legal regulation of foreign investment. Almaty, 2006. p.143.
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“Kazakhtelecom”; JSC “Halyk Savings Bank of Kazakhstan”, etc.;

2. Joint-stock company established by the state and privatised on individual projects (40): CBO

Corporation “Kazakhmys”; JSC “Kazzinc”, etc.;

3. Private corporations formed by the methods of self-organization of the market (about 10): OAO
“Kazkommertsbank”; JSC “Neftekhimbank™, etc.;

4. The Kazakhstan branch of TNK (about 45): JSC Corporation “Kazakhmys” (Samsung); JSC “Coca
Cola Almaty Bottlers” (Coca Cola, etc.)®.

Kazakhstan is a rentier state, because it depends solely upon an external source, which is revenue
derived from the sale of oil. Last few year, the government was encouraged to reduce the dependence
upon oil revenue due to the rise and fall of the price of oil. And privatisation of public entities was
the main solution for the Kazakhstani government to achieve its goals. The purpose of privatising the
state’s owned enterprises is to minimise the government’s role in such enterprises on the one hand,
and, on the other hand, to unleash the private sector to participate in the national economy and to
create a competitive sphere.

By law, and in practice, foreign investors can participate in privatisation projects. The Government
of the Republic of Kazakhstan has amended the list of Samruk-Kazyna JSC . assets to be privatised
in 2016-2020. The priority list for privatisation includes 65 subsidiaries of large national companies
operating in the energy, mining, transportation, and service sectors. Samruk-Kazyna JSC . conducts
the “People’s Initial Public Offerings (People’s IPO)”, which allows citizens and institutional
investors to buy up to 10% of the stock of national companies. Additionally, the Government
continues to sell small municipal enterprises through electronic auctions. To reflect these changes the
corresponding resolution of the Government of the Republic of Kazakhstan dated December 30, 2015
was amended?®°.

Including the changes introduced as part of the Comprehensive Privatisation Plan for 2016-2020, 215
Samruk-Kazyna assets are planned to be privatised. To date, the Fund has sold 124 of these
companies. The remaining assets are scheduled to be sold by the end of 2018, except the Fund’s six

largest companies, Air Astana, Kazatomprom, Samruk-Energy, KazMunayGas, Kazpost and

29 Top 20 Kazakhstan Companies by Market Capitalisation. 11 October, 2011. Available at:
http://topforeignstocks.com/2011/10/11/top-20-kazakhstan-companies-by-market-capitalization/ (Accessed on 20 March
2017)

260 Samruk-Kazyna JSC . report. (2015). Available at: http://37.150.215.136/en/press-centre/news/3529/ (Accessed on 20
March 2017)
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Kazakhstan Temir Zholy, which are set to be privatised through IPOs, provisionally by 2020, given
favourable macroeconomic and market situation.

Chairman of the Management Board, Member of the Board of Directors of Samruk-Kazyna JSC: “I
believe in the power of private initiative and | know that the private sector should prevail in the
economy”, - said Umirzak Shukeyev, Chairman of the Management Board of Samruk-Kazyna JSC?%L,
Baljeet Kaur Grewal, Managing Director for Strategy and Portfolio Investment of Samruk-Kazyna
JSC, commented: “Our large-scale transformation programme is aimed at implementing significant
structural and qualitative changes at both Fund and company levels in order to increase our efficiency
and make us more competitive on the global market. The fund is already beginning to reap the benefits
of the transformation, and not only in a financial sense. We are changing our strategic model, moving
from the position of portfolio managers to a much more strategic active investor role. This will allow
us to focus our efforts on maximising the value of our assets in advance of the planned privatisation.”
Yerzhan Tutkushev, Co-Managing Director for the Development of New Industries, spoke about the
investment and partnership opportunities presented by the privatisation programme: “Our
privatisation programme offers plenty of opportunities for both local and international investors.
IPOs, directs sale to strategic investors and long-term partnerships are all part of the national strategy
to attract more investment and management expertise to the economy of Kazakhstan. But aside from
that, the programme reflects the intentions of our sole shareholder — the government — to reduce
the level of state presence in the country's economy”.

In sum, it could be argued that a clear legal framework for state-owned enterprises is necessary to
achieve their objectives and to allow the directors of such enterprises to perform their activities as
much effectively as possible. Government of Kazakhstan need new legislation regulating the state-
owned enterprises in Kazakhstan because they are missing a clear integrated legal framework.

4.8 Privatisation of state-owned enterprises in Kazakhstan

Republic of Kazakhstan representing an exponent of the five Central Asian states is a country where
sweeping structural reforms proceed in socio-economic sphere towards a capitalist economic system.
In the beginning stage of transition, Kazakhstan nevertheless was a follower of some Former Soviet
Union (FSU) countries including Russia and the Kyrgyz republic due to hesitation in implementing
several important measures. However, after the Kazakhstani government and IMF came to an

agreement on macro stabilising policy package in the end of 1993, the country had rapidly accelerated

261 Umirzak Shukeyev spoke about privatization of assets of Samruk-Kazyna JSC. Oficial website of Samruk-Kazyna.
Available at: http://sk.kz/en/press-centre/news/1206/?sphrase_id=2443 accessed on 20 November 2018.
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deregulation of economic activity and privatisation of state-owned firms. By virtue of great efforts
made under the authoritarian leadership of President N. Nazarbayev during 1994-98, Kazakhstan now
bears comparison with other reforming countries with regards to the degree of decentralisation of

economic system.

It is obvious that deregulation of price, trade and foreign exchange is a necessary, but not a sufficient
requirement for crafting a market-oriented society. As to activate decentralised economic system, a
competitive industrial organisation has to be combined with freed economic circumstances. In
addition, mutual relations between the government and business entities ought to be coordinated to
complement this institutional coordination simultaneously. It is no doubt that there is a virtual
unanimity for the proposition that the privatisation of state property gives a momentum for generating
significant changes in industrial organisation, corporate governance and government-business
relationship of the post-socialist countries. Therefore, the article attempts to view these three aspects
seriatim with tracing privatisation policy and its main consequences in Kazakhstan in order to

examine whether or not this country has establish desirable economic structure.

Around the world, governments are important owners of commercial enterprises and assets. How
well governments manage these assets has a great impact on the substantial values these enterprises
represent and thus on a country’s public finances. Better performance of these enterprises is a positive
factor for economic growth and competitiveness. In addition, state-owned enterprises often supply
fundamental services such as water, electricity and transportation that private companies and all
citizens depend upon for their competitiveness and welfare.

Kazakhstan government is therefore trying to improve the governance of their state-owned
enterprises. There is an upcoming interest to improve the value creation and not destroy often

important investments made by state-owned enterprises.

One of the main trends of the economic and social reforms conducted in Kazakhstan is formation of
effective market relations in the economy. The main source of the creation of a competitive private
sector is privatisation of the state property and reduction of the state control over the economy.

To begin with, privatisation has produced much more limited results as a driver of restructuring as
initially expected. While small and medium size enterprises have almost all been privatised, a high
proportion of economic activity still remains in state hands, in most Eurasian countries. The state
owns or effectively controls major utilities, and many of the largest firms. This contrasts quite sharply

with the three Baltic states as well as in Russia.

128



Eurasian countries have adopted a wide variety of privatisation methods. Ukraine has mainly used
voucher privatisation and transfers to insiders; only very recently it has been trying to attract foreign
investors to some of its biggest enterprises. Other countries have already introduced tender
privatisation and have, as a result benefited from more substantial foreign investment, as has energy-

rich Kazakhstan.

In Kazakhstan, the 330 largest enterprises producing more than 1/3 of the GDP are still under state
control. The situation of large state-owned corporations in Eurasia does not seem to suggest that

prolonged state ownership might lead to better outcomes for the companies or for society as a whole.

In Kazakhstan, the processes of privatisation started at the end of 1991, virtually immediately after
gaining of independence. In Kazakhstan, citizens were required to invest their vouchers through these
funds. In practice, voucher funds have not lived up to their assigned role as corporate governance
principals. They were often captured by managers or other politically well connected parties. In some
cases, they co-operated with insiders to strip assets off companies and then disappear with the

proceeds.

Currently the Government of the Republic of Kazakhstan has amended the list of Samruk-Kazyna
JSC assets to be privatised in 2016-2020. The updated list includes four subsidiaries of Kazakhstan
Engineering JSC: Kirov Machine-Building Plant JSC; Semipalatinsk Machine-Building Plant JSC;
Tynys JSC; and Kazakhstan Aviation Industry LLP, as well as Energia Semirechya LLP, 51% of
which belongs to Samruk-Energy JSC. To reflect these changes the corresponding resolution of the
Government of the Republic of Kazakhstan dated December 30, 2015 was amended. Every
privatisation program was developed for the period of several years, and had to include the following:
Tasks and goals of the state policy in the sphere of privatisation for the current period; Definition of
the objects included in the program; Methods and means of privatisation of the state property;
Forecast of privatisation revenues; Forecast of the volume of investments related to privatisation; A
list of the groups of objects exempt from privatisation due to the reasons of defence, state security
and social development; Questions related to the environmental protection and public health, as well
as retaining state monopoly in some sectors; Procedures of evaluation of the state property being

privatised.

“Samruk-Kazyna JSC and the Government of the Republic of Kazakhstan remain committed to the
country’s privatisation programme. The Privatisation Project Office is constantly assessing additional
suitable privatisation targets, in order to encourage the private sector to take on a leading role in the
country’s economy where appropriate. In light of this, the Fund has suggested adding four Kazakhstan

Engineering subsidiaries and one asset belonging to Samruk-Energy to the list of the companies to
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be privatised. The decision to remove seven assets from the privatisation programme was motivated
by the need to maintain state participation in the companies of strategic or socio-economic
importance, or in certain cases because privatisation was no longer considered viable.”

Including the changes introduced as part of the Comprehensive Privatisation Plan for 2016-2020, 215
Samruk-Kazyna JSC assets are planned to be privatised. To date, the Fund has sold 124 of these
companies. The remaining assets are scheduled to be sold by the end of 2018, except the Fund's six
largest companies, Air Astana, Kazatomprom, Samruk-Energy, KazMunayGas, Kazpost and
Kazakhstan Temir Zholy, which are set to be privatised through IPOs, provisionally by 2020, given
favourable macroeconomic and market situation.

The experience of the first stage of privatisation (1991-1992) was characterised by implementation
of two privatisation programs. On this stage the legal background for privatisation and attraction of
investments was created, as well as the relevant organisational infrastructure. The main accent was
made on the “small” privatisation of trade objects, catering and consumer services. Small and
medium-sized enterprises were sold to their employees. Large enterprises were commercialised and
after that up to 75% of their shares were sold to employees at a reduced price. The remaining shares
were intended to be sold on the coupon auctions later. Positive effect of the “small” privatisation
manifested itself in the implementation of market relations in trade and services and in the creation
of competitive environment.

At the same time, the process of privatisation was burdened by the sins of bureaucracy and
subjectivism. Plans of privatisation were created by local administrations without taking into account
the real situation of enterprises. Then these plans were made more concrete for separate regions and
sectors in the form of a certain set of indices. Their achievement was supervised by the administrative
organs of lower level, who prepared quarterly reports. It should be said that decisions on the value of
each enterprise, way of payment, ownership structure and amount of shares passed to employees were
very subjective. In reality, a privatisation commission, as a rule, approved the propositions developed

by employees and managers.

The second stage in the development of corporate governance in the Republic of Kazakhstan (1992-
1995) is characterised by the realisation of two privatisation programs from: 1992-1993 and 1994-
1995. The main tasks of the second stage were carrying out of mass privatisation and reorganisation
of large and medium-sized enterprises in industry, transportation and construction. It is a little bit of
a paradox that the government made a special accent on the fact that the quality of privatisation is
more important than its speed while starting the mass privatisation.

In Kazakhstan has shown the limitations of ownership conversion tools developed with a focus on

collectivist beginning that it was inevitable time. Adopted in March 1993. “National program of
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privatisation of state property in the Republic of Kazakhstan for 1993-1995” to determine the
direction and sequence of the transformation of state property.

On this stage, the mass (coupon) privatisation has been implemented. Every citizen was provided
with coupons and the opportunity to get shares of privatised enterprises in ex- change for them. The
goals of the mass privatisation were not achieved fully: investment funds haven’t started to work
effectively; there was not enough investment demand for the privatised objects from the population;
managers of attractive and profitable enterprises had been trying to buy out the coupons from the

population before the coupon auctions started to be held.

During this period, transformed into joint stock companies about 2,000 enterprises.
The third stage in the development of corporate governance in the Republic of Kazakhstan (from
1996 to 1999) of cash privatisation. Until the end of 1998, it was privatised in 2615 joint-stock
companies and economic partnerships. This represented 51.8% of the total number of established
joint-stock companies and economic partnerships.
Corporate governance has been built on the basis of well-established and effective regulations in
finance, securities, management, labor relations, contractual obligations, contractual activities,
organisational structures, marketing.

In 2000, the Concept of state property management and privatisation, the implementation of which
adopted three programs to improve the efficiency of state property management and privatisation.
In order to strengthen state control over strategic sectors of the economy in 2003, the Law of the
Republic of Kazakhstan “On state property monitoring in the economic sectors of strategic
importance.”
During the period from 1991 to the present time been privatised more than 39 thousand objects of
state property. The three-stage privatisation implemented after collapse of Soviet Union could
dramatically changed the ownership structure of industrial sector for the benefit of private investors
and entrepreneurs. Some private investment companies as well as foreign capitals became major
stockholders and/or managers of many privatised firms. It is noteworthy that some of them have laid
the foundation of so-called industrial-financial groups, which began to make inroads into so far
impregnable monopoly markets dominated by sectional state holding companies. Thereupon, the
significant diversification of industrial organisation and corporate governance was incarnated and to
some extent the intensification of managerial discretion has also proceeded. Notwithstanding such
positive achievements in the industry, new mechanisms of governance did not work out due to some
unsolved problems including increasing inter-enterprise arrears and underdevelopment of financial
sector, both of which are vital for new institutional investors. As a consequence, the government

remains most important stakeholder for even privatised firms and retains great influence in industrial
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decentralisation. Hence a reorganisation of the government-business relations is recognised as a key
element to predict whether Kazakhstan will promote indispensable conditions for competition in
industry further. Indeed, in this connection the central government actually has taken some drastic
measures to restructure its management system to adjust systemic transformation process. By way of
illustration, the government executed extensive integration of its organs and introduced strict
regulation regime against an arbitrary intervention by state agencies and officials into private business
activities and so forth. However, the effort for creating more neutralised relationship between the
state and business is seriously spoiled by an informal mechanism institutionalised on the top level of
the state. The most powerful seven business groups virtually represent most of gigantic enterprises in
Kazakhstan and enjoy exclusive apportioning of economic interests by occupying primary positions
in the cabinet of ministers and government offices. The scale of their political activities is difficult to
gauge. Albeit this fact, it is without doubt that they are so influential on decision-making process of
the government that there is no warranty to secure a fair competition in this country even in case if
privatisation policy will make a significant progress from now on.

Summarising all aforementioned aspects, the direction of SOEs in Kazakhstan is often appointed at
the political level and these companies have extensive links to the public sector, including access to
public funding from state-owned banks as well as credit facilities. State-owned enterprises also have
an advantageous position in terms of licensing. This entails various risks, such as undue political
interference in decision-making which may be in conflict with the best interests of the enterprise and
the general public?®?. Consequently, the OECD called for sufficient accountability and transparency

in these companies and emphasised the importance of external monitoring of their operations.

A Code of corporate governance for state-owned enterprises is reportedly under development, and
would include considerations of the guidance provided in the OECD Guidelines on corporate
governance of State-owned Enterprises, the OECD Principles of corporate governance and the

provisions of the Code of corporate governance.
Based on the above, it can be recommended that;

- the Kazakhstani government should make strenuous efforts to rectify the weakness of the
institutional coordination for promoting a market economy now and otherwise in the near
future, the country will lose its ascendancy of economic system over other Central Asian states.
In a sense, Kazakhstan may have to negotiate more steep and dangerous path of systemic

transformation than before.

262 OECD (2015), Guidelines on CG of State-owned Enterprises, Paris.
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- Following the example of Samruk-Kazyna, other SOEs in Kazakhstan should also be
encouraged to update their governance practices and to strengthen the rules and procedures of

transparency and accountability;

- the authorities should be vigilant to promote a level-playing field in the cases of competition

between SOEs and private enterprises;

- The government should consider publishing an annual aggregate report covering the activities
of all SOEs, as recommended by the OECD Guidelines on CG of State-Owned Enterprises.

Corporate governance in the private sector

The Law on JSC is the principal legal source of CG in Kazakhstan. According to the Law, the board
of a company is obliged to act according to the principles of transparency and openness, and in the
best interests of the company and its shareholders. All public companies should adopt a CG code, and
disclose it on their website. The Law gives a definition of a public company to which this requirement
applies; however, it is unclear how many companies in Kazakhstan fit under the definition. The Law
also describes the company’s code as follows: “the company’s corporate management code - the
document approved by the general shareholders meeting of the company which regulates relations
arising in the process of the company, between bodies of the company, the company and concerned

persons”?%,

In addition to the JSC Law, the Law on Accounting and Financial Reports also sets out certain
requirements for corporate reporting, and requires companies to prepare annual financial statements
in compliance with International Financial Reporting Standards. Issues related to environment and
society are disclosed only on a voluntary basis. In the 2012 Kazakhstan Investment Policy Review,
the OECD pointed out that the differences between reporting methodologies and the use of various
indicators makes it challenging to compare information provided by the companies.?%*

In some areas, the Code offers less guidance for companies than what is recommended by the OECD
standards of CG. The OECD Principles of CG highlight the necessity for a company to take into
account the rights and interests of all stakeholders. In contrast, Kazakhstan’s Code puts emphasis on
the board’s responsibilities with regards to the shareholders only. It calls for the board to act in the

best interests of its shareholders and to aim at increasing the market value of the company.

263 EBRD (2011), Kazakhstan Law on JSC
264 OECD (2012), OECD Investment Policy Reviews: Kazakhstan, OECD Publishing, Paris.
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Moreover, the Code does not sufficiently highlight the board’s responsibility in creating and
overseeing an environment of business integrity. In comparison, the OECD Principles of CG
emphasise that the company’s board should be in charge of guiding the company’s strategic direction,
including setting clear standards for integrity and accountability throughout the whole company. The
board should be responsible for continuous review of the company’s internal operations and monitor
its accountability, that is, implement and oversee the internal control and compliance frameworks so

as to detect and address misconduct?®.

Business integrity-related legislation in Kazakhstan is in certain cases still insufficient, particularly
in terms of the guidance it offers for corporate compliance with standards (either voluntary or
mandatory). The 2014 OECD report Responsible Business Conduct in Kazakhstan points out that one
of the main challenges for the country’s private sector regarding business integrity is in the practical
implementation of standards (both national and international). The gap between business integrity
standards and their practical implementation can partly be explained by the lack of knowledge of such
standards and tools, as well as by insufficient guidance on how to use them?®®,

Recommendations for reform:

- Kazakhstan could consider updating the Code of CG. The OECD Principles of CG could be
used as reference and particular focus could be drawn on the board’s responsibilities related to

business integrity.

- An assessment could be carried out on the effectiveness of Kazakhstan’s legal framework
relative to, in particular, the responsibilities and power of the board. Kazakhstan could consider
providing them with a stronger mandate for supervision of the company, including monitoring

of its accountability and for setting clear standards of integrity.

- In line with OECD standards, Kazakhstan should consider strengthening the guidance offered
to companies and making compliance with the Code of CG mandatory, under a comply or

explain mechanism.

- In addition, Kazakhstan should promote convergence of reporting methodologies and indicators
in order to facilitate comparison and discourage non-transparent practices which can increase

the risk of corporate misconduct.

265 OECD (2015), CG and business integrity: a stocktaking of corporate practices, Paris.

266 OECD (2014), Responsible Business Conduct in Kazakhstan, OECD Publishing, Paris; Artemyev A. et al. (2012),
Corporate social responsibility in Kazakhstan: from liability to strategic Investment, SIGLA Brief.
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4.9 Kazakhstani Corporate Governance Code

As a new concept for the Kazakhstani business environment, corporate governance professionals are
concerned with better performance and development of the companies. This concern creates to apply
international corporate governance standards in order to improve the financial environment for the
companies. In addition, applying international corporate governance standards is consistent with the
principles of globalization, global competition and the openness of the economic. Applying the
Kazakhstani CGC will show that the local market is implementing the requirements and the criteria‘s
of transparency and accountability to protect the investors and traders. Moreover, Kazakhstani CGC
will show that the Kazakhstani companies have the ability to deal with the worldwide corporations
and markets. Accordingly, this will increase and enhance the confidence in the national economy. As
a result, this is an indicator for the foreign investors and corporations to attract and motivate them to
invest in the local market. Kazakhstani companies® obligations are constrained under the regulations
to align with the business companies and corporate governance such as the Corporate Governance
Code (CGC) and Company Law (CL).

The Cadbury Report (1992) and OECD Principles of Corporate Governance (2004) played an
important role in the developing of corporate governance codes globally. Various countries have
followed the Cadbury Report by introducing different codes for the best practices of corporate
governance. These codes tried to implement Cadbury Report by providing variety of
recommendations such as board structure and ownership structure.

Kazakhstan has adopted and followed the international corporate governance codes by introducing
their own corporate governance code in 2005. These codes include many recommendations in line
with international best practice. The code was draws upon to the OECD principles of corporate
governance and the guidance were issued by the Financial Committee to enhance the banking
organizations of corporate governance. In particular, the recommendations of the code were heavily
informed by those of the OECD principles.

The guide was issued in view of the development of the national economy, and in line with the efforts
of the JSC to develop the national capital market. The major areas of enforcement include rules of
corporate governance for shareholding companies that are listed in the KASE. It contains an
established and clear framework that regulates the relations between the companies and management.
These codes define their duties, rights and responsibilities. These rules are based mainly on the
Companies Law, Corporate Law and the international principles (e.g. OECD principles).
Furthermore, the important role of the National Bank cannot be ignored in promoting the role of
corporate governance of financial and non-financial institutions in Kazakhstan as one of the key
players. The National Bank of Kazakhstan had issued the bank Director‘s Handbook of Corporate

Governance in 2014. Moreover, the National Bank prepared the corporate governance code which
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helped in implementing the international corporate governance practices inside the Kazakhstani
banks.

Safe financial environment is the framework for good development corporate governance. Different
laws related to corporate governance have been issued and implemented (e.g. JSC Law, Company
Law, Insurance Law, Banking Law, Commercial Law, Law of Privatisation and Law of Investment
Promotion). These laws spotlight the issues that are related to corporate governance, which are:

- The financial disclosure and the company‘s legal personality are independent to their

shareholder.

- These laws help in governing the conditions, procedures and the actions that may appear, such
as transfer properties or acquisitions (e.g. the right for transfer of company and individual

ownership, possession and mortgages).

- To pursue the legal structure of the companies and confirm that these companies have the

following assemblies; audit committee, board of directors and general shareholders.

The Kazakhstani CCG published in 2005 by the JSC covers the following areas:

- Definitions of key terminology.

- The board‘s structure and responsibilities.
- Shareholder general meetings.

- Shareholders® rights.

- Guidelines for financial disclosures.

- Accountability and auditing.

- Ownership structure.

The Disclosure Department in the JSC is the responsible department for applying and implementing
the previous rules inside all the companies® applications to strength their performance in order to
enhance and improve the national economy and the investment environment (JSC, 2005).
Furthermore, in order to encourage foreign investors to invest in Kazakhstan, Kazakhstan has signed
several promotion and reciprocal of investments agreements with the following countries: the UK,
France, the US, Germany, Italy, Malaysia, Romania, Tunisia, Turkey, Algeria, Yemen, Bulgaria,
Austria, China, Spain, Syria, Poland, Kuwait and Singapore (Ministry of Finance website). Naturally
such extensive international agreements require a sound legal framework and some degree of

regulation from the government. Therefore, if the companies operate their business without efficient
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mechanisms of corporate governance, they might lose the advantage from attracting foreign investors
and they probably will face challenges and difficulties to enter to the international market.

In summary, firstly, Kazakhstani firms are trading in different industries, which generally affects
corporate governance due to different practices between industries resulting from differences in
capital structure, complexity of operations, ownership levels and business type. This study therefore
includes the industry effect in order to find the impact of the industrial sector on firm performance.
Secondly, Kazakhstan started economic and financial reforms and adopted legislation to motivate
and initiative accountability and transparency in the country, in order to build a safe financial
environment for the local and foreign investors. In this sense, the study will investigate these changes
and improvements of legislation by using annual dummy variables to investigate this effect on firm
performance. It is expected that the development of the financial environment might improve the firm
performance in Kazakhstan.

Thirdly, the board of directors is the apex of hierarchical corporate control systems, and its primary
role is to monitor the management by agents on behalf of principals (shareholders); it was elected by
shareholders. In Kazakhstan, ownership is typically concentrated among large shareholders such as
families and companies, which clearly can affect management decisions. Any attempts to introduce
good corporate governance principles might be hampered by the inflexibility of organisations, the
limited autonomy of managers, and the lack of managerial objectivity to monitor firm activities and
to achieve objectives. For example, if the company has family ownership it is more likely that the
CEO is also chairman. Therefore, an efficient board can improve corporate governance by reducing
the agency costs and solve the conflicts between the management and shareholders. In Kazakhstan,
the legislative perspective advocates that the size of the board should reflect a sufficient balance of
skills and experience, ranging from five to thirteen members. In addition, to reduce the ability of the
CEO to act against the interests of the shareholders, the Kazakhstani CGC (2006) advises separation
of the chairman and CEO roles, and advocates that at least one-third of the board should comprise
NEDs. In order to exert a monitoring on managers‘ decisions in the interest of shareholders; thus the
study explores the effect of the board of directors.

Furthermore, the prevalence of concentrated ownership in Kazakhstan indicates that most firms are
dominated by large shareholders, such as families and institutional investors. Implications of this
include that large shareholders might create power bases based on their voting rights, manipulating
firm policies to control managers* actions for their own interests, thus increasing the agency problem
and undermining firm performance. On the other hand, large shareholders can be expected to monitor
management decisions more closely due to their increased stake in the firm, which would reduce the

agency problem and improve firm performance. Both of these alternatives are possible, thus the study
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investigates the impact of the concentrated ownership and owner identity (i.e. the nature of the
owners) on firm performance.

Finally, Kazakhstan started economic and financial reforms to improve the accountability and
transparency in the financial environment to increase and enhance the confidence in the national
economy. Suleimanov states that different laws related to corporate governance have been issued and
implemented (e.g. Securities Law, Company Law, Insurance Law, Banking Law, Law of
Competition, Commercial Law, Law of Privatisation and Law of Investment Promotion). This has
resulted in increasing the foreign investors to the local market. Kazakhstani is in the top of Central
Asian countries in terms of attracting foreign investment. In this regard the study will investigate the
impact of the foreign ownership on the performance of the Kazakhstani companies.

Thus, the study reviewed the theoretical framework and the empirical literature about corporate
governance mechanisms, then the study reviewed the Kazakhstani background in order to modify if
necessary some of the measures to answer the study questions. The next chapter will explain the

source of the data and the way the variables how they have been construed.

4.10 Summary.

This chapter has examined the current practices of and improvements to the Kazakhstani corporate
governance framework, investment climate in the country and corporate governance of state-owned
enterprises. This chapter has looked further into the evolution of the Kazakhstani corporate
governance framework, and has also focused on a variety of factors that have enhanced the corporate
governance framework including the necessity to improve the position of economic and stock market
as well as the necessity to enact modern pieces of legislation, which would support the corporate
sector.

Corporate governance has reached a new level of importance within capital markets all over the
world. Several reforms have increased its awareness and have led to improvements in infrastructure
and legal systems. But there is still a lot of effort to make to create a sustainable system of corporate
governance. The financial crisis has shown that a lot of countries have to rethink their strategy and
policy in order to be less vulnerable. It is no longer enough to only think about the maximisation of
economic value. The need of a long-run sustainability is getting bigger and, at the same time, creates
a new factor of risk. Corporations have to consider the wealth of more than just one type of
shareholders and have to take all possible outcomes of their action into account. The simple
shareholder value concept is out of date and does not represent the objective of a modern company

any more. It became inevitable to take the interest of other stakeholders into account when making
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decisions. The awareness of the right to be treated fairly has opened the mind of shareholders and led
to a revolution in shareholder protection. Mechanisms to respond to the corporate responsibilities
have to be created. Corporate governance is not only about dealing with the relationship between
ownership and management anymore, it became crucial to defend one’s position in the economic
environment. It became part of the company’s strategy, using it to reduce risk, improve its reputation
and attract investors. Especially for emerging economies it is a good method to improve the
conditions for starting to trade internationally.

The problem of modern corporate governance arises with the development of global stock markets
and the globalisation of economic processes, due to the transition from the “capitalist private property
owners” to “capitalism hired professional managers.” Separation of activities and responsibilities,
executive and control the distribution of functions between shareholders and management, enterprise-
wide search for equilibrium are expressed in the Corporate Governance Code. Currently, in most of
the developed world are corporate governance codes developed at the initiative of non-governmental
professional associations and widely accepted in the business community on a voluntary basis.

The institutional framework supporting good corporate governance needs improvement. International
audit, law and rating firms are present in Kazakhstan and all together undoubtedly provide some
contribution to enhancing corporate governance. Also Samruk-Kazyna seems to be committed to the
cause of good governance in State Owned Enterprises. However, the corporate governance code
(2005) lake proper implementation mechanism and definition of corporate governance and needs to

be updated.
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Chapter 5: Corporate Disclosure and Transparency in the Kazakhstani Capital Market

5.1 Introduction

5.2 The Demand and Need for Transparency and Disclosure in Corporate Governance
5.3 Significance of disclosure and transparency in the Board’s Annual Review

5.4 Measuring disclosure and transparency for Kazakhstani firms

5.5 Summary

5.1 Introduction

Transparency and disclosure (T&D) are essential elements of a robust corporate governance
framework as they provide the base for informed decision making by shareholders, stakeholders and
potential investors in relation to capital allocation, corporate transactions and financial performance
monitoring. The importance of transparency has been widely recognised by academics, lawyers and
market regulators, resulting in numerous rules and regulations being introduced over time to ensure
timely and reliable disclosure of financial information, creating standards to which companies must

adhere.

Corporate governance in today’s global environment has become more complex and dynamic in
recent years due to increased regulatory requirements and greater scrutiny, creating increased
responsibilities for board of directors to comply with rigorous governance standards and also to cope
with increasing demand from shareholders and other stakeholders for T&D. Considerable attention

has been focused on the corporate disclosure requirements and transparency since the financial crisis.

It has generally been agreed that the main failure leading to the financial crisis stemmed directly from
the lack of financial disclosure and inadequate governance practices. Thus, corporations are now
under pressure to provide timely, consistent and accurate information to shareholders and the public
regarding financial performance, liabilities, control and ownership, and corporate governance issues.
This is critical if investors are to be able to make informed judgments on the risks and rewards of any
investment. On the other hand, the greater the extent of T&D, the greater the level of confidence in
the operation of markets, and the greater is the access to capital financing. Due to the growing
awareness of investors’ rights, corporations should focus their efforts to elevate their T&D and overall

level of corporate governance standards for the benefits of all their stakeholders.
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Corporate governance principles worldwide advocate the disclosure and transparency of corporate
information and annual reports, which is deemed necessary and advantageous for investors and all
market contributors. As a matter of fact, the implementation of disclosure and transparency principles

was indeed urgent to achieve a satisfactory corporate governance framework?%’,

This chapter has been specifically proposed to gain a proper understanding of current disclosure and
transparency practices in the Kazakhstani Corporate governance system. Its research undertaken to
answer vital questions about the implementation of disclosure and transparency in the Kazakhstani
context. First, it provides a general overview on disclosure and transparency. Secondly, it examines
the significance of disclosure and transparency company annual reports. Finally, it analyses the

disclosure and transparency prerequisites in annual reports.

5.2 General view of disclosure and transparency

In current corporate governance literature, disclosure and transparency concerns play a vital role in
the evolution of corporate governance. Disclosure and transparency are defined as a method by which
information about the present settings, decisions and activities is made available, detectable and
comprehensible. Disclosure and transparency are salient features within international corporate
governance frameworks. In this respect, they should be the major endeavour of any corporate
governance framework?®®. In addition, the law of Corporate governance should focus on disclosure
and transparency as well as establishing perfect corporate governance framework®®. The OECD
principles of corporate governance state that:

“The corporate governance framework should promote transparent and efficient markets, be
consistent with the rule of law and clearly articulate the division of responsibilities among different

supervisory, regulatory and enforcement authorities”?'°.

In any establishment, good corporate governance starts with the owners and percolates down through
the board and different management levels to the employees. No matter what the ownership is, there
is a need for transparency and accountability in its relationship with other stakeholders. In this
context, all rules that define the governance responsibilities, incentives and sanctions facing the
board, management and staff must be well articulated. Board members must be held accountable and

liable for their decisions and actions that have impact on the interests of other stakeholders.

267 OECD Guidelines on Corporate Governance of State-Owned Enterprises. 2015 edition. OECD Publishing, Paris
268 Hommelhoff, Peter. Corporate and business law in the European Union. p595.

269 Corporate Governance Code of “Samruk-Kazyna” JSC

270 OECD Principles. http://www.oecd.org/corporate/principles-corporate-governance.htm
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Transparency means openness. A free, efficient, and globally competitive market depends on
openness. Investors must have confidence in the market and in the information provided by and about
the companies in which they invest. If a company does not provide that level of confidence, investors
will cease to participate in it. Examples of this openness are disclosing publicly (1) details of
operations and financial conditions, (2) how the board makes key decisions, including those affecting
executive compensation, strategic planning, the nomination of directors, the appointment and
assessment of management and (3) the backgrounds of director nominees, including any economic
links to the company. In addition, companies must inform the public or relevant parties as to whether
they comply with the Codes of Best Practice and explain the reasoning for any variations. In line with
this, Boards should have the ability to effectively monitor management performance, and investors
should have the ability to effectively monitor the Boards.

The importance of transparency has been widely recognised by academics, lawyers and market
regulators, resulting in numerous rules and regulations being introduced over time to ensure timely
and reliable disclosure of financial information, creating standards to which companies must adhere.
Corporate governance in today’s global environment has become more complex and dynamic in
recent years due to increased regulatory requirements and greater scrutiny, creating increased
responsibilities for board of directors to comply with rigorous governance standards and also coping
with increasing demand for T&D. Considerable attention has been focused on the corporate T&D
since the Asian financial crisis. It has generally been agreed that the main failure leading to the
financial crisis stemmed directly from the lack of financial disclosure and inadequate governance
practices such as the supervision and accountability of directors. As a result, there has also been an
increase in the number and complexity of accounting standards and other regulatory requirements for
disclosure around the world to protect the investing public. Thus, corporations must provide adequate,
accurate, and timely information to shareholders and the public regarding financial performance,
liabilities, ownership, and corporate governance issues. This is critical if investors are to be able to

make informed judgments on the risks and rewards of any investment (OECD, 1998).

Corporate governance concerns the control of a corporation, vested in the board of directors who play
a crucial coordinating role to balance the interests of various stakeholders (both internal and external)
and achieve sustainable profits. In general, corporate governance highlights the important principles
of oversight and control over the executive management’s performance and strategic directions; and
their accountability to the shareholders. A code of ethics, which clarifies and stipulates adherence to
some of more abstract ideals of trust and accountability, is essential for good corporate governance.
The board and management should endeavor to uphold and nurture accountability, transparency,
fairness, and integrity in all aspects of the company operations.
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Corporate transparency describes the extent to which a corporation's actions are observable by
outsiders. Transparency is one of the key steps to corporate governance and ensures that management
will not engage in improper or unlawful behaviour since their conduct can be and will be scrutinised.
To achieve transparency, a company should adopt accurate accounting methods, make full and
prompt disclosure of company information and make disclosure of conflict of interests of the directors
or controlling shareholders, etc. A key element of ‘good’ governance is ‘transparency’, which
incorporates a system of checks and balances among the board of directors, management, auditors
and other stakeholders. According to the principles of corporate governance of the Sarbanes-Oxley
Act, 2002, organisations should clarify and make publicly known the roles and responsibilities of
board and management to provide stakeholders with a level of accountability?’t. Accountability
ensures that managers utilise the company’s resources in the most efficient and desirable manner as
well as for the most appropriate goals without improper regard for personal interests. The UK
Cadbury report stresses that making the accountability work is the responsibility of both the board
and management. Management is accountable to the board, which in turn is accountable to
shareholders. They should also implement procedures to independently verify and safeguard the
integrity of the company's financial reporting and provide the quality of information to all
stakeholders of the company. Disclosure of material matters concerning the organisation should be
timely and balanced to ensure that all investors have access to clear, factual information. All in all,
T&D enhance the control and behaviour that support effective accountability for performance
outcomes. An entity is more likely to achieve better result when corporate governance practices of
T&D are given prominence within the organisation. Conversely, firms with poor corporate

governance strategies are more likely to underperform in the long term.

The major goal of disclosure and transparency under any corporate governance system is to enable
stakeholder groups, including the shareholders, to obtain appropriate information about the
corporation’s financial situation. Disclosure and transparency also aim to assist the relevant corporate
decision makers and share investors to make fully informed decisions. In particular, the disclosure of
financial information offers a variety of advantages; namely providing information about the
corporation’s presentation, preventing fraud and increasing the market’s capability to monitor the
actions of the management?’2, The disclosure of financial information is fundamental to all
shareholders, as they are otherwise unable to exercise their rights without truthful disclosure and
transparency, specifically, they need to exercise their right to decide whether to retain and purchase

271 Sarbanes-Oxley Act, 2002. Public Law 107-204-July 30, 2002.

272 The law and practice of CG by Mark Womersley. Vine Publications Ltd 2005.
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their shares at an up-to-date juncture, in possession of the correct information about the corporation’s

financial situation®’.

Since, disclosure and transparency are fundamental components of corporate governance; they are
clearly associated with the reform and quality of corporate governance. This is because corporate
governance reform is linked to greater levels of disclosure resulting in lower asymmetric information

and higher firm value?’#,

Corporate disclosure and transparency have received great attention especially after the numerous
corporate scandals and financial crisis in the business world?™®. This is because disclosure is an
integral tool for firms to report their performance in order for investors to adequately evaluate it. The
increase in corporate transparency happens when more and better-quality information is disclosed
through various media, such as the companies' websites, annual reports, newspapers, etc?’®, There are
two different kinds of corporate disclosure: mandatory/obligatory and voluntary. Voluntary
disclosure consists of information voluntarily revealed by a company, and the extent of this type of
disclosure is very important in enhancing overall transparency levels. In the same sense, Ronen and
Yaari (2002) identified mechanisms that induce disclosure as either self-induced mechanisms or
mandatory disclosure requirements. The self-induced refers to voluntarily pushing for more

disclosure of information beyond those legally mandated?"".

Disclosure and transparency are ways of keeping corporate stakeholders more up-to-date with the
way the company is run or governed in order for them to take more informed investment decisions .
So, greater corporate disclosure; especially voluntary disclosure; implies the decline of information

asymmetry between the various stakeholders.

273 Benefit Corporation law and governance: pursuing profit with purpose by Frederick H. Alexander. Barrett-Koehler
Publishers, Inc USA 2017. p.280.
274 Akhtaruddin, M., Hossain, M.A., Hossain, M. and Yao, L. (2009), "Corporate Governance and Voluntary Disclosure
in Corporate Annual Reports of Malaysian Listed Firms," Journal of Applied Management Accounting Research
(JAMAR), Vol. 7, No. 1, pp. 1-20.
275 Huafang, X. and Jianguo, Y. (2007), "Ownership Structure, Board Composition and Corporate Voluntary
Disclosure: Evidence from Listed Companies in China," Managerial Auditing Journal, Vol. 22, No. 6, pp.604-619.;
Rouf, A. and Al Harun, A. (2011), "Ownership Structure and Voluntary Disclosure in Annual Reports of Bangladesh,"
Pak. J. Commer. Soc. Sci., Vol. 5, No. 1, pp. 129-139.
276 Healy, P.M. and Palepu, K.G. (2001), “Information Asymmetry, Corporate Disclosure, and the Capital Markets: A
Review of the Empirical Disclosure Literature,” Journal of Accounting and Economics, Vol. 31, pp. 405-440.; Uyar,
A., Kilic, M. and Bayyurt, N. (2013), "Association between Firm Characteristics and Corporate Voluntary Disclosure:
Evidence from Turkish Listed Companies," Omnia Science, Intangible capital, Vol. 9, No. 4, pp. 1080-1112.
277 Ronen, J. and Yaari, V. (2002), "Incentives for Voluntary Disclosure," Journal of Financial Markets, Vol. 5, pp. 349-
390.

Adiloglu, B. and Vuran, B. (2012), "The Relationship between the Financial Ratios and Transparency Levels of
Financial Information Disclosures within the Scope of Corporate Governance: Evidence from Turkey," The Journal of
Applied Business Research, Vol. 28, No. 4, pp. 543-554.

144



True or complete transparency is rare or even impossible. So, transparency doesn't necessarily mean
full disclosure?’®. There will always be a certain degree of information gap between different parties;
usually management and investors; even in countries with the most efficient capital markets?’®. The
aim is to maximise the free flow of information as best as possible. Information flow simply means

getting relevant information to the right people at the right time for the right reason.

Corporate transparency has been defined by many academicians. Simon (2006), for example, defined
information transparency as: “the convergence of information streams and their delivery to interested
parties (stakeholders) at the time of perceived information need.”?®® Transparency was also defined
by Adiloglu and Vuran (2012) as having companies act in an open and transparent manner in order
to enable stakeholders to have any information required to be able to defend and maximise their
interests?!. Bushman et al. (2004) defined corporate transparency as the ease of accessibility of firm-

related information regarding publicly-listed companies by those outside the company?®.

Holtz (2008) defined transparency into a more detailed manner. He emphasised the importance of six
factors in the organisation and the degree to which they are shared with all stakeholders. The six
factors are: the company's leaders; employees; values; culture; results of business practices; business
strategy. Leaders and employees of transparent companies should be: accessible at all times; honest;
willing to help whenever possible. Transparent companies should also put great emphasis on ethical
behaviour and the fair treatment of all stakeholders. The results of all business practices - whether
successes or failures - should be truly communicated by a transparent company. Lastly, a company's
business strategy should be clearly defined in order to help investors make important investment
decisions; and in order to avoid any gap between the company’s strategy and investors’ expectations.
The greater the degree to which an organisation shares the previous six factors with all of its
stakeholders, the more transparent it is?®3. Also, in order for collaboration to occur between any

involved parties; they must have confidence that what they agreed upon will actually take place. This

278 Holtz, S. (2008), "A Clear Case for Transparency," Communication World, Vol.25, Issue 6, pp. 16-20.

219 Healy, P.M. and Palepu, K.G. (2001), “Information Asymmetry, Corporate Disclosure, and the Capital Markets: A
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280 Simon, C. (2006), "Corporate Information Transparency: The Synthesis of Internal and External Information
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trust will be built and developed through the integrity of the organisation’s disclosed information and

the extent of transparency it magnifies?*.

To sum all this up, transparency can be defined as the timely disclosure of adequate information
regarding the company’s financial, operational and governance aspects. A transparent corporate
environment provides any interested party with the required information that will assist them in

making rational investment decisions®®,

There are many signals that show the extent of the organisation’s willingness to be more transparent.
For instance, the ease at which corporate decision-makers are able to receive internal and external
information necessary to make sound business decisions, the greater the company’s level of

information transparency?®,

Bushman et al. (2004) assessed corporate disclosure and transparency by classifying information
mechanisms into three categories. The first category consists of corporate reporting of both voluntary
and mandatory periodic disclosure. The second is the private information acquisition and
communication; which happens directly by reporting to financial analysts or indirectly by providing
institutional investors or insiders with information. The last category is information dissemination
through the media?®’. So, until all organisations start recognising the importance of transparency,
communicators should try their best to be more transparent and to voluntarily disclose as much as

possible?®,

There is a problem with corporate disclosure and transparency, especially in emerging markets. Patel
et al. (2002) concluded that emerging markets in Asia and South Africa show a much higher
disclosure and transparency compared with emerging markets in Eastern Europe, Latin America, and
the Middle East?°. This makes researching ways that enhance corporate transparency and disclosure
in Kazakhstan crucial.

284 Jahansoozi, J. (2006), "Organization-stakeholder Relationships: Exploring Trust and Transparency," Journal of
Management Development, VVol. 25, No. 10, pp.942-955.

285 Ahmed, S.S.H. and Ahmed, R.S.H. (2013), "The Relationship between Corporate Governance and Transparency &
Disclosures in State Owned Enterprises (SOESs): Literature Review," International Journal of Business and Management
Studies, Vol. 5, No. 2, pp. 251-260.

286 Simon, C. (2006), "Corporate Information Transparency: The Synthesis of Internal and External Information
Streams," Journal of Management Development, Vol. 10, No. 10, pp. 1029-1031.

287 Bushman, R.M., Piotroski, J.D. and Smith, A.J. (2004), "What Determines Corporate Transparency?" Journal of
Accounting Research, Vol. 42, No. 2, pp. 207-252.

288 Holtz, S. (2008), "A Clear Case for Transparency,” Communication World, Vol.25, Issue 6, pp. 16-20.

289 patel, S.A., Balic, A. and Bwakira, L. (2002), "Measuring Transparency and Disclosure at Firm-Level in Emerging
Markets," Emerging Markets Review, No. 3, pp. 325-337.

146



With regard to the Kazakhstani case, Financial Institutions’ Association of Kazakhstan has taken
disclosure and transparency into account. The Association has linked Chapter 7 of the Code on
Corporate governance to disclosure and transparency, this is binding to all listed corporations.

Chapter 7 of the Corporate governance Code requires that:

“Disclosure of information on the Company’s activities shall contribute in participation in the share

capital of new shareholders and facilitate positive solution of investors.

In addition, to what is required in the Listed Rules in connection with the content of the report of the
board of directors, which is appended to the annual financial statements of the company, such report

shall include specific disclosure requirements”?%,

Moreover, disclosure and transparency requirements are included in Chapter 9 JSC the Law of the
RK dated 13 May, 2003 No 415. On the whole, the disclosure and transparency requirements found
under the Corporate governance Code and the Listed Rules derive from the current rules of the Stock

Exchange?®?.

Similarly, the UK corporate governance code has acknowledged that the disclosure and transparency
requests are incorporated into three pieces, of legislation; namely, the FSA Disclosure and
Transparency Rules, FSA Listing Rules and the UK corporate governance code %2, Reference of the
UK corporate governance code to these regulations resembles the Kazakhstani corporate governance
code (Chapter 7) to the Kazakhstani Listing Rules regarding the disclosure and transparency
requirements, which are not stated under the corporate governance code. In particular, the UK
corporate governance code has revealed a variety of disclosure and transparency requirements related
to many institutions inside the corporation. These requirements can be found under the Kazakhstani
corporate governance code and the Listing Rules, but with slight variation in accordance with the

advancement of each country’s capital market.

The corporate governance code also suggests that a corporation’s articles of association should state
the board’s supervisory rules regarding the corporation’s disclosure and transparency policy. For

example, the board is responsible for ensuring the corporation’s implementation of any policies

2% Corporate Governance Code on 21 February 2005 and by the Council of the Association of Financiers on 31 March
2005. The Code was revised in July 2007.

21 Kaparycos @.C. O paciuupeHuy rocy[apCTBEHHOTO KOHTPOJIS [0 HEKOTOPBIM aclEKTaM KOPIIOPATUBHOTO
yIpaBJeHHUs B KazaxcTaHCKUX Oankax. B ¢0. ['ocynapcTBo u rpaskaaHckoe mpaBo: MaTtepHraibl MEeXIyHapOoaHON
HAYYHO-TIPAKTUYECKOW KOH(PEPEHIMH, TOCBILICHHOH MaMsaTH U 85-JIeTHIO CO JTHS POXKICHUS J1.10.H., Tpodeccopa
10.T".bacuna (B paMKax €KeroJHbIX HUBUIUCTUUECKUX yTeHH). Anmartsl, 29-30 mast 2008 r./ OtB. pen.
M.K.Cyneitmenos. — Anmatsr: HUU gactroro npasa Kas['lfOV, 2008. C. 394-401. (In Russian) [F. Karagusov. ]
Expansion of state control in corporate governance of Kazakhstan banks. Book of State and civil law: Articles of the
international scientific-practical conference dedicated to the memory and the 85th anniversary of the birth of Doctor of
Law, Professor Yu.G. Basin. Almaty, 29-30 May, 2008/ ed. by M. Suleimenov. p. 394-401.

292 UK Corporate Governance Code, Financial Reporting Council, pp. 27-32.
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concerning divulging obvious information to all stakeholder groups®®®

. This is supported by evidence
that the board members and top executives are first responsible for humanising and monitoring the

corporation’s policies, including disclosure and transparency?®.

5.3 Significance of disclosure and transparency in the Board’s Annual Review

This study explores the extent and levels of corporate disclosures in the annual reports of the listed
companies on KASE in Kazakhstan, a growing emerging country. The disclosure of financial
information in annual reports is a key area of accounting research and, more specifically, corporate
disclosure has received a great attention to the academicians and several research is done both in
developed?®®® and developing countries, however, a very few attention is done in Central Asia in
general and Kazakhstan in particular?®®. The annual report is a significant element in the overall
disclosure process, because it is the most widely disseminated source of information on publicly held

corporations.

Disclosure refers to providing information which enables stakeholders to evaluate future performance
of a company. Disclosing information reduces information asymmetry between firms and
stakeholders. It plays a role in closing the information gap between the two parties, thus permitting

stakeholders to make healthier decisions about companies.

The available literature has suggested many ways in which a firm or its management can benefit from
enhanced disclosure. Moreover, while information disclosure is socially desirable, the tradeoff
between its benefits and costs may lead to partial or no disclosure and one thereupon should decide
whether the disclosure should be voluntary or mandatory. In addition, the economic and accounting
literature has asserted that, in the view of informational asymmetry, (costless) disclose of private

information brings general gains in economic efficiency.

There are several motivations for the present study. Although there is a growing body of research on
disclosure practices of firms, many of the studies have been conducted in developed countries. F.
Karagusov point out the scarcity of studies that have investigated disclosure of corporate information
in developing countries, this observation also holds true for Kazakhstan which is an important

developing country in CIS region with its rapidly growing economy. In addition, the subject has not

2% Corporate governance Code 2015

2% Joseph Marcello, “Government and the common good”, Journal of Business Ethics 89 (2009); 11.

2% Aljifri, K. (2008). Annual report disclosure in a developing country: The case of the UEA. Advances in Accounting,
24, 93-100.

2%Corporate Governance in Transition Economies: Kazakhstan country report. EBRD. December, 2017.
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been studied as much as other areas of information disclosure, such as social, environmental, and
intellectual capital. Furthermore, sufficient knowledge is lacking with respect to the factors that

influence disclosure?®’.

Credible disclosure and transparency is a symptom of good Corporate governance and it is vital for
allocation of scarce resources. With credible disclosure, existing and potential investors may be able
to distinguish between good and bad corporate decisions at an average level. Adverse selection
avoidance, disclosure and transparency should therefore lower the firm’s cost of capital, as investors

become sceptical.

The firm’s decision to voluntarily disclose information depends on its conjectures about the beliefs
held by competitors and investors. The study of A. Pacces concluded that if the firm can make credible
disclosures about its value to uninformed investors, in equilibrium the firm will disclose all of its
information regardless of how good or bad are the news?®®, Many recent studies have hypothesised
that firms® voluntary disclosure choices are aimed at controlling the interest conflicts among
shareholders, debt holders, and management?®°, It is meant that the extent of these interest conflicts,
hence the incentives behind voluntary disclosure choices vary with certain firm characteristics.

A corporation’s board of directors bears direct responsibility for creating a culture of transparency.
Truly independent boards establish policies that ensure and reward transparency. They diligently
monitor implementation, decisively intervene to ensure completeness, ensure that facts are not
obscured and that conflicts of interest are eliminated.
Senior management’s responsibility is to create the programs and processes to see that these policies
are properly executed. In best practice corporations, top leaders are diligently committed to a culture
of transparency. Not given to edicts from the top or just mechanical processes of auditing,
accountability permeates the corporation and real commitments are made for collaboration and
sharing information.
Leaders create programs and processes that institutionalise transparency and make it an essential
function and trait of the corporation.
When top management has done its part, individual actions of employees make a transparent culture
real. Those in the trenches are often most aware of how the corporation is really functioning at the
operational level, and as such, they bear equal responsibility for organisational transparency.

No corporation in the world can claim victory when it comes to transparency. Like safety and quality

297 Kaparycos ®. O nonstun Kopnoparussoro npasa. FOpuct N8, 2010. [Karagusov, F. About Corporate Law. Uyrist
N8, 2010.] (in Russian)

2% Rethinking CG. The law and economics of control powers. Alessia M. Pacces. London, 2012. p.470.

2% Barry, C., and Brown, S. (1985). Differential information and security market equilibrium. Journal of Financial and
Quantitative Analysis 20, 407-422.
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programs, transparency is a journey, not a destination. Transparency requires constant refinements in

response to new market requirements and increasing organisational competencies.

Building a culture of transparency is a fundamental first step to achieving trust. Open and honest
communications support the decision to trust. Lack of communication and transparency creates
suspicion. Transparency happens only when an institution creates a culture of candor and respect,
stakeholders feel free to speak the truth to the board and management. If the executives are willing to
listen to opposing points of view and promise to consider the merits of others’ arguments, they pave
the way for a culture of transparency. Broadly defined, transparency refers to the degree to which
information flows freely within an organisation, among managers and employees, and outward to
stakeholders. Bennis and O’Toole (2009) offer seven steps for developing a culture of transparency

in the organisation:

1. Tell the truth

2. Encourage people to speak truth to power

3. Reward contrarians

4. Practice having unpleasant conversations

5. Diversify information sources

6. Admit mistakes

7. Build organisational support for transparency

Many organisations today are genuinely committed to transparency, openness and candor.
Transparency exists when information is assembled and made readily available to other parties and
creates an informed and communicative environment conductive to greater cooperation among all
parties in the organisation. How effectively information flows through an organisation is directly
related to its culture? A board of directors of the organisation bears direct responsibility for
cultivating a culture of accountability and transparency. Truly independent boards must establish
policies that ensure and reward transparency. They diligently monitor implementation, decisively
intervene to ensure completeness, ensure that facts are not obscured and that conflicts of interest are
eliminated. On the other hand, management’s responsibility is to create the programs and processes
to see that these policies are properly executed. In best practice organisations, top leaders are
diligently committed to a culture of transparency. Not given to directives from the top or just
mechanical processes of auditing, accountability permeates the organisation and real commitments

are made for collaboration and sharing information.

There is internal transparency and external transparency: users or customers — both difficult to achieve

and both critical to success. Internal transparency puts the right information together with the right
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person at the right time. External transparency demonstrates communication of values to the

company’s customers and consumers.

Nowadays, most countries are upgrading their laws and regulations to include compliance with good
CG and T&D standards and companies are voluntarily having their corporate governance and T&D
practices rated, to signal their quality and to improve their current practices. There are five pillars of

T&D which comprise:

Truthfulness — information disclosed must provide accurate description of circumstances.

- Completeness — information disclosed must be sufficient to enable investors to make informed

decisions. Information must include both financial and non-financial matters.

- Materiality of information — information disclosed must be material to influence investment

decisions.

- Timeliness—information disclosed must be timely to enable investors to react as quickly as

possible.

- Accessibility — information disclosed must be easily accessible and available to investors at low
cost.

Disclosure of reliable, timely information contributes to liquid and efficient markets by enabling
investors to make investment decisions based on all of the available information that would be
material to their decisions. As a result, investors are demanding better reporting and greater
transparency. They are demanding more information, and they are shouting louder than ever before.

Corporate governance systems are used by a company to promote fairness, complete and accurate
financial reporting and accountability. T&D are critical elements of a robust corporate governance
framework as they provide the basis for informed decision making by shareholders, stakeholders and
investors regarding capital allocation, corporate transactions, and financial performance monitoring.
Hence, T&D not only serves to investors but helps regulators in maintaining market confidence and
system stability. T&D are integral to corporate governance as higher transparency and better
disclosure reduce the information asymmetry between a company’s management and financial

stakeholders, mitigating the agency problem in corporate governance.

Companies often make voluntary disclosures that go beyond minimum disclosure requirements in
response to the market demand. A strong disclosure regime that promotes genuine transparency is
pivotal for market-based monitoring of companies and central to shareholders’ ability to exercise
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their ownership rights on an informed basis. Empirical experience in countries with large and active
equity markets shows that disclosure can be a powerful tool for influencing the behaviour of
companies and protecting investors. A strong disclosure regime can help attract capital and maintain
confidence in the capital markets. Conversely, weak disclosure and non-transparent practices can
contribute to unethical behaviour and a loss of market integrity at great cost, not just to the company
and its shareholders, but also to the economy as a whole. Shareholders and potential investors require
access to regular, reliable, and comparable information in sufficient detail for them to assess the
stewardship of management and make informed decisions about the valuation, ownership and voting
of shares. Insufficient or unclear information may hamper the ability of the markets to function,

increase the cost of capital, and result in poor allocation of resources.

Corporate transparency is also important in case of multinational companies that operate through a
network of related subsidiaries, affiliates, joint ventures and other holdings incorporated in diverse
jurisdictions including some secrecy jurisdictions. Without transparency, many of these entities
remain hidden from public view and scrutiny. Thus, it may be likely that material corporate holdings
go unreported and investors do not have a clear and comprehensive picture of the Group’s operations,
revenues, profits and taxation. However, disclosure requirements are not expected to place
unreasonable administrative or cost burdens on companies. Nor are companies expected to disclose
information that may endanger their competitive position unless disclosure is necessary to enhance
the investment decision and to avoid misleading the investors. In order to determine what information
should be disclosed at a minimum, many countries apply the concept of materiality. Material
information can be defined as information whose omission or misstatement could influence the

economic decision taken by users of information.

Enron published its audited annual report to the public transparently so that it could be examined and
evaluated by the public. However, at the same time, Enron provided false and misleading financial
statements which lead the shareholders (and the public) to undertake misinformed decision making®®.
Therefore, it is essential that transparency is acted upon with hones and integrity. Perfect
transparency, according to Bicksler, “is the absence of any important corporate financial

informational asymmetries between the security owners and the corporate executive management™3%?,

There is an important strand of the financial accounting literature that investigates the relation

between disclosure and cost of equity capital. The basic idea is that higher levels of disclosure

300 Zandstra, G. 2002. “Enron, Board governance and moral failings”. Corporate governance. VVol. 2. pp. 16-19.

301 Buckler, J.. “What we know and what we don’t know about corporate governance”. (2003) Business Economics.
Vol.38. pp.69-73.
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contribute to a reduction in information asymmetry between managers and investors and,
consequently, cause a reduction in the idiosyncratic component of cost of equity capital. However,
results of these investigations have not been conclusive. Some authors argue that the absence of
statistical and economically significant associations between disclosure and cost of capital can be the
result of measurement problems because both variables are not directly observed and proxies need to

be used.

Specifically, several studies justify that higher quality financial disclosures are positively associated
with general market liquidity, institutional ownership, analyst forecast accuracy and analyst

following, and are negatively associated with the ex ante cost of equity capital and agency costs®%2.

Other benefit from improving disclosure is that providing better information firms try to reduce
potential investors’ estimation risk regarding the parameters of a security’s future return or payoff
distribution. It is assumed that investors attribute more systematic risk to an asset with low

information than to an asset with high information.

The significance of corporate disclosure practices has been of growing interest both in theory and in
practice. Today informational transparency of the company is an integral part of good corporate
governance that reduces the information asymmetry between agents and principals. Therefore, it is
interesting to measure the quality and quantity of transparency in Kazakhstan companies through
voluntary and mandatory disclosure of information on the corporate website and corporate reports.
The relevance of this approach is evidenced by the presence of a large number of empirical studies

on the issues of disclosure and transparency effects on the cost of equity capital.

Most research on disclosure quality and cost of equity capital relations has been conducted in
developed countries whereas empirical studies from Kazakhstan are very scarce. This research is the
first to perform a comprehensive investigation of the relation between disclosure and cost of capital

for firms immersed in poor governance and institutional regimes.

Companies do not seem to be required by law to disclose non-financial information in their annual
report. Disclosure on the activities of the board and committees is limited. However, most of the ten
largest companies provide a fair amount of information on their website or on the stock exchange
(KASE) website, including the board members’ names and qualifications, constitutional documents,

information on their share capital and important announcements.

302 Baginski, S. P., and Wahlen, J. M. (2003) Residual Income Risk, Intrinsic Values, and Share Prices. The Accounting
Review: January 2003, Vol. 78, No. 1, pp. 327-351.
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Financial information is in line with International Financial Reporting Standards (IFRS), and almost

all largest listed companies have published their financial statements in line with IFRS.

Companies are required to have external audit and to disclose external auditor’s name, and companies
seem to comply with these requirements. The only issue of concern is the provision of non-auditing

services, which is not regulated by law and might undermine the auditor’s independence.

Listed companies do not disclose their compliance with the Corporate Governance Code, and only
half of the largest listed companies disclose their corporate governance code — which is a legal
requirement. It does not appear that there is much monitoring being carried out by the exchange and

the regulator on the quality of non-financial disclosure.

5.4 Measuring disclosure and transparency for Kazakhstani firms

Sufficient transparency is at the forefront of investors’ agenda and is often a necessary condition for
investment in a company. Better information promotes stakeholders’ confidence in your company,

not only attracting investors but also promoting your business’ image with customers and regulators.

Local business practice and traditions may influence how much information your company discloses
to the public. Despite having regulatory frameworks that are comparable to other emerging markets,

existing OECD corporate governance practice is perceived as not promoting sufficient transparency.

According to OECD paper, only 15 percent of companies in the Kazakhstan publishes a corporate
governance report. However, among listed companies, the culture of full disclosure and transparency
is developing. Listed companies are subject to enhanced disclosure obligations in order to ensure the

efficient and fair functioning of capital markets.

Financial and business information disclosure is crucial in order to attract capital. While there might
be some moderate loss of competitiveness by making it easier on your competitors to find out about
your company’s position, your willingness to disclose signals strength to both lenders and the market,
including your competitors. Furthermore, it is rare to find competitive information of high value
disclosed in annual accounts. Disclosure of corporate governance information will not harm your
competitive position, but rather it improves your company’s reputation with investors and other

stakeholders, which eventually lowers your cost of capital.

Good corporate governance at the firm level is essential for the development of capital markets
because disclosure and transparency reduce the information asymmetry between insiders and
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outsiders. Full information allows general investors to assess corporate performance and capital funds
then move to areas of highest economic return. In transition economies capital markets are generally
under developed. Insiders are a potent political force and resist efforts to improve disclosure and
transparency. Thus, investors seek alternative, often foreign, opportunities. This then limits economic

growth in the domestic economy3%,

In Kazakhstan capital markets development has proceeded step by step. The Kazakhstan Stock
Exchange was founded in November of 1993, initially as a currency exchange, and now has 61 active
members trading corporate and government securities, repos, foreign currencies and futures contracts.
Markets, however, are thin (lack breadth, depth and liquidity) and with few exceptions have not
attracted much interest from foreign investors. The global financial crisis and its impact upon
individual firms have also clearly reduced foreign investor interest. Further, domestic investors,
pension companies in particular, still have relatively few solid investment options. The re-
privatisation of pension companies, bringing them into the state pension fund, will also reduce

participation in the markets.

One of the stock exchanges of the world, actively used by Kazakhstani corporations, the London
Stock Exchange, offers its customers enter the corporate governance split listing on 5 basic
components: Board of Directors; Risk management, The system of internal control; Internal audit;

The policy of social responsibility.

The functioning of KASE does not seem to be an issue. Rather, we suggest that it is the characteristics
of the firm issuing the financial instruments that is the cause of the low levels of activity and lack of
liquidity in the stock market. These same characteristics may also affect firm performance,
profitability and total return (dividends plus share price appreciation). And, critically, for the
privatisation program, the “People’s TPO”, announced two years ago to be successful, potential

investors must be fully informed about the management and performance of the firm.

Typically to measure the degree of transparency and disclosure, researchers examine all information
reported by the firm both on the company web site and in annual and quarterly reports. This
information is used to calculate an index or “score” based on specific firm attributes®%4. For example,

D. Kemme uses six attributes (state shares, ownership concentration, board independence, duality,

303 Strategic Plan for the Development of the Republic of Kazakhstan till 2020 February, 2011 Draft of Decree,
approved by the President.

304 Truman, Edwin M. (2010) Sovereign Wealth Funds: Threat or Salvation? (Washington, D.C.: Peterson Institute for
International Economics, 2010).
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i.e., the President and the Chair of the Board is the same person, whether the firm has three critical

committees, audit, nominations and compensation, and overseas listings) for firms in Kazakhstan®®.

Pastoukhova, et al use 110 attributes grouped into six broad categories: ownership structure,
shareholder rights financial information, operational information, board and management information
and board and management remuneration. They examine a small sample of 30 firms in Kazakhstan
to calculate the S&P “Corporate Transparency Index”. They use the same approach for a larger
sample of 113 firms. They calculate a total score and scores for the six individual components. This
score, which ranges from 1-100, then serves as a measure of the quality of information disclosed to
potential investors. It should also be correlated with firm performance and provide a signal as to

whether the firm could be successfully privatised if not already private°®.

5.5 Kazakhstan State Owned Enterprises

The prevailing state ownership model in Kazakhstan can be considered “centralised with exceptions”.
While some SOEs remain under the purview of their respective line ministries, a non-trivial number
is overseen by one of three central holding companies. For the purpose of this report, all of the
information concerns practices undertaken by one of those holding companies, JSC Samruk Kazyna.
Samruk Kazyna was established in 2008 is 100% owned by the Government of Kazakhstan. It
manages investments of state capital in 545 portfolio companies, which are active in oil and gas,
transportation and communication, the atomic industry, mining, electricity production and the

chemicals industry.

Disclosure requirements placed on SOEs in Kazakhstan are established via the Law on Accounting
and Financial Reporting, applicable to all “organisations” (i.e. all separate legal entities, including
companies), with exceptions for certain financial companies or organisations. The Law on
Accounting and Financial Reporting notably requires all entities under its scope of applicability to
prepare annual financial reports and make them available no later than 30 April of the year following
the accounting year. Companies themselves are responsible for determining the content and form of

financial reports. In addition to these general disclosure requirements applicable to all organisations,

305 Kemme, David M. (2011) “Sovereign Wealth Funds and the National Fund(s) of Kazakhstan,” Working Paper, Final
Report for US State Department Title VIII Grant administered by the University of Delaware. Available at:

https://umdrive.memphis.edu/g-fcbe/www/docs/faculty/Kemme%20NFs%200f%20KZ%20Edited%2012-15-2011.pdf

306 pastoukhova, Elena, Oleg Shvyrkov, Ekaterina Kudyukina and Anton Onishchuk (2009) Transparency and
Disclosure by Kazakhstani Companies 2009: A Low Start a Great Promise. Standard & Poor’s Governance Services,
October 14, 2009.
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the companies in Samruk Kazyna’s portfolio are also called upon to respect optional disclosure
standards set forth in Samruk Kazyna’s Corporate Governance Code, applicable to all portfolio
companies that are at least majority-owned by the holding company and that have the legal form of
joint stock company or limited liability partnership®®’. The Code was approved on 15 April 2015 by
Decree No. 239 of the Government of the Republic of Kazakhstan. It notably encourages SOEs to
“disclose information about all important aspects of their activities, including financial performance,
operational results and the structure of ownership and governance (management)”. SOEs with
exchange-traded bonds or shares are encouraged by the Code to respect higher standards of disclosure
(e.g. “best practice” financial reporting and higher frequency of disclosure). SOEs with the legal form
of joint stock companies are subject to the information disclosure requirements set forth in the Law
on Joint Stock Companies, which inter alia requires reporting on the issuance of shares. In practice,
all joint stock companies in Samruk Kazyna’s portfolio report on board composition in their annual

reports.

Assessing the quality and credibility of SOE disclosure goes beyond the scope of this report, but in
practice SOEs in Kazakhstan reportedly keep their accounts in accordance with international financial
reporting standards and submit annual financial statements to an external auditor. The explanatory
notes to the Corporate Governance Code applicable to Samruk Kazyna’s portfolio companies offer

guidance for ensuring the independence of external auditors, including with respect to rotation of

307 Samruk Kazyna (2015), “Corporate Governance Code of the Sovereign Wealth Fund ‘Samruk Kazyna’ JSC”
(unofficial translation undertaken by PricewaterhouseCoopers Kazakhstan in March 2016).

Chapter 7 of Samruk Kazyna’s Corporate Governance Code (Samruk Kazyna, 2015), which is reproduced below, sets
forth the state’s expectations concerning the disclosure practices undertaken by both Samruk Kazyna and its portfolio
companies.

1. To respect the interests of their Stakeholders, the Fund and the Organisations should promptly and fairly disclose
information about all important aspects of their activities, including financial performance, operational results and the
structure of ownership and governance (management).

2. The Fund and the Organisations must promptly disclose information in accordance with legislation of the Republic of
Kazakhstan and their internal documents. The Fund and the Organisations should approve internal documents outlining
the principles of and approaches to information disclosure and protection, and the information to be disclosed to the
Stakeholders. The Fund and the Organisations determine the procedures for classifying information, the rules for its
storage and use and the list of persons who may be granted access to commercially sensitive or officially secret
information. The Fund and the Organisations should take measures to protect this information.

3. The Fund, Companies and Organisations whose shares or bonds are traded on a stock exchange should promptly
publish on their corporate websites audited annual IFRS financial statements and IFRS financial statements for the first
three months, six months and nine months of the reporting period. These entities are recommended to disclose
information about their financial condition in addition to the IFRS financial statements.

4. The Fund and the Organisations should arrange audits of their annual financial statements by appointing an
independent and qualified auditor to provide (as a third party) the Stakeholders with an objective opinion on the
reliability and accuracy of the financial statements and their compliance with IFRS. The requirement to have annual
financial statements audited only applies if it is set forth in legislation of the Republic of Kazakhstan and/or in internal
documents.

5. The Fund, Companies and Organisations whose shares or bonds are traded on a stock exchange should prepare their
Annual Reports in compliance with the provisions of the Code and best practice on information disclosure. Annual
Reports shall be approved by the respective Boards of Directors.

6. The corporate website should be well structured, easy to navigate and should contain information that is necessary for
Stakeholders to understand the activities of the Fund and the Organisations.
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audit staff and avoiding conflicts of interest. The Code explicitly states that SOEs are only required
to subject annual financial statements to an external audit if provided for in other legislation or
internal documents of the company. The Law on Joint Stock Companies allows SOEs with such a
legal form to establish an internal audit function, but this is not mandatory. The Corporate
Governance Code of Samruk Kazyna, with which (as mentioned previously) compliance is optional,
encourages the establishment of an internal audit function to evaluate the effectiveness of entities’

risk management, internal control and corporate governance practices.

The companies in Samruk Kazyna’s portfolio are furthermore required to undergo regular audits by
the Accounts Committee for Control over Execution of the State Budget, which is essentially a state
comptroller responsible for conducting state audits on the use and impact of state funds. The
Committee is represented in Samruk Kazyna’s board of directors through a permanent member with
voting rights. It undertakes an assessment of the impact of the Fund’s portfolio entities on national
economic or sectoral development. The results of this state audit are communicated to Samruk
Kazyna’s board of directors as well as the Accounts Committee for Control over Execution of the
State Budget.

5.6 Summary

Given the enormous volatility in the international capital markets which can give rise to uncertainty,
the demand and need for adequate transparency, disclosure and suitable corporate financial reporting
is essential to investors who can make better decisions on a more timely and informed basis.
Escalating present capital market volatility is pushing for further demand on sound corporate
governance practices and the demand for improved financial reporting and broader levels of
transparency to lessen the fear and panic of investors. The stock exchanges around the world become
increasingly conscious of their roles as self-regulatory institutions and explore the possibility of using
the listing requirements as a tool for raising the standard of corporate governance. The issue of good
corporate governance is an imperative for ensuing successful corporate performance. A commitment
to good corporate governance in terms of well-defined shareholder rights, high levels of T&D and
responsible board of directors, etc. will make a company both attractive to investors and more chance
to achieve good performance. The corporate governance principles emphasise an effective board,
prudent internal control, transparency and accountability to its shareholders. A high standard of GCG
practices and procedures are essential for effective management to enhancing shareholders’ value.
Building GCG is a shared responsibility among all stakeholders, each of whom may exert pressure to

move forward a corporation.
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In short, greater transparency in disclosures is essential for effective financial reporting and
supervision. By adopting greater financial transparency, companies provide the necessary
information for investors to monitor their governance process and behaviour. Management needs to
avoid excessive disclosures which could impair competitiveness. Increasing transparency will be
important key to future success of corporate governance. Only with transparency will it be possible
to defer frauds, embezzlement and financial scandals and foster efficiency in allocation of resources
decisions. More importantly, T&D allow firms to compete on the basis of their best offerings and to

differentiate themselves from firms which do not practice good governance.

We should be cautious regarding the quality of information disclosed by the companies because the
information provided in financial reports may not be that quality like it seems so. For this reason, it
is the job of auditors to detect the mistakes, carefully check the quality of information disclosure and
make sure that it is reliable. Small firms provide less information than large ones, which supply more
information about their independence standards, audit committees, their management supervision
systems and whistle-blowing procedures. However, compared to small firms, large ones do not appear
to give superior information about their environment. These results obviously raise questions that lie
at the heart of most financial scandals as, in the end, firms’ size matters less than respecting good

governance, the latter being probably the main criterion to improve financial stability.

Much work should be done to improve the quality of financial information. In order to make financial
evaluations reliable, valid and comparable, the uniform internationally accepted standards must be
utiliSed. Although disclosure requirements have increased over the years, prescriptive disclosure has
not eliminated the differences in the quality and extent of disclosure offered by companies; significant

variation across companies is still observed.
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Chapter 6: Barriers and Enablers Affecting the Implementation of
Good Corporate Governance
6.1 Bariers and Enablers

6.2 Corruption in Kazakhstan and the quality of governance

6.1 Bariers and Enablers

Many problems have affected corporate governance practice in developing countries, including weak
law enforcement, abuse of shareholders’ rights, lack of responsibilities of the boards of directors,
weakness of the regulatory framework, lack of enforcement and monitoring systems, and lack of
transparency and disclosure. Suleimanov investigates the effects of several factors on corporate
governance, including: political, legal, regulatory and enforcement frameworks; social and cultural
factors; economic environment; accounting and auditing framework; corruption and business ethics;
and governmental and political climates®®, Further, Karagusov examines the reasons for the failure
of corporate governance, including a lack of incentives, poor external monitoring systems, weak

internal control and ineffective top leadership3®.

According to Suxanov, who investigate relationships between the Russian culture and the degree of
implementation of the principles of corporate governance in Russia, the traditional culture is one of
the obstacles to the improvement of corporate governance in Russia®®. Likewise, Alimova and
Elebaev report that the national culture is one of the barriers hindering the effective implementation
of corporate governance in emerging markets®'!. The study shows that the cultural and religious

characteristics of societies affect honesty and trust, which are the key elements of an effective

308 pVarul. “The Place of Corporate Law within a Legal System”. Civil Law and Corporate Relations : Materials of the
International Scientific and Practical Conference ... Almaty , 13-14 May 2013. M . Suleimenov ed. Almaty, 2013 (736
p.), p. 108.

309 Kaparycor @. O nonstuu Koprioparusroro npasa. IOpuct N8, 2010. [Karagusov, F. About Corporate Law. Uyrist
N8, 2010.] (in Russian)

310 E.A. Cyxanog. [Tpo6iieMbl KoudHUKaIMu 3aKOHO/IATENLCTBA O FOPHAMIECKHX IHIax. — Kopudukamnus poccuiickoro
vactHoro mpasa 2015. T1.B. KpamenunnukoB. Mocksa: Craryrt, 2015, 447 c. (in Russian). Ye . Sukhanov. Problems of
codification of legislation concerning legal entities. Codification of Russian private law 2015. P. Krasheninnikov ed.
Moscow: Statut, 2015, p.56

311 Anumosa u Dnebaiie.  KoprnopaTuBHOE yrpaBiIeHHE: TEOPHUs, METO/IOJIOTHS M IPAKTHKA. Y 4eOHOE MOCOOHE.
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governance framework. They also state that the cultural and religious characteristics of societies

should be considered in Kazakhstan.

There are some factors related to corporate governance practice, namely: legal and political
influences, social and cultural influences, economic influences, technological influences, and
environmental factors. In their study on corporate governance practices among Kazakhstani
companies, the management view is that the costs associated with good corporate governance practice
outweigh the benefits. Moreover, the improvement of the level of corporate governance disclosure
based on information from 30 companies listed on the KASE. The paper finds that the disclosure
level is as low as in other Central Asian countries due to a lack of education concerning the needs

and benefits of corporate governance.

Cigna, Kobel and Sigheartau investigate the challenges to corporate governance reforms in the
corporate governance in transition economies: Kazakhstan country report®*2, The study finds that
governance is challenging in Kazakhstan because of a weak regulatory framework, high poverty,
unemployment, collapse of moral values, low standard of education and institutionalised corruption.
They report that the Central Asia region is still lagging behind in terms of the quality of education,
and that corporate governance is less clearly understood in these countries compared to Western
countries. Karaguzov conducts a survey on the state of corporate governance practices in Central
Asia, finding that all countries have a code of governance based on the OECD Principles of Corporate
Governance, the foundation of institutes of directors and international accounting standards, but that
the enforcement of laws lacked efficiency®. The authors recommend that education must be
increased and improved because the benefits of good corporate governance for developing countries

are extensive.

Clearly, less developed countries have to adopt more effective corporate governance to solve these
problems and enhance new practices to tackle the different features of corporate governance that exist
in their developing economies. The following enablers should be adopted in developing countries to
improve corporate governance: reduce the cost of the implementation of corporate governance
through training and other means of support; develop incentive programs for compliance companies
with principles of corporate governance; learn from the experiences of other developing countries

relating to corporate governance practice; develop a capital market in the country; participate in

312 Cigna, Kobel and Sigheartau Corporate governance in transition economies Kazakhstan country report. (December
2017 EBRD).

313 Kaparycos @. O nonstuu Koprioparusroro npasa. IOpuct N8, 2010. [Karagusov, F. About Corporate Law. Uyrist
N8, 2010.] (in Russian)
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international events, conferences, meetings and committees dealing with corporate governance;
conduct research relating to corporate governance; and initiate regional corporate governance

partnership programs with international organisations.

Shershenevich G. recommend adopting the International Accounting Standards to develop
accounting practices and the profession and improve the quality of financial reporting®'. In addition,
the authors suggest creating an effective accounting education system to update regulations and
policies surrounding the accounting systems and to establish accounting development centres.
Ayandele and Emmanuel suggest that the practice of good corporate governance in developing
countries be based on learning from the experiences of other countries®®>. The OECD examines the
role of stock exchanges in promoting good corporate governance outcomes in 2009, finding that the
development of stock exchanges plays an important role in establishing effective corporate

governance frameworks among listed companies (OECD, 2012).

According to Harabi (2007), possible ways to enhance corporate governance include the
establishment of institutes of directors for training, the dissemination of best practices and the
issuance of guidelines about the size of the board, the constitution of committees, and other useful
practices. Raising awareness of, and commitment to, the value of good corporate governance
practices among stakeholders, as well as a functional and responsible board of directors, the active
role of internal and external auditors, and adequate and comprehensive information disclosure and

transparency, could enhance the implementation of corporate governance.

6.2 Corruption in Kazakhstan and the quality of governance

In Kazakhstan uncover of numerous corruption scandals involving government officials has become
almost a normal feature of life. Behind the high-profile acts of waging a battle against corruption,
however, is a serious and systemic phenomenon. The most endemic form of corruption is the various
transfers of funds in the state structures and national companies which remain opaque and thus

unaccounted for. There are questions about the volumes and spending of revenues earned from natural

S4T.@. Ilepeneuy. YuebHuk Toprosoro npasa / no usganuto 1914 r. / BerynurensHas ctaths E.A. CyxaHosa.
Mocksa: ®upma ‘CITAPK’, 1994. c. 104-166 (in Russian). G. Shershenevich. Textbook on commercial law / according
to edition of 1914 /. Introductory article by Ye. Sukhanov. Moscow: SPARK, 1994, pp. 104-166

315 O’Donovan G., “A Board culture of Corporate Governance (2003) 6(2) Corporate Governance International Journal

162



resources, and there is no independent monitoring and control of the flow of funds in national oil and
gas companies. The main actors involved in the shadow economy are state officials and informal
pressure groups, who distribute resources among themselves, and accumulate wealth by way of
legalizing informal incomes or obtaining official business using connections. While important
decision making is carried out among the close circles of the elite, formal institutions remain weak

and ineffective.

The emphasis here is on the quality of governance that determines the effective functioning and
reproduction of political, economic, social and other institutions. However, such institutions do not
exist in Kazakhstan. Instead, what is referred to as Kazakhstani “political institutions” are nothing of

the sort. Some experts refer to this phenomenon as “hasty institutionalisation”.

...the fundamental modern “social institutions”...did not form independently. They were implanted
by way of various social techniques and exist not as institutions in the intrinsic sense of the word
(that is, a certain method for the regulation of already existing models of social behaviour), but as

organisations. the system of institutions does not fit into the system of organisations®®.

It can be assumed that the political system in Kazakhstan is of a hybrid type, where formal and non-
functional democratic institutions exist in parallel with the preservation of political monopoly by the
governing elite. There are parties, but no party system. There is a parliament, but no independent
representative branches of the government. There are courts, but no lawful state. There are citizens
and, formally, a “third sector” but no civil society. Informal pressure groups play a dominant role. In
his book Clans, Authoritarian Rulers, and Parliaments in Central Asia, American political scientist

S. Frederick Starr rightfully calls these groups “brokers of the government”37,

These brokers often operate in the shadows, outside the sphere of public control, and often possess
powerful levers for the distribution of financial and administrative resources, which creates
conditions ripe for corruption. The main form of communication is through informal contacts.
Mediators in this type of communication are people who have the know-how and the know-how (i.e.,
knowing exactly the person who may help). In the political situation in Kazakhstan we can see a
dangerous tendency in which these informal participants in the political process, who mainly operate
behind the political scene, increase their antisocial activities in the illegal sector. In this regard, there

we can also agree with the viewpoint that the weaker the function of the party system, the stronger

316 A, Khader, Corporate governance (1st ed. Dar Alfikr Aljamiey, 2012) p. 2-3

317 Clans, Authoritarian Rulers, and Parliaments in Central Asia 2006
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the influence of pressure groups. Also, conversely, if parties were to implement their duties

effectively, they would be capable of reducing the influence of such groups to a minimum.

Because the political structure in Kazakhstan bears the obvious scars of the post-totalitarian system,
its main characteristic is the atrophy of its “entrances” in terms of the acceptance of external impulses
and information from lower levels. Kazakhstan lacks an institution of gatekeepers in the face of
political parties, active unions, and NGs that are located at the centre of the process of articulation
and aggregation of social interests and express the different interests of subjects in the civil society.
This is due to the lack of a structured and mature civil society that has equitable relations with the
developed “entrances from within”, whereby the process of making political decisions is considerably
affected by players inside the system, whose actions are narrowly corporate and clannish in nature.
However, a mature civil society is precisely the reliable mechanism that prevents the state from
creeping towards authoritarianism and totalitarianism by protecting citizens from misconduct by the
government and large businesses. In this way, it can be assumed that transitional states, including

Kazakhstan, are characterized by proto - civil, rather than civil, societies.

Without a strong civil society, a competitive state apparatus cannot exist. This is also confirmed by
data from the World Bank, which identified six principal constituents of corporate management and
evaluated each of them on a four-level scale from +2 to -2.3!8 What stands out immediately is that
some of the first elements of effective corporate management in the state are precisely civil
participation and accountability, as well as the presence of a lawful state. These elements constitute
an important part of the functioning of any civil society. As a result of this study, Kazakhstan received
the following scores several years ago: voice and accountability; political stability and absence of

violence; governance effectiveness; regulatory quality; rule of law; control of corruption.

According to the World Economic Forum (WEF), in 2011 Kazakhstan dropped five positions in the
world competitiveness rating. Some of the reasons for this were the high level of monopoly in the
national economy and the unrelenting pressure of corruption on business. It is interesting to note that,
according to WEF experts, in the past three years Kazakhstan occupied the 56" place in the economic
freedom rating in the same year, with its total score dropping from 7.04 to 6.97. Kazakhstan also

received low scores for its biased judicial system and weak property right guarantees.

Roman Bogdanov, Chairman of the Committee in Support of the President’s Program for Fighting
Corruption, indirectly confirmed this by affirming that the roots of corruption crime lie in “...the

weakness of the civil sector, whose members must immediately react to any possibilities for violation

318 World Bank: World Governance Indicators: 1996-2006.
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of the constitutional rights of the citizens”. The enforcement of rights by members of the civil sector
is obstructed by the lack of state support for the realization of socially significant projects and the
strong dependence of those members of the civil sector on politics carried by sponsors and donors.
According to Bogdanov, the second reason for the ineffectiveness of efforts against corruption is the
weak reaction of law enforcement organs to publications in mass media. Regardless of the fact that,
by law, any announcements in the press about possible bribetakers must be subjected to serious
investigation, in practice this rarely happens. One more reason is that “...the law enforcement practice
of using the State Official’s Code of Honour is not developed, in other words, it is simply ignored.
Fourth, Kazakhstan lacks a mechanism for criminal prosecution of judges who have made unlawful

judgments™31°

However, the main threat to the quality of governance is that the artificial institutionalization leads to

another “time-bomb,” namely, the twisting of the executive vertical hierarchy.

318 Amina Jalilova. Kruglyi stol “Korruptsiya v RK: beopasnost’ v opasnosti”. Source
http://panoramakz.com/archiv/2011/30.htm

165



Chapter 7: Conclusion and recommendations

This chapter draws conclusions and submits recommendations from the discussion of the findings in
relation to the research problem under investigation. In particular the conclusions and
recommendations on the nature of relationship between corporate governance and economic growth
in Kazakhstan will also be presented. The recommendations are based on the discussion and
conclusion reached in this study. It is envisaged that recommendations from this study have both
practical and theoretical implications for corporate governance.

As noted above there are several challenges which need to be addressed so as to improve

corporate governance in Kazakhstan. The adoption of corporate governance principles by

the country will be a giant step towards creating safeguards against corruption and mismanagement,
promoting transparency in economic life and attracting more domestic and foreign investment. The
development of capacity in firms, government and civil society to develop systems and effectively
monitor compliance will be critical to achieving the goal of good corporate governance in
Kazakhstan. In addition an effective program to combat corruption and bribery and is also capable of
protecting shareholder value is an important requirement for the improvement of corporate
governance in Kazakhstan. There has been limited published research on corporate governance in
Kazakhstan and even less rigorous academic or empirical research. There is an urgent need to embark
on meaningful analysis of corporate governance in Kazakhstan.

First chapter presented the background of and the arguments for carrying out this study. The
motivation of this study stemmed from the fact that (1) poor corporate governance was claimed to be
one of the causes that intensified the global economic crises experienced around the world including
Kazakhstan. (2) there was a limited number of research that had been done on corporate governance
theory, corporate governance framework and that corporate governance plays a significant role in
the Kazakhstani economy and an attracting foreign investors (3) there was a need to provide some
evidence through empirical research that can be used by policymakers and other parties to
contemplate some issues and to make some improvement accordingly. In addition. this chapter
discussed some issues of corporate governance across countries. the research questions. and the

importance of the study.

Researcher tried to covered the concept, objectives, systems, and basic principles of corporate
governance. The discussion of corporate governance concepts revealed that there is no universally
accepted definition of corporate governance. In theory, there is still a heated debate between
opponents shareholder and stakeholder value. Each argument has its advantages and weaknesses.
Generally speaking, corporate governance can be defined as a system distributing the managing and

supervising powers to different corporate organs and it covers the system regulating relationships
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among all parties with interests in a business organisation, usually spelling out shareholders as a
particularly important group. Moreover, this indicates that corporate governance is deemed to be an

institution which regulates internal corporate arrangements and power distributions.

The importance of good corporate governance practices and rules shows a steady increase during the
last years due to business scandals, which occurred all over the world. Managers and boards of
companies have to be aware of the fact that such governance guidelines are inevitable for a stable and
efficient growth and performance of a firm. It is not only the company itself which benefits from the
implementation of sound governance codes, also possible investors and the public sector are
interested in their development, as well as other stakeholders of the firm like banks, suppliers and

employees.

Sound corporate governance is a critical element in helping these emerging markets meet their full
economic potential. Good corporate governance, defined as the structures and processes by which
companies and banks are directed and controlled, helps firms operate more efficiently, improves
access to capital, mitigates risk, and safeguards against mismanagement. Good governance also
facilitates appropriate consideration of other critical issues for enterprises, including environmental
and social responsibility. It is the foundation for long-term business growth and sustainability, adding

value for investors and contributing lasting dividends for economies.

Next chapter of this thesis has provided background to Kazakhstan and the Kazakhstani legal
structure. This chapter attempted to answer the research question regarding how the Kazakhstani legal
structure works. Particularly, the Basic Law of Governance and the country’s executive, legislative

and judicial authorities were examined respectfully and briefly.

Second section is focused on a brief analysis of development of Kazakhstan’s legislation in relation
to corporate forms for business entities since independence of Kazakhstan. The Civil Code of
Kazakhstan establishes the most important provisions for regulation of organisational corporate forms
for economic activities. These provisions include the legal definition of the concept of a legal entity,
classifications of legal entities and their organisational forms, and general regulation applicable to
each separate form of legal entities. All the detailed regulation of each of the allowed organisational
forms of commercial legal entities is done on the level of separate legislative acts supported by lower-

level regulations.

There are sufficient grounds to conclude that the Kazakhstani legislator acknowledges that:
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1) a corporation shall be considered to be a legal entity established by its members participating in
formation of the entity’s assets and being entitled to participate in the process of managing the
entity;

2) the core object of corporate relations includes rights and obligations in connection with foundation
of a corporate organisation, formation of its assets, managing its affairs and its representation in

the process of its economic activities, and protection of rights of its members and creditors; and
3) such corporate relations are predominantly regulated by civil law.

Nevertheless, since the company and corporate laws in Kazakhstan do not have its institutionalisation
in accordance with the best patterns of developed jurisdictions, the need for their further development
and improvement seems to be obvious. Certain directions for such development are of a similar nature
to those existing in countries with a developed market economy, though others can be identified as
Kazakhstan specific issues. The following position seems to have more perspective for

implementation:

1) the concepts of a corporation and corporate relations shall be those of “business law”, not of

legislation of non-commercial organisations, and

2) legislation pertaining to business activities should be separated from laws regulating non-

commercial activities. And it can be effective within the legal system of Kazakhstan.

Third chapter has examined the current practices of and improvements to the Kazakhstani corporate
governance framework, investment climate in the country and corporate governance of state-owned
enterprises. This chapter has looked further into the evolution of the Kazakhstani corporate
governance framework, and has also focused on a variety of factors that have enhanced the corporate
governance framework including the necessity to improve the position of economic and stock market
as well as the necessity to enact modern pieces of legislation, which would support the corporate

sector.

Corporate governance has reached a new level of importance within capital markets all over the
world. Several reforms have increased its awareness and have led to improvements in infrastructure
and legal systems. But there is still a lot of effort to make to create a sustainable system of corporate
governance. The financial crisis has shown that a lot of countries have to rethink their strategy and
policy in order to be less vulnerable. It is no longer enough to only think about the maximisation of
economic value. The need of a long-run sustainability is getting bigger and, at the same time, creates
a new factor of risk. Corporations have to consider the wealth of more than just one type of
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shareholders and have to take all possible outcomes of their action into account. The simple
shareholder value concept is out of date and does not represent the objective of a modern company
any more. It became inevitable to take the interest of other stakeholders into account when making
decisions. The awareness of the right to be treated fairly has opened the mind of shareholders and led
to a revolution in shareholder protection. Mechanisms to respond to the corporate responsibilities
have to be created. Corporate governance is not only about dealing with the relationship between
ownership and management anymore, it became crucial to defend one’s position in the economic
environment. It became part of the company’s strategy, using it to reduce risk, improve its reputation
and attract investors. Especially for emerging economies it is a good method to improve the

conditions for starting to trade internationally.

The problem of modern corporate governance arises with the development of global stock markets
and the globalisation of economic processes, due to the transition from the “capitalist private property
owners” to “capitalism hired professional managers.” Separation of activities and responsibilities,
executive and control the distribution of functions between shareholders and management, enterprise-
wide search for equilibrium are expressed in the Corporate Governance Code. Currently, in most of
the developed world are corporate governance codes developed at the initiative of non-governmental
professional associations and widely accepted in the business community on a voluntary basis.

The institutional framework supporting good corporate governance needs improvement. International
audit, law and rating firms are present in Kazakhstan and all together undoubtedly provide some
contribution to enhancing corporate governance. Also Samruk-Kazyna seems to be committed to the
cause of good governance in State Owned Enterprises. However, the corporate governance code
(2005) lake proper implementation mechanism and definition of corporate governance and needs to
be updated.

Given the enormous volatility in the international capital markets which can give rise to uncertainty,
the demand and need for adequate transparency, disclosure and suitable corporate financial reporting
is essential to investors who can make better decisions on a more timely and informed basis.
Escalating present capital market volatility is pushing for further demand on sound corporate
governance practices and the demand for improved financial reporting and broader levels of
transparency to lessen the fear and panic of investors. The stock exchanges around the world become
increasingly conscious of their roles as self-regulatory institutions and explore the possibility of using
the listing requirements as a tool for raising the standard of corporate governance. The issue of good
corporate governance is an imperative for ensuing successful corporate performance. A commitment
to good corporate governance in terms of well-defined shareholder rights, high levels of T&D and
responsible board of directors, etc. will make a company both attractive to investors and more chance

to achieve good performance. The corporate governance principles emphasise an effective board,
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prudent internal control, transparency and accountability to its shareholders. A high standard of GCG
practices and procedures are essential for effective management to enhancing shareholders’ value.
Building GCG is a shared responsibility among all stakeholders, each of whom may exert pressure to

move forward a corporation.

In short, greater transparency in disclosures is essential for effective financial reporting and
supervision. By adopting greater financial transparency, companies provide the necessary
information for investors to monitor their governance process and behaviour. Management needs to
avoid excessive disclosures which could impair competitiveness. Increasing transparency will be
important key to future success of corporate governance. Only with transparency will it be possible
to defer frauds, embezzlement and financial scandals and foster efficiency in allocation of resources
decisions. More importantly, T&D allow firms to compete on the basis of their best offerings and to

differentiate themselves from firms which do not practice good governance.

We should be cautious regarding the quality of information disclosed by the companies because the
information provided in financial reports may not be that quality like it seems so. For this reason, it
is the job of auditors to detect the mistakes, carefully check the quality of information disclosure and
make sure that it is reliable. Small firms provide less information than large ones, which supply more
information about their independence standards, audit committees, their management supervision
systems and whistle-blowing procedures. However, compared to small firms, large ones do not appear
to give superior information about their environment. These results obviously raise questions that lie
at the heart of most financial scandals as, in the end, firms’ size matters less than respecting good

governance, the latter being probably the main criterion to improve financial stability.

Much work should be done to improve the quality of financial information. In order to make financial
evaluations reliable, valid and comparable, the uniform internationally accepted standards must be
utiliSed. Although disclosure requirements have increased over the years, prescriptive disclosure has
not eliminated the differences in the quality and extent of disclosure offered by companies; significant

variation across companies is still observed.

Summarising all aforementioned aspects, the direction of SOEs in Kazakhstan is often appointed at
the political level and these companies have extensive links to the public sector, including access to
public funding from state-owned banks as well as credit facilities. State-owned enterprises also have
an advantageous position in terms of licensing. This entails various risks, such as undue political
interference in decision-making which may be in conflict with the best interests of the enterprise and
community in general. Consequently, the OECD called for sufficient accountability and transparency

in these companies and emphasised the importance of external monitoring of their operations.
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The study also makes a contribution to practice given that there is growing recognition of the
corporate governance as the driver for economic development. This study gives input for policy
formulation and strategic decision making considering the existing limitations in current perspectives.
The study provides an integrated framework of corporate governance that provides a basis to identify
the functions and relationships between corporate governance, legal systems, financial developments,
macroeconomic fundamentals and economic development. It also helps to identify and understand
elements or practices which constitute good governance, strong legal system, good corporate
governance, financial development and macroeconomic fundamentals. It enables companies and
countries to evaluate their performance, identify their weaknesses and strengths and then formulate
strategies, policy and practices to manage their corporate governance and economic development
challenges. In essence the study suggests to policy makers and practitioners that low corporate
governance and poor economic development observed in Kazakhstan can be solved through an

integrated approach.

Recommendations

Based on the analysis and discussion of the empirical findings, this study makes the conclusion that:
although there is an existence of insignificant relationship between corporate governance framework
and economic growth, corporate governance is the underlying determinant for economic growth in
Kazakhstan. As such, an integrated framework of corporate governance for enhancing economic
growth developed in this study might be used to promote the development of corporate governance
and cause economic growth in Kazakhstan.

Since corporate governance is necessary but sufficient to promote economic growth, this study
recommends that Kazakhstan should consider an integrated framework of corporate governance
framework for enhancing economic growth that identifies the best possible path that should be
followed in order promote the development of corporate governance that supports economic growth.
The framework that identifies the direction and causal relationship between aggregated corporate
governance aggregated legal system, aggregated good governance, aggregated financial development
and aggregated macroeconomic fundamental that can cause economic growth was developed. A Code
of corporate governance for state-owned enterprises is reportedly under development, and would
include considerations of the guidance provided in the OECD Guidelines on corporate governance of
State-owned Enterprises, the OECD Principles of corporate governance and the provisions of the

Code of corporate governance.Based on the above, it can be recommended that:

the Kazakhstani government should make strenuous efforts to rectify the weakness of the
institutional coordination for promoting a market economy now and otherwise in the near future,

the country will lose its ascendancy of economic system over other Central Asian states. In a
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sense, Kazakhstan may have to negotiate more steep and dangerous path of systemic

transformation than before.

- Following the example of Samruk-Kazyna, other SOEs in Kazakhstan should also be
encouraged to update their governance practices and to strengthen the rules and procedures of

transparency and accountability;

- the authorities should be vigilant to promote a level-playing field in the cases of competition

between SOEs and private enterprises;

- The government should consider publishing an annual aggregate report covering the activities

of all SOEs, as recommended by the OECD Guidelines on CG of State-Owned Enterprises.

- The government should take into account international principles and standards of corporate
governance in the process of improving the legal framework of Kazakhstan on corporate
governance. Given the significance of the corporate sector and the need for integration of
Kazakhstan into the global economy, the importance of harmonisation of Kazakhstan legislation
on corporate governance with recognised world samples seems to us unquestionable. It should
be noted, however, that implementation of corporate governance institutions of developed
economies of the world by way of their blind copying usually does more harm than good. That
is why in introduction of the principles of best practices, the national peculiarities of the system
of corporate governance should be taken into account. We can only hope that this approach will

be the basis for the proposed reform of Kazakhstan corporate governance framework.

- Companies should tighten the effectiveness of their internal governance without necessarily
increasing the cost of implementing good corporate governance. Strict measures should be taken
to ensure that directors disclose any interests where they may have material benefits, proper
procedures should be followed to authorize any transaction and proper disclosure after the
transaction should be followed. Disclosure and transparency ensure that shareholders have
material information on time and companies should use different methods to disseminate
information such as their websites, internet, newspapers or any other media. Along with these
companies financial records should be published and have been prepared according to
recognized international accounting standards. Various ways of upholding shareholder rights
such as their rights to participate and access to information concerning material and key issues

in the organization, voting rights and others should be created and maintained.

- Kazakhstan needs to strengthen their institutional environment factors indicated in the integrated
framework and to develop an effective corporate governance framework that can contribute to

economic growth.
172



- Good governance is a necessity that enables aggregated corporate governance to cause economic
growth. This entails that strong good governance in terms of aspects as voice and accountability,
political stability, government effectiveness, regulatory quality, control of corruption should be
maintained by the government and the public sector in order to enhance investor confidence and
support the development of corporate governance systems that leads to economic growth.

- There is need to promote the financial development and stability in order to ensure the
development of effective corporate governance systems that contributes to economic growth.

Future research

The integrated framework for corporate governance for enhancing growth in Kazakhstan developed

in this study could guide the development of strategy, policy and research tools for exploring the

relationship between corporate governance and economic growth in the region. The framework
allows comparative finance and economic researchers, policy makers to examine the relationship
between corporate governance and economic growth in the country. Future studies may consider:

- Comparing the findings of this study to other Central Asian countries that are operating under
different legal and regulatory frameworks in particular the remaining Asian community which are
part of Asia but were not included in this study which only focused on corporate governance
framework

- Future research may make a comparative analysis of legal aspects of corporate governance in
Kazakhstan and Russian Federation.

- Future studies may use the proposed integrated of framework corporate governance for enhancing
economic growth in Kazakhstan to further explore the relationship between corporate governance
and economic growth using countries based on different categories such on the income level group
and any other.

- Research in the future could make a comparative study of the role of corporate governance
between countries of Central Asia.

- Lastly, future studies may consider empirically validating the integrated framework for corporate
governance and its role in economic growth using data from other regional blocks such as
European Union. European Union countries would provide interesting results because all the
countries in that block follow a set of corporate governance principles from the OECD code.
Findings from such studies would provide a spring board for the development of code of corporate
governance that can be used to stimulate and sustain economic growth in Sub Saharan African

countries according to their economic blocks.
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