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Introduction

One of the most crucial issues occupying students of the international
! law of war has been that of the legitimate means which may be employed
in the process of using force to achieve objectives in the international arena.
| This issue is currently subject to renewed interest in the wake of the
proliferation of revolutionary wars and the threat inherent in recourse to
nuclear weapons. The purpose of the present article is to examine this in a
. comprehensive fashion in the light of these new developments with a view
to determining whether the jus in bello still offers a viable framework for
J the restraint of conduct by parties engaged in armed conflict. In order to
facilitate presentation, an analytical historical summary is provided prior to
the discussion of the relevant contemporary legal questions,
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ANALYTICAL HISTORICAL SUMMARY

Relationship between jus in bello and jus ad bellum
Whether the end justifies the means

Before examining the historical background relating to the rules of
war themselves we ought to explore the relationship between the jus in
bello and jus ad bellum as traditionally perceived. Specifically, attention
should be paid to the relationship, if any, between the laws governing the
warfare of belligerent nations and the ‘Justness’ or ‘unjustness’ of the war
which the nations are conducting. Particularly relevant in this respect are
the questions whether constraints on means were considered applicable to
Just’ wars or did ‘the end justify the means’, and whether such constraints
wete seen as equally applicable to the unjustly attacked party and the
aggressor side.

Evidently, early and medieval thinkers maintained that a relationship

*This article is based on material from a doctoral thesis completed under the supervision of
Professor H Booysen of the Department of Constitutional and Public International Law at
UNISA. The author is indebted to Professor Booysen for his encouragement, patience and

constructive comments but assumes sole responsibility for the final product.
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between ends and means did exist. Relevant illustrations extend from
Plato’s endorsement of any atrocities in wars against non-Greeks angd
barbarians,' through Cicero’s distinction between wars for sarvival - n
which use of all means was justified — and wars for power and glory -
requiring ‘comparative clemency’,? the approval by Aquinas, Ayala and
Suarez of certain means to be used in just wars only,” to Victoria's insists
ence on just cause as a prerequisite to and as justifying the use of all means
necessary for achieving victory.* Basically, the prevailing view was that
‘restraints observed in warfare within Christendom did not apply in the

“just wars” that Christians fought to defend, to purify or to extend their
faith.’®

fodt

It should be emphasised, however, that the canonists’ concept of ‘end;;
Jjustifies the means’ did not necessarily imply an antagonistic relationship
between the jus in bello and Jus ad bellum. Indeed, it has been observed by
commentators that the jus in bello was regarded by medieval thinkers as the
inevitable offshoot of the jus ad bellum and that the latter always contained;
within its definition of just cause, severe limitations on the means to be
adopted in its attainment.® This spillover of jus ad bellum into the realin of
the jus in bello was aptly expressed in the following statement:

The rules - the jus in bello, or the laws of war - had not been considered as independent
of the principles of the bellum justum so long as the doctrine was regarded as potentially,
viable. Throughout the Middle Ages ... the assumption ... was that the war
legitimately declared must be waged in accordance with legitimate means, Not only
was it required that the amount of force used be proportional to the extent of injury
suffered — Augustine’s chief stipulation for limiting war - but the beflum Justum theor
also carried with it requirements as to the rights of combatants and the proper
treatment of prisoners.”

In the classical era, however, the interest of jurists in the cause of
conflicts or the rights and wrongs of any particular war markedly dimi-
nished and they concerned themselves primarily with what was and was
not permissible in the conduct of war. This approach was reflected in the
stand they took on the means-end question, namely that the end did not

'See Plato Republic in Edith Hamilton and Huntington Cain (eds) (Princeton NJ Princeton
University Press 1961) Bk V 469B.

*See Cicero De Officiis (New York The MacMillan Co 1921) Bk £ Chap X138 41.

*See St Thomas Aquinas Summa Theologicae (New York Benzinger Brothers 1919) 111t
Quaest 40 arts 3 and 4; 11~ Qu66art 8 ad 1; [1-1T Qu 57 obj 2 and ad 2; Balthazar Avyala De
lure et Officiis Bellicis et Discipling Militaria Libri IT1 (J Westlake ed) {Washington Carnegie
Institution 1921) Chap V Para 1 at 35; Francisco Suarez ‘De Bello' De Triplici Virtue
Theologica, Fide, Spe et Charitate in JB Scott ed Selections from Three Works by Suarez.
(Oxford Clarendon Press 1944) Bk I Chap VI Para 22 at 840,
“Franciscus de Victoria ‘On the Law of War’ De Indis et de Iure Belli Relectiones (Washington
Carnegie Institute 1917) Paras 37, 39 at 179, 180.

*Michael Howard ‘Termperamenta Bellii: Can Wat be Controlled?’
Restraints on War (London Oxford University Press 1979) 5.

6;;8 EM Russel Theories of International Relations (New York D Appleton-Century 1936)

"Lynn H Miller ‘“The Contemporary Significance of the Doctrine of Just War’ (1964) 16
World Politics 254 258.

in Michael Howard ed
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justify the employment of all means.® The focus on the legal permissibility
Jof coercive means and the irrelevance of the rightness of war to the_cpnduct
of warfare was later to characterise early twentieth century writings as

well.”?

ity of application of jus in bello

Equaﬁ?llo%ie}irpaspect oJf[Jthe means-end question, that which relates to the
equality of application of relevant rules to both aggressors and their vic-
tims, also merits consideration. Early exponents of ,th? law_s of war,; su_ch as
Plato and Cicero, insisted on inapplicability of_re_strlc_tlons In wars against a
particular type of enemy.™ A more explicit distinction bet\:veep Just’ and
‘unjust’ belligerents for the purpose of apph;atlon of the Jus in. 1bello was
expressed in writings in the fifteenth and sxx_teenth centuries. Indeed,
while the horrors of the Thirty Years War induced international legal
theorists to search for means which would mitigate military ferpcxtles fmd
give rise to rules of conduct applicable to all com_batantg,.che Jllzxst/unygst
dichotomy continued to filter through representative writings. '* The dlis-
tinction lost its force, however, in the nineteenth and early t_wcntleth
centuries. The numerous conventions regarding warfare, which were
concluded in that period, embodied the principle of equal appl{catxcn,
stressing that laws of war were equally binding on a government atficked
by 2 wanton and unjust assailant” and on the ‘aggressor government.

To reflect back on the means-end relationship, it appears thus that the

*See Alberico Gentili De Jure Belli Libri Tres (Oxford Clarendon Press 1933) Bk II Chap
XXIIE 270-7; Hugo Grotius De Iure Belli Ac Pacis Libri Tres (O){(ford‘ Clarefldon Press
1933) Bk III Chap IV Sec IV 644; Johann Wolfgang Textor Synops::]um. C‘entttmf (Wash-
ington Carnegie Institute 1916) Chap XVIII Para 15 at 187. A co_nﬂlctlr}g view was
nonetheless adopted byiCornelins van Bynkershoek | Quaestionum Juris Publici Liberi Duo
{Oxford Clarendon Press 1930) Bk I Chap I Para 4 at 16.

*See Oppenheim-Lauterpacht Intesnational Law 6ed (London Longmans 1944) Vql 11174,

"For example, barbarians. See in this connection William Ballis T.he'Legal liosxtmn of War:
Changes in its Practice and Theory from Plato to Vattel (The Hague Martinus Nijhoff 1937) 20;
the afrog:mt, cruel or the perfidous — see Cicero/op ¢it Bk I Chap X1 351 at 41),

"'See for example Ayala op cit Chap V Para 7 {at 60); Gentili op cit Bk I Chap VH (at 320):

See Grotius op ¢if Bk Il Chap X, ss 1-11 at 716-8. It should be pointed out thar Grotius
vacillated berween a position of disregard of the illegality of war on the part of an
aggressor (op cit Bk Il Chap IV sec IV) and attribucing importane consequences to the
just/unjust war distinction {op cit Bk I Chap XV Sec XIIf 1; Chap XXV Sec 1V; Bk 111
Chap X Sec Il 1; Chap I Sec V 3; Bk IE Chap I Sec XIIT 1 and Sec X111 4); Christian Wolff
Jus Gentivm Methodo Scientifica Pertrattatum (Oxford Clarendom Press 1934) C}’Jap \(II Para
778 at 402; but sce qualification with respect to the ‘voluntary law of nations” which wis
said by Wolff to apply equally to both belligerents loc cit Paras 890-1 455-6); Vattel
considered that only the just side was permitted to exercise belligerent rights — see
Emmerich de Vattel Le Droit des Gens ou Principles de la ioi Natwelle, Appliques 4 la Conduite
et aux Affaires des Nations et de Soverains (Washington Carnegic Institution 1916) Bk III
Chap VIII Para 136 at 280.

See pOppenheim-Lau{erpacht International Law, 7 ed (London Longmans 1952) Vol I1 217,

“See, for example, the well known formulation in General Orc}ers No 100 of 1863,
commonly known as Licber Code art LXVII; reprinted in Leon Friedman ed The Laws of

War: A Documentary History (New York Random House 1972) 158-86.
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Jjus in bello in later times existed separately from the body of rules govern
ing the right to go to war and indeed operated at different stages an,
spheres. While the jus ad bellum applied as part of the law of peace, the jus

bello was brought into operation once 2 state of war was declared. A

guably, such a separation hinged on a clear distinction between peace an
5 :

Importance of jus in bello in a just war doctrine

The exact nature of a possible relationship between jus ad bellum an,
Jus in bello was not easily ascertainable at any juncture. Specifically, no clea
guidelines emerge from the historical survey as to whether and to what
extent violations of the fus in bello would render an otherwise Just’ war
‘unjust’. Opiniens varied between the perception of serious breaches of the
principles and usages of war as constituting a ‘just cause’” or justifying
reprisals,'® and the view that such infringements did not necessarily vitiate
a war properly declared for a just cause. !

Some attempt has nonetheless been made to derive from sixteentli
century natural law theories a possible classification of violations of jus in
bello according to their gravity and to examine the circumstances under
which they would or would not impugn an otherwise lawful character of
war.® It is thus maintained, for instance, that occasional atrocities com-
mitted by troops against the instructions of their rulers or with the acquies-
cence of their rules, or incidental war crimes ordered now and then by the
rulers would not render unjust a war which was just under other criteria,
whereas an established habit of committing war crimes under the instruc-
tions of the rulers, a government policy prescribing the systematic com-
mission of war crimes, or government policies constituting a distinct kind
of criminal warfare would inevitably invalidate the lawfulness of the war
under the jus ad bellym.?!

Yet, modern international law analysts contend that notwithstanding
the strong moral reprobation of the use of destructive measures beyond
what was necessary to accomplish some legitimate end, such evils were,

See discussion in Ian Brownlic International Law and the Use of Force by States (Oxford
Clarendon Press 1963) 1-129.

"“The validity of this proposition wilt be examined in the light of contemporary internat- -

tonal law later in this article.
"See Aquinas op cit TI-IT Qu 40 Art 1.

"See Henry Wheaton Elements of luternational Law George Grafton Wilson (ed) (Oxford °

Clarendon Press 1936) Part IV Chap I1 470.

"*See Textor op cit Chap XVIII Paras 31, 35 at 190 191; Bynkershoek ap cit Bk 1 ChapIPara5
at17.

*See EBF Midgley The Natural Law Tradition and the Theory of International Relations (New
York Harper and Row Publishers 1975) 68.

#Loc cit,
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-~y to the First World War, not regarded as sufficiently great to make
: norl s a matter of general international law, resort to war or the use of
illegs ;:lzr weapons (except perhaps poison) or weapons a%med at pamcglar
iy There were, of course, specific commitments incorporated into
o law,? in addition to the moral revulsion against excesses, but no
Dot ilal’ consensus could be established on the legal binding force of
mtlznjzl\?varfare so that their violation would result in illegality of the war
r

par

ic princi jus in bello o
Baﬁ%ﬁ:é??i??p‘:ﬁ{g;f; may nonetheless be discerned fro_m the histori-
cal account as underlying traditiQngl theories qf restrictions in Walr" Tilef:
encompass the principle of discrimination, which prescribes mora 1ml ;

ity of non-combatants from deliberate direct attack; the princip eho
r;lroyportionality which requires that the evl! to be prcye}ilt?d l;e dgreat:;rtt tg
the destruction involved in war; and chlyalry which forbade re
dishonourable or treacherous means, expedience or conduct.

inci discrimination S
e g;’;’lef giztoglaborate formulation of thse principle of 41s'cr1mmfa§10n coqid
possibly be traced to the Middle Ag‘es..2 The canonistic idea o mz_muﬁt Z
for non-combatants — while emphasising protection as a mat;er o rl}gd o
was not, however, a comprehensive one. Immunity was on yhapp 1&1 o
people whose social function bore no relation to war makmdg,}: us e§c¥he
ing obvious groups such as women, children, the infirm and the a:ige e
latter nonetheless enjoyed full security under the chivalric co E V\;lme
compelled knights by virtue of their professionalism and a sens; o n{)) i;:e
oblige to confer protection and immunity on this category. In fact, by

2See discussion in Alfred P Rubin ‘Is War Still Hlegal”” (1980) 18 Indian Yearbook of
ional Affairs 32 34-42. ) o

”{:”cf:fg;:z;le tﬁfc 1868 ST Petersburg Dedaratign Renouncing the Use, in Tl;‘xlxz of War,i ;)f
Explosive Projectiles Under 400 Grammes nght; 1899 Hague Dcclaratl_on 5 l(lmc?r;ng()%
Asphyxiating Gases; 1899 Hague Declaration III Concerning Expandmgd- 1119 oe';sf.] ’
Hague Convention IV Respecting the Laws _and Customs of War on Land; ot agl(l)E
Convention V Respecting the Rights and Dut1e§ of Neutral Powers and Persons }1ln aSs]:' !
War on Land; 1907 Hague Convention VI Relating to the Status ofEnemy Merchant | xpf
at the Qutbreak of Hostilities; 1907 Hague Convention VIL Relating to the Con}:ers_lon of
Merchant Ships into Warships; 1907 Hague Convention VnI Relative to the baygllg 01
Submarine Contact Mines; 1907 Convention IX Concerning Bmeardment_ hyRca;/Y:ad
Forces in Time of War; 1907 Convention XI Relative to Certain Rcs_misdons \gub tsgand
to the Exercisc of the Right of Capture in Naval War - reproduced m1 982am ober
Richard Guelff Documents on the Laws of Way (Oxford (,lf;rcndon Pre5§ )_d declarasions

It is interesting to note in this connection that the various conventions and ¢ ecdaga 10N
made it clear that they cease to bind the parties as soon as the hostilities are joined by any

25]31"?1rzoiagrlt1yt.he ‘Peace of God’ the church extended a mantle of protection frorr]l1 the r;v?ges
of war over specific classes of persons such as clerics, mon}ss, friars Aa'nd other req{ﬁ;(;l;
workers, pilgrims travellers, merchants and peasants cultivating the soil; set?]arpels Tum,
Johnson A Just War Tradition and the Restraint of War: A Moval and Historical Inquiry
(Princeton, NJ Princeton University Press 1981) 127.
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end of the Middle Ages the two lists of non-combatants coalesced into one
which laid the ground for the concept of non-combatant immunity.*

While the basic principle of disctimination remained constant
throughout the history of the laws of war, different interpretations of the
combatants/non-combatants dichotomy were evident. Thus the non-com-
batant idea was perceived under the chivalric code in terms of class distinc-
tion, limiting warfare as between knights and sovereigns. Theological
considerations also affected the concept, resulting in a division of the
entemy in accordance with their religious affiliations.” Reasons of morality
prompted a further distinction between ‘guilty’ and ‘innocent’.® Yet an-
other, and more popular, definition of non-combatants reflected a ‘func-
tional” approach according to which protection was granted to those who
-were engaged in some occupation other than that of warfare (for instance,
merchants, travellers, farmers) or, negatively, were unable to function as
soldiers (for instance, women, children, harmless and undefended per-
sons}).?

The prohibition of harm to non-combatants had its counterpart in the
prohibition of needless violence directed against the lands and cities of the.
enemy. A distinction was drawn between property which could be used by
the enemy in its war effort and which was therefore a legitimate target and
other property the destruction of which was thus impermissible.*

Others insisted that private property, namely that which has been
subjected specifically to the service of the state, should be protected.” A;
harder line was taken in the nineteenth century in the interpretation of the:
‘private’ domain of participants in war, including in it infer alia their
economic activities.* :

In fact, the combatants/non-combatants distinction was at no time
absolute and certain exceptions were generally recognised. Thus under 4
doctrine of ‘indirect intention’ (or ‘double effect’) the unintentional and
incidental (or ‘collateral’) killing of non-combatants was allowed.* Con-
siderations of military necessity and ‘vindictive justice’ also encouraged the
relaxation of the seemingly rigid distinction between combatants and non-
combatants.*

*See Ibid 131-150,

PSee for example Victoria op cit Para 36 at 75; Avyala op ¢it Chap V 19 at 42.

*See Suarez op it Bk [ Chap Vil Paras 11-12. |

*See Gentili op cit Bk 11 Chaps XXI and XXII at 251-69; Grotius ep ¢it Bk I Chap X1 Paras
IX-XV at 734-40; Textor op ¢it Chap XVIHI Para 17, Wolff op ¢it Chap VII Para 793
410-11; Vattel op «it Bk Il Chap VIII Paras 1457 at 282-3.

#See for example Textor ibid Chap X1 Paras 31-33 at 190-1.

*See for example Vattel op cit Bk I Chap XIII para 200 at 309.

*See in this connection Bryan Ranft ‘Restraints on War at Sea Before 1945° in Micha
Howard (ed) Restraints on War op cit 39 48ff.

#See Victoria op cit Paras 37 52 at 179 184-5; Grotius op cit Bk IIl Chap 1 Para IV at 600-1.

**See Suarez op cit Bk 1 Chap VII Paras 6-7, 11-12, 16-17; Gentili op ¢it Bk III Chap XII Paj

575 at 35. :
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The scope of the ‘military necessity” exception was not, however,
clearly defined by the various theorists although the second half of the
nineteenth century saw the development of a German interpretation,
which in its theoretical essence focused upon the absolute right of the
preservation of the demands of the military situation (Kriegsraison) over the
laws of the customs of war (Kriegsmanier .3 On the other hand, more
Jimited notions of military necessity were reflected in the Hague Conven-
tions of 1899 and 1907 which aimed at eliminating a possible conflict
between military necessity and the recognised principles of laws of war,*

The principle of proportionality

Some form of allowance in respect of military expedience was invari-
ably also acknowledged in connection with the second fundamental limita-
tion on the conduct of war, namely proportionality.*” It was clear in any
¢event that while the principle of discrimination incorporated some element
of ‘absoluteness’, at least as a defined goal, proportionality involved a
relative calculation of the amount of military force that could be justified
by the legitimate military necessity to achieve a specific war objective. No
precise guidelines were provided however. Jurists merely reiterated the
general principle that there should be a proportion between the amount of
evil that was brought and the amount of evil it intended to avert.”

The principle of chivalry o
More concrete rules were expressed with respect to the third limiting
principle of chivalry, although the principle itself was never articulated as
such. It has been generally explained as deriving from the sense of fair play
and honour in combat and requiring ‘a certain amount of fairness in offence
and defence and a certain murual respect between the opposing forces.”
Falling into this category were restrictions concerning the use of ‘dishon-
ourable and treacherous means’ such as the hiring of assassins and trait-

3Se¢ William V O'Brier: “The Meamng of Military Necessity in International Law, (1957) 9
World Polity 109 120.

*See Ihid 128.

YA discussion of the principle of proportionality is contained in most writings of the
forefathers of international law. See for example Victoria op cif Paras 56-60 at 185-7;
Suarez op cit Bk I Chap VI Paras 11-12; Gentili op it Bk III Chap IV; Samuel von
Pufendorf De Officio Hominis et Civis Juxta Legem Naturalem Libri Duo (New York Oxford
University Press 1927) Bk Il Chap X VI Para 6 at 139; Textor op ¢t Chap XVIII Para 5 at
185; Vattel op cit Bk 111 Chap VII1 Para 137 at 279.

®Note that proportionality in this context refers to decisions as to what levels or means of

- force are proper as distinct from the proportionality which applies to the original decisions
whether to use forceful means.

3gi‘gorris Greenspan The Modern Law of Warfare (Berkeley University of California Press

60) 316,
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40
orsl, the use of unscrupulous methods Jike poison, wild animals*
pollution of drinking water, ©

behaviour towards him *

ds | and thé
the maiming of one’s enemy* and perfidioug.

Underlying rationales

C[assilzaﬁ;}lly th_us be concluded that to varying c;eglrees all traditional ang
a cories embodied the three limiting principles.alluded to above
Dlﬁ‘;ercnt motivations for the restraint of war were nonetheless emphai
sxrsie . They included religious, moral and natural law sources with their
g_ n}a.r);l concern that I‘lves should be spared where possible and suffering.
¢ ;gl;;l:sr Oec}ll ;1:7 :gier to ‘humanise’ the activitiy of warfare. Such sentiments
e Sixm(;nﬂ:lated relevapt Athmkmg und.er ecclesiastical influence
i oy he sixte nth century, aiming to reconcile the necessities of war
1€ ethical imperatives of the Christian religion.” More prudential
considerations prevailed during the ‘Grotian period’ (seventeenth to nine-

teenth centuries) encompass; i
en passing appeals to pragmatism and self in 6
utility and mutual advantage ¥ Fre erest

-

~ Infact, the main notion highlighted throughout the * ge’

Jus in bello (from the Peace of Westphalia in 164g8 to the Hfg&ieégggcriigz
onfthg eve of the First World War) was that of prevention of ‘unnecessary
su. fer{ng » or a military advantage which was relatively small in compari-
son with the amount of suffering involved: It was less the desire to prevent
0; mtigate suffering than it was the desire to ensure that some semblence
0 01:de1_r would be preserved even in war,'* Political factors also played a
role in limiting the degree of brutality practiced in war. Thus, for example
thﬁbﬁlance of power system of the eighteenth and ninetee,nth centuries,
“gf ich engendered flexibility in political alignments also had a restraining
eftect on the conduct of belligerents who envisaged the possibility of their
enemies becoming allies at the turn of a war *

“See Gentili op cit Bk I Cha "
. p VIII at 168-9; Pufendorf
Vattel op cit Bk 111 Chap X Para 180 at 299_30;&1 orf ibid Bk 11

“See Gentili ibid Chaps VI & VII ; i 1
Patonontod € P at 157 159 163; Grotius op cit Bk IIt Chap VI Para XV at 65;

:jSee Grotius ibid Para X V] at 652-3.
“gzg g}e’ngh aﬁ a'rkChap )g}gﬂ 295; Vattel op cit Bk IIT Chap VIII Para 156 289
nkershoek op cif Chap [ Para 4 at 16-7; V. ibi :
J-Whe“on 0 i PtV o piﬂl ; Vattel ibid Chap X Paras 174-8 at 296~9;
%SSec gommentary in Hf)v&ryard ‘Temperamenta Belli’ op cit4.
r:l;:tigr e;xample Gron;xs s counsel of moderation for the beneficial effect it might have in
n Lo prospect: 1 H i i
ey 755‘p pects of success in war; Grotius op cit Bk HI Chap XII Sec VIII Paras 1 and 2
“8ee Vattel’s argument agai isomi i
attel z gainst the poisoning of weapons ‘in the interest of
Z:;)f:zetz (;f 3li;anons: \_/attcl op cit Bk 111 Chap VII Para 156 at 289; see alsc; .lsutc":lriomr?’rsl
va l1lon that tempering of methods was desirable because the example set by a party to
mwg;;::zg}z toturn a%amsé l}l{:m;at a later instance: Pufendorf op cit Bk I Chap X VI 199
sgood and Robert W Fuck, i i I
The Johns Frpras p Yoo a5, ucker Force, Order and Justice (Baltimore and London

“See in this connection W. i ]
Westview Press 1979, 300 erer Levi Contemporary International Law (Boulder Colorado

Chap XVI Para 12 at 140,
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Restrictions concerning specific means o .

A similar array of motivations underlied prohibitions of specllﬁc
means. Essentially, objections were raised against speciﬁf: means-as being
‘unfair’ by the prevailing criteria of honour, fairness, ethics, morality and
so on, or because they were more devastating than need b_e. Most notable
in this respect were prohibitions pertaining to the use of pmso_ned weapons
or the more specific proscription of indiscriminate poisoning of water
supplies and foodstuffs. %

Examples notwithstanding, efforts to restrict the actual weapons of
war were not a common feature of the just war tradition.” Restrictions
concerning particular weapons became more prevalent at a later period,
presumably because science and technology began to make a decisive mark
on warfare. These developments led to the adoption of numerous declar-
ations and conventions,™ reinforcing the customary principle prohibiting
the use of means of warfare causing unnecessary suffering.> Such rationale
was, for instance, behind the prohibition in 1868 of ‘projectiles weighing
less than 400 grams which are either explosive or charged with fulminating
or inflammable substances,” and the prohibitions in 1889 of ‘bullets which
expand or flatten easily in the human body, such as bullets with a hard
envelope which does not entirely cover the core, or is pierced with inci-
sions’ and asphyxiating gases. Similarly, restrictions with respect to the
‘laying of automatic submarine contact mines’ provided for in the 1907
Hague Convention reflected the desire ‘to safeguard the life and interests of
neutrals and non-combatants’, while the disapproval of perfidious behav-
iour seems partly to underly the 1899 and 1907 Hague Declaration on
‘discharge of projectiles from balloons’ and the prohibition of ‘poison and
poisoned weapons’.

#See for example Grotius op cit Bk III Chap VI Secs XV-XVI at 651-53; See also Vattel's
opinion that bombardment of cities with red-hot cannon balls was a violation of non-
combatant immunity Vattel op cit Bk IIl Chap VIII Para 166 at 292-3.

*'See however Frederick H Russel The Just War in the Middle Ages (Cambridge Cambridge
University Press 1975) 1561t for a reference to the canonical attempt, in the late eleventh or
eatly twelfth centuries, to prohibit Christians from fighting one another with bows and
arrows, crossbows and siege weapons. Some restrictions on specific weapons could also be
found in writings by Vattel (ie with respect to bombardment of cities with red-hot cannon
balls having indiscriminate incendiary effect) Vattel op cit Bk 11l Chap IX Para 169 at 294
and Grotius (ie with respect to the use of poison in war) Grotius op «it Bk 11l Chap IV Paras
XV-XVIat 651-3.

*The 1868 St Petersburg Declaration followed, for example, the development of bullets
which exploded upon contact with a hard surface. Other conventions were similarly the
product of technological advances (see in this connection the list in n 24 supra).

*This general principle was later embodied in article 23(c) of the Regulations annexed to the
1899 Hague Convention II and 1907 Hague Convention IV. The following analysis is
based on Antonio Cassesse’s discussion of ‘Means of Warfare: The Traditional and the
New Law’ in The New Humanitarian Law of Armed Conflict (Napoli Editoriale Scientifica
S111979) 161 168-170.
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has been suggested by various scholars, some form of restraint — politi-
as nas

CONTEMPORARY APPLICATION OF THE CRITERION gl and moral respectively®! - is invariably built into it.
cal, 16§

Relationship between jus in bello and Jus ad bellum The lesser claim that the jus in bello is superfluous in view of the rules
As might have been deduced from the preceding historical analys

he pro-
ibi tly met by Hersch Lauterpacht when

i i s i : N ) ribing war was aptly y Hersc ¢

the relationship between Jus in bello and jus ad bellum is by no meaij Pr?;fded that ‘[bJanished as a legal institution, war now rcn}llalr;f. an_te,,egg
unequivocal. In fact, a commeon assumption in this regard is that the idea of POU for legal regulation for the sake of humanity and the dignity
restraint on war is totally alien to the very nature of war, Clausewitz’ calling

an.’® A more vigorous response to the ‘over optlrmsﬁlc gr%umet;tf;\a;,;
famous opening statement in his On War is generally cited to express suck :Zini;lg to the irrelevance of laws of war in the light of the abolition

- ¢ s o . | . ful analysis of the position of war in

o il To s the el oF modersi i ey 10 8 i the practce of ssees before and aier Waeld War 1, he has

war dtself would always lead to logicat absurdity.”™ A milder form of ;cs;%tio demonstrate that war has not been ‘abolished’.® He has addition-
i

ici i i 1 4 1 i s . . . t
scepticism was echoed by the International Law Commission in its first: ally claimed the support of leading international lawyers when stating tha

session in 1949 when the majority of its members considered that as war
had been outlawed the regulation of its conduct ceased to be relevant.
Furthermore, it was thought that f the Commission, at the very begin-

ning of its work were to undertake [the study of the laws of wear] public
opinion might interpret its action as showing lack of confidence in the.

efficiency of the means at the disposal of the United Nations for making
55
peace.

Such arguments have nonetheless been forcefully refuted by a number
of writers. In an lluminating discussion of war and its limitations, Clark,
for instance, argues convincingly that war is not in essence necessarily
Limitless or uncontrollable. % A leading authority on the history of war has
further contended not only that the control of the conduct of war is not
inherently impossible but that without control and limitations war cannot

be conducted at all.” ‘Military activity,” says Howard, ‘carries an intrinsic’
imperative towards control, an imperative derived from the need to main--

tain order and discipline, to conserve both moral and material forces and
ensure that these are always responsive to discretion.™ It is Howard’s
conclusion that it is only through the combination and barmonisation of
deliberate, controlled and purposeful acts of force that the ultimate political
objectives of war can be attained.? Indeed, Clausewitz himself recognised
elsewhere in his text that in practice testraints are imposed on war by its
political objectives.® Whether war is 2 political, legal or moral condition,

*Carl von Clausewitz On War (M Howard and P Paret eds) (Princeton NJ Princeton
University Press 1976) 75.

PUN GAOR 4th Sess Suppl 10 Doc A7925 (1949) Para 18.

*See Ian Clark Limsited Nuclear War: Political Theory and War Conventions (Oxford Martin
Robertson 1982) esp at 24-38.

¥See Howard ‘Temperamenta Bell’ ap cit 4.

Ibid 4-5.

Srhid 3.

“Clavsewitz op cit 81.

25 a rule of international law, a war, even if illegal under the Pact of Paris,

did nonetheless constitute a war or a large-scale fighting and as such was

6
subject to the laws of war.

The relevance and justification of the' jus in bel(o is' also deltclated_ by
other students of war. Geoffrey Best_, for instance, in his thoroug rex}r]le:z
f the development and implementatwn_ c?f'the laws of war appears to}dab
:uccessfully rebutted the recurring criticisms_that S}lllch lfa\lvsb Comuakine
discounted as a standing failure and even as positively harmfu E‘ 37 a thagt
wat more palatable).®® It may indeed be asserted with some'cgn iden: hat
it is not the existence of the rules for the conductv of war Wh‘1C ;au;eg states
to resort to force but more fundamental factors in international re atlon_s.ts
Nor is there any support for the contention that if there were no r_estra}ge
on war states would be more likely to avoid it. On the llalosmve si 11’
evidence has been advanced to show that the laws of war ave fChzia y
influenced the behaviour of persons in time of war and that ‘viol }?tef tg;
ignored as they often are, enough of the rules are observed er}lloug '(zh c
time so that mankind is very much better off with them than withou

them.

i itt i ce Cl i it. See Luigt Sturgo The Internat-

ol t to political constraints see Clausewitz loc ¢t s .

X:Z?éiz);zni; ﬁmf the Right of War (London Allen and Unwin 1921‘)) Ezf)lfpr t%;e [‘{mw, t;x;t-

1 1 1 i d aspect as a lawful institution.

‘ t of war is . .. restricted fo its function and aspeet | . -

t'l:'l}:f;g:iiiegn c;hat war is a moral condition and as such subject to moral restraints sce

Michael Walzer just and Unjust Wars (New York Basic Books 197‘7) 36. o ional Lo
“Quoted in Lothar Kotsch The Concept of War in Contemperary History and Internation

Librairie E Droz 1956} 294. . )

53_](2;;-?]3]{an “The Chaotic Status of the Laws of War and the Urgent Necessity for Their

Revision® (1951) 45 AJIL 37 46-57.

& Ibid 55. } )
Bsébete gseoffrey Best Humanity in Warfare (London Weidenfeld and Nicolson 1980).

i i London Macmillan 1973);

%See in thi nection Geoffrey Blainey The Causes of War (
ijli:rtli:; tI\Iltittclzsﬁxip R Dalegivens Anderson Nettleship War, Its Causes and Correlates {The
Hague Mouton Publishers 1975); ‘Michael Howard The Causes of War and Other Essays

L Temple Smith 1983). , ]
57&[';?0‘1131”[“:;?5’ Nuremburg and Vietnam: An American Tragedy (New York Time Books

1970) 40, '
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in evaluating the legality of a state’s use of force’.” Nonetheless, the nature
and extent of this relationship is not conclusively established and conflict-
ing Pefceptions abound. Indeed, the contemporary debates surrounding
the laws of war have triggered anew an old aspect of the relationship,
namely whether the jus ir bello binds the aggressor and defender alike,

Yet some commentators maintain that there is an inevitable antag
nism between the jus in bello and jus ad bellum in that an emphasis on'y
would hamper the development of the other. Such a view has been¢;
pressed by a distinguished jurist in the field of the laws of war who assey
that ‘the importance attributed to the idea of Jjust war throughout
l\liliddle Ages anc} ngldinto the seventeenth century undoubtedly dela
the appearance of a body of rules restraining the 16
of warfare,"® and, convgrs cly, a ‘very Substiltial g;g;iizr&a‘;c;:zsp rrr:;laclt:l: by several delegates to the Geneva Di_plomatic Conferenc; on the_ Reafﬁ;—
the conduct of war less brutal was achieved at a time when the idea of jyz mation and Development of Internauonal-Armed Copﬂlct Applicable in
war had virtually been abandoned.’” g Armed Contflicts (1974-1977) to include in the Additional Protocol on

| Armed Conflicts (‘Protocol I') the definition of aggression as laid down by

OFher perspectives may nonetheless be adopted. That the two sets'o the General Assembly. According to the Rumanian representative a dis-
ru!es differ in nature, range'of aPplication and consequences of violation 13% tinction between an aggressor and its victim was well recognised in inter-
evident. "I"he_ Jus ad bellum is still composed, for the most part, of broad pational law and should be the starting point in any restatement of internat-
general prm.aples such as those enunciated in articles 2(4) and 51 of the UN% ional humanitarian law.” A firm conviction against any attempt to place
Char'ter whlch. lend the.n?selves to conflicting interpretations. Attempts tg both parties to an international armed conflict on an equal footing was
p_rovzde a detailed definition of what constitutes aggression and under wha% clearly expressed by the delegate from the Democratic Republic of Viet-
circumstances would a use of force amount to aggression, have not beér; nam who considered a distinction in this respect to be grounded in ‘logic,
entirely sucgcssful. By contrast, the jus in bello generally consists of elabor: intelligence and morality” as well as in ‘modern positive law.”™ The Soviet
ate r_ules. wh_lch allovy fera comparatively easy application. Moreover, such Union representative echoed earlier communist sentiments when he in-
application is far wider than that of the Jus ad bellum in that the latter j sisted that a party resisting armed attack should be able to carry out all the
_addresscd to theAlcaders of a state and its policy makers whereas the formes military operations required for its defence and to make maximum use of
imposes obhgqnops on all servicemen, whatever their rank, and, indeed. any military advantage it might gain.”

on the entire civilian population.” The extent of criminal Hability follow: . : : P
ing a violation also marks a difference between the two set s of rules. Ac The Soviet approach to the problem of the relationship between jus in
aptly evidenced by the practice of the international military  tribunals be?lo al?d jus ad bellum was well c‘xemphf;Cd in the rhetoncai_ questions
established in Nuremburg and Tokyo after the Second World War, only ‘é raised in 1946 by a professor of international law at the University of
very limited range of people are lable to prosecution on charges of viola:
tion of the jus ad bellum (crimes against the peace), namely only those wh

One claim advanced in this respect is that which underlay the request

Maoscow

[Clan we demand observance of the Hague rules of military occupation (respect for
sovereignty of the local government and so on) in the event of the occupation of the

are actually involved in the high level planning or waging of wars of : r :
aggression. ! Thejus int bello, on the other hand. im oses liabili h territory of an aggressor state by troops of peace-loving nations? Or can we permit the
who carry out decisions as V\; 1 ) h h » 1Mposes Hability on t 0s¢ thought that in such a case the occupation army would provide armed protection for

€ll as on those who make them, thus allowlng those same reactionary social forms and political institutions which led the country on

conviction for war crimes of both soldiers and generals.

. Thedifferences between the jus ad bellum and Jus in bello notwithstand-
H}g':; the twodconstitute ‘ComPJCanIQIY systems of rules which are capable “Christopher Greenwood ‘The Relationship between Jus ad Bellum and Ius in Bello’ (1983) 9
of being studied 1 : - Review of International Studies 221, 233,
8 and applied Scparately but which must both be conmdercd "See Confference Documents CDDH/III/SR 15 10. Seée also the statement by the Chinese
delegate ‘Wars were divided into two kinds, just and unjust. Imperialism was at the root of
all wars of aggression ... The first step in protecting victims of international armed
conflicts was therefore to condemn imperialist policy of aggression and to mobilise the
o . j cople of the world in a resolute struggle against the policies pursued by the imperialist
mg?;?lzlg?’Draper The Idea of the Just War (August 1958) 40 The Listener 221 222, ; Souitries. Moreover, a distinction between jf.sl and unjust wars should be made in the new
"Note in thi . . 4 Protocols . . . [emphasis added]” CDDH/ITI/SR 12.
o the T 18 COﬂHCCft_loq for example article 127_ of the 1949 Geneva Convention 11 Relative; *See CDDH/II/SR 16 at 9.
Roelat‘i:ve rtza;hmee;:oc;eﬁgson;ré of IWarP and art{cle !44 of the 1949' Ge.neva Convention 1V:| ®See CDDH/III/SR 15 at 8. It should be noted again that according to the orthodox Soviet
on the High Contractinn ;0 le‘;l l:lnd ‘ersons in Time of War which impose an obligation; doctrine the justness of the war is basically (_ietermined by its Emlitical characteristics, the
and incorporate thels sn%d lW rsl 0 1ssetl?lmate the texts of the respective Conventions| actors and their aims. Those guided by just aims in tura would 1n§vita]?ly use just methods
ciples thereof may b );( n relevant military and civil programmes ‘so that the prin-7 and their progressive aims would yield just consequences. See]u}mn Lider O the Nature of
P ay become known to all their armed forces and to the entire population.’ War (Westmead Famnborough Hants Saxon House 1977) 221. Lider nevertheless suggests

"'See in this connecti i ; 5 [
etseq nection lan Brownlie International Law and the Use of Force by States op cit 195  that it is more widely accepted now amongst Soviet writers that the character of the means
’ used in war affects the character of the war as 2 whole,
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the path of international crime? And, conversely, can we confine a sacred people’sy;
against an aggressor and enslaver, a heroic struggle of millions of people for i
country’s independence, for its national culture, for its right to exist, can we co,

this war within the strict bounds of the Hague rules, which were concluded for Warg
adifferent type and for 2 totally different international situation?™ :

Such a line of thought was adopted by several representatives at
Diplomatic Conference who maintained that ‘freedom’ fighters’ could I
and should not be held to the same standards of international condg
expected of states and their uniformed combatants. This type of reasonj

.l
led to vehement discussions over article I of Protocol I which provides fogf%u

the application of the Protocol in situations

As noted above, the perception underpinning this development is thy
those fighting for just cause must not be fettered by traditional principle
that will stand in the way of the achievement of their goals. Article 1 hia

have the right’ to oppose by ‘all necessary means at their disposal.” A
further implication of deeming colonialism an international crime and

Jus in bello revisited 15

hich is sufficiently broad to include persons fighting against socialism
ic

d self determination — a denial of prisoner of war status to the latter
and. $

1d be a most likely outcome. At the same time a privilegec'i status is to
ou orded to ‘combatants struggling against colonial and ztllen dommg—
e ac:nd racist regimes’ whose treatment, when captured, ‘should be in
ion

dance with the provisions of the Geneva Convention Relative to the
ccor

-eatment of Prisoners of War of 12 August 1949,

A parallel relationship between jus in bello and jus ad bellum seems to
derly the distinction imposed under Protocol I between mercenaries and
i volunteers with respect to the conferment of the protected status of
orell%ntants and prisoners of war. Evidently, mercenaries are now to be
Om'aed of such protection and downgraded to the status of unlawful
eprilo‘;tantsgz because they are motivated to take part in hostilities by the
co;le ‘desire for private gain™ whereas other foreign participants who are

: : I icti nefit in full from humanitarian
_prompted by their political convictions bene

rotection. This standpoint had an earlier manifestation in General As-

P B -

embly Resolution 3103 which stated that
[the use of mercenaries by colonial and racist regimes against national liberation
movements struggling for theit freedom and independence from the yoke o_f colomac—1
lism and alien domination is considered to be a criminal act and the mercenaries shoul
accordingly be punished as criminals.®

i fus | i dent on

It appears thus that protection under jus in bellavls m:_ade depen
he jus a}zipbellum of the parties involved in the cqnﬂact with the r@sult that
ndividual combatants fighting on the ‘wrong’ side may be considered as

highlighting the just nature of struggles against colonial powers and aliencgar criminals’ and treated as such — a position reminiscent of that which

domination is that individual combatants opposing such struggles are liable

existed under the medieval doctrine of just war — whereby those whose

to be viewed as participants in a criminal war and treated as criminals ayse was deemed unjust could be viewed by their opponents as bandits

rather than as prisoners of war if captured.

In fact, a similar notion had lurked behind the Soviet Bloc’s reserva:
tion to Article 85 of the 1949 Geneva Convention Relative to the Treat-

nd lacking any right of fair treatment.
Such a state of affairs is nonetheless unacceptable to a great number of

“international jurists who point to the dangers inherent in an ideologically

ment of Prisoners of War (POW Convention’)” to the effect that prisonersihiased approach to the law of war. Five reasons have been put f_orward' b};
of war convicted of war crimes and crimes against humanity under Eh({%‘?estgs in formulating his objections and in support of a non-ideologica

Nuremberg principles would be treated as common criminals.® Coupled;
1

umanitarian standpoint. First, ‘conviction of righteousness slides easily

with the communist doctrine of war ctimes and crimes against humanity ‘iginto self-righteousness, is not the best state of mind for moderation,

Dobjectivity and the practice of human kindness.” Second, history suggests

j ’ i iously by ‘groups and
in ¢ i ) jthat Yjust war’ language is generally taken most seriously by !
76%1388“  forovia "The Second Word War and ltermasiondl Law’ (1949) 3 At 7425§g0veﬂnments whogse acts and policies show them to be the most ruthless.

7The full text of the Protocol is reproduced in (1977) 16 ILM 13911441 as well as in (1978)
72 AJIL 457 502.

™UN General Assembly Resolution 3103 (XXVIID (12 Dec 1973).

PArticle 85 provides that prisoners of war prosecuted for pre-capture offences retain the
applicable benefits accorded to all prisoners under this Convention even if convicted,

¥Such a reservation also affected the treatment of US prisoners held captive by North
Vietam who were denied POW status on the ground that they were war criminals (in
spite of the fact that they were not prosecuted for any war crimes). Indeed, according to a
North Viemamese statement submitted to the Diplomatic Conference in 1974 only the just
party — i the resisters of imperialistic aggression — has any legal rights. See CDDH/41 (12
Mar 1974).

Third, also supported by history is the fact that belligerent states have -
occasionally ‘been led by overmuch conviction of righteousness into poli-
cies most immoderate and inept.” Fourth; the assumption underlying court

"Article 4 General Assembly Resolution 3103 (XXVIII) op cit. ]

*Atticle 47 of Protocol I stipulates that ‘1. A mercenary shall not have the right to be a
combatant or a prisoner of war.’ )

*See definition of ‘mercenary’ in article 47(2) of Protocol L.

HArticle 5. )

*See Best Humanity in Warfare op cit 7~8.
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decisions concerning the law of war and commentators’ analysis of it sy
‘each party is neither more right nor wrong than the other in having g{,
to war in the first place’ and that ‘all laws of war must assume that
parties are equally in the right.” Finally, in practice any decision concer
the merits of the conflict is meaningless given the fact that the participa
would almost always be convinced of the justness of their cause.

The main objection, however, is for the most part framed in terms
the humanitarian rationale of the jus in bello. It is emphasised that the Iy
of war are designed primarily to prevent unnccessary suffering and. t
they have always been based on the presumption that the individual sold
would not be held responsible for the decision of his state to wage war
would, therefore, be unquestionably contrary to the object and spirit of
laws of war if soldiers and civilians of an alleged aggressor were made ¢
suffer unnecessarily for acts of leaders over whom they have little or
control. Moreover, if each side considered the other was in the wrong, an
denied it the benefits of the laws of war, the suffering would be immens

Reference to the 1949 Conventions, the Hague Rules and other rg]
cvant provisions clearly reveals that the rights and protections accords
under those instruments apply equally to all combatants and civilians wh,
suffer and die in armed conflicts.* A fundamental conception is embodis
therein which does not permit legal and humanitarian protection to var
according to the motives of those engaged in a particular armed struggle
be based on political concepts and expediency or generally determined i
accordance with non objective and non legal criteria. ™ :

It is in any event highly questionable whether the motives of a combgé
tant for his participation in international armed conflicts could furnish.
sound basis for selective and unequal application of the law of war. Th
limited validity of a distrinction grounded on such motives is particular
apparent with respect to mercenaries vis-a-vis other individuals fighting

the service of foreign governments. The strong criticism voiced by writer
against the withdrawal of humanitarian protection from mercenaries res
inter alia on the submission that

one cannot ex cathedra postulate that mercenaries do not have some sort of politi¢
convictions in defence of which they are equally fighting or that there is no interna
ional volunteer who does not make his living from participating in wars of nation
liberation.™®

*This principle of equal application is also firmly stated in the Preamble to Protocol I 1
which the parties reaffirm ‘thac the provisions of the Geneva Conventions of 12 Augu
1949 and of this Protocol must be fully applied in all circumstances to all persons who an
protected by those instruments, without any adverse distinction based on the nature o
origin of the armed conflict or on the causes espoused by or attributed to the parties to th
conflict.’ .

¥Arguments reflecting these sentiments were raised in the Diplomatic Conference by th
delegates from the UK (see CDDH/I/SR 2 at 13), Franee (ibid 14), US (ibid 15), Canad
(CDDH/1/SR 3 at 6), Spain (bid 6), Switzerland (ibid at 5).

®Dan Ciobanu ‘The Attitude of Socialist Countries’ in Cassesse, ed The New Humanitaride
Law of Armed Conflict op cit 399 415. See also the critical analysis in HC Brumester ‘The
Recruitment and Use of Mercenaries in Armed Conflict (1978) 72 AJIL 37 55-6. ;

Jus in bella vevisited 17

{1z the final analysis, says Dinstein,

ontrast between villains (mercenaries) and saints (foreign voluntc_ers like_those
th}e, cshed their blood for liberty and justice, as members of the lntemaaona!_ Bng_ades
g tgs Spanish Civil War) is chiefly in the mind of the b;holde_r ... mercenaries will b.e
u;aced beyond the pale not because of their frame of mind, but because of that of their
jpudgesA '8
From a miore pragmatic point of view, it is also doubtful whether
depriving mercenaries of the protection of the laws of war will deter lt'}llexln
from offering their services to fo.relgn governments. The more likely
atcome is that once the mercenaries are on th@ battlefield (for Whate}\(er
ceason) they would not secure to the1r‘ adversaries greater protc?ctloln than
ihat which they expect for thc_rnsFtlvcs if captured, and thus thc;1 1m}c)1 emen(;
tation of international humanitarian law would be undermined and arme

! conflicts rendered even more violent.

Similar fears had also been raised twenty years carlier wigh rcgz_ird to
the proposition that the laws of war should only apply selectively in the
case of enforcement actions undertaken by the UN against an aggressor.
Such a conclusion emerged from a report entitled *Should the Laws of War

L Apply to UN Enforcement Action?” which was produced in 1952 by the
| American Society of International Law Committee on Legal Problems of
®he UN."! The Committee stated that

‘the purposes for which the laws of war were instituted are not entirely the same as the
purposes of regulating the use of force by the UN ... The UN should not feel‘bound
by all the laws of war as may seem to fit its purposes (e.g. prisoners of war, belligerent
occupation), adding such others as may be needed, and rejecting those which seem
incompatible with its purposes.’

The Committee thought it ‘beyond doubt that the UN, representing
practically all the nations of the earth, has the right to make such decis-
ions.

The report attracted considerable criticism which focused on the
irreconcilable position of the selective and unequal apphc;uop of the 1avy of
war with its humanitarian inspiration. An unequivocal rejection of the idea
of discrimination was expressed for example by Judge Max Huber who
reasserted the notion that a ‘minimum of humanity must be guaranteed
even in hostilities contrary to international law.® Specifically, the appli-
cation of the laws of war to UN forces has been formally reaffirmed by the
Institute of International Law in its 1971 “Zagreb Resolution on Conditions
of Application of Humanitarian Rules of Armed Conflict to Hostilities in

®Yoram Dinstein “The New Geneva Protocols: A Step Forward or Backward?” (1979) 33
The Yearbook of World A ffairs 265 272-3.

®See Ciobanu’s critique op cif 414.

Sec Proc Am Soc Fut L (1951) 216-220.

“Thid 220, ) .

"Max Huber ‘Quelques Considerations sur une Revision Eventuel‘le des Conventions de la
Haye Relatives a la Guerre, (1955) 37 Revue Internationale de la Croix Rouge 417 433,
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which UN Forces May be Engaged’® which provides that such rules ‘ma
be complied with in all circumstances by UN Forces which are engaged.

hostilities’ (article 2).

The important determinant of reciprocity in this connection has ;)
been emphasised by several writers, drawing attention to the fact:t
states, including those which wage war unlawfully, are induced to comy
with the laws of war by the consideration that it had been established p !
to hostilities in a form acceptable to both belligerents and applied equali :
both of them without conferring any undue military advantage oni‘tf
other belligerents.” Indeed, it is further contended that states have 'y
cepted laws of war only on the condition of reciprocity: non facio ne Jacia
Hence, ‘the principle of equality is the basis of the laws of war’ and the
‘would be no laws of war without reciprocity.*% .

With respect to the specific application of the laws of war to U
forces, Baxter has strongly asserted that ‘

suffer. %’

From a realistic perspective it may also be noted that a success
aggressor cannot be denied the fruits of his aggression and, in the interé
of_ stability, the factual situation would need to be recognised ex factis j
oritur.”® For reasons such as these, jurists have tended to favour the vié
that ‘1t'1s very desirable that the laws of war be observed by and applied ¢
both sides in a conflict as a matter of common sense and humanity,’g

:

Ample support for this view is also found in state ™ and judicial™ practice,

:‘Repll'oduced in (1972) 66 AJIL 465-8.

"See in this connection Richard R Baxter ‘Forces for
(1964) Proc Am Soc Int’l Law 82.

#See Denise Bindschedler-Robert Report of the Conference on
Law of Armed Conflicts, held in Geneva 15-20 September 1969
Bindschedler Report] at 98.

"Richard R Baxter “The Role of Law in Modern War’ 19

) 53 Proc Am Soc Int'l Law 90 96,
93e;lso _g)sgfL I%;/mz hThe Laws of War’ (1956) 50 AJIT, 313, 319; and sources cited therein, *
ce & H : » )
b 156.umcy right ‘The Strengthening of International Law,’ 98 Hague Recueil (195911
I:ISBro?mlie International Law and the Use of Force op cit 407.
ce for example US Department of the Navy Law of Naval Warfare (Washi
ashington D
the Navy 1955) Sec 200; US Department of the Army The Law {fLa(nd War:l‘agreolr:lM ;Plilo
(Washmgton Dept of the Army 1956) Para 8a; UK War Office The Law of War on Lan
f/fmg P:frt IH of the Manual of)!_/lilitary Law (London War Office 1958) Para 7. See also Jara
o ;\zciia‘ The_Korefax;l Repatpat{on Problem and International Law’ (1953) 47 AJIL 414-3%
Korea'lscussmn of the application of the rules of warfare by both sides in the hostilities i
"""See decisions of military tribunals of the US, UK. i
i L s , France, Belgium, Italy and the N.
123111ds reported in the Annuwal Digest 1946-9 particularly (1947) No 126,Yat 288—59' Fltgjgf
5, at 636-7. See also cases considered by Hersch Lauterpacht “The Limits of the ’Opera-‘

Compliance with the Law of War

Contemporary Problems of fh¢

(New York 1971) [hereafte

of warfare appl
he cessation ob 1OSt
;t; proval of the principle

would rend
warfare— 4

C
tarian’ TW . L
ent treatment should be relegated to the post bellum period.'® In a similar

vein, Quincy Wright contended that in matters such as the occupation of
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Some attempt has nonetheless been made to distinguish between rules
ying durante belle and those which become applicable upon
f hostilities. Hersch Lauterpacht — wavering between the
of different treatment and the observation that the
lication of the principle of discrimination between belligerents
er the law of war ineffective and result in a dehumanisation of
dvocated a ‘compromise’ solution whereby at least the *humani-
during the war while differ-

eneral app

les of war should be applied equally

enemy tertitory, destruction of its armed forces or the appropriation of its

roperty ‘the aggressor enjoys none of these powers but states engaged in
defence or enforcement may exercise all of them in so far as military
necessities require.”’® The illegat belligerent must also pay reparations for
all damages to kife and property which have resulted from his military
operations, whereas the legal belligerent owes only reparation for acts done
in violation of the laws of war.**

The rationale underlying the distinction between durante and post bello

| was expertly explicated by Baxter,'® who emphasised that while hostilities

are in progress there is generally no characterisation of the aggressor by
either the Security Council or the General Assembly and in the absence of
such characterisation, each conflicting state would ‘claim a monopoly of
virtae and ascribe all vices to the antagonist’. Moreover
[e]ven if an aggressor could be satisfactorily identified, the effect of being “branded”
an unlawful aggressor (resulting in a denial of the privileges of a belligerent) might
well have the undesirable effect of making an aggressor cast off legal restraints
altogether. Discrimination would push the aggressor one step further down the
shippery slope of lawlessness.

On the other hand, when the question of the identity of the aggressor
— which is essentially a juridical problem — is resolved by an independent
tribunal during the ‘sorting out’ process following the cessation of hostili-
ties, a clear framework can be imposed and respective rights and duties
established. “Till then the contending parties should remain in a state of

equality.’

tion of the Law of War® 30 (1953) BYIL 206, 215-220. Neither the judgments of the
International Military Tribunal of Nuremberg {1946) nor its counterpart in Tokyo (1948)
considered that the armed forces or civilian populations of the aggressor states were
automatically beyond the pale of international law or that resort to war without jus ad
beflum justified the opponents of these aggressors in disregarding the rules of warfare
{though it should be added that the question was not before either of these tribunals). See
in this connection George Schwarzenberger Report on Self Defence Under the Charter of the
UN and the Use of Prohibited Weapons {London International Law Association Brussels
conference 1962 14-19.

"%See Lauterpacht ibid 206 et seq.

:Z:Quincy Wright “The OQutlawry of War and the Law of War’ (1953) 47 AJIL 371 374.
Loc cit.

'®Sec Bindschedler Report 93.
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In fact, in practical terms a proposed discrimination may be consid‘.i§

ered to have little importance, a point conceded by Wright himself wh(}%
states that

the difference between the legal position of the aggressor and that of the defender ma

often be made effective only in respect of claims for reparations or Liabilities for, jnd unlawful use of force.

criminal prosecution after hostilities.’ %

Some serious implications may ensue, however, when enforcemenﬁé

action by the UN results in the final defeat and occupation of the aggressor

and the imposition of a regime which may involve basic changes in the

Déclaration on

gfé 1IN which does not appear to maintain a distinction between lawful

jor holder held lawfully and that which it held unlawfuily,
Ezgegp;;w in point Israel’s occnpation of territories following the 1967 war

Jus in bello revisited 21

Another ambiguity is added by the reference of th'e drafFers to the
Principles of International Law Concerning Friendly Re-
ons and Co-operation Among States in Accordance with the Charter of

115

. e . ,
Scholars also emphasise a distinction between ‘aggressive conquest

and ‘defensive conquest’ as well as between ‘the taking of territory which

116 ysing

structure of government and the political life of the country.” It has alsg. ich its Arab neighbours."”

been argued, although with little support, that the distinction forced b
war crimes trials at the end of the war may have adverse effect on th
conduct of hostilities themselves as belligerent commanders are likely to b
induced to continue resistance long after its military usefulness, thus trans
gressing the principles of humanity, proportionality and legitimate mili
tary necessity.'%®

The relevance of any distinction drawn between aggressors and de
fenders has assumed particular importance in recent years with the coming
to the fore of the issue of acquisition of territory by the use of force. In this,
respect, the latest draft of the Revised Restatement of the Foreign Relations,
Law of the US'"” - which purports to represent current international law:
applicable in the US — provides that states are required under international!
law not to recognise a territorial acquisition resulting from the threat or use
of force (whether lawful or unlawful). 1

The provision has been criticised, however, as failing to reflect gener-
ally accepted international law.!!! In fact, the Reporters’ Notes!™? them-
selves acknowledge that it has not been generally accepted

as to territory aquired by use of force which was not unlawful, if a victim of aggres:

sion acting in self defence in accordance with Article 51 of the Chatter, conquers
territory of the aggressor and proceeds to annex it. '

*Wright ‘The Outlawry of War’ op cit 376. i

‘7See Brownlie op cif 408 and references therein to measures enforced by the Allied Control
Council over Germany.

"See Robert Emmet Moffit Modern War and the Laws of War (Tucson Ari University of
Arizona Institute of Government Research 1973) 31.

See American Law Institute, Restatement of the Law, Foteign Relations Law of the United
States (Revised) Tentative Draft No 1 (1980) xii.

""The statement does not contain the qualifying phrases ‘i violation of international law” or
‘in violation of the UN Charter,’ thus opening the door to the interpretation that the
distinction between lawful and unlawfirl use of force in this respect is irrelevant. |

""'See Malvina Halberstam ‘Recognition, Use of Force, and the Legal Effect of UN Resol-
utions Under the Revised Restaternent of the Foreign Relations Law of the United States’
(1984) 19 Israel Law Review 495 498-508.

"“These notes, which follow the ‘Black-Letter-Rules’ of the Restatement discuss the various
issues in greater detail and summarise judicial practice bearing on the question, :

"WTentative Draft No 2 Sec 202 Reporters’ Note 6.

Critics add that the failure to distinguish between lawful' and unlawful
use of force is both ‘morally and logically m}tgnable.’"s It is argued that
from a moral point of view to equate the v1ct1m_of ‘aggression with the
aggressor is contrary to the most fundamental principle of justice. Logi-

© cally, there seems to be no convincing answer to the question why should
1 aggressor be protected from losses it may suffer as a result of his aggres-

sion. Indeed, equalising the position of aggressor and its victim is_li!t;ly to
remove the important deterrent effect that stems from the possibility of
suffering loss as a result of aggression.

Such an argument could also rest on the legal maxim that no man

| should profit from his own wrong (ex injuria non ovitur Jjus); an aggressor

should not be allowed to take advantage of the rights of a belligerent
occupant. The applicability of the maxim in this context is, .hov;fgver,
constrained by other considerations. As contended by one writer,'” the
rules about acquisition of property by a belligerent occupant have an

iMGeneral Assembly Resolution 2625 (XX V) 25 UN GAOR Supp (No 28) doc A/2028 121
i in (1971) 65 AJIL 243. ) -

“5r'lsl§;u]13t:giara(tion grovi(ijes that ‘[t}he territory of a state shall not ‘be the object of military
occupation resulting from the threat or use of force in confravention of the proy;Sfons‘af tke
Charter ..." {emphasis added). On the preservation of the lawful/unlawful dlSFlnctlon in
the Declaration see Julius Stone, Israel and Palzstir;)e: A:iugtg;)v;thz Law of Nations (Balti-
more and London: The Johns Hopkins University Press 8

6See Stephen M Schwege! “What Weight to Conquesi? (1970} 64 AJIL 344 345, See also
Stone Israel and Palestine op ¢it 52; Eliahu Lauterpacht Jerusalem and the Holy Places (London
Anglo-Istael Association 1968) 51-2. » )

WA considerable body of support may be adduced for the proposition t}fat !srztel 5 presence
in the territories it occupied in 1967 is lawful. Se¢ in this connection Higgins observation
that ‘until such time as the Arab nations agree to negotiate a peace treaty, Isrkael is in legal
terms entitled to remain in the territories she now holds.” Rosalyn Higgins, The Place of
Internationa! Law in the Settlement of Disputes by the Security Counf:ll,Y (1970) 64 AfIL 1
8. Sce also Fugene Rostow ‘Palestinian Self-Determination: Po'ssﬂ.)le Futures l;or the
Unallocated Territories of the Palestine Mandate’ (1979) 5 Yale Studies in World Publlc Order
161. Some writers moreover have expressed the view that st:ael has better title to these
territories than Egypt or Jordan given the fact that the latter’s use of for?e in 1948 was
snlawful whereas Israel’s use of force in 1967 was lawful. See Rostow loc cit; Schwebel op
cit 346; E Lauterpacht op cit 47,

"8See Halberstam op cit 503.

5See Greenwood op ¢it 229-30.
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‘important humanitarian function in protecting the livelihood of thej
habitants of occupied territory.” Were an occupier who is guilty of agor,
sion to be denied title even to property taken within the Lmits prescribe
by those rules, he would probably ignore the rules altogether. Second};
more often than not the innocent purchaser would be the one to be hyy
being unaware that he was buying from an aggressor. Given the difficul,
of ascertaining which belligerent is violating the jus ad bellum as well as th
inability or reluctance of the key international institutions to decide w
state is an aggressor, imposing such a liability on a private purchas
appears most unjustified.

Nor, it is suggested, is the maxim ex injuria #on oritur jus applicablej,
respect of other ‘belligerent rights® for the simple reason that these are ‘nee
rights in the true legal sense at all."® Using Hohfeld’s celebrated analysig
of the concept of ‘rights’,”! the more accurate description of entitlemetit,
under the jus in bello should be in terms of ‘liberties’ rather than ‘righitg
since no correlative duties exist. Thus, for example, while a belligeren;
occupant has a liberty to govern within certain limits without being guilty

of 2 violation of the jus in bello, that law also leaves the population free tg
thwart him.

Indeed, according to Greenwood,

the notion that ius in bello leaves states and individuals fiee to act in a particular way
without giving them a “right” to do so is one aspect of the fundamental principle that
war (or armed conflict) is not an institution established by international law but a fic

which the law has always recognised and attempted to contain. Ius in bello has never}
sought to regulate the entire relationship between warring states. Instead it has beeg
based on recognition of the fact that the basis of that relationship is not law but the use
of power. The rules of ius in bello have attempted to prescribed limits to the use of thatg
power, for example, by providing that it is not be used against certain targets, such as‘g

prisoners of war, or with certain means, such as dumdum bullets.'”

Logic and rationality aside, and in spite of legal provisions, juristi@%
pronouncements and judicial practice in support of the ‘equal applicatioﬁjg
principle,” claims of subjective justice are likely to continue to affect this
area of international law to varying degrees, as long as conflicting ideolo-

gies will persist in the international arena.

It should be added, however, that even if it is accepted that the!

operation of the jus in bello does not depend upon the Jus ad bellum, other
forms of interrelationship may nonetheless exist. Indeed, O’Brien in his
impressive study of the Conduct of Just and Limited War™ demonstrates the
consistent interaction between jus in bello and the major criteria of jus ad

#See Ihid 228. :

See Wesley Newcomb Hohfeld Fundamental Legal Conceptions as Applied in Judicial Reason-:
ing (Walter Wheeler Cook ed) (New Haven Coun Yale University Press 1919).

1%2See in this connection Richard R Baxter “T'he Duty of Obedience to Belligerent Occupant’
(1950) 27 BYIL 235. ‘

BGreenwood op cit 228-9.

"William V O*Brien The Condsct of Just and Limited War (New York Praeger 1981).
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ncerning competent authority, just cause and right intention.

bellum 9 temporary illustrations, he seeks to substantiate his propositions

Using con

et jus i se
t [clompetent authority determines belligerent status ]l:nder the jus u]a_[bellof; g}‘ll:t nc‘::ns
. i inati f the proportionality o
ferent for determinations o P
e e e o belo, Tight i 1s th lution of goals after the war has
jus in bello. Right intention controls the evolu ofg v
e e e irit of i inati i tant to the issue of
ation, again impor
and the substance and spirit of its termin
Sm(:;e(itionaiity of means. ™ The jus in bello controls the conduct of the war and should
£

be based on right intention. 126

justi i jus i e 1 iderations of
1 ords, justifications for the jus in bello h'e in consi )
'I?ac;tzl:lrlu‘:’lv’l and tJhe jus in bello gives detail to certain principles of the Ji’;
tgebj7lum (thus, for example, an act which contravened the jus in bello cou
aOt fbe considered a reasonable and proportionate means of self defence).
n

The relative position of the jus in bello in the fmal_assess?er::to Efct;f |
-ustness or legality of war is, however, no more COIlClLlSlV(? under o
T international law than it was according to past provisions. What can ’
Pora‘:iyd now with sufficient confidence is that any consideration of t}kle E
}:ewsfilness of a state’s conduct guring Zn[ lintgnatloq?lt ﬁgrlllf;l;c; ;rg:éet:;: ﬁ
1 m and fus in bello. Hence, v  of forc '
;cci?rr;z;f;z:?tgg s’/‘lesli‘3 fiﬁfgetﬁ‘ce and Jlhe manner of its execution is vyxthm tlklxe }\
lier%llits of jus in bello, there is no breach of .inte.rnam}))nal l;w. Ictexzoeglueajuz i
clear that if the belligerents’ acts cannot be _]ustlﬁefi y rz ?lrer:he the fus
ad bellum and they exceed the limits set by the jus in bello they ‘
‘double liability.”"”

Yet, the question remains whether a vjxolation ‘of tfhe l’aws Olfl w;:&’tg;r;s
an otherwise ‘just’ or ‘legal’ use of force into an ‘unjust’ or 1.aegw threé
O’Brien’s analysis of the application of the just war crlterxtS o thiee
conternporary wars (World War I}, Korea aqd Vietnam) suggeiies that this
is indeed a relevant issue as compllancs: with just war Aprereqlﬁis Les tends (o
be rather mixed. Thus while the A]hefl war effort in World w11 was
undoubtedly in a just cause, the ind1scr1.m1na_te gnd dlspr}?p(‘)m?nbgll f x
tices used in its execution infringed basic prmclpl_es of, the ]545 in - ;;r iz
the same token, it may be argued thaj‘. t]."le Americans’ con 'uctho chond
Vietnam was in many respects ‘superior’ to that prevalent in the Se on
World War whereas the cause claimed for that war was not universally

perceived as equally just.

5Eor example, means serving the purpose of vengeance are considered violative of propor-
i l' i ” . . P

|z:60’rl?:ii!§o%§tlengconduct of Just and Limited War op cit 16. For the ITPO:FQHEE) l:)lt; h:i}:
intention’ in the context of jus i bello see Robert L Phillips War an Justice H

hy University Press Norman 1984) 30—4?. . -

127231:13G:£2w00d op Zit 229 for an appropriate illustration from the decmor;3 oli th;: vleaSS

Military Tribunal in US  List (1948) that the elntire Seti_lmt:}aln occupation :uft ;i:)erit :e ! zxild was
iolati f the jus ad bellum, so that everything which the ocoupyng auth %

2(:;:3:;;? :;ointen;’ational law. Greenwood points out that w};eq the occupying a:utgai"g::iets;,
in addition to the initial illegality, also tran;gress_ed the limits of occupants’ a
under the jus in bello they committed a double illegality.

——
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O’Brien’s answer to the dilemma posed is that a judgmer{t of ¢
legality or justness of a war be _made ‘(l:gsse by case with ail the just w
conditions being treated very serlot_xsly,_’ Obviously, to ensure a case f
legal (and moral) coercion which will withstand challenges of critics, all 1
guidelines of international law and just war should be followed conscie,
tiously. At the same time, given the current emphasis on ideologic
objectives, additional importance seems to be placed on the ‘just caus
element in the just war calculus as the most basic requirement witho
which other conditions may not be contemplated. In other words,
genuinely just cause such as, for example, an opposition to genocid.
tyranny, may entail occasional lapses in the use of means so that the who|
war would not consequently be rendered unjust. In a similar vein, it is alg
reasonable to assume that only indisputable, flagrant and widespread viol
tions of the jus in bello which are central to the conduct of war woul,
warrant a finding that an otherwise j ;
however, ‘grave breaches’ of the rules of war constitute offences und
international law'” for which the delinquent is legally (and morally) re
sponsible. )

Astill more complex question is whether such breaches give rise to
Just cause’ for a new coercive action. There is no doubt that reprisals hav
been resorted to by belligerent parties on numerous occasions withou
engendering a condemnatory response from the international community.
The circumscribed use of retaliatory measures has found some recognition.
in the Draft Additional Protocol T prepared for the second session (1972) of.
the Geneva Conference of Government Experts on International Humani-
tarian Law which provided in Article 74(2) that

R

liln cases where reprisals are not yet prohibited by the law in force, if a belligerent
considers that it must resort thereto, it shall observe the fo].lowing minimal conditions:
(a) the resort to reprisals must be officially announced as such; (b) only the qualified
authority can decide on resort to reprisals; (c) the reprisals must respond to an
imperative necessity; (d) the nature and scope of the reprisals shall never exceed the
measure of the infraction which they seek to bring to an end; (e) the belligerent
resorting to reprisals must, in all cases, respect the laws of humanity and the dictates of
the public conscience; (f) reprisals shall be interrupted as soon as the infraction which
gave right to them has come to an end, 1%

At the same time, it is true that international jurists have taken an
Increasingly eritical stance towards belfigerent reprisals," stressing the

0’Brien The Conduct of Just and Limited War op cit 348.

"It should be noted that under article 85 of Protocol 1
punishable under their domestic criminal law; ¢ grave breaches’ of the Geneva Conventions
and Protecol are in any event regarded as war crimes according to article 85 and so
regarded may be violation of other treaties and customs of war.

WICRC Conference of Government Experts on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts Vol T Basic Texts (Geneva -,
1972) 25. It is interesting to note the extent to which the Article teaffirms traditional
criteria of just war.

™'See Remigiusz Bierzanek ‘Reprisals as 2 Means of Enforcing the Laws of Warfare: the Old -
and the New Law” in Cassesse (ed.) The New Humanitarian Law of Armed Conflict op it 237.

states are required to make such acts
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.o likelihood of abuse. As asserted in the Oppenheim-Lauterpacht trea-
tlj]s% on International Law,

the right to exercise reprisals carries with it great danger of arbitrarines_s, for oftei‘ t[‘:;

Heged facts which make belligerent resort to them are not sufﬁalently verified;
:on;getimes the rules of war which they consider the enemy to have violated aée n_o}:
generally recognised; often the acts o‘f3 2repnsal performed are excessive compared witl
the preccdent of illegitimate warfare.

Other writers have also noted the difficulties inherent in establishing
sponsibility under the conditions of armed conflict ar}d ascertalmﬁg
f;hlzther the violation of law committed by way of reprisals was really

the weight of the infraction which it was intended to

rtionate to
propo 3

retaliate against.!
International agreement could not, however, I_Je secured foF a to;al
rohibition of reprisals, in view of th; fact that until other cfffecn}\ie sale—
guards can be instituted which will r§hably guarantee respect (1); t etr'u fs
to be implemented in armed conflicts, ¥364pr1'sals coul'd not he en 1reg
eliminated from the international systen. Firm restncnonsd a\];g n;)nm
theless been imposed on reprisals against prot?cted persons and objects.
Within the set limits, therefore, and subject to ‘extreme restraint,” one Iilay
be inclined to agree with Johnson that when a fundamen_tal huma;: va l;lf:,
like the rights of non—combatar}cy, is threatened then action may be ta it;l;
to preserve that value even if in the short run protecting it may requ

disregarding it. ™

The principles of modern jus in beilo

inci discrimination A
The%i: cgfric(;{)les identified in the analytical historical summary in the
beginning of this article have, to a la}'ge extent, also underplpngd C\_zrren;
law of war and practice. Issues of interpretation and the intricacies o
modern warfare dominate, however, any effort to apply the just war
standards of jus in bello to contemporary use of force.

Amongst the most critical issues affecting such gppl}catlox;l 1; thc;
distinction between combatants and nomco_mbal’tants which lies at the e;;r
of the just war ‘principle of discrimination.” Debates concerning tt hlz
distinction have become increasingly complex and important g;)\{?: he
changing character of war. Bas@cally, the assumption of Zepara 1; ngal
military forces and the population they represented found in me

i Longmans 1955) 563.
12 im-Lauterpacht International Law vol Il 7ed (London g _
“38£Pg::}zlilaerczeghpDeuelopment of International Humanitarian Law (Budapest Akademia

iado 1984) 103. .
‘“Is(;:dii this lonnection GIAD Draper ‘The Implementation of the Modern Law of Armed

flict’ (1973) 8 Lsrael Law Review 19.
135(3‘:::1:)577(Addi>ti0ml Protocol I Article 20 51{6) 52(1) 53 54(4) 35(2) and '56(4)'(2:‘1,2{
restrictions are specified in the 1949 Geneva Conventions including prohibitions of rep
1 i ivilians i ied territory. .
1 t ptisoners personnel, and civilians in occupie )
mjzrfizsg a’ll?lingrjohnsor}: Can Modern War Be Just? (New Haven and London Yale University

Press 1984) 57.
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theory became in later years much less valid with the total mobilisation
nations and societies against each other. Outlining what was thoughe at i
time to be the main difficulties in distinguishing between combatants an
non-combatants, Lauterpacht cited the expansion of the armed forces, th,
increase in the number of non-combatants engaged in work of dirg
military importance, the vanishing of the distinction between work whig

offensive and destructive power of aircraft and; the part played in moder

war by economic weapons which involve vast segments of belligeren:

populations. %7

Further erosion of the distinction between civilians and combatan:
has clearly taken place with the advent of nuclear capability which rendes
such a distinction virtually impossible. Nor is the distinction betwee;
civilians and combatants feasible in the context of insurgency/counter.
insurgency wars. In fact, both sides in these wars tend to deny the existenc
of any non-combatants.'® On the revolutionary side, where war is wage
on behalf of the ‘people’, distinctions are drawn between the ‘people’ an
the ‘enemies of the people’ or between the ‘exploiting class’ and th
‘exploited,” disregarding the traditional combatants/non-combatants dis

generally apply a classification of ‘rebels’
blence to the original criterion. The means employed in wars of this typ
(eg guerrilla) also impede any differentiation
classical members of the non-combatant contingent (eg women and chil-
dren) and clear combatants.

Such trends were nonetheless repudiated in 1969 when the UN Gen-
eral Assembly unanimously adopted Resolution 244413 providing that a
distinction must be made at all times between persons taking part in the |
hostilities and members of the civilian population to the effect that the

"*’Sée Hersch Lauterpacht “The Problem of the Revision of the Law of War’ (1952) 29 BYIL

360 364. See also Lester Nurick’s argument that the nature of modern ‘total war’ is such
that it is impossible to maintain the distinction beeween combatants and non-combatants:
‘The Distinction between Combatant and Noncombatant in the Law of War’ (1945) 39
AJIL 680.

#Contrast, however, the Chinese wide notion of ‘civilians’ which embraces ‘freedom
fighters’ when not taking part directly in hostilities. As explained by the Representative of

the PRC, ‘[people’s militia and guerrilla fighters in wars of national liberation should be .

protected, since they are basically civilians who had been forced to take up arms in self
defence against imperialist repression in order to win independence and safeguard their

tight to survival. When not participating direcely in military operations, members of
people’s militia or guerilla movements should have civilian status and benefit from the

protection granted to civilians. CDDH/II/SR 7.

"General Assembly Resolution 2444 (XXI1Ty 23 UN GAOR Supp No 18 at 50 UN Doc

A/7218. Note that the US expressly declared that it regards this resolution as an accurate
declaration of existing customary law. See Arthur W Rovine ‘Contemporary Practice of-
US Relating to International Law’
cit Para 25 which states that it is
civilians must not be made the object of attack directed exclusively against them.”

Jaeter be
reaftirme
3 cdmbatant

! y =2 ; con grtich
is of direct military importance and that which is not, the growth of 2"

seett
tants W

=

between those regarded as

(1973) 67 AJIL 118 122-5. See also US Field Manual o
a ‘generally recognised rule of international law that -
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ible. This principle has been recently
Sgareﬁe a;‘);}/;ug;nisvf (E)’isolgiol e vghich %istinguishe; between
o (t:urrently defined as those who participate directly in hostlﬁ-
43— and civilians who include any person not belonging to t (ei
batants as defined in the 1949 Geneva Cpnvent1(in 31:76
43 of Protocol 1 (article 50). While it avmd_s 'attachmg a \Iz)a uati 1
¢ legitimate/illegitimate; privileged/unprivileged) the rotogo_
e ﬂ%ct a further distinction between lawful and unlawful comba
’ tohireh together with the combatants/non—cornb:‘:\tar}ts .dlc.hotomy
: basgis for the application of the principle of discrimination.

Specifically, a legitimate combatant status is nj‘)é accorrc:gd n:grcc:ggzs

who are caught in the act of espionage (article 46), nor o arics
. 47), while being conferred on those who comply with the req
(artrllilio d)i,stinguish themselves from the civilian populatton 11;1;212 ;;;lzls{c
of ing i i ilitary operation preparatory .
o mh;:)r:;:ct:faecrk ::J}faltn t;:;h::; Zitfations ir? arIr)ned conflicts whe;c,
Rec_onglf:l%,e nature o’f hostilities, an armed combatant Vcanr}ot so distin-
OW'mght'0 self, article 44(3) stipulates that he shall retain his status as ;
gu;!llzgt:l[rlmlt (ar;d hence qualify for POW privileges) provided that on suc
co

occasions he

B 3)
s (article 4
:tegOYY of coml

bel

onstitites 2

i ili d (b} during such time
ies hi enly: (a) during each military engagement, an 5
Car}ifiss}:/liss?lflr:i:fhe a)év(ersary while he is enga_ge'd in a military deployment preceding
:}SIE launching of an attack in which he is to participate. .
The distinction incorporated in article 44 is nogethe}ess og qc‘;?ftlli(é?_’
me s
1 t of undefined terms (such as ‘armed coni’
able value given the hos ned termns e ey
lities,” * ‘mi ation,” ‘military engage: '
‘hostilities,” ‘attack,” ‘military oper on, ry engagemens, e
V4 ysed therein. A straightforward interp ,
o sl 1 that lawful com-
i ceptable conclusion : :
sible, would also lead to the unac ] ‘ com-
E:tsants are only required to carry arms openly during very lm;:tiiulfching
(ie military engagements and while visibly deplf)fyed pno; Lo tt }fe e
i 1ei W status only if captured by
ttacks) and will lose their PO 4 t x
S}feavery tzme that they were failing to meet this requirement. Indeed, ev

i tvili ion and
WA rricle 48 states ‘Tn order to ensure respect for and protection of the c;v;)h;:n E:f::laetg:ﬂim
seiian biects, the Parties to the conflict shall at all times distinguish betw: e
UV"-‘?“_O JEZnsé combatants and between civilian objects and m)lhcarylo i}ele tves and
PDPUS_HO? shall direct their operations against military objectives. ?e;l al ;loa e
Somnary Yf the 1978 Red Cross Fundamental Rules of International Hu wnitarian Law
sum?«a rbyl Om Armed Conflicts freproduced in the Internatzona{ Reutehw o:f b e s e
fépptm ";r:October 1978) 248-9] which incorporates Fhe provision ¢ af.d [fombgtants e
ioipﬂfcntl;hall at all times distinguish between tll\‘f 4c;:71ha§ p(_)piii‘a;l::pa\ﬁaﬁon nbatants
ivili lation and property. Neither the c1vi p nor
‘c)ir\l/igiraflo ;S:;:;vglﬁzrﬁ Pboep ‘:hae object gf attack, Attacks shall be directed solely agains
military objectives.” (article 72{
MFor the multiple meanings offere: ! ]
lriit;ic Conferfnce see Fritz Kalshoven ‘Reaffirmation a
Law Applicable in Armed Conflicts: The Diplomatic
(1977) 8 Netherlands Yearbook of International Law 128-9.

. inlo-

by the vatious delegates to the Dipl
e Resitmation n(ei ‘]]Development of Hymanitarian
Conference, Geneva, 1974-1977
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in these circumstances they are to be provided with ‘protections equivali
in all respects to those accorded to prisoners of war by the Third Convy
tion and by [the] Protocol’ [article 44(4)] and in any event be granted all 4
fundamental rights guaranteed under article 75 of the Protocol.

The dire results of such construction of article 44 are given a viy
illustration by Dinstein who envisages a guerrilero losing himselfin a crow,
of civilians keeping his weapons concealed until the last conceivable mi
ment and then violating with impunity all the rules of warfare and still ot
forefeiting his right to be a prisoner of war. This, according to Dinstein,
a ‘preposterous’ and ‘dangerous retrogressive step in the evolution of ¢
Jus in bello. 12

Considerable problems, interpretative and otherwise, have al
plagued another distinction which constitutes a component of the princip
of discrimination, namely that between military and non-military target,
Even before the great increase in the range, areas of impact and destructiv
effects of modern weaponry, it was difficult, in the face of total mobilisy]
tion, clearly to distinguish military targets from those of sufficient military
importance to justify a direct attack. Earlier definitions of military objects
in terms of ‘distinct military advantages’ to the belligerent™ were “of
limited utility in view of their excessively elastic nature, 144 -

Yet, despite the definitional obstacles and negative experiences o
recent wars (especially World War Il in which entire cities became targets|!
states have not openly sought to abandon the assumption that there must
be some relation between the object attacked and its military value to the!
enemy.'® Indeed, Protocol I has reasserted the military/non-military dis
tinction incorporating provisions with respect to the protection of civilian
objects [article 52(1)], cultural objects and places of worship (article 53)i
objects indispensible to the survival of the civilian population (article 54);¢
the natural environment (article 55) as well as works and installations
containing dangerous forces (article 56)." A more elaborate definition o
mifitary objectives is also attempted embracing ‘objects which by thei
nature, location, purpose or use make an cffective contribution to militar
action and whose total or partial destruction, capture or neutralisation, i
the circumstances ruling at the time, offers 2 definite military advantage
(article 52). !

'See Dinstein “The Geneva Protocols’ op cit 272.

See for example the 1923 Rules of Aerial Warfare (Supplement 1923) 17 AJIL 245-60.

"According to Spaight these rules were based on a test of military objectives which was so-
widely drawn as to make whole centres of population liable to acrial attack. Sce James M*:
Spaight ‘Legitimate Objectives in Air Warfare’ (1944) 21 BYIL 158.

See references to state practice and judicial pronouncements in the Bindschedler Report
18-20.

It should be noted that even the special protection of objects indispensible to the survival of:
the population, works containing dangerous forces and the natural environment, is in fact
relative as such objects and works can be attacked, destroyed or damaged to a limited"
extent with provistonal effect, in the light of military considerations.

are party
,egessment as o E : .
af:o feel that a further qualification should have been added to emphasise
xr v

hat military objectives encompassed only objects whose dcstrg'ctlon 1;

tought to achieve a distinct military advantage and not an immediate an

$

E ing unrea
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ufmegcessary subjective elements into an area of the law which should be

primarily guided by humanitarian considerations.
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ist 1 ‘a clear-cut list of military
bts nonetheless persist in the absence of a ¢ 1
e]t)souwhile the absence of such a list is evidently explained by the fact

t;r% no reasonable definition could be arrived at, given the different stra-
tha

regic conce
to very Tap
hardly 2

ptions which are extremely diverse and at the same tfime subfe(':t
id changes, from a legal point qfvlew the Protolcol s fo]zmq ais
dequate. Phrases such as ‘in the circumstances ruhn% at the nmteo
icularly vulnerable to abuse, leaving v1rtual¥y any object open

ffering a ‘definite military advantage.” Some commentators

iti besides
inantl litical purpose.'”” Such a proposal, however, A
redomlnan;iZtiEO;rouldphage had the undesirable effect of introducing

In addition to the definitional controversies regarding its major com-
onents, the application of the principle of discrimination in contemporary

warfare encounters unavoidable difficulties at all lc.vels of moiier.n warz
including nuclear,'® conventional or uncor}ver}tlonal (revo utl_onage
/counter-revolutionary). As emphasised by O Brien, even assumlgigt ;
‘quibbles” about the definition of a n_on-comb;{tant and a n}())n—mf{ 1C laea};
target have been resolved, there remains a conslderab‘l_e n\%mb lcr ct;t e
non-combatant and non-military targets that would be “nevita lya asless
routinely as part of the process of carrying the war to the energy reg::)rmbat
of whether it involves nuclear strikes, convennoqal bombing, ¢ Pt
operations on land or typical measures of revolutionary/counter-rey

H 149
utionary warfare.

An evaluation of the compatibility of the principle of d1scr1m1natéog
with the conduct of modern war hinges,‘ howeyer, on the status accico(g e
to the principle within the just war criteria and its comparableh stanb_arcts 10r}
coptemporary international law. This question has beetcll"g e slu je f
numerous philosophical debates and contentions. The tra monad assump_
tion in the doctrine of bellum justum was that the legal norms an c?nve'n
tions surrounding non-combatancy derive from fundamental moral prin

iddi i i i k on
| ciples and hence the norm forbidding the direct and intentional attac

inj ion. 1 rists
non-combatants represented an ‘absolute injunction.”™ Just war theorists,

1 ‘Ad fare — Christmas 1972" in Peter D
¥See Hamilton De Saussurc and Robert Glasses ‘Air War : )
T:obe::};}esnl‘aw and Responsibility in Warfare: The Vietnam Experience (Chapel Hill Carol
T i ity of North Carolinz Press 1975) 119-139. o » .
mAhSCLti]?ﬂle‘;lezsxi;l’yzis of the compatability of nuclear means with jus in bello 1s undertaken in
the section on ‘specific means’ infra. ) ‘
"““O’Brien The Coglduct of Just and Limited War op 5.“ 137-141; 144-153; 179-181.
B0sgood and Tucker Force, Order and Justice op it 306.
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notably Paul Ramsey, have strongly maintained that the protection of ng,

i i i iable to be overridden by more
combatant persons and property is absolute and grounded in right.'>! ay be perceived as a prima facie rule liable to be y

jmportant moral requirements. In othqr words, there exists a very strong
However, this notion has been challenged in recent years. Accordiy presumption against the deliberate killing ofpon—gomﬁatants but i)tullsdngé
to Hartigan, for instance, the immunity granted to non-combatants w; St irrebl}ttab1° one. Situations may be “'KIVI?SZ’%eb w be.re Ol;ihv‘: cities in
merely a phase in the history of warfare reflecting moral and cultural valygstified in breaking this rule. Thus if the Allied’s on}i 1fng ort the war
of carlier societies and not a universal and absolute moral prescription World War II had been the only way to win the wa_rfan - Wmnllél% found
Ramsey’s absolute version of the principle of discrimination has coiyas vital to the interests of humanity, then ?;JUSP :lc'athn coul e( the
under attack as lacking persuasive force both as a normative position aridihat would be consistent with the principle o Jiserimination. (eg
practical guideline.' It is argued that such commitment to an absolu jefence of freedom, the protection of civilisation).
principle of discrimination ‘leads either to a finding that all war is immo
and the demise of the just war doctrine or to tortured efforts to reconc
the irreconcilable.”’™ Both results seem equally problematic. The fi
moral posture, namely pacifism has been shown to have little viability
current international politics given the numerous grievances that peop
seek to redress.' The second approach, involving attempts to salvage
absolute principle of discrimination from the eroding pressures of modery
warfare, has yiclded no solution to the obvious incompatibility of conte
porary strategies with a literal application of the principle.'™ In fact, ev
an ‘absolutist’ like Thomas Nagel - who insists that deliberate killing of ¢
harmless cannot be justified ‘whatever the consequences’ — considers in ¢
final analysis that when the refusal to follow a course of action on absolut
grounds leads to disaster, the absolutist ‘will find it difficult to feel tha
moral dilemma has been satisfactorily resolved’ and will therefore b
content with a few ‘moral blind alleys.’>

Such a weighing process raises the related issue of the place of military
fiecessity”. vis-a-vis the principle of discrimination. Can the lzgtter accomi-
modate the former and persist as a moral force? How flexible can t_hc
immunity of non-combatants be in the f.ace of ) demands (_)f necessity
ithout becoming morally redundant? Is it legitimate, fqr instance, to
bomb civilians in order to break down enemy morgle and induce surren-
der; to shorten the war; or to reduce sufferll?gg? While th_e answers to the
Latter questions are probably in the negative,"™ Tucker believes that

with a sufficiently elastic definition of what constitutes a legitimate mi}itary_objective,,
and a sufficiently broad interpretation of what constitutes permissible ‘incidental

injury to the civilian population, there is no need even to deny the contiznued validity
of the principle distinguishing between combatants and non-combatants.

Various formulae have been suggested as representing F}_le u.tili'tarian
caleulus here. They vary between Brandt’s ‘orthodox’ utilitarianism -
which deems military action (eg a bombing raid) permissible

Alternatively the prohibition against the killing of non-combatant if the utility . . . of victory to all concerned, multiplied by the increase in its probability

if the action is executed, on the evidence ... is greater than the possible disutility of
the action to both sides multiplied by its probability™

1See Paul Ramsey War and the Christian Conscience How Shall Modern War be Cond
Justly? (Durham NC Duke University Press 1961); idem The Just War: Force and Politi
Responsibility (New York Charles Scribner’s Sons 1968). See also the attempt to provide
rational basis for an absolute prohibition for killing non-combatants by Jeffrey G Murp!
“The Killing of the Innocent” in Retribution, Justice and Therapy (London D Reidel Publis|
ing Co 1979) 3-25. .

"See Richard Shelly Hartigan ‘Non Combatant Immunity: Reflections on its Origins a
Present Status’ (1966) 29 Review of Politics 204 214.

$*See William V O’Brien ‘“Morality and War: The Contribution of Paul Ramsey” in James
Johnson and David Smith (eds) Love and Society: Essays in the Ethics of Paul Rams
(Missoula Mont American Academy of Religion/Scholars Press 1974) 163-90. See also;
James Turner Johnson ‘Morality and Force in Statecraft: Paul Ramsey and the Just War|
Tradition’ ibid 93-114. i

**O’Brien The Conduct of Just and Limited War op cit 45,

"*This is discussed further in chapter three of the autor’s doctoral thesis. |

"*See discussion in O'Brien The Conduct of Just and Limited War op cit 138-40; and critical)

comments in Osgood and Tucker Force, Order and Justice op cit 315-17. See also Wa.izer’s-é‘”see discussion in Michael Walzer “World War II: Why Was this War Diffelrent?’ (19723 1
evaluation of nuclear deterrence and to bring the doctrine of deterrence within the pert  Philosophy and Public Affairs 3-21. See also [E Hare and Carey B Joynt Ethics and Internat-
missible scope of just war theory. According to Walzer, there is no escape by the route! jonal Affairs (London The Macmillan Press 1982) 87-98.
Ramsey suggests of resolving to engage only in counterforce nuclear retaliation, an | '¥See Josef Kunz “The Laws of War (1956) 50 AJIL 313 316,
relying upon the fear of ‘collateral damage’ to provide the element of deterrence, th ¥R obert W Tucker The Just War (Baltimore John Hopkins University Press 196‘0) 92—'3.
‘making the just war possible’ [Ramsey The Just War n5). Rather, if collateral damage is "'RB Brandt ‘Udlitarianism and the Rules of War’ (1972) 1 Philosophy and Public Affairs 145,
central to our threats it is not collateral. Walzer Just and Unjust Wars op cit 278-83. 157.

""Thomas Nagel ‘War and Massacre’ (1972) 1 Philosophy and Public Affairs 123 143, "Walzer Just and Unjust Wars op cit 231-2, 251-68.

— and Walzer’s ‘moderate’ utilitarianism which allows derogation
om the principle of non-combatant immunity only in a case of ‘supreme
mergency .’ While the latter version appears to be morally more attrac-
tive —combining the best features of both utilitarianism and absolutism —
nd perhaps affords a better protection to non-com})atants, there still
emains the difficulty of defining ‘supreme emergency.’ As Hoffmann has
rightly questioned: “Will not any statesman convinced of the importance of
is cause be tempted to plead acute necessity sooner rather than later? How
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does one know when the supreme emergency has ended?'® Nor is it ¢
whether there are any limits to what may be done in a situation of supre
emergency. Furthermore, Walzer’s rules are likely to be unacceptablé
statesmen who are asked, in order to fight well, to sacrifice the oppor
nities provided by modern technology and to accept terrible risks for
cause by allowing their adversary (eg in guerrilla war) monopoly on tey
and a relative immunity from counter attacks. '*

€
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ders is justifiable if this effect is not directly intended although the
he evil effect of the act is not an end nor a means to .anAend is
1t in itself.'®® Rather, efforts must also be taken to minimise the
d even at a cost to the actor himself. The rule of_ dpu‘ple effect is
modified to impose an obligation on soldiers to minimise risks to
s even if to do so they must bear greater risks themselves.

However, Walzer's version of ‘double effect,’ like comparable at-
ts by other writers, has not escaped the definitional problems asso-

Indeed, state practice provides support for the contention that'tj emp . , :

; . ; n those effects
principle distinguishing between combatants and non-combatants }j giated with the clelc,egt of ?}T lntegii‘fgfjgfogsﬁg C\l;éiy :g}rlrfe light is shed
never been interpreted as giving the latter complete protection fro Jlow ‘inescapably irom tne pr Lo

eve P NG preep N L dry by the provisions of Protocol 1 banning indirect assaults on

hazards of war. According to Osgood and Tucker, this principle:
always had a ‘relative and contingent character in state practice as well a
the Jaw that emerged from this practice.”’® As such, the scope of
immunity accorded to the civilian population has been largely depend,
on the meaning given to the claims of military necessity. Judicial exam
are also available. In the well known case of Shimoda v Japan (1963),'%
instance, a Japanese civil court characterised the indiscriminate bombing
the undefended cities  of Hiroshima and Nagasaki as ‘contrary to th
fundamental principles of the laws of war’ but allowed for the possibil

that there might be, even if there was not in this case, military necessityd
sufficient magnitude to justify such action.

At the doctrinal level, some form of the ‘double effect’ theory has bes
resorted (o in order to justify attacks on non-combatants without detracy
ing from the validity of the principle of discrimination. Under a recei
formulation of this theory,'” an act of war that causes injury to civili

Stanley Hoffmann Duties Beyond Borders: On the Limits and Possibilities of Ethical Interrd)
ional Politics (Syracuse NY Syracuse University Press 1981) 78. See also Johnson’s obsé
vation that ‘[i]t is one thing to argue in the abstract that in particular circumstances mi
necessity may require that moral or legal restraints on war be abrogated; it is anof
matter to identify a moment in history in which this justifiable overturning of just ki
can take place or has done so.” James Turner Johnson Just War Tradition and the Restrain
War: A Moral and Historical Inquiry (Princeeon NJ Princeton University Press) 1981 25.

"**Hoffmann ibid 81.

'“Qsgood and Tucker Force, Order and Justice op cit 309. See in this connection also staternent
by representatives of Canada, Netherlands, West Germany, UK, US which lend suppo
to the relativity of the principle of discrimination in that they excepted from proscripi
incidental or collateral damage to civilian objects caused by attacks directed aga
military objectives. Provisional summary Records Fourth Session CDDH/I/SR 41 Annigy
2 {Federal Republic of Germany}; ibid 4 (Canada); ibid 6 (US); ibid 13 (Netherlands); ibid 1§
(UK).

Reprinted in [1964] Japanese Annual of International Law 212 The case involved a suit b,
several persons injured in the bombings of Hiroshima and Nagasaki against the goverd |

ment of Japan for failing to assert a claim on their behalf against the US for the ‘illegd:
bombing of the two cities. While only a decision of a domestic tribunal, the case ha
attracted much attention. See in this connection: the Bindschedler Report 18, See al
Marshall Cohen ‘War and its Crimes’ in Virginia Held, Sidney Morgenbesser and Thom
Nagel eds Philosophy, Morality and International Affairs (Oxford Oxford University Pres}
1974).

'¥7See Walzer Just and Unjust Wars op cit 151-9.

n this quandry _
vilians including warfare intende

d, or likely to create ‘widespread dam-
< to the natural environment’ and attacks on dams, dykes, nuclear plants

d other facilities whose disruption would inflict harm on c.ivilian popula—
ons [articles 35(3) and 55]. Perhaps a more gengral yar'dstlc,k is provided
1 article 51 paragraph 5(a) which classified as ‘indiscriminate

an attack by bombardment by any methods or means which treats as a single military

er of clearly separated and distinct military objectives located in a

biective a numb , cate
at tration of civilians or

city, town, village or other area containing a similar concen
civilian objects.

5 170
Thus, as interpreted by one observer,

if the objectives are sufficiently separated so that they can feasib!y bej atta_cked separa-
tely with the weapons available and if this degree of separation is ev@em to the
attacker then they must be attacked separately in order to reduce the risks to the

civilian population,

Needless to say, however, the application of this rule to nuclear

\ warfare would offer little guidance in view of the broadness and complex-
ty of nuclear objectives which embrace manufacturing, transportation and
ommunication, ! Indeed, as noted earlier,’™ attempts to reconcile the
ellum justum principle of discrimination with the requirements of nuclear

cterrence — and particularly Ramsey’s defence of the latter in terms of

collateral damage’ inflicted by use of nuclear weapons over legitimate
argets — have not been entirely successful. A principal line of attack has

SNote that according to Osgood and Tucker even an effect only indirectly intended is a

means albeit distinguishable from that which is directly intended or posicively permitted.
Porce, Order and Justice op cit 312-3.

9See doubts expressed by William V O’Brien Nuclear War Detersence and Morality

(Westminster Md and NY Newman 1967) 27. -

"George H Aldrich ‘New Life for the Laws of War’ (1981) 75 AJIL 764 780.
| MAs 2 matter of fact, the Diplomatic Conference on the Reaffirmation and Development of

International Humanitarian Law in Armed Conflicts, from its commcn‘ccment in 1974
through the final adoption of the Protocol, operated on the u_nder_standmg that mId.EAli
weapons were excluded from the purview of codification. Sec in this connection Aldricl
ibid 781 nd8. See also Rupert Granville Glover ‘International Humanitarian Law with
Reservation’ (1984) 2 Canterbury Law Review 220 228-9.
"Supra n156.
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been grounded in the contention that Ramsey’s use of ‘collateral’ effect,
in fact an abuse of the principle of ‘double effect.” As one critic puts it,
[t]he decisive flaw in Ramsey’s position is the dependence of his presupposed ‘colliyg,

ral deterrence’ upon effects essential to the purpose of nuclear strategy, direq]#
indispensible, radically wanted — and yet to be sanctioned as ‘side effects’.'™

The principle of proportionality

It is in any event clear that even if we were to accept the view that thy
indirect effect of modern deterrence or generally of killing non-combatari}
should not be regarded as indiscriminate, there would still remain the
questions of the proportionality of the action — a principle which applig}
both to the unintended non-combatant deaths and indirect death of combyi
tants. In fact, as pointed out by O’Brien, the main issue in all versions ¢
the theory of double effect is not the intention or preference of the attack
ing party but the predictable amount of collateral damage to non-combs
tants and non-military targets, ™ that is, the question of proportion. '

Whether the principle of proportionality can offer a better guidance
belligerents is a moot point exemplified in the following question: “Whatj
more humane and less repulsive a war ended after one week by a nucléy
weapon and half a million casualtics or a war protracted over ten yean
without 2 nuclear weapon and taking five million casualties?’'” Yet, it
arguable that the principle — now codified for the first time in Protocol I
— might, if properly applied and successfully enforced, produce significan|
limitations on belligerent conduct and thus enhance the jus in beflo.?
Indeed, as forcefully contended and elaborated by the author of an artick
on the subject,' proportionality of a military act (ie the weighing ¢
anticipated military benefits against the probable civilian losses) can b
calculated with relative ease by the officer in the field,””” who is generall
well-informed as to the desired military advantage, the means of warfah
(eg their controllability and the specific military benefits which they offéy
and the military target (eg its vulnerability to destruction, proximity t
civilian population, importance to the other side’s military capabilities an
the dangerous effects of its destruction). Furthermore, placing decision

Walter Stein “The Limits of Nuclear War: Is a Just Deterrence Strategy Possible in Pea|
g;he Churches and the Bomh (New York Council on Religion and International A ffairs 1965
O’ Brien The Conduct of Just and Limited War op cif 341. :
Wil D Verwey Riot Consrol Agents and Hebricides in War (Leyden AW] Sijthoff 1977; 291.
7Article 51 Para 5(b); article 57 Paras 2(a)(ifi) and 2(b). :
'77Id§ally, the protection of ives and goods of civilians should not be made dependent on th
mx_iitafy advantage anticipated. Reality, however, has rendered teference to militar]
g}a]ectlves in the Protocol and previous international instruments inevitable and indispensi’
€.
"Bernard L Brown ‘The Proportionality Principle in the Humanitarian Law of Warfart
WRecc‘nt Efforts at Codiﬁcation’ (1976) 10 Comefl International Law Journal 134-55. |
'According to Brown, if proportionality is to be a viable principle of civilian protection
shf:ul_d bc‘ a.pphed at the time military decisions are being made rather than as a hindsig
principle ibid 140.
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making with respect to proportionality in the hands of soldiers might
increase their sense of personal responsibility which would prompt them to
reflection and to a better implementation of the laws of war. At the same
gme, it can be maintained that soldiers strive, first of all, for military
guccess or gaining military advantages and are consequently
inclined to attribute greater weight and significance to the advantages anticipated than
to the losses caused amengst the civilian population and to the damage done to civilian

property, which they often have neither time nor opportunity to consider thoroughly
amidst the conditions of armed conflict.'®

Aiternatively, ‘the principle of proportion may be rendered more

| manageable and stable by realistic efforts to formulate material-normative

gypologies of actions which in specified contexts are prima facie “reasonab-
le” or “unreasonable”,”®" the referent being agreed legitimate military ends
(raison de guerre) as distinct from political-ideological-strategic ends (raison
'état) of the belligerents (although both ends may converge).'® Whether
this is a realistic goal, given-the rapid technological change and the dy-
namic nature of the politico-military environment is, however, potentially
subject to contention. Nonetheless, efforts aimed at producing such typo-
logies should be supported provided they are tempered by a realisation that
the ultimate goal may not be attainable.

In any event, to be effective, the principle of proportionality must be
buttressed with adequate enforcement mechanisms and the relevant rules
of criminal responsibility, whereby the officer is held criminally liable for
disproportionate acts resulting from his failure to exercise due care or from
intentional or reckless conducts.

If violations of proportionality are treated as war crimes and are actively prosecuted,
thére will be cause for hope that proportionality can become an integral part of
e

1.

military decision-making rather than an abstract principle of civilian protect

That the implementation of the principle of proportionality in the
context of conventional war is a genuine possibility is amply exemplified in
the restraint in conduct manifested by the parties to the Falklands War in
1982.'% Less practical, however, is the application of the principle in
insurgency/counter-insurgency conflicts'® in view of asymmetry in mili-

""Herczegh Development of International Humanitarian Law op cit 157.

'O’Brien ‘Morality and War’ op cf 176. O’Brien adopts the concept of a ‘reasonable
colonel’ as symbolic of a standard of reasonableness for conduct in war and comparable to
the ‘reasonable man’ standard in domestic criminal and tort law.

Ibid 179.

Brown op cit 155. Note that under article 85 Para 3 of Protocol I, violation of proportional-
ity “as defined in article 57, paragraph 2(a)(iii)’ is regarded as a ‘grave breach’ of the
Protocol and as such a *war crime.’ See also article 87 which imposes on commanders the
duty to prevent and suppress breaches of the Conventions and Protocot I

"“Evidently both the UK and Argentina possessed the capability of resorting to more force,
bloodier tactics and more destructive weapons than actually used, creating more casualties.

"See, for example, the Israeli war with the PLO. For an assessment of the proportionality of

the 1982 Israeli incursion into Lebanon see Johnson Can Modern War be Just? op cit 58-9.
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tary strength between the warring sides, the intensive ideological fervou;

involved and consequently the difficulty in posing raisen d’état (needless tg
say, terrorist tactics invariably employed in this context ate inherent]
incompatible with proportionality™)

ruled out if the parties restrict themselves to defensive measures rather thay
punitive actions.

The principle of chivalry [

The principle of chivalry, on the other hand, may be expected to apply,%

in all types of war, although no attempt has been made to formulate
specific restrictions in this respect for non-international armed conflicts.™®
Inspired by such a principle are the prohibitions of killing, injuring or
capturing an adversary by resort to perfidy (ic ‘[ajcts inviting the confi:
dence of an adversary to lead him to believe that he is entitled to, or i
obliged to accord protection under the rules of international law applicable
in armed conflict, with intent to betray that confidence’) [Protocol I, article
37];"® of making improper use of recognised protective emblems, signs 61
signals [article 38] or of alien flags, military emblems or uniforms [article
39]; of ordering that there shall be no survivors or threatening an adversary
therewith [article 40]; of making enemy hors de combat the object of attack
farticle 41]; and of attacking persons parachuting from an aircraft in distress
[article 42].1%°

Underlying rationales ;

As the preceding analysis reveals, all three principles characterising jus
in bello in just war theories have been incorporated into the modern laws of
war. It is also evident that utilitarian considerations continue to permeate
the latter, supporting the notion that ‘the rules of war which rational,
impartial persons would choose are the rules that would maximise long-
range expectable utility for nations at war.”"® Indeed, as contended and
elaborated by Wasserstrom, the doctrine of ‘military necessity,” formalis-

¥ A more detailed discussion will follow later under ‘specific means.”

'¥The Protocol Additional to the Geneva Conventions of 12 August 1945, and Relating to’
the Protection of Victims of Non-International Armed Conflicts (Protocol 1I) {(1979) 16
ILM 1391] as its title suggests is primarily concerned with humanitarian protection of non:
combatants and does not provide any definitive codification of laws of war for non-
international armed conflicts. :

‘#Far illustrations of perfidious practices see also the British Military Manual, The Law of
War on Land op cit Paras 311 nl, 314, 316, 317, 318.

"It is perhaps possible to add to the above list the proscription of starvation [Protocol I
article 54; Protocol 1T article 14] but its inclusion under chapters relating to protection of.
civilians suggests that the underlying reasoning is more congruent with the principle of:
discrimination. It would, in any event, be examined as a ‘specific means’ in a later section.

"Brande “Utilitarianistn and the Rubes of War’ op ciz 150,

. Limitations notwithstanding, the|
application of the standard of proportion in insurgency wars is not entirel
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ing considerations of expediency, is “firmly and centrally embedded in the
conception of the laws of war’ both to create e‘xphcu exceptions (ruling out
catuitous violence and excessive damage or devastations not Jus}tllﬁefj by
ilitary necessity’) and to function as a g§neral _]ustxﬁcatmn %)r the mf'la'_
dons of most prohibitions included therein (as if they all ha’ an ;\mp lidlt
cJause of exception ‘... unless military necessity dictates . N ). . ccord-
ing to Wasserstrom, the laws o_f war in fact proh_lbLF, wit a_llew rmr{or
exceptions, only wrongful practices that also lack s_lgmﬁcant military va uet
and permit almost any practice, provided that it secures an i1mportan
military advantage.'”

More ‘palatable’ perhaps is a perception of the laws of war as governed
by ‘utilitarianism of extremity,”” namely containing a utilitarian escape
clause which allows instrumental or utilitarian calculation in certain eixtrba-
ordinary or extreme situations. Such a theory is defended, for example, by
Walzer who argues that ‘in certain very special cases, thqggh never as a
matter of course even in just wars, the only gjstramts on military action ;i‘rie
those of usefulness and proportionality."1 W'illzer s appr'oach should,
moreover, be seen in conjunction with an increasing emphasis on humani-
tarian considerations which have characterised contemporary formulations
of the laws of war. As observed by a delegate to the 1974-77 _Gcne;rla
Diplomatic Conference, in many respects (partl.c'ularly concerning }t1 e
protection of civilians) Protocol I subordinates military exigencies to hu-
manitarian demands.'* In this respect, therefore, it r_ngrkcdly departs fro}rln
the customary law which generally t_cnlds to place military necessity on the
same footing as humanitarian prescriptions.

It is arguable, however, that even FhE{ elevation of humanit'arlaq con—f
siderations represents in the final analysis little more than a modlﬁcaltfmn of
the weight to be given, in estimating the costs of victory, to the welfare o
those affected by the struggle. Basically, ‘hglnanltarianlsm or a concern
with human welfare, always operates within bounds c!eﬁned by expe-
diency, for the duty to avoid harm is always a duty to avoid unnecessary or
disproportionate harm.”'*

On the other hand, grounding the laws of war in humag rights, a view
which appears to have gained some acceptance amongst jurists and moral-

1R;chard Wasserstrom ‘The Laws of War’ (1972) 56 Monist 1, 4.
"“2Gee ibid 206.

See discussion at 8 supra. .
Wialzer fust and Unjust Wars op cit 231.

15K onstantin Obradovic ‘La Protection de la Population Civile dans les Conflits Armes

Internationaux’ in Cassesse ed The New Humanitarian Law of Armed Conflict op cit 128 152ff.
Terry Nardin Law, Morality and the Relations of States
Press 1983) 292.

(Princeton NJ Princeton University
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ists since the Vietnam War, ' radicall
in war as subject merely to the
ity. While respect for human
tarian calculations,
beyond which utilit
certain modes of fi

to forego military advantages that ma
for achieving one’s ends.

y changes the perception of restraing
requirements of necessity and proportionaj;
rights does not necessarily rule out all util;
arian calculations are not permitted to enter. Thuis

y be important or even ‘necessary

In such a vein, for instance, the US Army Field Manual — which

it nonetheless imposes limits on military condug;

ghting may be proscribed even if to refrain from them s

mcorporates international standards of conduct in war ~ provides that

[a] commander may not put his prisoners to d
movements or diminishes his power of resistan
reason of their consuming supplies, or because
their liberty through the impending success o
commander to kill his prisoners on the grounds
airborne or commando operations, although th

make necessary rigorous supervision of and res
war. 198

ce by necessitating a large guard, or by
it appears certain that they will Tegain
f their forces. It is also unlawful for a
of self preservation, even in the case of
e circumstances of the operations may
tramt on the movement of prisoners of

Reference may also be made to an article in each
conventions' which provides that protected persons
the rights secured to them by the Convention. Moreo
mon to all four Conventions obli
certain fundamental standards of
not of an international character
Protocol II (articles 4-6).

may not renounce
ver, article 3 com-
ges the parties to apply as 2 minimum
humane treatment in an armed conflict
— a notion which is further developed in

Such illustrations may nonetheless be insufficient to establish 4 human’
rights rationale since they are still explicable in consequential terms. As’
maintained by Wasserstrom, and echoed in the explanatory statements in
the US military manuals, rules of war cannot be overridden by considerat-

ions of military necessity because they have already been given their full
weight in the decision to promulgate the rules, 2

Thus, notwithstanding the desirability of a human rights rationale of

¥'Sce GIAD Draper ‘The Ethical and Juridical Status of Constraints in War’ (1972) 55
Military Law Review 169-186; Idem “Human Rights and the Law of War’ (1972) 12 Virginia
Journai of International Layr 326, 326-33. A link between human rights and the international
law or armed conflict was officially established at the International Conference on Human
Rights convened in 1968 by the UN in Teheran which culminated in Resolution 2444
(XXII) adopted on 12/5/68 and entitled ‘Human Rights in Armed Conflict.’ See also UN
Secretary-General Report on Respect for Human Rights in Armed Conflicts (A/7720) 20 Nov
1969 which states (paragraph 6) that ‘{t]he Second World War gave conclusive proof of the
n outrageous behaviour of a Government towards

close relationship which exists berwee
its own citizens and aggression against other nations, thus, between respect for human
rights and the maintenance of peace.’

*The Law of Land Warfare op cit 35.

"Article 7 of the First, Second and Third Conventions and article 8 of the Fourth,

*See Richard Wasserstrom “The responsibility for War Crimes’ in Held, Morgenbesser and
Nagel (eds) Philosophy, Morality and International Affairs op cit 47, 50-2.

eath because their presence retards hig

of the four Geneva |

Jus in bello vevisited 39

s in bello, perhaps a more realistic conception of contzmpqrargc;:w(sugf
e el forces the traditional themes of self interest and reciprocity

i rfﬂm ‘Orlence invites unlimited retaliation which involves unnecessary
e ing an d need not result in victory) on the one hand and humanitarian
A on the other, rather than the assertion that potential v1ct1rrlls
Consu‘ie'm}:tlto’n\i/hich must be respected. Indeed, even Walzer, _whoy strongly
o c?g iuman rights foundation for the rules of war, is driven toba
de‘f?n o sition, albeit a ‘minimal’ one, whereby such rules may be
unhta'rc;?in g the Imost extreme cases when a nation fighting a just:1 W}eltr
O et aggressi n is in the position of ‘imminent catastrophe’ and t E
B vens o abo 01 Others® go as far as to suggest that to spea
o i abOl’H} . fa‘u- med cto:lﬂict’gis a contradiction in terms. For one
?}figlgu n‘lﬁll;r::agr}ll trsiglhntsa Iﬁai"fe usually been considered by the UN as a peace-

time concept.” Secondly,

i indivi is own government
human Tights represent a relationship between the mdlvldpka}land }lx(lisﬂo(::w%und nment
! [and not] between an individual and the people most likely toemal r wound bim a1
;n;:\rmed conflict: foreign governments, foreign non-governm
domestic non-governmental armed bands.

Thirdly, it is a fact that existing law‘s of armed cor;fshccct) ég(s)ro?gzngalz
the Genea e ) e, .l eviden dha & hurman
r@ghtS-’ F'mmlea vfsfrc?ugl?i:i;é:&l?; 1(i)ttle su;;port, given the ideo.loglcal gnta—l
s raf}ll(ma biect invariably invokes. The preference of the internationa
B anity Slf1 rJ ea separate body of armed conflict rule§ and staqc}ardi is
E?erz?rrl?rurr:ftlzctgd in the adoption of the two 1977 Conventions Additional to

the Geneva Conventions.

Contemporary restrictions on speqﬁc inﬂaz::lt;: rinciples, it remains o
i ry jus s
ving analysed comtempora emains 10
deterl_lnine %0 tht extent certain means of ngifaredarz l?;;:elrsde SuZh he
i inci to be considered m . :

i n of these principles or are to be er per ouch =
?Ppl{catlr(:mst take he]id of, indeed begin with, addl_tlon_al prmgplﬁsr cla SOg_
mquilfriZaliy to the use of weapons in war, including f;n pa}:nc;li x the so”
specrded “basic principle’®® that ‘in any armed conflict the 3 r%l e o
;’efr:ies to choose methods or means ofdwarfare ﬁs noitncui;1e e

i toped into, the pr ]

interpreted as, and develop ! at i s
;Olg'rzrilgg;y‘to empploy weapons, projectiles and marerial and m{;i};mg o
v Eare of a nature to cause superfluous injury or unnecessary Sullering.
war

just Wars op cit 231. o ]
zlga'ltze;{lﬁi:ngnuﬁfllesmat?arnaIpLaw of Guerrilla Warfare: The Global Politics of Law Making
eif )
(London Frances Pinter (Publishers) 1984) 34-5.

: Agents op cit p 292. X . laid
i:x:ﬁi%g;;g;:ﬁ 12520:01201 Ipreafﬁrming the customary rule of international law lai

down originally in article 22 of the Hague Regulations.

ibiti in the Preamble
%5 Article 35 paragraph 2 reiterating existing general prohibition stated first in

of the 1868 St Petersburg Declaration and in article 23 of the Hague Regulations.
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These principles should be further supplemented by rules stemmin'é“
from the disapproval of means of war whose effects are indiscriminate’.

uncontrollable and lasting. Thus, from the fundamental distinction bes
tween combatants and non-combatants, discussed earlier, flows the pro.

hibition of developing weapons or tactics that cause indiscriminate harm as:
between combatant and; non-combatant military and civilian personnel. Tt

is similarly prohibited to use weapons and tactics that violate the neutraj
jurisdiction of non-participating states.?® In addition, the enjoinment of

uncontrollable means of war, aptly demonstrated in the Geneva Gas Protos..
col,”” may be reformulated as a rule proscribing the use of asphyxiating, -

poisonous or other gases and all analogous liquids, materials or devices;
including bacteriological methods of warfare. Finally, under a provision
introduced in 1977 into the laws of war by Protocol 1, ‘methods and means

of warfare which are intended, or may be expected, to cause widespread, -

long-term and severe damage to the natural environment’ are banned,

Generally, two™ distinctive approaches to the regulation of use of
weapons may be discerned: the intrinsic and extrinsic or contextual.2!?

Whereas the former focuses on the abstract ‘nature’ of the weapon to-;

**See 1907 Hague Convention V Respecting the Rights and Duties of Neutral Powers in
Case of War on land articles 12 3 4 and 10 reprinted in (1908) Supplement 2 AJIL 117-27,
and the 1907 Hague Convention XIIt Conceming the Rights and Duties of Neutral
Powers in Naval Wars articles 1 and 2 reprinted in (1908) Supplement 2 AJIL..

71925 Protocol for the Prohibition of the Use of War of Asphyxiating, Poisonous or Other
Gases and of Bacteriological Mcthods of Warfare reprinted in (1975) 14 1LM 49.

*Article 35(3). Note that while the Protocol’s status is somewhat questionable due to the
failure of certain major powers to ratify it, evidence may be adduced in support of the
contention that this rule has acquired the force of Snstant’ customary law (including the
multi-national expression of ‘common concern’ for the environment as reflected in the
Stockholm Declaration of the UN Conference on the Fuman Environment in the Report
of the UN Conference on Human Environment, UN Doc A/CONF 48/14 and Corr 1

reprinted in (1972) 11 ILM 1415. See in particular Principle 16 which provides that ‘{m]an -

and his environment must be spared the effects of nuclear weapons and all other means of
mass destruction ... Ecological awareness was also the basis for General Assembly

Resolutions 3154 (XX VIII) of 1973 [UN GAOR 28th Sess Supp No 30], which denounced -

‘environmental pollution by ionising radiation from testing of nuclear weapons,” and 3246
(XXIX) of 1974 [UN GAOR 29th Sess Supp No 30], which deplored efforts to influence
the environment and climate for military purposes because such efforts were ‘incompatible
with the maintenance of international security, human weill-being and health.’ For the
proposition that article 35(3) of Additional Protocol I may be viewed as declaratory of
¢merging customary law see Burns H Weston ‘Nuclear Weapons Versus International
Law: A Contextual Reassessment’ (1983) 28 McGill Law Jousnal 542 567.

“There is a third, more extreme, approach which has attracted, however, little adherence as
yet. It is not directed to specific weapons but to the ‘missions’ or ‘functions’ for which
military capabilities can be employed, with a view to banning weapons capable of per-
forming functions that are forbidden by international law (eg offensive and destabilising
armaments). See Christopher Bertram Arms Control and Technologital Change: Elements ofa
New Approach (London Adelphi Paper No 46 1978) 19. See also Richard A Falk ‘On the
Further Decline of International Law,” in AR Blackshield ed Legal Change: Essays in Honour
of Julius Stone (Sydney Butterworths 1983) 290-1.

“This distinction was drawn by Richard A Falk in “The Shimoda Case: A Legal Appraisal of
the Atomic Attacks on Hiroshima and Nagasaki’ (1965) 59 4]IL 759,
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overn the issue of its lawfulness, the latter 1.neasure§ the1 l.egahty_ of a
weapon in the context in which it is used, that is, by the rz :zltjlon ef)fu;t;n%
pecween the military advantage PrOCZ%YEd by the weapon and the Sru Seu ffegr_
inflicted on the civilian population.”” In such a vein, unnccc}e}slsa Yl uffer-
ing’ has been interpreted to mean suffermg.th:_lt is not reasonably relate
jy:%z military advantage to be derived from its infliction.

The contextual approach, which was favoured by a numb}elr (if dele}
ates to the 1969 Conference on Contemporary Problems of ¢ el AW O
irmed Conflict,?"® has also been reflected more recently in the re uct:«;rllce
of state Representatives to the 1974-77 Diplomatic (;Snlfe‘ricnc(:le ;ieml:

itari i i ons.”'* Indeed, -
nitarian Law to impose specific bans on weap!
g;anal law has not registered many successful efforts to declaxte wc;pons 01;
. Exceptions nonetheless exist, the mos

means of warfare mala per se. s !
conspicuous being the prohibitien of genocide. Emplgyment of ginoilgaa;
olicies as a means of war is unequivocally Prohlblted under tfe 1ous
}E}enocide Convention which followed a unanimous adf)ptlon_o a o
General Assembly resolution affirming th:ll:: genocfedls a i;lem:b;l(?lu:e
i i 215 t has also been reached on

nternational law.’®"> Agreement : _ :
1prohibition of bacteriological (blOlOg]giiél) warfare, including the use of
biological weapons as a reprisal in kind.

On the other hand, efforts?” to declare chemical weapons r_nalalper sf
have not resulted, as intended, in the conclusion of an mterr:ianonli :.1(1):11
vention on the prohibition of the development, production an stotchep rO%
of all chemical weapons and on their destruction. In fact, e:venf he Igical
hibition under the 1925 Geneva Gas Protocol relating to the \llls_e }c: ci mical
weapons, is said to be basically a no-first-use proscnpnorlx whic itn; ri ht ot
survive use by an ally of a party to a conflict, much less an

’ ions i he weapon can be deliv-
2 ‘contextual’ questions include, for example, whct_her the weapor > del
Erz{:‘;:;r;:;fyeto its tz?rget? Would its use necessarily result in excessw%u%uryl ;o_flz;?:;z
ivil obj lify as an ‘indiscriminate weapon’? Would its
or damage to civil objects so as to qualify : © weaport? Would e cffects
trollable in space or time so as to cause disproportior jury to ]
gznl;z;: Itlorsiv?lian objgcts? Would its use necessarily cause suffering excessive in relation to
the military purpose which thef \g]eagon sir;;;?
2125ee Wasserstrom “The Laws of War’ op df .
2”32: Lucius Caflisch Summnary Record of the Con et_'er{;fg(_lglgw York 1971) 74-7.
4 lysis in Cassesse ‘Means of Warfare’ op it . ) _
zlilsleees;{;ati}:x’lxsl\?o 260 (I A, UN GAOR 3rd Sess () Resglutmns 173, LiNgIC)no;cl;{;) é/ ills(:;
1 cn
lement (1951) 7-9. Following the Nuremberg precedent, s
3'5\];::55 c?i]:ne fog' which individuals may be tried by a competent tribunal olf th‘i staz ;1;
the territory of which the act was committed, or by.su_ch 1ntcr}13t10nal penal tril utnd >
m;eay have jurisdiction with respect to those contradicting parties that have accepte
z:éj;erésiggtgmglonvention on the Prohibition of the Development, Producdon _:md S‘t];f)]gdilsi
of Bacteriological (Biologicaly and Toxin Weapons and their Destruction ( gl
ion’ 1 1 M 310.
ention’) reprinted in (1972) 11 ILM o , )
Z"géceagoin:x(;ﬁ;‘ie: Repxzrt of the Committee on Disarmament (which includes, infer alia, a

report of its Ad Hoc Working Group on Chemical Weapons) GAOR 38th Sess Supp 27,
UN Doc A/38/27, para 79.
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opponent.*'® Furthermore, distinctions are also drawn between the varioys
chemical substances and agents by reference to the degree of harm causeg
and the particular mode of use,”"” thus re-emphasising their ‘contextual,’ s
distinct from ‘intrinsic,’ illegality.

At the same time, some progress in the quest to ‘humanise’® warfare
has been registered in the adoption on 10 October 1980 of 2 Convention on’
Prohibitions or Restrictions on the Use of Certain Conventional Weapong:
Which May be Deemed to be Excessively Injurious or to Have Indiscrimi. -

nate Effects and three Protocols on Non-Detectable Fragments (Protocol
1), on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and:

Other Devices (Protocol II) and on Prohibitions or Restrictions on the Use
of Incendiary Weapons (Protocol 111). 2! Other major attempts to proscribe: :

H8O'Brien The Conduct of Just and Limited War, op it 345~6. In a resolution adopted by the
British Branch of the International Law Association on 7/12/61 it was considered that ijn’

the absence of specific undertakings, it appears impossible to deny the right to use such®
weapons, biological, chemical and nuclear, by way of reprisals to a belligerent whose. -
opponent has broken treaty obligations not to resort to force or to war.” Cited in George

Schwarzenberger, Report on Self. Defence Under the Charter of the UN and the Use of Prohibited

Weapons (International Law Association, Brussels Conference, 1962) 43. See also: Ann van

Wynnen and AJ Thomas jr Legal Limits on the Use of Chesmical and Biological Weapons (Dallas
Southern Methodist University Press 1970). Indeed, certain states have accompanied their
instruments of ratification or accession by a reservation asserting the right to use thess
weapons against such states which themselves would use them. For a discussion of these
reservations and interpretation see: Henri Meyrowitz Les Armes Biologiques et le Droit
Interational (Paris Editions A Pedone 1968) 62, Meyrowitz adds that even without such 2
reservation the use of biological (and chemical) weapons in reprisals is not necessarily
prohibited — ibid 78fF,
See: Meyrowitz ibid 28-29. See also: Bindschedler Report 35-7.

1t should be noted that the specific prohibition of certain weapons belongs to two branches -

of international law: disarmament law and intemational humanitarian law applicable in
armed conflicts. While in matters of disarmament, emphasis is laid on problems of
sécurity, security considerations are subsidiary in the context of international humanitarian

law. This is not to suggest however that there is no interrelationship between humanita-

rian norms and disarmament efforts. Such interconnection has been recognised in General
Assembly Resolution 3076, UN GAOR 28th Sess Sup 30 15 UN Doc A/9030 (1973)
which stated that ‘the widespread use of many weapons and the emergence of new

methods of warfare that may cause unnecessary suffering or are indiscriminate call ur-

gently for efforts by Governments to seck through possible legal means the prohibition or

restriction of the use of such weapons and of indiscriminate and cruel methods of warfare

and, if possible, through measure of disarmament, the elimination of specific weapons that
are especially cruel or indiscriminate.” See also BG Ramcharan ‘Human Rights, Humanita-
rian Law and Disarmament — Recent Trends in UN Human Rights Organs,” paper
presented at the Fifth Round Table on Current Problems of International Humanitarian
Law San Remo Italy (6~9 September 1978).

Z'UN Doc A/CONF 95/18 (1980) reprinted in (1980) 19 ILM 1523. It is important to note
that Protocol I outlaws specific weapon systems entirely, prohibiting the ‘use of any
weapon the primary effect of which is to injure by fragments which in the human body
escape detection by X-rays.” On the other hand, although Protocol HI reaffirms the
general principle of civilian protection by declaring that ‘[i]t is prohibited in all circum-

stances to make the civilian population as such, individual civilians or civilian objects the
object of attack by incendiary weapons,” such weapons may be used, when necessary for -

legitimate military purposes, against combatants or; military targets.’ See in this connec-
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te use of specific means of war pertain to saturation bombardment of
f

S mili 22 -
s regardless of whether they contain military targets, attacks de

due 3 and deliberate starvation of

ggned to spread rerror amongst civilians,”
cvilians. 2 : - ,

The mala per se/mala prohibifa dichotomy assumes Rartxcg{ar tx:apg;tr—}
ance with respect to nuclear weapons. Specifically, cqnﬁdcral e atten on
' accorded to the issue whether nuclear weapons are inherently wrong >
i;erely illegal in distinct contexts. Support for the laf:tgxi conttelntlci:: rc;sui
Jargely on the absence of any conventional rule :e{cphc;tt }}: 0;1 z}va%i s
dlear weapons in general, ™ coupled with the tradltlcnaf eto Zo fobligar
jon in international law which provides that stzaztses areh ree to lo whacver
they are not strictly forbidden from doing. Such reasoning

« > Soc Infl Law 162-3; Fritz Kalshoven
i dan Paust “Remarks” (1973) 67 Proc Am h |
f};tt;]x(a):k:’r'libi;ulw, 160; John Matheson “Remarks”, (1979) 73 Proc Am Soc Int’l Law 156,
157-8. .
22 ticle 51 paragraph 5 of (Additional) Protocol k. ] ]
232:2 j:l;t‘if:lz 51lzaaraggra§>h 2 of (Additional) Protocol 1 (repiuﬁtcd ‘mdAF:-]lCS 16?‘/?12;2020}165{
i ides: “The civilian population as such, as well as individu s,
g())tv{)}::}]:efl?j\gcteof attack. Acts or threats of violence t_}x; p;n:n;rgf piurgosgz OS v;‘,hlft?oﬁ :]c}
ivilian population are prohibited. e lack of a defin ]
B e el isite 3 f intent, effect and the relative
A ism,” however, as well as the prerequisite factors of intent,
:l:::l?es‘:)lf proportionate military necessity for the measures taken, tend to detract from
‘absoluteness’ of this prohibition. o ) o
D‘tl};:tiz}ls: (5)4u0§ri:’rotocol I (fs well as article 14 of Protocol 1I) Efo}ubm stz;lrvatlc{)?eﬁztfsc:\s_clﬁzz
’ ibiti ly, however, when o
as a method of warfare.” The prohibition does not apply, ots .
i lely for the members of the arme:
foodstuff, crops, livestock, etc are used as sustenance solely e the armed
’ flict implements a ‘scorched ear
f the adversary and when a party to the confl s 3 sol ear
t;;o:lcizi \ouhjl:defendingyits national territory from invasion. :e? also (?IBnen st :ﬁf:}:;nxg
i i i lication of this rule in the light of long es
analysis of the interpretation and appl he ST
icti i i Conduct of Just and Limited War op ci H )
conflicting belligerent practices. (The L ¢ B 18
1 j i food denial and/or destruction 1o a “con
O’Brien further subjects the curtailment of fo destruction 102 ‘contextud’
inati d concludes that such strategies are not self evidently disproportic ;
Ecgsggixtlli:;t:l (Iiﬂ'd 109) For a thought provoking general discussion of this issue see:
t and Unjust Wars op cit 160-75. . ) )
mgf;izrzrta]:; al:loweder important treaties which prohlblthnulcle;_xr vgegponi‘ in ?;;i—i:;fl:l
i - ; bed beyond the limit of the nationa
Latin America, Quter Space, and on the Sea' e ational lerrtork
1 les I and V (signed 1 December ; enter
seas. See Antartic Treaty 402 UNTS 71, Arti_c es iber 1959 enteree
i ; hibition of Nuclear Weapons in Latin s
into force 23 June 1961); Treaty for the Pro ] o B L e
'S 281 (signed 14 February 1967; enteret% into force for t
2318421){1\!1}1'—331:}1 B(aniing Nuclear Weapons Tests in the Atrgosphf:tfe, mmOuOte:Di}e)icieggg;i'
; 1 1963; entered into force C 4
Under Water 480 UNTS 43 (signed 5 August 3 e . er 1963
inei I Activities of States in the Exploration an
Treaty on Principles Governing the > ! e v
i Other Celestial Bodies 610 UN’ 3 ¢
Quter Space, Including the Moon and c e o
i 1967, entered into force 10 October 1967); Treaty on f
S‘ilg t;izlz;]c:rrf;:ty of Nuclear Weapons and Other Weapons qf Mass Destrucm;g?(in ;l;z
Seabed 1;nd the Ocean Floor and in the Subsoil Thereof, reprinted in 101[9143];/1 (1971)
(signed 11 February 1971; entered into force for 70 states on 3 December zlined e
267 Hagsic statement of this version of the international normative process ;:s con ;n cd in the
SS Lotus holding that ‘rules of law binding on states . .. emanate from ¢ eir own fr L
ventions or by usages generally accepted as expressing princip csIC
key) (1927) PCIJ Ser A No 10 18. See also Fisheries Case {1951] ICJ

as expressed in con
law.” (Frances v Tur
Reports 116.
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instance underpinned the American position as reflected in article 613 of
the US Naval Instructions of 1955, stipulating that

[t]here is at present no rule of international law expressly prohibiting states from the
use of nuclear weapons in warfare. In the absence of express prohibition, the use of
such weapons against enemy combatants and other military objectives is permitted. 2’

By the same token, ‘[tlhe law of war, like the whole of internationa}
law is composed of more than treaty rules, explicit and otherwise. " Aj

proclaimed in the ‘Martens Clause’ in the Preamble to the Fourth Hague

Convention 1907;

Until a more complete code of laws has been issued, ... in cases not included in the
Regulations adopted by them, the inhabitants and the belligerents remain under the
protection and the rule of the principles of the law of nations, as they result from the

usages established amongst civilised peoples, from the laws of humanity, and the
dictates of public conscience.2? :

Such a broad conception of the laws of war was further reaffirmed by the
International Military T'ribunal at Nuremberg in 1946, declaring that

[t]he law of war is to be found not only in treaties, but in the customs and practices of
states which gradually obtained universal recognition, and from the general principles
of justice applied by jurists and practiced by military courts.2 '

Particularly relevant in the discussion of the intrinsic illegality or
otherwise of nuclear weapons is the Tokyo District Court’s Jjudgment in
the Shimoda Case that the nuclear bombings of Hiroshima and Nagasaki
were in violation of international law. Addressing the specific point of the
lack of explicit proscription of nuclear weapons, the court concluded

[T}t is right that use of a new weapon is legal, as leng as international law does not
prohibit it. However, the prohibition in this case is understood to include not only the
case where there is an express provision of direct prohibition but also the case where it
is necessarily regarded that the use of a new weapon is prohibited, from the interpreta-
tion and analogical application of existing international laws and regulations. Further,
we must understand the prohibition includes also the case where, in light of principles
of international law which are the basis of the above-mentioned positive international
law and regulations, the use of a new weapon is admitted to be contrary to the
principles. For there is no reason why the interpretation of international law must be

limited to grammatical interpretation any more than in the interpretation of domestic
Iaw_l'ﬂ

#'See also US Army Field Manual op it ss 35, 18; Robert W Tucker Law of War and
Neutrality at Sea (Newport RI US Naval War College 1956) 54-5.

#*Burns H Weston ‘Nuclear Weapons and International Law: Hlegality in Context,” (1983)
13 Denver Journal International Law and Policy 1 3. A similar conclusion has been reached by
EL Meyrowitz, ‘The Laws of War and Nuclear Weapons® (1983) 9 Brooklyn Journal of
International Law 227.

#4907 Hague Convention IV Respecting the Laws and Customs of War on Land 18 October
1907, reprinted in {1908) 2 AJIL supp 90~117.

™ Tvial of Major War Criminals Before the International Military Tribunal Col XXIT (IMT
Secretariat Nuremberg 1948) 464.

21The Shimoeda case op cit 235. Note, however, that the court did not hold the atomic
bombing unlawful per se. Rather, it held that in certain circamstances the use of such
means was questionable.
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The illegality of nuclear weapons must therefore be assessed in the
light of ‘sources’ of the laws of war other than international conventions.
Most significant in this connection is the General Assembly Resolution of
24 November 196177 stating that

[tlhe use of nuclear and thermonuclear weapons is contrary to the spirit, leteer and

aims of the United Nations, and, as such, a direct violation of the Charter of the

United Nations

and that

[alniy state using nuclear and thermonuclear weapons is to be considered as _vmlatmg
the Charter of the United Nations, as acting contrary to the laws and humanity and as
committing a crime against mankind and civilisation.

The evidentiary authority of the Resolution has, however, been impaired
by the refusal of some of the Great Powers (whose attitude 1s decisive in
this case) to declare or admit the illegality of nuc!ear weapons as'st'lc}'l, ‘
thus rendering impossible the inference of the existence of an opinio juris
necessary for the formation of a specific rule of prohibition.

Yet certain rules might be extended by analogy to proscribe the use of
nuclear weapons. Arguably applicable, by virtue of the resemblance be-
tween the injurious effects caused by nuclear fall-out and the deliberate
emission of poison into the environment, are artlcl? 23(a) of the Hague
Regulations 1907 which declares that it is forbidden ‘to e_mploy poison or
poisoned weapons’ and the Geneva Gas Protocol 1925 which prohibits ‘the
use in war of asphyxiating, poisonous ot other gases, and all analogous
liquids, materials or devices.” Such an analggy may l?onetheless not be
sufficiently close to be compelling; fa]l—ou'; is only a side-effect of nucl_ear
weapons, whereas poisoning is the main (1{ not the sole) effect <_>f using
poisonous gas. Nor do nuclear explosions directly produce bacteria, fungi
or living organisms so as to uphold an analogy with bagtemologlcal
weapons, in spite of the similarity in scale and scope of destruction.

: ; ; Fe2
The analogy to genocide and crimes against humanity®* also seems

questionable as a basis for an absolute proscription of nuclear weapons
since the use of such weapons need not be directed at or result in the

22 ion on the Prohibition of the Use of Nuclear and Thermo-Nuclear Weapons, UN
g:i;ra?t:ssembly Resolution 1653 UN GAOR 16th Sess Supp (No 17) 4 UN Doc A/5100

233%?16}'1 )1'"1ve states (consisting mainly of communist and Afro-Asian countries) voted 13
favour of the resolution, twenty states (comsisting malmly of Westem cogntnes) \foted
against and twenty six states (consisting maiiily of Latin American countries) abstaine f
The resolution was reaffirmed by wider margins in 1978 and 1980 but still fails short o
providing evidence of a generally accepted custom. (The Western powers, at any hrat:c],1 are
probably entitled to claim that the resolution has no legal effect on them, since t eyi ave
consistently repudiated the ideas stated in it.) See UN General Assembly Resol ult)lon
22/71-B UN GACR 33rd Sess Supp No 45 48 UN Doc 2/33/45 Supp No 48 63 UN Doc

”‘g\s/g gﬁug?&k Lee Meyrowitz Jack Sanderson ‘Nuclear Weapons and International Law
(1980) 20 Indian Journal of International Law 541 568-9.




—

46 XXI CILSA 1988

destruction of people of a particular race, religion and nationality in the
extermination of a civilian population,™® Alternatively, nuclear weapons
could be compared with the mass bombing raids of the Second World
War. The persuasive power of this analogy is, however, also in doub;
given the absence of a treaty prohibiting those raids and the difficulty of
arguing that they were contrary to customary law in the face of the
extensive utilisation of this mode of warfare by both sides in the Second
Wotld War, ¢

Perhaps a more direct inference of illegality of nuclear weapons may
be drawn from the principles of jus in beilo discussed ecarlier. Especially
pertinent in this context is the rule prohibiting the use of weapons or tactics
that cause mass destruction and indiscriminate harm as well as the some-
what related proscription in respect of weapons or tactics that violate the
neutral jurisdiction of non-participant states.” Indeed, a large body of
support™ can be adduced in favour of the contention that nuclear
weapons, at least of the type exceeding a certain size, are necessarily
indiscriminate in their effects for the following reasons. First, their explos-
ive force is such that they cannot be limited to military objectives; they
destroy both lawful and unlawful objectives in an indiscriminate fashion;,
so that even if they were directed against lawful objectives, the destruction
of unlawful objectives would not be purely accidental. Secondly, since fall-
out is uncontrollable, nuclear bombs are blind’ weapons and hence indis-
criminate ones, and at any rate could not be confined to any precise
territorial boundaries.

Some ditficulty nonetheless remains in deriving from the jus in bello
principle of discrimination an absolute prohibiton of nuclear weapons (as
distinct from illegality in context) in circumstances where no indiscrimi-

*The essence of the concept of ‘genocide’ is expressed in the 1948 Genocide Convention
which defines it as the commission of specified acts ‘with intent to destroy, in whole or in
part, a national, ethical, racial, or religious group, as such.’ In other words, the acts are
carried out not in virtue of any legitimate public requirements of war (or peace) but purely
for the sake of exterminating or degrading the target group.

PAIE Articles 48-60 of Protocol T had been in force during the Second World War, they would
have proscribed many of the bombing raids which occurred during that war. It should be
noted, however, that the US, when signing the 1977 Protecol, placed on record its
‘understanding . .. that the rules established by this Protocol were not intended to have
any effect on and do not regulate or prohibit the use of nuclear weapons. See (1978) AJIL
407. Similar statements were made by the British and French governments, in fact by all
nuclear weapon states (with the exception of China) as well as by other seates and non-
governmental organisations. See in this connection Elliot L Meyrowitz ‘Remarks’ (1981)
75 Proc Am Soc Int'l Law 214.

*Another rule which may be classified under the broader ‘principle of discrimination’ is that
which prohibits the use of weapons or tactics that cause widespread, fong term and severe
damage to the natural environment. As indicated above (n 208), however, it is contained
in the yet unratified Protocol I which is, moreover, understood not to extend to nuclear
weapons (see n 236).

#8ee The Bindschedler Report 31 and authorities cited therein (n 17 18). See also Falk,
Meyrowitz, Sanderson, ‘Nuclear Weapons and International Law’ op cit 564-7.
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nate effects are produced. In other words, nuclear weapons destined to be
atilised under precisely determined conditions (for instance, at- great
heights) or whose explosive force is sufficiently small to avoid any unlaw-
ful effects (eg neutron bombs) may be considered as not affected by the
prohibition against indiscriminate warfare. ™

Similar arguments questioning the illegality per se of nuclear weapons
pervade attempts to ground such illegality in the violation of the funda-
mental principle of jus in bello that acts of war should not cause unnecessary
suffering, that is suffering out of all proportions to the military advantage
to be gained from those acts. It is contended, for instance, that while
nuclear weapons cause enormous suffering, they can also produce. an
enormous military advantage such as in the case of deployment against
Japan which resulted in considerable shortening of the Second World
War.? Hence, the use of nuclear weapons cannot be considered unlawful
in all circumstances but needs to be appraised in specific wartime contexts.

This is not to suggest, however, that such a contextual evaluation
would not result in the conclusion that the use of nuclear weapons is
invariably illegal. Nor does it necessarily follow that peacetime possession
and threatened use are unconditionally legal. Indeed, summing up an in-
depth analysis into whether resort to nuclear weapons is proportional to a
legitimate military end,?! Weston asserts that

{wlhile no treaty or treaty provisions specifically forbids nuclear warfare per se except
in certain essentially isolated whereabouts,?? almost every use to which nu(flear
weapons might be put, most notably the standard strategic and theater-level options
which dominate United States and Soviet nuclear policy, appear to violate one or
more of the laws of war that serve to make up the contemporary humanitarian law of
armed conflict, in particular the cardinal principle of proportionality.*®

A more far reaching conclusion is the product of another extensive
study into the legal consequences of the use of nuclear weapons in the light

®See Robert W Tucker “The Law of War and Neatrality at Sea’ in Naval War College
International Law Studies Vol I (Washington DC Government Printing Office 1957) 55;
Erik Castren The Present Law of War and Neutrality (Helsinki Suomalaisen Tiedekatemian
Toimituksia 1954) 206-7.

#€Michael Akehurst A Modern Introduction to International Law 4ed (Eondon Allen and Unwin
1982) 233. S
¥ Appraising ‘strategic’ and ‘tactical’ nuclear exchanges {Weston further distinguishes in
both cases between ‘countervalue’ and ‘counterforce’ targeting) in the contexts of first and

second defensive use of nuclear weapons. An even more comprehensive assessment is
provided by Weston in ‘Nuclear Weapons Vefsus International Law’ op cit 542. )

#28nch as the ‘essentially cautious, long-term preparations for preventing or deten_‘mg
auclear war, short of provocative “sabre-rattling” activities; very limited tactical — mainly
battlefield — warfare utilising low-yield, “clean” and reasonably accurate nuclear weapons
for second use retaliatory purposes only; and possibly bat not unambiguonsty (until as yet
undeveloped technological refinements are achieved), an extremely limited counterforce,
strike in strategic and theater-level settings for second unse retaliatory purposes only.
Weston ‘Nuclear Weapons and International Law’ op cit 14.

3 Loc cit.




48 XXI CILSA 1988

of a wider range of scenarios for use contemplated by existing strategieg

and weapons capabilities — i
[AJlthough nuclear weapons are not illegal per se, their likely effects and the absence of
any mechanism to control the escalatory spiral once the firebreak is crossed rendep
virtually any use inconsistent with the fundamental objectives and principles of way;

The use of nuclear weapons would therefore be unlawful, even during a war gf
legitimate self defence. 2"

Having addressed the issue of the threatened use of nuclear weapons;
and specifically the ‘paradox of deterrence,” the author further contends
that deterrence structures which rest on the manufacture, possession and
threats to use such weapons are also unlawful. 2 :

A conception of relative legality or illegality of nuclear weapons
seems, however, to be more commensurate with political reality. One i
nonetheless inclined to concur with Weston's assertion that in the light of
existing humanitarian rules of armed conflict, at the minimum a presump-
tion of illegality is established, imposing a heavy burden of proof on those

contemplating the use of nuclear weapons on any extended or large scale
basis.>”

In any event, it is clear that rules and principles of jus in bello are a5
applicable to nuclear as they are to conventional weapons and warfare. ¥
An intention on the part of the world community to subject the use of

*Daniel ] Arbess ‘The International Law of Armed conflict in Light of Contemporary
Deterrence Strategies: Empty Promise or Meaningful Restraint?’ (1984) 30 McGill Law
Journal 89 121.

#0p cir 121-30.

#68¢e, for example, proposals for ‘no-first-defensive use’ of nuclear weapons discussed in
Richard L Falk “The Claimants of Hiroshima’ in Richard L Falk and Saul H Mendlovits
(eds.) The Sirategy of World Order Vol 1: Toward A Therory of War Prevention (New York
World Law Fund 1966) 309 ‘A tradition of no first use, if seriously supported by the
official proclamations of principal governments, would considerably improve the pros-
pects for avoiding nuclear war.” For a comprehensive account of arguments for and agairist
‘no-first-use’ as well as a summary of views by state representatives to the UN see Frank
Blackaby, Jozef Goldblat, Sverre’ Lodgaard (eds) No-First-Use (London and Philadelhia
Taylor and Francis 1984). On ‘limited nuclear war’ see Laurence Martin ‘Limited Nuclear
War’ in Michael Howard Restraints on War op cit 103-21. On the ‘morality” of deterrence
sec Joseph S Nye, Jr ‘Regan, the Bishops and the Bomb’ The Boston Glabe 31 January 1983
2 ‘Even if one believes that nothing is woth nuclear war, it does not follow that nothing is
worth the risk of nuclear war. Imagine a tiny risk of neclear war and imagine the threat of
that risk helped prevent a large-scale conventional war? Many people think not - so long as
efforts are made to keep the risks as low as possible, and so long as one realises that this is
only an interim solution.”

*"Weston ‘Nuclear Weapons and International Law’ op ¢it 15.

*#Sec Weston ‘Nuclear Weapons versus Intertational Law’ op ¢it 575-89 for a demonstracion;
atilising the ‘co-ordinate communication flaw’ theory of norm prescription, that the laws
of war, including their humanitarian components, do apply to nuclear weapons and
warfare.
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auclear weapons to such laws may also be discerned.** While some uncer-
winty exists with respect to the extent to which such control intentions
could be realised in practice, it does not negate the conclusion that nuclear
weapons and warfare are pliced ‘under the legal scrutiny of the humanita-
dan rules of armed conflict.”" This conclusion is also dictated by policy
exigencies in view of the ‘horrifying and potentially irreversible devasta-
tion of which nuclear weapons are capable, not to mention the very litde
gme their delivery systems allow for rational thought.’®® Normative
restrictions, of coutse, may not necessarily culminate in a permanent
nuclear peace, at least not within the present statist world order but may
provide governments with an opportunity and scope for meshing their
security policies with an emerging consensus that would preclude any
reliance upon nuclear weapons.??

Generally, and as a summary, it may be concluded that apart from the
principle prohibiting the use of weapons that render death inevitable —
which “was buried with the first blast of a grenade’ — humanitarian rules
of armeéd conflict “though somewhat eroded over the years and obviously
susceptible of evasive interpretation continue as a vital civilising influence
on the world community’s warring propensities, 2>

[There remains even in this nuclear age an inherited commitment to standa_trds of
humane conduct within which the reasonable belligerent can operate, a commitment
to the fundamental principle from which all the laws of war derive, namebr that the
right of belligerents to adopt means and methods of warfare is not unlimited.

While the problem of abuse of jus in beilo is likely to persist, the fault
does not lie with the principles themselves but with the ‘dishonest and
hypocritical individuals or nations that misuse thesé principles. 256

To be sure, upholding just war standards in nuclear as well as conven-
tional war is extremely difficult and the problem of applying the law of
war in revolutionary/insurgency warfare is generally acknowledged.””
However, the value of the principles is not thereby reduced. Indeed, it may
be contended that a just war analysis is particularly applicable to questions
of arms control given the grounding of related principles in a ‘wide-spread

*The desire to limit the use of nuclear weapons and warfare is evidenced for example by the
conventions and resolutions referred to above (nn 225 232 233). See also the SALT

agreements (signed on 26 May 1972 and 18 June 1979 respectively) reprinted in (1972) 11
ILM 784 (SALT T} and (1979) 18 ILM 1112 (SALT II). Additionally see Weston's studied
discussion ihid 568-73; and Falk’s suggestions for a contemporary “Magna Carta for the
nuclear age’ and his outline of a legal regime governing nuclear weapons. Richard A Falk
‘Toward a Legal Regime for Nuclear Weapons® (1982-3) 28 McGill Law Journal 519.

Weston ‘Nuckear Weapons and International Law’ op cif 4.

SLoc cit.

®2Gee Falk ‘Toward a Legal Regime’ op cit 5401,

Zerwey Riot Control Agents op cit 294.

H*Weston ‘Nuclear Weapons versus International Law’ op ¢if 573.

**Weston ‘Nuclear Weapons and International Law op cit 4 [emphasis added].

350y Brien The Conduct of Just and Limited War op cit 340.

#7See discussion in O’Brien ibid 175-203.
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cultural consensus on the appropriate uses and limits of violence.’”® By the
same token, proposed alternatives appear to offer limited usefulness. Ag
maintained by Johnson, utilitarianism®” for instance ‘appears at its best to
represent a kind of attempt to reinvent the wheel.””" Another alternative,
the ‘unfocused appeal to humanity’ is ‘too blurry in its meaning to be
useful’ and itself rests on basic moral principles that are left unacknows
ledged and unexamined.” Finally, pacifism, with its emphasis on the
absolute banning of all weapons, “appears better suited to an analysis of the
eschatological era than of sinful human history, where war and weapons of
war remain a fact of life."*?

The dearth of specific prohibitions within the just war framework is
not in itself a critical shortcoming of the jus in bello. In fact, compelling
reasons may be adduced for the view that ‘general principles, coupled with

effective implementation efforts, will often serve better than specific pro-

hibition to control the development and use of weapons.’® ‘Effective
implementation,” in turn, while not easily accomplished, may be enhanced
through various methods,”* including further agreements on general crite-
ria concerning the use and effects of prohibited weapons, educational

efforts directed at both the general populace and potential military comba- |

tants, domestic criminal restraints and, at a more general level, departure
from an inhibiting state-oriented approach and its substitution by a value-
based attitude.

The effectiveness of jus in beilo restraints should also be viewed in the
light of their relationship with the jus ad bellum. As illustrated by Johnson
for instance, while

[flrom the standpoint of the just war tradition’s jus in bello the dilemma of strategic
nuclear weapons — which is the dilemma of their use, or threat of use, in counterpopu-
lation warfare — remains in all its force — from the jus ad bellusm perspective it is possible
to see that moral and practical considerations point the same way — towards an
effective deterrent to war.?®

The combined effect of macro- and micro-restraints on the conduct of
nuclear war is also emphasised by Clark, who considers that

[ulntil such time as a persuasive account is offered of the relationship between war’s -

political ends and its nuclear means, the conclusion that must inescapably be drawn is

8 ohnson Can Modern War be Just? op cit 88.

#5As represented for example by Nagel, Brandt and Hare in Marshall Cohen (ed) War and
Moral Responsibility (Princeton Princeton University Press 1974) 3-61.

*ohnson Can Modern War be Just? op cit 8.

fohnson loc cif,

*Fohnson loc cif.

*oradn J Paust ‘Controlling Prohibited Weapons and the Illegal Use of Permitted
Weapons’ (1983) 28 McGill Law Journal 608 623 and references therein (n 79).

4See ihid 623-7.

*3Johnson Can Modern War be Just? op cit 103.
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that, as a matter of political theory, the macro-limitations inherent in war itself must
serve as a prohibition on resort to this particular means. 26

Seen in the context of its interrelationships with other components of
the just war concept, jus in bello appears thus to offer an adequate body of
prescriptions governing the conduct of armed combat. Needless to say,
however, further efforts to give it concrete expression would increase the
utility of this set of principles and rules. Emphasis on values, hitherto not
expressly recognised, such as the survival of mankind, the protection of
human environment and the ‘principle of threshold’®” should also render
the existing framework more effective in dealing with the development of
weapons of mass destruction.

wlan Clark Limited Nuclear War: Political Theory and War Conventions (Oxford Martin
Robertson 1982) 240.

%"UUnder this principle certain types of weapons may be prohibited totally, although a
specific kind in specific circumstances would not violate the principles of the laws of war,
because any use of this type of weapons would pass a threshold between this type and
other types of weapons, and thereby create the danger, through escalation of the general
use of these weapons (eg napalm). See SIPRI (Stockholm International Peace Research
Institute) The Law of War and Dubious Weapons (Stockholm Almqvist and Wiksell Internat-
ional 1976) 43-4.
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Introduction

The time appears to have arrived in South Africa when we can say, as
was said in 1970 about perceptions in the State of California in the United
States of America (USA), perhaps somewhat irreverently, that “(e)nviron-
ment has gained a place next to God, nation, motherhood and apple pie in
our national pantheon of political idols.” Consider the following state-
ments published in the Government Gazette of 29 May 1987 in a Draft Bill
on Environment Conservation.? The draft provides, inter alia, for the
determination by the Minister of Environment Affairs and of Water Affairs
of a national policy in respect of-

the establishment and maintenance of living environments which contribute to a high
quality of life for the inhabitants of the Republic of South Africa.?

The formulation of that policy is required to take place within the
framework of specified principles, one of which is that-

Every inhabitant of the Republic of South Africa is entitled to live, work and relax ina

safe, productive, healthy and aesthetically and culturally acceptable environment.*
Another stated principle required to be observed in the formulation of such
policy is that-

The preservation of productive systems and unimpeded natural processes is essential

for the meaningful survival of all life on earth.®

The Draft Bill proposes that all ministers of state departments, prov-
incial administrators and executive officers of local authorities are required |
to execute that policy to the extent that it is within their competence to do

T C Lynch and J S Stevens “Environmental Law — The Uncertain Trumpet” 1971 Environ-
ment LR 24 (reprinted from 1970 (5) University of San Francisco LR 10).

*GG 10752, Notice 353 of 1987.

38 2(1)(d).

38 2(2)(a).

3% 2(2)(d).




