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ABSTRACT

The US Supreme Court, in Digital Realty Trust, Inc. v Somers, held that employees,
who only report securities law violations internally, are not whistleblowers and there-
fore do not qualify for whistleblower anti-retaliation protection under the Dodd-
Frank Act. This decision is based on an accurate statutory interpretation and reflects
a clear policy preference towards external whistleblowing in aid of the US Securities
and Exchange Commission’s (SEC) enforcement efforts. Despite the strong incen-
tive to have fraudulent practices and violations reported to the SEC, employees that
only make internal reports should not be left without protection. On the other side
of the Atlantic Ocean, a different approach is observed with more emphasis on inter-
nal reporting as the first course of action for potential whistleblowers. European
countries tend to prioritise resolving potential issues through internal reporting
channels before involving external regulatory authorities. This emphasis on internal
reporting is rooted in the belief that it promotes a culture of trust and accountability
within companies. Digital Realty Trust v Somers clarified the scope of whistleblower
protection under the Dodd-Frank Act, but also initiated a much-needed discussion
about the different paths available to whistleblowers and the factors that should be
taken into consideration before a decision is made to report externally or internally.
Although in principle there is no right or wrong decision, there are some lessons to
be learnt in the US and the examples of the UK, France and the EU should not be
overlooked considering how interconnected and interdependent our society is.
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1. INTRODUCTION

Whistleblowing has gradually received much attention and has been in
the centre of academic and policy debates worldwide. The financial crisis
of 2008 and the scandals of the previous decades have demonstrated the
importance of whistleblowing as an accountability and good corporate
governance mechanism. It is considered an important enforcement tool in
the fight against mismanagement and corruption. Although its importance
does not go unrecognised, the legal frameworks at an international level are
divergent, as every country has its own approach as to the process, level of
protection and remedies available to potential whistleblowers.

The US Supreme Court decision in Digital Realty Trust v Somers does
not look promising for internal whistleblowers in the country. A first read-
ing of the decision indicates that whistleblowers reporting internally can-
not be protected under the Dodd-Frank Wall Street Reform and Consumer
Protection Act of 2010 (Dodd-Frank).! In the European continent, at least
in the countries that have adopted comprehensive legislation on whistle-
blowing, the framework seems to encourage whistleblowers to report inter-
nally first. As it becomes apparent, this decision has brought back to the
surface the issue of cultural differences in relation to regulation and whis-
tleblowing policy in particular.

The aim of this article is to reflect on the recent decision of the US
Supreme Court and its implications for whistleblowers in the US, before
moving to discuss the approach taken in Europe in relation to internal
whistleblowing. France, as a Member State of the European Union (EU),
is directly governed by the EU Whistleblowing Directive,? while the UK,
though no longer part of the EU, still aligns with certain EU standards.
Notably, UK multinationals and businesses trading with the EU need
to adhere to the principles of the EU Directive. Moreover, as a mem-
ber of the Council of Europe, the UK is encouraged to follow the EU
Directive’s principles through formal recommendations,” underscoring

'Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act), Pub. L.

No. 111-203, §§748, 922, 124 Stat. 1380, 1381 (2010) (codified in 15 U.S.C. § 78n (2012)).
*Directive (EU) 2019/1937 of the European Parliament and of the Council of 23 October
2019 on the protection of persons who report breaches of Union law, OJ L 305 26.11.2019, p.
17 (EU Directive).
SParliamentary Assembly of the Council of Europe, ‘Improving the Protection of Whistle-
Blowers All Over Europe’, Resolution 2300 (2019) <https://pace.coe.int/en/files/28150/html>
accessed 5 November 2024.
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the Directive’s continued relevance in shaping the UK’s whistleblowing
framework.

2. THE DECISION OF THE SUPREME COURT OF THE US IN DIGITAL REALTY TRUSTV
SOMERS

Paul Somers was employed by Digital Realty Trust, Inc., a real estate invest-
ment trust company. From 2010 to 2014 he served as a Vice President of
Portfolio Management at the company’s location in California. In 2014,
Somers filed a lawsuit against the company claiming that he was wrong-
fully terminated in violation of the Dodd-Frank’s whistleblower protec-
tions. In particular, he alleged that he was fired, because he reported his
concerns about possible securities law violations to the senior management
team. He reported to his superiors within the company that his supervisor
had eliminated internal controls in violation of the Sarbanes-Oxley Act of
2002 (SoX)* and that the supervisor had hidden millions of dollars in cost
overruns on a Hong Kong development. Mr Somers only reported his con-
cerns internally and did not go externally, ie to the Securities and Exchange
Commission (SEC). The company sought to dismiss Mr Somers’ claim on
the ground that he could not be protected under Dodd-Frank, as protection
is granted to individuals, who report securities law violations to the SEC
(externally), not internally (to the senior management). In other words, he
was not a ‘whistleblower’, as defined in the Act, and thus not entitled to pro-
tection under its provisions.

Before 21 February 2018 and the Supreme Court’s decision, the US
courts had faced the same problem, but there was no unanimity in their
conclusions.’ In 2013, the Court of Appeals for the Fifth Circuit decided
that employees should report to the SEC in order to be entitled to the anti-
retaliation protection offered by Dodd-Frank.® Two years later, in 2015, the
Court of Appeals for the Second Circuit took a different approach grant-
ing protection under Dodd-Frank to internal whistleblowers.” Therefore, in
essence, the Supreme Court had to find a Solomonic solution and resolve

‘Sarbanes-Oxley Act of 2002, 18 U.S.C. (2002).

SMera Khan, ‘Whistling in the Wind: Why Federal Whistleblower Protections Fall Short of
their Corporate Governance Goals’ (2018) 26(3) U Miami Bus L Rev 57,69-71.

®Asadiv G.E. Energy (USA), LLC 720 F.3d 620 (5th Cir. 2013).

"Berman v Neo@Ogilvy 801 F.3d 145 (2d Cir. 2015).
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the split between the Second, Ninth and Fifth Circuits concerning whether
the Dodd-Frank’s anti-retaliation provision covered only persons who had
reported securities violations to the SEC or whether it also included persons
who had made internal complaints without making a complaint to the SEC.

Basically, Mr Somers through his lawsuit asked the US District Court for
the Northern District of California, inter alia, for the whistleblower status
under Dodd-Frank to be recognised for him even though he only reported
internally.® His ex-employer moved to dismiss his claim stating that he can-
not be regarded as a whistleblower under §78u-6(h), because the alleged
wrongdoing was not reported to the SEC. The District Court found that the
definition of the whistleblower was ambiguous, and it accorded the Chevron
deference to a 2011 SEC rule where the SEC had given an explicatory defi-
nition for the term entailing that a whistleblower can also report internally.’

The Court of Appeals for the Ninth Circuit reaffirmed that the Chevron
deference should apply to the case and, in addition, it stated that a bet-
ter reading of the statutory provisions shows that whistleblowers are the
ones that report internally.!” As it becomes apparent, the Second, Fifth, and
Ninth Circuits adopted different approaches as to whether Dodd-Frank’s
whistleblower protection only extends to employees who internally report
information to supervisors or if whistleblowers must report to the SEC to
receive protection.

The US Supreme Court had a different opinion on the question com-
pared to the two previous Courts that examined Mr Somers’ complaints. In
particular, it stated that ‘when a statute includes an explicit definition, we
must follow that definition’!! The meaning of the term ‘whistleblower’ is to
be determined under §78u-6(h) of Dodd-Frank’s anti-retaliation provision.

8Digital Realty Trust, Inc v Somers,n° 16-1276,583 U.S.___ (2018) 12.

?Chevron U.S.A. Inc. v Natural Res. Def. Council, Inc.,467 U.S. 837 842-43 (1984) (‘If the stat-
ute is silent or ambiguous with respect to the specific issue, the question for the court is whether
the agency’s answer is based on a permissible construction of the statute’). Chevron set up a
two-part test: If Congress has spoken directly on an issue, the ‘court, as well as the agency,
must give effect to the unambiguously expressed intent of Congress’ By contrast, if a statute
is silent or ambiguous in respect to an issue, the court’s review is limited to whether or not the
agency’s interpretation is a permissible construction of the statute. On this issue, see, amongst
others, Kent Barnett and Christopher J. Walker, ““Chevron” in the Circuit Courts’ (2017) 116(1)
Michigan Law Review 1-73 and Kent Barnett, Christina L. Boyd and Christopher J. Walker,
‘The Politics of Selecting Chevron Deference’ (2018) 15(3) Journal of Empirical Legal Studies
597-619.

"Somers v Dig. Realty Tr., Inc.,850 F.3d 1045,1047 (9th Cir.2017),rev’d, 138 S. Ct. 767 (2018).

""Dig. Realty Tr., Inc. v Somers, 138 S. Ct. 767, 675. See also Burges v United States, 553 U.S.

124,130 (2008).
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The definition provided in the Dodd-Frank Act is: ‘any individual who pro-
vides ... information relating to a violation of the securities laws to the
Commission’'> The definition is closely connected with the three clauses
of §78u-6(h)(1)(A) that provide protection to the whistleblower against
employment discrimination.

The Supreme Court’s opinion is that the first provision (the definition)
answers the question of who a whistleblower is: a whistleblower is an
employee that reports violations of securities laws to the SEC. The protec-
tion that is offered then by the three clauses described above is the con-
duct that is protected against instances of employment discrimination. As
a result, the reporting person should firstly qualify as a whistleblower and
then invoke the protection offered under the Dodd-Frank Act. In a nutshell,
the Supreme Court argued that whistleblowers should report to the SEC in
order to receive the protection under Dodd-Frank Act. Instead, if they only
report internally, they will not be considered as whistleblowers and will not
thus be protected.

The Supreme Court recognised the importance of the enactment of
Sarbanes-Oxley (SoX) and Dodd-Frank Acts following scandals, collapses
and notorious cases of mismanagement. Both Acts offer protection to
whistleblowers that come forward with important information in the fight
against corporate fraud. However, the two Acts have different approaches in
relation to the definition and the protection accorded to the whistleblower.
SoX adopts a broader definition of whistleblower, covering employees that
report to the SEC, any other federal agency or to their employers.’* On
the other hand, the Dodd-Frank Act contains a more restrictive definition,
indicating that a whistleblower can only be an employee that reports their
concerns to the SEC."

The Supreme Court has clearly showed its intention to respect the will
of the Congress when enacting the Dodd-Frank Act. When the Act was
enacted, the Congress desired to improve SEC’s enforcement ability and
to facilitate the recovery of money from financial fraud.” In the case of
SoX, the Congress had a different mindset and was seeking to disturb the

2Dodd-Frank Act 2010 §78u-6(a)(6).

BSarbanes-Oxley Act of 2002,18 U.S.C. §1514A(a)(1).

1415 U.S.C. §78u-6(a)(6).

Baird Webel et al., ‘The Dodd-Frank Wall Street Reform and Consumer Protection Act:
Background and Summary’, Congressional Research Service (2017), 4 <https://crsreports.con-
gress.gov/product/details?prodcode=R41350> accessed 5 November 2024.
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culture of secrecy in the corporate world that was not really facilitating
whistleblowing.!¢ Its aim was to define whistleblower in a broader sense, so
that both internally and externally reporting employees were covered. As a
result, the Supreme Court decided not to go against the will of the Congress
by deciding that the employee that only reports internally and does not get
in touch with the SEC cannot seek protection under the Dodd-Frank Act.

The decision of the Supreme Court, apart from its impact and significance
for the US, is interesting for countries in the European continent as well.
In Europe, the reporting system, traditionally, follows a three-tier model
whereby the whistleblower should report internally in the first place, then
to the authorities if the internal reporting system does not react or does
not exist and, as a last solution, the whistleblower can denounce the wrong-
doing to the public.” This European model is mirrored in different legisla-
tions, such as the UK Public Interest Disclosure Act 1998 (PIDA), which is
incorporated as Part IVA of the Employment Rights Act 1996 (ERA 1996),
and the French legislation Law Sapin II of 2016 (recently modified by the
Waserman Law).!® In the next part, the consequences of the decision of the
US Supreme Court for whistleblowers are described in more detail.

3. THE CONSEQUENCES OF THE DECISION FOR WHISTLEBLOWERS INTHE US

In the post-Somers era, the whistleblower that reports internally, and not to
the SEC,is not entitled to protection from retaliation under the Dodd-Frank
whistleblower provisions."” As Justice Ginsburg noted, ‘Dodd-Frank deline-
ates a more circumscribed class; it defines whistleblower to means a person
who provides information relating to a violation of the securities laws to the
Commission’® The strict interpretation of the term ‘whistleblower’ under
Dodd-Frank can also be seen in a decision of the District Court of New
Jersey on 19 April 2018. The Court decided that a whistleblower providing

1 Digital Realty Trust, Inc v Somers, para 12.

"Wim Vandekerckove, ‘Is It Freedom? The Coming About of the EU Directive on
Whistleblower Protection’ (2021) Journal of Business Ethics 1,6.

8See also Law n° 2016-1691 of 6 December 2016 related to transparency, the fight against
corruption and the modernization of economic life, JORF n°0287 (Loi n° 2016-1691 du 9
décembre 2016 relative a la transparence, a la lutte contre la corruption et a la modernisation
de la vie économique, JORF n° 0287) —hereinafter Sapin II.

“Aegis Frumento and Stephanie Korenman, ‘SEC Whistleblower Retaliation — and the
Federal Securities Law — after Digital Realty’ (2018) 19(3) Journal of Investment Compliance
22,27

2 Digital Realty Trust, Inc. v Somers, 138 S. Ct. 767, 772-73 (2018).
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testimony to the Financial Industry Regulatory Authority (FINRA) is not
protected under Dodd-Frank as he failed to provide information directly to
the SEC, even though FINRA is actually overseen by the SEC.?! This stance
of the US courts is an important obstacle for the creation of a strong culture
of internal reporting within the US corporate world.

Whistleblowers have the possibility to be protected under SoX, if they
report internally. The Act was adopted by the US Congress in response to
the scandals of Enron, WorldCom and the other notorious cases of failing
corporations.? Section 404 requires public companies to strengthen their
internal accounting controls and to strengthen the internal reporting cul-
ture. Section 806 of the Act provides a private cause of action for employ-
ees who raise complaints of securities fraud and face retaliation.” Thus, the
whistleblower, when reporting a violation of securities law, may avail for
protection under the protective umbrella of SoX.** Nevertheless, practice
has shown that the protection offered under SoX is not effective.> Research
suggests that whistleblowers who follow internal procedures are less likely
to suffer retaliation, as internal disclosing is increasingly recognised as a
legitimate way to raise concerns, rather than an act of disloyalty.?® Despite

2'Harris M. Mufson and Brett Schwab, ‘United States: Federal Court Rules That
Providing Testimony to FINRA Is Not Protected Activity Under Dodd-Frank’ (2018) <
http://www.mondaq.com/unitedstates/x/710852/Securities/Federal+Court+Rules+That+
Providing+Testimony+to+FINRA+Is+Not+Protected+Activity+Under+DoddFrank>
accessed 5 November 2024.

2Timothy J. Fitzmaurice, ‘The Scope of Protected Activity Under Section 806 of SOX’ (2012)
80(5) Fordham Law Review 2041,2043. See also Stelios Andreadakis, ‘Corporate Regulation in
the Aftermath of the Scandals: The EU Response’ (2008) 6(4) International and Comparative
Corporate Law Journal 21-42.

Bradford K. Newman and Shannon S. Sevey, ‘Protections for Whistleblowers Under
Sarbanes-Oxley’ (2005) 51(2) The Practical Lawyer 39, 40.

*Jan A. Engoron, ‘A Novel Approach to Defining “Whistleblower” in Dodd-Frank’ (2017)
23(1) Fordham Journal of Corporate & Financial Law 257, 264.

»Ronald H. Filler and Jerry W. Markham, ‘Whistleblowers—A Case Study in The
Regulatory Cycle for Financial Services’ (2018) 12(2) Brooklyn Journal of Corporate, Financial
& Commercial Law 311,312.

® Amongst others, see Jessica Mesmer-Magnus and Chockalingam Viswesvaran,
‘Whistleblowing in Organizations: An Examination of Correlates of Whistleblowing Intentions,
Actions, and Retaliation’ (2005) 62 Journal of Business Ethics 277-97; Wim Vandekerckhove
and Arron Phillips, ‘Whistleblowing as a Protracted Process: A Study of UK Whistleblower
Journeys’ (2019) 159 Journal of Business Ethics 201-19; Kate Kenny, Whistleblowing: Toward a
New Theory (Cambridge, MA: Harvard University Press, 2019), 19-20; Kate Kenny, Marianna
Fotaki and Wim Vandekerckhove, ‘Whistleblower Subjectivities: Organization and Passionate
Attachment’ (2020) 41(3) Organization Studies 323-43; Mélia Djabi and Oriane Sitte de
Longueval,‘Scapegoating in the Organization: Which Regulation Modes?’ (2020) 23(2) M@ n@
gement 1-19;Jo-Ellen Pozner and Jared Harris,"Who Bears the Brunt? A Review and Research
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this, the remedies for whistleblowers are less attractive in comparison with
the remedies of the Dodd-Frank Act.”

The bounty programme of the Dodd-Frank Act seems to be the ‘Pandora’s
Box’ in our case. The financial rewards that SEC may grant to a successful
whistleblower are inconsistent with the internal risk controls mandated by
SoX.?® As mentioned above, section 404 obliges employers to adopt extensive
internal controls. Employees, from the lower ranks, up to the higher levels,
are required to report internally any violation that are aware of. The aim of
this intensive internal reporting system is to detect and correct wrongdoings
internally avoiding any exposure to the authorities or to the public.” This sys-
tem also encourages reporting to the authorities as a platform for establishing
good cooperation between the company and the authorities in order to be
treated with more leniency at the time that penalties will be imposed. The
anti-retaliation provisions of SoX protect employees that choose to report
not only to the authorities but also internally. The employees are required to
report internally and, if no action is taken, they should then report to the SEC
or other federal enforcement agencies.*® However, as it can be seen, post-
Somers internal reporting seems to be undermined rather than encouraged.

The judgement of the Supreme Court in Somers comes in line with the
enforcement mechanisms that the US government uses. It is a long-standing
Anglo-Saxon legal tradition to allow citizens to assist the enforcement
authorities in the conduct of their duties.”” The most important example
of this practice is the qui tam writ developed under common law early in
the thirteenth century.® It is not the purpose of the present contribution to
analyse the use of qui tam writ in the common law tradition, but it is worth
mentioning that the qui tam writ served as the basis for the US False Claims

Agenda for the Consequences of Organizational Wrongdoing for Individuals’ in Donald
Palmer, Royston Greenwood and Kristine Smith-Crowe (eds), Organizational Wrongdoing:
Key Perspectives and New Directions (Cambridge: Cambridge University Press, 2016), 404-34.

Z’Stephanie R. Sipe, Cheryl T. Metrejean and Timothy A. Pearson, ‘The SEC, the Courts and
Whistleblowers: An Examination into the Strength of the Anti-Retaliation Provisions of the
Dodd-Frank Act as Defined by Recent Federal Court Decisions’ (2014-15) 19 Journal of Legal
Studies in Business 1,7,

ZFiller and Markham (n.25), 337

»Ibid., 339.

*Tbid., 338.

31Sipe, Metrejean and Pearson (n.27), 8, arguing that concerns have been raised long before
the US Supreme Court decision.

#2Christina Parajon Skinner, ‘Whistleblowers and Financial Innovation’ (2016) 94(3) North
Carolina Law Review 861, 898.

3 Qui tam is short for ‘qui tam domino rege quam pro se ipso’, which means ‘he who pursues
this action on our Lord the King’s behalf as well as his own’ See also Justin Blount and Spencer
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Act of 1863 that had the purpose of addressing the problem of fraud during
the American Civil War.* The Lincoln government gave incentives to the
American citizens to sue everyone that committed fraud against the inter-
ests of the US government.* The False Claims Act suits have also been used
during the 2008 financial crisis in order to sanction companies committing
fraud.* The important characteristic of a qui tam suit is that it entitles the
plaintiff to at least 15% and up to 30% of the amounts recovered.”’

The reliance of the US legislator on private enforcement became evident
with the enactment of the Dodd-Frank Act. In response to the market col-
lapse of 2008 and the subsequent failure of banks and financial institutions,
the US Congress decided that a regulatory reform was necessary.®® In order
to confront that crisis, the Congress adopted a comprehensive regulatory
package.®* Central role in this regulatory package was given to the Dodd-
Frank Act that demonstrated the Congress’s belief that ‘financial institu-
tions cannot be left to regulate themselves, and that without clear rules,
transparency, and accountability, financial markets break down, sometimes
catastrophically’® The Congress’s intention, through the introduction of the
Dodd-Frank Act, was to ‘motivate those with inside knowledge to come for-
ward and assist the Government to identify and prosecute persons who have
violated securities laws and recover money for victims of financial fraud’*

Markel, “The End of the Internal Compliance World as We Know it, Or an Enhancement of the
Effectiveness of Securities Law Enforcement? Bounty Hunting Under the Dodd-Frank Act’s
Whistleblower Provisions’ (2012) 17(4) Fordham Journal of Corporate & Financial Law 1023,
1029-30. See also Geoffrey Christopher Rapp, ‘Beyond Protection: Invigorating Incentives for
Sarbanes-Oxley Corporate and Securities Fraud Whistleblowers’ (2007) 87 BU L Rev 91, 96.

#Terry Morehead Dworkin, ‘SOX and Whistleblowing’ (2007) 105(8) Michigan Law Review
1757,1768-70. See also Elletta Sangrey Callahan and Terry Morehead Dworkin, “‘Who Blows
the Whistle to the Media and Why: Organizational Characteristics of Media Whistleblowers’
(1994) 32(2) AM Bus LJ 151,155.

$Michael Neal, ‘Securities Whistleblowing Under Dodd-Frank: Neglecting the Power of
“Enterprising Privateers” in Favor of the “Slow-Going Public Vessel”” (2012) 15 Lewis & Clark
Law Review 1107, 1110.

*Companies are not named but there have been sanctions by the US Department of Justice.
For more information, National Whistleblower Center: <https://www.whistleblowers.org/whis-

tleblowers-the-great-recession-of-2008-2009/> accessed 5 November 2024.

¥Blount and Markel (n.33), 1029.

#Samuel C. Leifer, ‘Protecting Whistleblower Protections in the Dodd-Frank Act’ (2014)
113(1) Michigan law Review 121,130.

¥Recent Legislation, ‘Congress Expands Incentives for Whistleblowers to Report Suspected
Violations to the SEC’ (2011) 124(7) Harvard Law Review 1829, 1832.

“Michael S. Barr, ‘The Financial Crisis and the Path of Reform’ (2012) 29 Yale Journal on

Regulation 91, 92.
#US Congress, Senate Report No. 111-76 (2010), 110 <https://www.congress.gov/congres-

sional-report/111th-congress/senate-report/76/1> accessed 5 November 2024.
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In the realisation of this intention, emphasis was given to the incentivising
of employees to report securities violations to the SEC.* In a press release
in 2018, the SEC proposed amendments to the whistleblower-related rules,
following the Supreme Court’s decision in Somers.* On 23 September 2020,
the SEC voted 3-2 to adopt amendments to Rule 21F, which became effec-
tive on 7 December 2020. A uniform definition of ‘whistleblower’ was estab-
lished covering only those who report to the SEC and this definition applies
to all aspects of Rule 21F, including the award program, heightened con-
fidentiality requirements and the employment anti-retaliation protections.
The engagement with a company’s internal compliance systems maintains
its importance and will be taken into account by the SEC when determin-
ing the size of the award, although employees do not receive whistleblower
protection unless and until they file a report to the SEC. As it can be clearly
seen, the amendments show that the SEC clearly wishes to comply with the
Supreme Court’s ruling and will not insist on its previous position about the
protection of internal whistleblowers.

4. THE FRENCH APPROACHTO INTERNAL WHISTLEBLOWING

Whistleblowing has not always been considered a welcome topic for dis-
cussion in France. The concept of whistleblowing brings back negative
memories to French citizens, as it reminded them of the Nazi occupation
of the country and the Vichy regime.* The term ‘whistleblowing’ is trans-
lated as ‘lancement d’alerte’, known also as ‘delation’, a word that has neg-
ative connotation in relation to the act of informing.* Interestingly, when
the influence of SoX became evident in France, the National Commission
of Information and Liberties (CNIL— Commission Nationale de I'Informa-
tique et des Libertés) characterised the system of whistleblowing (for the
professionals) as an organised system of professional denunciation (using
the term ‘delation’ in particular).* As a result, CNIL had not authorised the

“Samantha Osborne, ‘Dodd-Frank Whistleblower Provision: Determining Who Qualifies as

a Whistleblower’ (2017) 41(3) Delaware Journal of Corporate Law 903, 908.

#US Securities and Exchange Commission, SEC Proposes Whistleblower Rule Amendments
(2018) Press Release 120 <https://www.sec.gov/news/press-release/2018-120> accessed 5
November 2024.

“Noelle Lenoir, ‘Les lanceurs d’alerte — Une innovation francaise venue d’Outre-Atlantique’
(2015) 42 La Semaine Juridique — Entreprise et Affaires, 38.

“Florence Chaltiel Terral, Les lanceurs d’alerte (Paris: Dalloz, 2018), 54.

“Délibérations CNIL n° 2005-110 and n° 2005-111 (26 May 2005).
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creation of whistleblowing rules for the French companies that were listed
in New York. This position of the CNIL was problematic for French compa-
nies, as they were confronted with a dilemma: on the one hand, the French
government was not supportive of the idea of whistleblowing procedures
and policies, while, on the other hand, they had to comply with the rules
about whistleblowing under SoX and the Listing Rules.

Despite the initial resistance to the SoX, France allowed its companies to
introduce whistleblowing systems and procedures, in compliance with the
SoX provisions.*’” Following this, France gradually adopted several legal dis-
positions related to whistleblowing and especially for the banking and finan-
cial sector.®® In 2016, the Law of 9th December related to transparency, the
fight against corruption and the modernisation of economic life (also known
as the Law Sapin II) was enacted in an attempt to unify the legal regime of
whistleblowers in France.* The Law Sapin II was recently modified by the
Waserman Law (to be analysed below) to comply with the transposition of
the EU Whistleblowing Directive. The Law Sapin II, following the case-law
of the European Court of Human Rights (ECtHR) in Strasbourg, adopted
a three-tiered system for reporting. This would be the focus of the next par-
agraphs and then the changes brought by the Directive’s transposition will
be analysed.

As mentioned above, with whistleblowing receiving increasingly more
attention internationally, the French government was obliged to reconsider
its approach towards whistleblowing. To that end, the French State Council
(Conseil d’Etat) was asked to prepare a study on the existing French legis-
lation on whistleblowing and the possibility of enacting a new Law on whis-
tleblowing (horizontal legislation). In its report delivered on 25 February
2015, the French State Council proposed that all public and private enti-
ties should be obliged to enact internal whistleblowing structures, which
would allow whistleblowers to report internally and the competent persons
would take care of the reported wrongdoings.® The report continued by

“CNIL, Délibération n° 2004-097 du 9 décembre 2004 décidant la dispense de déclaration
des traitements de gestion des rémunérations mis en oeuvre par les personnes morales de
droit privé autres que celles gérant un service public <https://www.legifrance.gouv.fr/jort/id/
JORFTEXT000000259483> accessed 5 November 2024.

*Noelle Lenoir, ‘Les lanceurs d’alerte — Une innovation francaise venue d’Outre-Atlantique’
(2015) 42 La Semaine Juridique — Entreprise et Affaires, 43.

“Loi n° 2016-1691 du 9 décembre 2016 relative a la transparence, a la lutte contre la corrup-
tion et a la modernisation de la vie économique (dite Sapin IT), JORF n° 0287,

NConseil d’Etat, Le droit d’alerte: signaler, traiter, protéger (Paris: La Documentation
francaise, 2016), 7-8.
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mentioning that alternative channels for making disclosures should exist,
only if the internal reporting structures did not respond to their concerns
within a reasonable amount of time or if it is not possible for whistleblowers
to make use of the internal reporting systems. In these two occasions, the
whistleblowers should have the possibility to report to the authorities and,
if the authorities did not respond to their concerns, they could proceed with
reporting to the public.’!

The French State Council, taking into consideration the case-law of the
ECtHR and being inspired by the legislation of the UK and Ireland,” put
forward a three-tiered model for reporting that needs to be developed and
implemented in practice.”® The Strasbourg Court, in its landmark case of
Guja v Moldova,>* mentioned six criteria that, if fulfilled, will protect whis-
tleblowers under Article 10 of the European Convention of Human Rights
and the right to freedom of expression. One of these criteria is the channel
of disclosure. The employees should address their concerns internally at first.
If the concerns are not treated appropriately, they can report to the author-
ities. If the authorities are not responsive either, they can make their disclo-
sures to the public as a last resort. The English legislation follows the same
logic in principle, but with a slight procedural difference. More specifically,
the statute incentivises internal reporting, as there are less requirements for
getting protection.”® The Law Sapin II, which was introduced based on the
recommendations made by the State Council, adopted this three-tier model,
in a stricter way though, as it made it obligatory for employees to report
internally first. Only in exceptional situations, whistleblowers could report
directly to the designated authorities or to the public.

Overall, Sapin II was a comprehensive and horizontal law on whistle-
blowing. By horizontal, it is meant that the law protects whistleblowers in
every sector of interest and not in one specific sector. In Article 6, the defi-
nition of the term ‘whistleblower’, along with its main characteristics, is: a
physical person that discloses or reports, in a disinterested manner and in
good faith, a crime or a misdemeanour, a gross and evident failure to com-
ply with duly ratified treaties or any measure adopted by an international
organisation pursuant to a duly ratified treaty, a violation of a law or a regu-
lation, or an important threat or prejudice to the public interest for which he

S!bid., 8id.

2Public Interest Disclosure Act of 1998 (PIDA); Protected Disclosures Act of 2014 (PDA).
»Ibid., 13.

HECtHR, Guja v Moldova [GC], App. no. 14277/04, 12 February 2008.

»Section 43C ERA 1996.
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became personally aware.”® From this definition, it becomes apparent that
the whistleblower should not be necessarily a worker, but any physical per-
son who does not have a work-based relation with the report made. Article
6 refers only to physical persons and excludes legal persons such as non-
governmental organisations.”’

The definition in Article 6 appears in contrast with Article 8 of the same
statute.” Article 8 outlines the channels for disclosure that whistleblowers
should use, in first place, in order to address their concerns.*® This obligation
limits the categories of people that can be whistleblowers, as it specifically
refers to blowing the whistle in an employee—employer relationship. This
contradiction did not go unnoticed and it was brought by the French Senators
before the French Constitutional Court (Conseil Constitutionnel).® The
applicants argued that the confusion created between Articles 6 and 8 is
contrary to the constitutional objectives of accessibility and intelligibil-
ity of the law.%! These constitutional objectives derive from Articles 4, 5, 6
and 16 of the Declaration of the Rights of Person and the Citizen of 1789,
under which the legislator is obliged to adopt provisions that are sufficiently
precise.”? In addition, the applicants raised the point that the definition in
Article 6 is not precise enough. They argued that this imprecision is contrary
to the principle of legality for misdemeanours and crimes, as expressed in
Atrticle 34 of the French Constitution® as well as contrary to the principles

The translation was made by the authors. The original text in French is the following: ‘Un
lanceur d’alerte est une personne physique qui révele ou signale, de maniere désintéressée et de
bonne foi, un crime ou un délit, une violation grave et manifeste d’un engagement international
régulierement ratifié ou approuvé par la France, d’un acte unilatéral d’une organisation interna-
tionale pris sur le fondement d’un tel engagement, de la loi ou du reglement, ou une menace ou
un préjudice graves pour I'intérét général, dont elle a eu personnellement connaissance’

Emmanuel Daoud and Solene Sfoggia,‘Lanceurs d’alerte et enterprises: les enjeux de la loi
Sapin II’ (2017) AJ Pénal Dalloz 71,72; See also Terral (n.45), 70-71.

STerral (n.45), 70-71.

¥Sapin II, Art 8, which reads: ‘Reporting of an alert should be brought to the attention of a
superior (in the workplace) direct or indirect of the employer or to a person of reference that
was designated by the employer. In the absence of any effort of the aforementioned persons
to verify, in a reasonable amount of time, the admissibility of the concern, the employer should
report to judicial or administrative authorities or to the professional orders’ (The translation
was made by the authors).

% Conseil Constitutionnel, Décision n° 2016-741 DC du 8 Décembre 2016 <https://www.con-
seil-constitutionnel.fr/decision/2016/2016741DC.htm> accessed 5 November 2024.

'Tbid., points 3-5.

©2République Francaise, Déclaration des Droits de 'Homme et du Citoyen de 1789, Arts 4, 5,
6 and 16 <https://www.legifrance.gouv.fr/Droit-francais/Constitution/Declaration-des-Droits-
de-l-Homme-et-du-Citoyen-de-1789> accessed 5 November 2024.

%République Frangaise, Constitution du 4 octobre 1958, Art 34 <https://www.legifrance.
gouv.fr/affichTexte.do?cidTexte=LEGITEXT000006071194> accessed 5 November 2024.
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of equality and proportionality of sanctions. The definitional ambiguity in
Article 6 was concerning as it was related to the criminal irresponsibility of
the whistleblower under Article 7 of the French law (it should be clear who
can be a whistleblower in order to avail of criminal law protection).*

The French Constitutional Court decided that the definitional criteria of
the term ‘whistleblower’ are not imprecise responding to the matter that
the definition does not have clear and precise elements.> In addition, the
Constitutional Court decided that the difference between Article 6 and the
use of the term ‘physical’ person with the reference to an employee—employer
relationship in Article 8, when it comes to the reporting procedures, does not
violate the Constitution and the aforementioned constitutional objectives.*
The Court highlighted that, even though Article 6 defines the whistleblower
as any physical person, Article 8 restricts the protection offered by the Law
Sapin II only to the employees or contractors of a company when they
report illegalities or irregularities related to their workplace.” The fact that
the definition in Article 6 does not only make specific reference to employ-
ees or contractors, but extends its scope to every physical person, does not
render the provision unintelligible.®® In effect, the text of the French law
reflects an attempt that the broad definition adopted does not only apply to
cases related to Article 8, but also to other whistleblowing procedures that
had been proposed by the legislator outside the professional framework,
such as the civil obligation to report a crime.”

Internal whistleblowing, as designated by the Law Sapin II, had received
positive reactions by French academics and scholars,” although it was con-
sidered to be a strict requirement for whistleblowers as the French legis-
lation basically obliged whistleblowers to report internally first.”" The
procedural rules were clear and precise in an effort to ensure that whistle-
blowers know what they have to do, in order to ensure that their concerns

#Décision n° 2016-741 (n.60), points 3-5.

%Ibid., point 6.

%Tbid., point 7.

1bid.

%]bid., points 8-9.

#Tbid.

Yves Broussolle, ‘Les principales dispositions de la loi Sapin pour la transparence et la
modernisation de la vie économique’ (2017) 2(2) Gestion & Finances Publiques, point 2B.

Isabelle Desbarats, ‘Loi Sapin 2: quel bilan pour les lanceurs d’alerte’ (2016) Revue
Internationale de la Compliance et de I’Ethique des Affaires 25,2627

" According to Art 8 of the Law Sapin II, the whistleblower may report directly to the
authorities or to the public in case of imminent and important danger or when there is the risk
of important and irreversible damages.
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will be heard and they will be effectively protected.”” In addition, whistle-
blowers are offered the opportunity to refer themselves to the Advocate for
Human Rights (Défenseur des droits), in case they need help in choosing
the appropriate channel for their disclosures.” The choice of the French
Law for internal reporting was a conscious and strategic decision, which was
justified by the advantages that this type of reporting entail.

The internal reporting requirement is an advantage as the employer is
obliged to put in place an appropriate internal reporting system in order
to encourage their employees to blow the whistle internally and not exter-
nally.” In that sense, the employers are responsible for the existence of a
mechanism of effective internal control, which will also operate without
any problems.” This mechanism shall ensure that the company complies
with the relevant legislation and regulations alongside the principles that
have developed to strengthen corporate governance.” Whistleblowing is
an essential tool for the effectiveness of a company’s internal control as it
helps in identifying instances of fraud, corruption and mismanagement and
ensures that they are addressed and tackled with accordingly.”” Enhancing
internal reporting permits the company to avoid any possible exposure and
negative publicity, as a result of disclosures made by its employees to the
media.” Once a problem is reported internally, the company has the oppor-
tunity to rectify it without the involvement of the authorities and before the
news reach the newspapers’ headlines or the general public.”

Another important advantage for internal reporting in the Law Sapin II
was the protection of information, especially in the banking and financial
sector. France, similarly, to many other western European countries, sanc-
tions the divulgation of confidential information under criminal law pro-
visions.® The process of whistleblowing presents a necessary conciliation
between public and private interests, such as the need to inform the public
but at the same time to protect confidential information. For this reason,
Sapin II gave priority to internal reporting over the possibility to report
to the authorities and to the public.®! In this way, a balancing exercise is

Daoud and Sfoggia (n.57), 73.

Sapin II, Art 8, para I'V.

"Ibid., Art 8, para III.

ngglgois Barriére, ‘Les lanceurs d’alerte’ (2017) Revue des sociétés 191.

7 Ibid.

Daoud and Sfoggia (n.57), 73.

Ibid.

80 Articles 226-13 and 226-14, Ch V1, s 4 of the French Criminal Code.

8t Adeline Planckaert, Lanceur d’alerte, entre dissuasion et incitation in Jacques Delga,
Criminalité en col blanc (Paris: L'Harmattan, 2016), 135.
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conducted between the protection of the confidential information and the
right of information of the public. Only if employers choose to disregard
the disclosure of their employees or if they try to turn against them, whis-
tleblowers are allowed to blow the whistle externally. Otherwise, internal
reporting is the most proportionate and appropriate course of action, so
that any damage caused to the employers are kept to the minimum.®?

This section could not be concluded without referring to the changes
brought in France recently by the transposition of the Directive 2019/1937
on the protection of persons who report breaches of EU law. In March 2022,
France promulgated its new law on whistleblower protection, in order to
transpose the Directive on the protection of whistleblowers in the French
legal order. The Waserman Law relies on the Law Sapin II, the Directive and
the report of 29 July 2021, which evaluated the impact of the Law Sapin II,
but contains a number of new elements.®® First, whistleblowers are immune
from criminal liability for offences committed in order to gather evidence
regarding public interest concerns, as long as they became aware of the
information in a lawful manner.* For example, if they see a report about
their company being involved in tax fraud on the company’s intranet/server
to which they have legitimate access (information obtained ‘in a lawful
manner’), they can dig into the intranet to gather further evidence about the
fraud, without having to face further charges for theft or computer fraud.
Furthermore, whistleblowers can obtain financial assistance with their legal
fees, and in some cases, living expenses (from the offending organisation, via
an application submitted to a judge) in the event that they are victimised (ie
discriminated, dismissed or harassed) and/or they are the victim of a strate-
gic lawsuit against public participation (SLAPP).%

If anyone victimises whistleblowers as a result of them raising concerns—
employer, colleagues or anyone else —they may face civil and/or criminal
sanctions (up to three years of imprisonment and a fine of 45.000 euros).%
Additionally, if a SLAPP lawsuit is brought against whistleblowers, the

#]bid.

% Raphael Gauvain and Olivier Marleix, Rapport d’information (...) sur I’évaluation de I'im-
pact de la loi n° 2016-1691 du 9 décembre 2016 relative a la transparence, a la lutte contre la
corruption et a la modernisation de la vie économique, dite ‘loi Sapin 2’ (2021) <https://www.
vie-publique.fr/rapport/281075-evaluation-de-limpact-de-la-loi-sapin-2> accessed 5 November
2024.

%Sapin II, Art 7 and Law n°® 2022’401, Art 6.

%The SLAPP lawsuits are brought against a whistleblower —normally, but not exclusively,

defamation claims—with an intention to silence them with the threat of costly litigation.
%Sapin IL, Art 13.
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claimants may face a fine of 60.000 euros.®’ There is a positive duty for French
regulators to help whistleblowers both psychologically and financially. The
French Ombudsman received increased powers, which allow them to under-
take further investigations, make recommendations and intervene in court
cases as well as advise whistleblowers on whether or not they qualify for
protection.® Finally, class actions can be brought from a group of employees
against their employer, if they were victimised for raising public interest
concerns.

In addition, the definition of the whistleblower is broader than before, as
it does not include the ‘good faith’ requirement anymore and only requires
the absence of financial motives. Protection is not only offered to whistle-
blowers, but also to everyone related to them, such as facilitators, colleagues
or even family. Furthermore, as indicated above, protection is reinforced
with more measures to support the whistleblower. The new Waserman Law
stipulates that whistleblowers can choose whether to report internally or
to the authorities, as the obligatory internal reporting has been removed.
This change occurred due to the need for compliance with the EU Directive
on the protection of whistleblowers. The French law is now fully compliant
with the reporting procedures which the whistleblower should follow. As
the adoption of the new French law is recent, there are no details on how
the new law will operate. Nevertheless, the freedom of the whistleblower to
choose where to report (internally or to the authorities) will liberate them
from the burden of going inside at first, and then to the authorities. This
change will also force businesses to work towards a better and safer internal
reporting system in order to keep the whistleblowers inside and to avoid
public attention (the authorities).

This historical analysis of the French legislation on whistleblowing report-
ing mechanisms and protections is deliberate; it demonstrates that Europe
is still in the process of shaping its approach in relation to whistleblowing
and this is why we are likely to experience significant changes, not only in
the spirit but also in the letter of the relevant legal provisions. Such changes
can also be implemented within a short period of time as well. The advent
of the EU Directive has been a driving force for such changes and recalibra-
tions, due to the fact that it requires a very careful reflection by the Member
States’ governments as to what they want to achieve with the new whis-
tleblowing framework that they have to put in place, how far they want to

SLaw n° 2022°401, Art 9.
$Ibid., Art 3.
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go with this framework and to what extent they can put in place a set of
mechanisms that will work efficiently. In the case of France, the jury is still
out there to determine whether the new Law is an improvement compared
to Sapin 11, let alone the ‘the best protection for whistleblowers in Europe’
as presented by MP Sylvain Waserman. What is definite is that France made
a clear policy choice when transposing the Directive into the French legal
order; this was to go beyond the minimum base of protections provided,
aiming at amending the shortcomings of the previous legislative framework.

5. THE UKAPPROACH

The UK has been considered a pioneer, amongst the countries of the European
continent, having adopted legislation on the protection of whistleblowers as
early as 1998. The PIDA 1998 provides protection at different levels depending
on the reporting channel the whistleblowers have chosen to use.® The three-
tiered disclosure structure® implemented by PIDA has been positively received
at an international level and has been extensively replicated by numerous
countries, mainly because of its ability to promote internal reporting, and also
to encourage organisations to introduce whistleblowing procedures that will
ensure transparency and accountability in the workplace.”*

According to this tiered system, there are three different avenues availa-
ble to whistleblowers for making disclosures. The first tier includes sections
43C, 43D and 43E ERA 1996 that regulate internal disclosures made to the
employers, to legal advisers and a Minister of the Crown, respectively. The
second tier includes section 43F ERA 1996 and provides that a disclosure
can be made to a person prescribed by the Secretary of State, which refers
to independent authorities and competent bodies to receive protected dis-
closures.” The third tier falls under sections 43G and 43H ERA 1996 that

#Jeremy Lewis, John Bowers QC, Martin Fodder and Jack Mitchell, Whistleblowing— Law
and Practice, 3rd edn (Oxford: OUP 2017), 101.

% Ashley Savage and Richard Hyde ‘The Response to Whistleblowing by Regulators: A
Practical Perspective’ (2015) 35(3) Legal Studies 408,413-15.

91Kelly Bouloy, ‘The Public Interest Disclosure Act 1998: Nothing More than a Cardboard
Shield”! (2012) 1(1) Manchester Review of Law, Crime and Ethics 1-18, 3.

”2The Schedule to the Public Interest Disclosure (Prescribed Persons) Order 1999 S.I. 1549
[as amended] specifies the persons prescribed and the description of matters in respect of
which they are prescribed. The Schedule includes such bodies as the Bank of England, the
Audit Commission, the Commissioners of the Inland Revenue, Financial Services Authority,
the Prudential Regulation Authority the Office of Communications (Ofcom), the Health and
Safety Executive and the Director of the Serious Fraud Office.
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stipulate that disclosures can be made, in limited circumstances only, to any
other person, for example, the public or the media.

Before proceeding, it is worth exploring a couple of issues raised by the
above-described three-tier system. Firstly, section 43C(2) ERA 1996 offers
a valuable clarification in relation to the above system and provides that
workers are to be treated as having made disclosures to their employer if
they follow a procedure that the employer has authorised, even if the disclo-
sure is actually made to someone else (for instance, an independent person
or organisation). In the case of Brothers of Charity Services v Eleady-Cole®,
a concern was raised through a confidential telephone support line oper-
ated by an Employee Assistance Programme on behalf of the employer. The
Employment Appeal Tribunal confirmed that the disclosure was protected
under section 43C(2) ERA 1996, as the Employee Assistance Programme
was contracted to submit anonymised information to the employer.

Secondly, section 43D ERA 1996 protects workers seeking legal advice
about their concerns and inevitably reveal to their advisers, detailed infor-
mation about the issues relevant to the disclosure they want to make. Legal
advisers™ cannot make a protected disclosure, pursuant to section 43B(4)
ERA 1996, as they are bound by professional privilege. It would have been
very helpful if there was a body, which would be available to provide spe-
cialist advice, counselling and support to potential whistleblowers, such as
the proposed Office of the Whistleblower,” but this has not happened yet.
The creation of such an Office would offer invaluable help to workers con-
sidering making disclosures and would raise awareness about whistleblower
protection and the legislation currently in place.”

%[2002] EAT/0661/00.

%The provision refers to legal advisors, ie lawyers., pursuant to the Explanatory
Memorandum that accompanied the Public Interest Disclosure Bill. See House of Commons,
Public Interest Disclosure Bill—Explanatory Memorandum <https://publications.parliament.
uk/pa/cm199798/cmbills/016/97016x--.htm> accessed 5 November 2024. A trade union lawyer
is also likely to be covered by the section. However, it is common that a worker would initially
discuss their concerns with a trade union representative, or any other staff representative, with
a view of obtaining legal advice, but it is not clear whether the latter will be covered as well. See
also David Lewis and Wim Vandekerckhove, “Trade Unions and the Whistleblowing Process in

the UK: An Opportunity for Strategic Expansion?’ (2018) 148 J Bus Ethics 835-45, 842.
%Two Private Members’ Bills have been proposed and have been supported by the APPG on

Whistleblowing. For more information: <https://bills.parliament.uk/bills/2870 and https://www.

appgwhistleblowing.co.uk> accessed 5 November 2024.
%See Paul Fiorelli, ‘Snitches Get Stitches: An Historical Overview of Whistleblower Laws

and Perceptions’, (2020) 17(1) Journal of Leadership, Accountability and Ethics 10; Christopher
Huslak, ‘Office of the Whistleblower: A Slow Beginning’ (2014) 1 Emory Corp Governance
& Accountability Rev 95; Victor A. Razon, ‘Replacing the SEC’s Whistleblower Program: The
Efficacy of a Qui Tam Framework in Securities Enforcement’ (2018) 47(2) Pub Cont LJ 335.
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Thirdly, workers, who make disclosures in good faith to a person (or
class of persons) prescribed for this purpose by the Secretary of State are
protected under section 43F(1) ERA 1996. When making such disclosures,
workers must reasonably believe that the matter falls within the remit of the
prescribed person and the information provided is substantially true. These
conditions are important, because if the matter raised is not within the remit
of the recipient, then this person is not obliged to refer it to the appropriate
authority.”

The lowest threshold of justification is for disclosures made directly to
the employer or a responsible person. Speaking to the employer refers to
any person senior to the worker—not a colleague though—who has been
expressly or implicitly authorised by the employer as having management
responsibility over the worker. This provision ensures that the employers
are made aware of a specific conduct or practice, and they have the oppor-
tunity to investigate it. Subsection 1b allows a qualifying disclosure to be
made to some other person (ie not the employer) whose conduct has led to
a failure, or to a person or organisation legally responsible for this failure.
The workers must show that they reasonably believed that the relevant fail-
ure related to the conduct of the other person or to a person in respect of
which the other person has legal responsibility.

By virtue of section 43C(2) ERA, a worker, who in accordance with an
authorised procedure, makes a qualifying disclosure to a person other than
his or her employer is to be treated for the purposes of the legislation as
having made the qualifying disclosure to the ‘employer’ The provision refers
to a wide range of people, such as a health and safety representative, a union
official, a parent company, lawyers, external auditors, or to a commercial
reporting hotline.”® This flexibility is important because it allows workers
to approach someone other than their direct employer, potentially facili-
tating internal resolution of issues without the need to escalate to external
bodies. By providing this protection, section 43C(2) encourages employees
to report wrongdoing internally first. In practice, this can help employers
to address problems before they become public or escalate further, while
workers making disclosures under this section are protected from suffering

See, for example, Dudin v Salisbury District Council ET 3102263/03.
%In Brothers of Charity Services Merseyside v EadyCole (UKEAT/0661/00, 24th January

2002), the EAT declined to give an exhaustive definition of the kind of procedures for dis-
closure that would fall within s 43C(2) ERA but held that it covered the telephone reporting
procedure in that case. See also Chubb and others v Care First Partnership Ltd [2001] ET
1101438/99 and Azzaoui v Apcoa Parking UK Limited (ET, Case No/01, 30 April 2002).
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any form of detriment (such as dismissal, reduction in duties or other nega-
tive treatment) as a result of making the disclosure.”

The highest threshold is in relation to section 43H, which should meet a
threshold requirement of being exceptionally serious. The further away that
disclosures move from individuals within the company itself, and the closer
they get towards the public at large, the higher the threshold. This is justified
by the fact that the importance of the disclosure made needs to be measured
against the potential damage that such disclosure will cause to the company,
or the people associated with that company. For instance, no protection was
afforded to the workers in Smith v Ministry of Defence'®. In this case, a
group of workers on a site near a nursery discovered that a colleague had a
conviction for indecently assaulting a girl. When the management refused
to yield to their concerns about working with them, the group took their
information to the press. Following their dismissals, the Tribunal ruled that
their disclosure had not been reasonable because there was no evidence of
any immediate danger, the employer’s whistleblowing procedure had not
been followed and the workers could have explored other options for their
disclosure before reporting directly the press.

The Parliamentary Assembly of the Council of Europe has made the
point that that sections 43C(2) and 43G(3)(f) demonstrate that, when the
employers have internal disclosure procedures in place, it is much easier for
them to defend claims.!” When judging the reasonableness of a disclosure,
both provisions require the court or tribunal to have regard to the whis-
tleblower’s compliance with any procedures authorised by the employer.
Therefore, both the employer and worker can benefit from compliance with
internal procedures, and this is why the tiered system in place gives priority
to internal whistleblowing as the model that needs to be followed in the UK.
It requires workers to comply with less requirements for making a protected
disclosure than in the case of external disclosure.!” If whistleblowers report

#See David Lewis and Sissel Trygstad, ‘Protecting Whistleblowers in Norway and the UK: A
Case of Mix and Match?’ (2009) 51(6) International Journal of Law and Management 374-88,
379. See also Ashley Savage, Leaks, Whistleblowing and the Public Interest: The Law of the
Unauthorised Disclosures (Cheltenham: Edward Elgar, 2016).

IET 1401531/04. See also Herron v Wintercomfort for the Homeless ET 1502519/03 and
Everett v Miyano Care Services Ltd ET 3101180/00.

David Lewis, “The Council of Europe Resolution and Recommendation on the Protection
of Whistleblowers’ (2010) 39(4) Industrial Law Journal 432,434.

12Jenny Mendelsohn, ‘Calling the Boss or Calling the Press: A Comparison of British and
American Responses to Internal and External Whistleblowing’ (2009) 8(4) Global Studies Law
Review 723,737,
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to their employer, under section 43C ERA 1996, they only have to prove
good faith. On the contrary, if they report to a competent authority, apart
from good faith, they have to prove that they reasonably believe that the
relevant failure falls within any description of matters in respect of which
that person is so prescribed, and that the information disclosed, and any
allegation contained in it, are substantially true.

PIDA does not oblige organisations to have a whistleblowing procedure
for internal disclosures; it lies at the discretion of the employers to imple-
ment a whistleblowing procedure to handle such disclosures. However,
certain sectors have developed specific frameworks to encourage or man-
date robust whistleblowing systems. For instance, the Financial Conduct
Authority requires financial institutions to have dedicated whistleblowing
channels in place, including appointing a senior manager to oversee whistle-
blowing procedures and ensuring employees are informed of their rights.!®
Similarly, the National Health Service (NHS) has established a compre-
hensive whistleblowing policy that encourages NHS staff to raise concerns
safely, supported by the Freedom to Speak Up initiative, which includes
training and support for whistleblowers.'* These sector-specific approaches
highlight a move towards formalised whistleblowing mechanisms in high-
stakes industries, even in the absence of a universal requirement under
PIDA.

At the same time, it is worth noting that workers, who make use of exter-
nal whistleblowing, are almost completely unprotected against dismissal
if their organisation already has a whistleblowing procedure in place.'®
For instance, in the case of Jeffrey v London Borough of Merton'®, the
Employment Tribunal held that the disclosure of allegations using a website,
which was set up by the claimant to communicate their grievances about
recruitment issues, meant that the disclosure was not protected because

3Kate Kenny, Wim Vandekerckhove and Marianna Fotaki, The Whistleblowing Guide:
Speak-up Arrangements, Challenges and Best Practices (Chichester, West Sussex: Wiley,
2019), 14. See also David Lewis, ‘Labour Market Enforcement in the 21* Century: Should
Whistleblowers Have a Greater Role?” (2019) 50(3) Industrial Relations Journal 256, 268.

1%Rachael Pope, ‘The NHS: Sticking Fingers in Its Ears, Humming Loudly’ (2017) 145 J Bus
Ethics 577,594. See also Graham Martin, Sarah Chew, Imelda McCarthy, Jeremy Dawson and
Mary Dixon-Woods, ‘Encouraging Openness in Health Care: Policy and Practice Implications
of a Mixed-Methods Study in the English National Health Service’ (2023) 28(1) Journal of
Health Services Research & Policy 14-24.

Employment Rights Act 1996, s 43C(2); Esther Pittroff, ‘Whistleblowing Regulation in
Different Corporate Governance Systems: An Analysis of the Regulation Approaches from

the View of Path Dependence Theory’ (2016) 20(4) J Manag Gov 703, 715.
196 Jeffrey v London Borough of Merton [2003] ET Case No 2304242/02.
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the claimant did not use the respondent’s whistleblowing procedure. The
worker that makes a wider disclosure will only be protected if it was rea-
sonable to have been made in this way: for instance, in the event that the
whistleblower considers that their qualifying disclosure has not been sat-
isfactorily addressed (or is unlikely to be) by the internal and regulatory
disclosure framework established by sections 43C-43E.

Section 43G ER A provides for disclosure to an entirely outside body, such
as the police or the press (external disclosure). The test for wider disclosures
is designed to perform a delicate balancing act between the public interest
and the need for confidentiality. For a disclosure to be protected, individu-
als must show that they have a reasonable belief that their concern is sub-
stantially true, that they are acting in good faith, that they are not raising a
concern for personal gain, that they have a valid cause to go wider and that
their actions (in making the disclosure more widely) are reasonable in all
the circumstances.!”” The latter means that the reasonableness test includes
considerations, such as the identity of the person to whom the disclosure is
made, the seriousness of the reported failure, whether the disclosure would
breach confidentiality owed by the employer to someone else, the action
taken by the prescribed person to whom the disclosure was previously
made and where the disclosure had already been made to the employer,
that it was made in accordance with the employer’s relevant procedure for
reporting such concerns.'® In the case of Kay v Northumbria Healthcare
NHS Trust,'” the Employment Tribunal found that the letter written by the
claimant amounted to a protected disclosure under section 43G ERA 1996
and that he had acted out of a personal motive because he had previously
made a disclosure to the respondent. The Tribunal also held that the claim-
ant was not aware of any other way he could raise their concerns other than
having to resort to the wider disclosure he made. In determining this, the
Tribunal would consider whether any internal procedure was followed by
the worker or not. If the worker did not follow the appropriate procedure, it
will be harder to show that the disclosure was reasonable.!!

17 Anona Armstrong and Ronald D. Francis, ‘Protecting the Whistleblower’ in Barry Rider
(ed.), Research Handbook on International Financial Crime (Cheltenham: Edward Elgar,
2015), 589-90.

1%David Lewis, ‘Is a Public Interest Test for Workplace Whistleblowing in Society’s Interest?”’
(2015) 57(2) International Journal of Law and Management 141, 150.

WKay v Northumbria Healthcare NHS Trust [2001] ET Case No 6405617/00.

19Wim Vandekerckhove and David Lewis, ‘The Content of Whistleblowing Procedures: A

Critical Review of Recent Official Guidelines’ (2012) 108 Journal of Business Ethics 253, 260.
See also David Lewis, “The Contents of Whistleblowing/Confidential Reporting Procedures
in the UK: Some Lessons from Empirical Research’ (2006) 28(1) Employee Relations 76, 84.
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Under section 43H, where concerns are exceptionally serious, individu-
als can go straight to the media if appropriate, as was confirmed in Collins
v National Trust (2005). In this case, the Employment Tribunal ruled that,
in exceptionally serious circumstances, a disclosure to a local newspaper
of a confidential report about dangers on a public beach was protected.
However, there is, as in section 43G, the provision that the whistleblower
will not be protected if the purpose of the disclosure was personal gain. It
covers not only payments of money, but benefits in kind, even if the benefit
did not go directly to the worker but to a member of his family, provided
that its purpose was personal gain.'"!

Looking at the other side of the coin, it is much better for businesses
to have control of a whistleblowing process and investigate internally at
an early stage, in order to deal properly with an issue and prevent further
damage, rather than to leave a worker with no option but to raise any issues
externally, most likely at a later stage, by which time matters may have esca-
lated. It is encouraging that more and more companies are looking into
the introduction of whistleblowing policies and reporting channels, so that
potential whistleblowers are encouraged to consider sharing their concerns
internally at first. The Whistleblower Directive, which will be discussed in
the next section, contributes to the creation of a momentum for companies,
in particular multinational that operate in multiple jurisdictions.

6. THE EU DIRECTIVE AND THE DEVELOPMENT OF AN EU APPROACH

Recent scandals, such as the Luxleaks, the Panama Papers and the more
recent Pandora Papers, have demonstrated how important whistleblowers
can be in detecting and preventing breaches of EU law before they have
any harmful effect to the public interest and the welfare of society. At the
same time, lack of effective whistleblower protection at the EU level can
negatively impact the functioning of EU policies in a Member State but
can also spill over to other countries and the EU as a whole. A 2017 study
carried out for the European Commission estimated the loss of potential
benefits, due to a lack of whistleblower protection, in the area of public

Burton W. King, ‘Castaway: Navigating Uncharted Waters’ (2015) 40 Brook J Int’l L
989, 1022-23. See David Lewis, Tom Devine and Paul Harpur, ‘The Key to Protection: Civil
and Employment Law Remedies’ in A. J. Brown, David Lewis, Richard E. Moberly and Wim
Vandekerckhove (eds), International Handbook on Whistleblowing Research (Cheltenham:
Edward Elgar, 2014), 350-80.
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procurement only, to be in the range of €5.8 to €9.6 billion each year for
the EU."? This is why on 16 April 2019, the European Parliament and the
European Council have agreed to adopt new rules that set the standard for
protecting individuals, who blow the whistle on breaches of EU law, from
dismissal, demotion and other forms of retaliation. The initial proposal by
the European Commission was made in April 2018 and, after one year of
intense deliberations, the time was right to take this initiative forward. It
is worth noting that in 2013 the European Commission rejected a request
by Members of the European Parliament (MEPs) to introduce EU whistle-
blower protection laws; clearly the time was not right back then, and more
deliberations and preparatory discussions had to take place.

The Commission’s original proposal promoted the idea of internal whis-
tleblowing, making it mandatory for reporting persons to first use internal
reporting channels, in order to get protection. The rationale was that ‘[i]
t is vital that the relevant information reaches swiftly those closest to the
source of the problem, most able to investigate, and with powers to remedy
it, where possible’!''® Despite the existence of exceptions,'* there were con-
cerns about this obligation, as the exceptions were seen as too subjective
and open to interpretation, not covering all possible scenarios and doomed
to create inconsistencies across the Member States.!

The Directive is not very prescriptive in relation to where internal dis-
closures should be made!'®; it only refers to ‘institutional procedures’, thus

"2Ludovica Rossi, Jennifer McGuinn and Meena Fernandes, Estimating the Economic
Benefits of Whistleblower Protection in Public Procurement, Final Report (Brussels: European

Commission, 2017), 15.

"3Proposal for a Directive of the European Parliament and of the Council on the protection
of persons reporting on breaches of Union law COM/2018/218 final —2018/0106 (COD), para
37

U4The four exceptions to the obligation to report internally first are (a) when internal report-
ing channels are not available, or the whistleblower could not reasonably be expected to be
aware of the availability of such channels; (b) when the whistleblower ‘could not reasonably be
expected to use internal reporting channels in light of the subject-matter of the report’; when
the whistleblower ‘had reasonable grounds to believe that the use of internal reporting chan-
nels could jeopardise the effectiveness of investigative actions by competent authorities’; and
when the whistleblower ‘was entitled to report directly through the external reporting channels

to a competent authority by virtue of Union law’
15See Transparency International, Best Practice Guide for Whistleblowing Legislation (2018),

31. See also Transparency International, Whistleblower Protection in the European Union
and Recommendations on the Proposed EU Directive (2018) Position Paper 1/2018 <https:/
transparency.eu/wp-content/uploads/2018/08/Transparency-International-Position-paper-EU-

Whistleblower-Directive-003.pdf> accessed 5 November 2024.
U6EU Directive, Chapter I, Arts 7-9.
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leaving it at the discretion of the Member States to provide more details
in their national laws. Prima facie, the model that the Directive adopts is
based on a ‘three-tier’ system for making protected disclosures. This tiered
system bears a great resemblance to the one that Ireland has in place, which
shows a clear preference towards internal reporting. According to this sys-
tem, the first course of action for potential whistleblowers is to report using
the internal channels and, only if reporting internally is not an available
option, then reporting can be made to the competent authorities. If such
reporting is not a viable choice either, then the reporting person can dis-
close the information directly to the public through the media or internet
platforms."” However, a more careful look reveals that the Directive does
not endorse the same strict hierarchical order regarding the channels that
whistleblowers can use for their disclosures.'® To put it simply, there is no
obligation to report internally first and whistleblowers can report directly
to the authorities first, according to Article 10 of the Directive, bypassing
their employer’s established procedures. Internal channels are an additional
option, not an exclusive resource.

As discussed in the negotiations between the European Parliament and
the European Council, a more flexible approach, compared to the Proposal
for the Directive, is more preferable in relation to whether it is necessary
to report internally first or go to the authorities.'” As pointed out in the
European Commission’s impact assessment, a considerable number of stud-
ies have shown that most workers will choose to report internally first, even
in countries where it is not mandatory.!?® In addition, allowing whistleblow-
ers to use external channels directly was seen as a form of incentivising
organisations to set up effective internal whistleblowing mechanisms that
workers actually trust and use. Therefore, it was decided that there is no

WSee the Irish Protected Disclosures Act 2014, number 14 of 2014. See also Robert Vaughn,
The Successes and Failures of Whistleblower Laws (Cheltenham: Edward Elgar, 2012), 324-32.

USEU Directive Chapter 111, Arts 10-14.

"Tinker Ready, ‘After a ‘lively debate’, EU Commission Approves Provisional Whistleblower
Protection Law Offering ‘Safe Channels’ to Report Wrongdoing” (2019) <https://whistle-
blowersblog.org/whistleblower-news/provisional-eu-law-to-protect-whistleblowers/> accessed
5 November 2024.

20FEuropean Commission, ‘Impact Assessment accompanying the document Proposal for
a Directive of the European Parliament and of the Council on the protection of persons
reporting on breaches of Union law’ (2018), SWD/2018/116 final, 9 <https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=SWD:2018:116:FIN> accessed 5 November 2024. See also OECD,
Committing to Effective Whistleblower Protections (Paris: OECD Publishing, 2016), 116.
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pressing need to put in place an obligation for whistleblowers to report
internally first.

It needs to be noted, though, that making a disclosure to the public
remains the last resort for whistleblowers and should be considered when
the other two alternatives are not effective.'” This is why two strict condi-
tions need to be met in order for a disclosure made directly to the public to
be legally protected; namely, there must be an ‘imminent or clear danger to
the public interest or irreversible damage’, should the disclosure not happen
immediately.'”? More guidance is needed as to what exactly constitutes an
imminent danger or an irreversible damage, because otherwise it will be
hard for whistleblowers to be in a position to know in advance whether they
will be protected or not, if they choose to make a disclosure to the public.
Apart from the fact that they will lose the protective shield of the law, they
might be exposed to civil, or even criminal, charges connected to breaches
of confidentiality or secrecy towards their employers.'” No doubt that more
emphasis is given, even subtly, towards internal reporting and the use of
internal reporting channels, at least before considering the media.'*

One more issue that needs to be addressed is the extent to which the
Directive covers all parties involved in a disclosure and offers real protec-
tion to them. It is well-established that one of the most significant features
of PIDA is that it provides an avenue for protecting a wide range of persons
by extending the meaning of workers in section 43K(1) beyond the defini-
tion in section 230(3) of the ERA 1996. For the purposes of the ERA 1996
(as amended by the PIDA 1998), the scope of the term ‘worker’ can extend
to agency workers, home workers, NHS doctors, dentists, as well as trainees
on vocational or work experience.!?

2IEU Directive Ch IV, Art 15.

121bid., Art 3bis - 9.

1ZRichard Moberly, ‘Confidentiality and Whistleblowing’ (2018) 96(3) North Carolina Legal
Review 751,751-52. See also Wim Vandekerckhove, Whistleblowing and Organizational Social
Responsibility: A Global Assessment (Burlington, VT: Ashgate, 2006), 124-34 and David Lewis,
‘Whistleblowing in a Challenging Legal Climate: Is It Time to Revisit Our Approach to Trust
and Loyalty at the Workplace?’ (2011) 20(1) Business Ethics: A European Review 71, 80.

124For the benefits of internal reporting, see Stephen Stubben and Kyle Welch, ‘Evidence on
the Use and Efficacy of Internal Whistleblowing Systems’ (2020) 58(2) Journal of Accounting
Research 473-518; Dawid Mrowiec, ‘Factors Influencing Internal Whistleblowing. A Systematic
Review of the Literature’ (2020) 44(1) Journal of Economics and Management 142-86; Nadia
Smaili, ‘Building an Ethical Culture by Improving Conditions for Whistleblowing’ (2023) 44(1)

Journal of Business Strategy 37-43.
ZLewis et al. (n.84), 502.
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For instance, the Directive does not expressly protect individuals who
have not (yet) used the dedicated channels to make a report, but instead
have talked to colleagues, managers or the Human Resources Department
(HR), even though they could suffer unfair treatment aimed at discourag-
ing them from making a ‘formal’ report, or as a ‘pre-emptive strike’ to cir-
cumvent legal protection.'? The Directive on the protection of persons who
report breaches of Union law does not protect a whistleblower who does
not use the internal reporting mechanisms as described in Articles 8 and 9.
The reporting person should report to a designated person or department
as designated to be afforded protection. It is quite common for whistleblow-
ers to report issues to their line manager or the HR, rather than through
the reporting channels. This might be due to the fact that they do not have
sufficient information/evidence about the incident they want to report, they
are not familiar with the dedicated reporting channels and how to use them
or they do not realise that what they are reporting is actually a wrongdoing
falling within the scope of whistleblowing legislation. Additionally, before
making a disclosure, reporting persons may want to seek advice from col-
leagues or their supervisors or they may have questions about the proce-
dure that needs to be followed. Therefore, the protection afforded should be
extended to attempted and perceived whistleblowers as well.'??

7. EXTERNALVS INTERNAL WHISTLEBLOWING: A QUESTION WITHOUT AN ANSWER

We now turn to the key issue of internal versus external reporting and the
question of which system is more efficient and effective.?® As it has become

2Transparency International, Building on the EU Directive for Whistleblower Protection:
Analysis and Recommendations’ (2019), Position Paper 1/2019, 6 <https://transparency.eu/
wp-content/uploads/2020/11/2019_EU_whistleblowing_ EN.pdf> accessed 5 November 2024.
See Tom Devin, ‘International Best Practices for Whistleblower Policies’ (2016) Government
Accountability Project, 22 July 2016, Principle 4 <https://whistleblower.org/internation-

al-best-practices-for-whistleblower-policies/> accessed 5 November 2024.

2 Transparency International, International Principles for Whistleblower Legislation (2013),
Principle 4

<www.transparency.org/whatwedo/publication/international_principles_for_whistleblower_
legislation> accessed 5 November 2024.

2This matter has been treated by various international, regional and national organ-
isations. For instance, G20, ‘Anti-Corruption Action Plan, Protection of Whistleblowers
— Study on Whistleblower Protection Frameworks, Compendium of Best Practices and
Guiding Principles for Legislation’ (2012) <https://www.unodc.org/documents/corruption/
G20-Anti-Corruption-Resources/Contributions-by-International-Organizations/2011_
OECD_Study_on_Whistleblower_Protection_Frameworks_Compendium_of_Best_
Practices_and_Guiding_Principles_for_Legislation.pdf> accessed 5 November 2024; United
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apparent from the foregoing discussion, there is no real comparison between
the US approach and UK, French and EU perspectives. The respective sys-
tems follow different philosophies, procedures, enforcement mechanisms, but
also have different priorities, which are reflected in the methodology adopted
in their frameworks. The US emphasises the protection of the financial mar-
kets and the financial services sector, with the SEC playing a leading role as
a watchdog and with monetary rewards as an additional motivation mech-
anism. In Europe, there has been fragmentation and lack of a coordinated
approach. The UK has been one of the pioneers in establishing disclosure
channels, France has followed this example, and recently the EU Directive
reflects an attempt to move towards an EU or a pan-European framework.
However, the delays in the transposition of the Directive by the majority of
the EU Member States indicate that it will take time to achieve consistency
and uniformity, so it is still early to talk about an EU approach.

Whistleblowing is all about transparency, accountability, good governance
and an open corporate culture. There is already a plethora of legislative pro-
visions, methods of protection, models of encouragement and rewards; having
an ‘one size fits all’ is not a requirement nor a means to an end. What is more
crucial is to achieve more active engagement of companies in this discussion, so
that internal whistleblowing is placed on the correct basis to be evaluated and
compared with external whistleblowing. Part of the problem is that on several
occasions companies seem to be more concerned with saving their own reputa-
tions rather than engaging effectively with whistleblowers and dealing with the
reported issues. As a result, instead of the role and the value of whistleblowers
being recognised and reaffirmed, they are treated as a threat.

From a policy perspective, internal reporting is essential in order to
deter, detect and halt unlawful conduct that may harm shareholders and
undermine the future of the company. Companies that have more internal
whistleblowing activity do not necessarily have more problems nor should
they be considered as weak in terms of corporate governance standards and

Nations, Office on Drugs and Crime, ‘The United Nations Convention against Corruption —
Resource Guide on Good Practices in the Protection of Reporting Persons’ (2015) <https:/
www.unodc.org/documents/corruption/Publications/2015/15-04741_Person_Guide_eBook.
pdf> accessed 5 November 2024; Transparency International, ‘International Principles for
Whistleblower Legislation” (2013) <https://www.transparency.org/whatwedo/publication/
international_principles_for_whistleblower_legislation> accessed 5 November 2024; OECD,
‘Committing to Effective Whistleblower Protection’ (2016) 11 <https://read.oecd-ilibrary.org/
governance/committing-to-effective-whistleblower-protection_9789264252639-en#page13>
accessed 5 November 2024.
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structures.' On the contrary, greater reporting volumes often reflect more
open communication channels in the company and represent opportuni-
ties to identify and resolve issues before they are reported externally or
uncovered by the regulatory authorities. Reporting internally through the
designated channels is a sign of a healthy and open organisational culture. If
there is no policy or no reporting channels in place or if whistleblowers do
not have confidence in their reliability and effectiveness, they will inevitably
go outside their company to report any wrongdoings.

Employers, which have in place a strong compliance policy that includes
internal reporting protocols, the prompt investigation of reported concerns
and anti-retaliation safeguards, are actively assuring everyone within the
organisation that their whistleblowing programmes are effective. In this way,
they are able to cultivate a culture of openness, which can incentivise poten-
tial whistleblowers to first report internally with confidence without fearing
retaliation. In some cases, more time may be required but a strategic and
consistent approach led from the top is required. Accountability consists of
setting clear expectations and making sure everyone—from executives to
entry-level staff —takes ownership of their responsibilities, with recognition
for achievements and constructive responses to setbacks. Having a system
of internal disclosures is a good starting point towards encouraging open
communication; making this system work will further embed openness,
transparency and accountability into everyday operations, making these
values an integral part of an organisation’s identity.'*

When discussing external reporting and the US, there is always reference
made to the SEC’s whistleblower programme, created as part of the Dodd-
Frank Act, under which an individual, who provides the SEC with original
information leading to an enforcement action that results in over $1 million
in monetary sanctions, is eligible to receive an award of 10% to 30% of the
amount collected. What is not often mentioned is that this same whistleblower
programme also provides for the payment of awards in instances in which
an individual’s internal report results in a successful SEC action resulting in

2See Stephen Stubben and Kyle Welch, ‘Evidence on the Use and Efficacy of Internal
Whistleblowing Systems’ (2020) <https://ssrn.com/abstract=3273589> accessed 5 November
2024. See also Susan B. Heyman, ‘Digital Realty Trust v. Somers: Whistleblowers and Corporate
Retaliation’ (2019) 24(1) Roger Williams U L Rev 78.

130Stelios Andreadakis, ‘Enhancing Whistleblower Protection: “It’s All About the Culture™’,
in David Lewis et al., Selected Papers from the International Whistleblowing Research Network
Conference, Oslo, June 2017 (Oslo: International Whistleblowing Research Network, 2017),
6667 See also Oliver Laasch and Roger Conaway, Principles of Responsible Management:
Global Sustainability, Responsibility and Ethics (Mason: Cengage, 2015).
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monetary sanctions exceeding $1 million. Also, when determining the amount
of a whistleblower award, the SEC will give value to the fact that the whistle-
blower used the company’s internal procedures at first.”*! Finally, it is worth not-
ing that the Dodd-Frank regime is particularly focused on the financial markets
and does not cover all sectors of the US economy. Therefore, albeit its popular-
ity and extensive use in practice, it does not represent the only whistleblowing
regime available in the US. The US corporate governance system actively pro-
motes transparency, robust compliance programmes and internal investigations.
The Court in Somers made this point very clearly, referring to the reason-
ing of the court in Berman, and highlighted that the intent of the Congress
cannot be other than ‘provide protection for those who make internal disclo-
sures as well as to those who make disclosures to the SEC>'¥ Whistleblower
protection is a coin with two sides and any rewards programme or legisla-
tive framework should complement the need for strong internal policies
and reporting mechanisms. By channelling disclosures internally, the cost
and length of investigations by regulatory authorities is reduced, corpo-
rate embarrassment can be avoided, and companies will have the breath-
ing space to remedy any improper conduct before an external investigation
begins or before the stories reaches the newspapers and the internet sites.
This article argues that internal and external reporting are part of the
same preventive and protective strategy. Each country can choose the model
of enforcement that fits its needs and the one that can support in terms of
resources. Internal compliance programmes and policies indicate a culture
of openness and provide an incentive to their employees to report internally
first. It is all about the culture and culture can only change from within.!*

8. CONCLUSION

All the recent developments around the world highlight the importance of
whistleblowing in corporate governance, accountability and enforcement.

31 Jennifer M. Pacella, ‘Conflicted Counsellors: Retaliation Protections’ (2016) 33(2) Yale J
on Reg 491, 493, citing a survey of the Ethics Resource Center, according to which only 2%
of employees—whistleblowers reported externally without also reporting internally. See Leifer
(n.3),126.

2Somers,4-5,10 and 12. See also Berman, 801 F.3d, 152, where it was argued that ‘the Dodd-
Frank anti-retaliation provisions would be narrowed to the point of absurdity if SEC reporting
were a requirement for protection’

13Stelios Andreadakis, ‘Enhancing Whistleblower Protection: It’s All About the Culture’

(2019) 30(6) European Business Law Review 859, 859.
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Whistleblowing has been at the top of the policy agenda of the EU, the UK
as well as in the US, which can only be a positive development after years of
silence and retaliatory practices against whistleblowers. It has become appar-
ent that whistleblowers protect companies, shareholders and the society as
a whole by preventing corporate wrongdoing and sharing key information
with the management teams, the authorities or the public, if necessary. At
the same time,companies need to be responsive to all the new developments
and keep up with the shifting regulatory framework. Most importantly, they
should be mindful that their whistleblowing procedures must be robust and
efficient, because otherwise there will be no change of culture, no trust in
the internal compliance processes and inevitably no speak-ups. Whether
whistleblowers will report first internally, or they will prefer to go directly to
the authorities is a strategic decision and it depends a lot on the regulatory
choices that the government of their countries has made when introducing
whistleblowing rules. The examples of the UK, France and the US illustrate
this reality and confirm that the internal vs external whistleblowing is not
a dilemma that can easily be resolved in favour of the one approach or the
other. What matters more is that whistleblowers have options in terms of
reporting channels and disclosure recipients: because in this way they won’t
be obliged to stay silent and put up with a situation that is often unbearable
and affects their mental health as well as their personal and professional life.
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