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Abstract

This thesis investigates the issue of food adulteration in Bangladesh through the lens of
systemic governance, with a focus on its profound socio-economic and public health
ramifications. It critically examines how the historical evolution of governance mechanisms,
fragmented legal frameworks, overlapping institutional mandates, and ineffective
enforcement mechanisms have perpetuated food adulteration. This thesis contends that
addressing this problem necessitates a preventive, governance-oriented strategy rather than
reactionary enforcement approaches. The strengthening and optimisation of existing
regulatory frameworks is key to tackling systemic inefficiencies and reducing consumer
vulnerabilities. Additionally, preventive regulation, multi-stakeholder collaboration, and
gradual improvements are identified as foundational pillars for meaningful progress.
Technological advancements and consumer empowerment are pointed out as important

drivers of long-term regulatory effectiveness.

In emphasising the interconnected roles of the law, government and society, this thesis
integrates socio-legal methodology with doctrinal analysis, historical inquiry, and
comparative insights. This desk-based research critiques the deficiencies of Bangladesh’s
existing food safety governance structures by drawing on international best practices,
particularly those recommended by the Codex Alimentarius and United Nations. It
synthesises legal analysis with policy-driven insights by drawing from case law, legislation,
academic publications, regulatory reports, media sources, and legal commentaries across
various jurisdictions to develop a governance blueprint tailored to Bangladesh’s institutional

and socio-economic context.

This thesis concludes that reorganising internal governance, forming collaborative
partnerships with industry, and actively empowering consumers are the three areas where
the government must take the lead to effectuate change. However, regulatory systems must
be continuously adjusted and improved, as complete eradication of food adulteration
remains an unrealistic goal. A preferable approach could be to adopt modest adjustments
through open communication rather than attempting to achieve perfection all at once. The
safety of Bangladesh's food supply and the overall health of the population depend on this

collaborative and preventative model.
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Chapter 1: Introduction

Food safety is a fundamental aspect of public health and societal wellbeing worldwide. Yet,
ensuring consistent food safety continues to be an elusive goal, particularly in developing
countries.” Each day, millions of people unknowingly consume adulterated food which poses
serious threats to public health.? This research examines the evolving role of governmental
leadership in enhancing food safety governance, with a focus on Bangladesh. It explores
how comprehensive regulatory frameworks, effective enforcement, and targeted legislative
reforms can contribute to minimising public health risks associated with food adulteration.
The aim is not to promise a complete transformation, but rather to identify and evaluate
incremental yet meaningful improvements in the food safety governance framework. The risk

posed by complacency in this area is too substantial to ignore.

1.1. Problem Statement

The central issue addressed in this thesis is the ongoing prevalence of food adulteration in
Bangladesh, despite the establishment of the Bangladesh Food Safety Authority (BFSA) in
2015 under the Food Safety Act (FSA 2013).3 Even with this national food safety watchdog,
food adulteration remains a major public health crisis,* which indicates that the underlying
structural causes of this persistence are yet to be fully addressed and understood. In
response to this challenge, this thesis investigates how the Government of Bangladesh
(GoB) can strengthen its food safety governance framework, with an emphasis on

preventive and collaborative measures to curb food adulteration.

1.1.1. Understanding ‘Food Safety’

In order to grasp the urgency of the issue, it is first necessary to situate food adulteration
within the broader context of food safety. The World Health Organisation (WHO) defines

food safety as:

Assurance that food will not cause adverse health effects to the consumer when it is

prepared and/or eaten according to its intended use.®

' Laurian Unnevehr, ‘Addressing Food Safety Challenges in Rapidly Developing Food Systems’ (2022) 53
Agricultural Economics 529.

2 Varongsiri Kemsawasd, Vijay Jayasena and Weeraya Karnpanit, ‘Incidents and Potential Adverse Health
Effects of Serious Food Fraud Cases Originated in Asia’ (2023) 12 Foods 1; Barbara Sienicka, ‘Crimes Against
Food: Characteristics, Health Risk, and Regulations’ (2024) 13 Food and Energy Security 1, 2. Wisdom Sawyer
and Sylvester Izah, ‘Unmasking Food Adulteration: Public Health Challenges, Impacts and Mitigation Strategies
[2024] ES General 1, 5.

3 Food Safety Act 2013 s 5.

4 Ismat Tamanna, ‘Food Adulteration and Inadequate Hygiene Practices Endangering Public Health in
Bangladesh’ (2024) 4 Discover Food 1.

5 Codex Alimentarius Commission, ‘General Principles of Food Hygiene' (Food and Agriculture Organisation of
the United Nations/World Health Organisation (FAO/WHO) 1969) CXC 1-1969 5.

)
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Food safety encompasses the conditions and practices that preserve the quality of food to
prevent contamination and foodborne illnesses.® It is a major concern for public health, as it
involves ensuring that food consumed by the public is safe and will not lead to harm. The
WHO emphasises the integral connection between food safety, nutrition, and food security,

which are essential for the prosperity and health of populations worldwide.”

The significance of food safety is reflected in the numbers reported by the WHO. Nearly 600
million people become ill annually from consuming contaminated food, with approximately
420,000 deaths, including a disproportionate number of children under five years of age.®
These incidents impact public health and the economy, costing low and middle-income
countries US$ 110 billion in lost productivity and medical expenses.® Bangladesh, a part of
this region, likely faces similar challenges, though specific local data is not readily

available.'®

1.1.2. Scope of the Problem: Defining Food Adulteration and Food Fraud

With this understanding of food safety as a vital public health goal, it now becomes important
to define food adulteration which is the specific form of food safety violation this thesis
focuses on, and to explain its link to the broader concept of food fraud. Essentially, food
adulteration refers to the deliberate act of altering food products through practices such as
enhancing product volume, substituting inferior or unauthorised ingredients, or concealing
the use of substandard materials, all primarily motivated by economic gain."" This type of
deceptive practice has become increasingly common across international food supply
chains, largely because it is relatively easy to get away with and carries a low risk of
detection.'? More broadly, food adulteration is often categorised under the expansive and

elastic term 'food fraud', which encompasses various deceptive practices including

8 Timothy Lytton, Outbreak: Foodborne lliness and the Struggle for Food Safety (University of Chicago Press
2019) 384; Diana Winters, Outbreak: Foodborne lliness and the Struggle for Food Safety (2019) 39(4) Journal of
Legal Medicine 443.

" Food and Agriculture Organisation, The State of Food Security and Nutrition in the World 2019: Safeguarding
against Economic Slowdowns and Downturns (Food & Agriculture Org 2019) IX.

8 World Health Organisation, ‘Food Safety: Key Facts’ (WHO, 2022) <https://www.who.int/news-room/fact-
sheets/detail/food-safety> accessed 28 December 2023.

% ibid.

10 Department of Livestock Services (DLS, ‘Food Safety and Food Hygiene: Bangladesh and Global Context’
(2023) 1. Rakia Ishra, Rasheda Khanam and Jeffrey Soar, ‘Influence of Food Safety Concerns on Safe Food
Purchasing at Rural and Urban Consumers in Bangladesh’ (2022) 179(1) Appetite 1, 2.

" Louise Manning and Jan Soon, ‘Food Safety, Food Fraud, and Food Defense: A Fast Evolving Literature’
(2016) 81(4) Journal of food science 823; Markus Lipp, ‘A Closer Look at Chemical Contamination’ [2011] Food
Safety Magazine <https://www.food-safety.com/articles/3759-a-closer-look-at-chemical-contamination> accessed
2 January 2024.

12 | ouise Manning and JM Soon, A Handbook of Food Crime: Immoral and lllegal Practices in the Food Industry
and What to Do About Them (1st edn, Bristol University Press 2019) 129.
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substitution, addition, tampering, illegal processing, document fraud, misrepresentation of

food or its packaging - all of which are often designed to mislead consumers.™

Regarding its practical relevance, it is worth noting that an internationally agreed-upon
definition of ‘food fraud’ does not exist as yet. Scholars, regulators, and international
organisations are still debating the precise contours of the term which also obscures the fight
against it."* The individual involved in fraudulent activities may be characterised by the
evolving sophistication of their actions which ranges from recreational and occasional to
occupational and ultimately professional, or by their specific role within the criminal
enterprise.' Nevertheless, in the literature, the terms 'food adulteration' and 'food fraud' are
often used interchangeably.'® This thesis will follow that convention except where specified
otherwise. The overlap occurs because both terms involve practices that intentionally

deceive consumers for financial benefit.'”

At the same time, not all food adulteration is intentional. It is important to recognise that
there is an element to food adulteration that can be unintentional, caused by carelessness,
negligence, or lack of proper hygiene and handling practices during production, storage,
transportation, or distribution. The latter type may not meet the threshold for fraud because
they lack deliberate intent and are instead governed by frameworks which address
negligence or gross negligence. As such, this thesis confines its analysis to the deliberate,
economically motivated subset of food adulteration, i.e., food fraud in its narrowest and most
typical sense. The necessity of distinct regulatory and operational responses to deliberate
versus incidental violations has been the focus of recent research in the field of food crime

prevention. As such, the analytical lucidity is consistent with this ring-fencing.

13 John Spink and Douglas Moyer, ‘Defining the Public Health Threat of Food Fraud’ (2011) 76(9) Journal of
Food Science R157, R162.

4 MT Roberts, T Viinikainen and C Bullon, ‘International and National Regulatory Strategies to Counter Food
Fraud’ (FAO and UCLA 2022) 1, 6—7. KE Gussow and A Mariét, ‘The Scope of Food Fraud Revisited’ 78 Crime,
Law and Social Change 621, 624; Carissa Cruse, ‘Food Fraud and the Food, Drug, and Cosmetic Act: Bridging a
Disconnect’ (2019) 74(2) Food and Drug Law Journal 322; John Spink and others, ‘International Survey of Food
Fraud and Related Terminology: Preliminary Results and Discussion’ (2019) 84(10) Food Science 2705, 2718;
Aline Wisniewski and Anja Buschulte, ‘How to Tackle Food Fraud in Official Food Control Authorities in Germany’
(2019) 14(4) Journal of Consumer Protection and Food Safety 319, 328.

15 John Spink and others, ‘Food Fraud Prevention: Policy, Strategy, and Decision-Making — Implementation
Steps for a Government Agency or Industry’ (2016) 70(5) International Journal for Chemistry 320, 322.

16 |ouise Manning and others, ‘Dietary Supplements, Harm Associated with Synthetic Adulterants and Potential
Governance Solutions’ (2022) 78 Crime, Law and Social Change 507, 523; Kelsey Robson and others, ‘A
Comprehensive Review of Food Fraud Terminologies and Food Fraud Mitigation Guides’ (2021) 120 Food
Control 1, 2; Spink and others (n 8) 2715; Sébastien Rioux, ‘Capitalist Food Production and the Rise of Legal
Adulteration: Regulating Food Standards in 19th-century Britain’ (2019) 19(1) Journal of Agrarian Change 64, 65;
For a contrasting view on the interchangeable use of the terms, see: Cruse (n 14) 340-341.

7 Graham Dutfield and Uma Suthersanen, ‘Responding to the Global Food Fraud Crisis: What Is the Role of
Intellectual Property and Trade Law?’ in Giuliana Ziccardi Capaldo, The Global Community Yearbook of
International Law and Jurisprudence (Oxford University Press 2021) 11.
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1.1.3 Colonial influences on Bangladeshi Law

Now that the concept of food adulteration and its place under the umbrella of food fraud has
been clarified, the next step is to examine how Bangladesh’s legal and regulatory framework
has evolved to address, or at times overlook this problem. Because its legal system is rooted
in English common law, Bangladesh offers a useful case study of how colonial legal
traditions shape modern food regulation.' The historical context is key to grasping the

country’s current challenges and progress in food law.

The historical trajectory of Bangladesh’s legal and regulatory development has been largely
influenced by British colonial rule. Before British rule, from 1201 to 1757 AD, the region now
known as Bangladesh was governed by Muslim rulers, including Turkish and Mughal
dynasties.' The British established dominance following the Battle of Plassey in 1757 which
marked the end of Muslim rule.?® The colonial rule persisted until the partition of the Indian
subcontinent in 1947, which resulted in the creation of India and Pakistan.?! The area now

known as Bangladesh became East Pakistan during this partition.??

Following years of political struggle, Bangladesh was proclaimed an independent nation on

December 16, 1971, becoming the People's Republic of Bangladesh.? Today, Bangladesh

operates under a parliamentary democracy.?* The President acts as the ceremonial head of
state, as stated in Article 48(2) of the nation's Constitution, whilst the Prime Minister is

vested with executive power as per Article 55(2) and 55(4).%°

The country has eight
administrative divisions: Dhaka, Chittagong, Sylhet, Barishal, Rajshahi, Rangpur,
Mymensingh, and Khulna. Each division is named after its administrative capital, a major
city. The divisions are divided into 64 second-order administrative districts, 500 sub-districts,

and unions.

The Bangladeshi judiciary is another relic of British colonial rule as it functions within the

common law tradition. At its apex is the Supreme Court, divided into the Appellate and High

8 Mindy Chen-Wishart, Alexander Loke and Ong, Studies in the Contract Laws of Asia I: Remedies for Breach of
Contract, vol | (Oxford University Press 2016) 402.

9 Al Ahmed, ‘Islam, Neoliberalism and Social Inequality in Bangladesh: A Social Policy Perspective’ in Ali Akbar
Tajmazinani (ed), Social Policy in the Islamic World (1st edn, Springer 2021) 284.

20 Craig Baxter, Bangladesh: From A Nation To A State (Taylor & Francis 2018) 27.

21 Ahmed, ‘Islam, Neoliberalism and Social Inequality in Bangladesh’ (n 19) 284-288.

22 Feroz Ahmed, ‘The Struggle in Bangladesh’ (1972) 4(1) Bulletin of Concerned Asian Scholars 2, 1-2.

23 Jan Talbot, ‘Bangladesh Since Independence’, A History of Modern South Asia (1st edn, Yale University Press
2016) ch 13.

24 Rounag Jahan, ‘The Parliament of Bangladesh: Representation and Accountability’ (2015) 21(2) The Journal
of Legislative Studies 250.

25 The Constitution of the People’s Republic of Bangladesh 1972 art 48(2) and 55.
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Court Divisions under Article 94(1) of the Constitution.?® The Appellate Division hears
appeals against decisions of the High Court Division, which has the authority for original
jurisdiction in certain cases, as well as appellate jurisdiction over the lower district courts.?’
District courts, split into civil and criminal benches, are headed by District and Sessions
Judges.? Hence, the judicial structure displays the lasting impact of British colonialism on

Bangladesh's legal and administrative systems.?*

The trajectory of food safety regulation in Bangladesh similarly reflects its colonial history,
particularly under British rule. The British administration in the Indian subcontinent was
instrumental in introducing regulatory frameworks that would later influence post-colonial
legal systems. Notably, legislative measures such as 'A Bill for Preventing the Adulteration of
Articles of Food and Drink’ purportedly enacted in 1860, along with specific provisions in
the Indian Penal Code of the same year, were seminal in addressing the issue of food
adulteration. These early interventions are often cited in scholarly literature as setting
precedents for subsequent regulatory efforts in the region.®' With the geopolitical reshaping
of the Indian subcontinent, first through the partition of India in 1947 and then the
emergence of Bangladesh as an independent state in 1971, there was a discernible shift

towards developing distinct legal frameworks.

One of the first statutes in the region to specifically address food adulteration was the Pure
Food Ordinance (PFO 1959), which was promulgated during the Pakistani era, prior to the
independence of Bangladesh.* Sikder, Islam, Ahmed and Chowdhury observe that this
ordinance laid a foundational basis for later regulatory frameworks in Bangladesh.*® Post-
independence, GoB really took the ball and ran with it when it came to food safety by
developing its food safety regulations. For example, the Special Powers Act (1974), though

broader in its scope, did encompass aspects relevant to food safety and regulation.®* A

26 ibid 94(1).

27 Bangladesh Bureau of Statistics, ‘Bangladesh: An Overview’ (2020) XXII.

28 jbid XXIII.

2% Hasanuzzaman Zaman, Challenging Colonial Administrative Behavior in Bangladesh (1st edn, Taylor &
Francis 2023) 2014.

30 Peter Barton and Peter Hutt, ‘A History of Government Regulation of Adulteration and Misbranding of Food’
(1984) 39(1) Food, Drug, Cosmetic Law Journal 2, 34.

31 P Dudeja and A Singh, Food Safety in the 21st Century (Rajul Gupta, Dudeja, and Singh Minhas eds,
Academic Press 2017) 244; Upendra Baxi, ‘Law and Social Change: The Colonial Experience’, Towards
Sociology of Law (1st edn, Satvahan 1986) 11-15.

32 Bangladesh Pure Food Ordinance 1959.

33 Md Sikder and S Islam, ‘Right to Food and Food Security in Bangladesh: An Overview’ (2023) 5(5) Asian
Journal of Social Sciences and Legal Studies 125, 131; Arif Ahmed, ‘Food Adulteration and Right to Food Safety
in Bangladesh: An Analysis of Legal Frameworks’ (2019) xiii(2) Society & Change 7, 12; AR Chowdhury, ‘The
Food Safety Act of 2013: A Critical Analysis and Reform Proposals’ (2018) 3(1) Premier Critical Perspective 21,
23.

34 Special Powers Act 1974.

15



notable development in the institutional framework was the establishment of the BSTI in
1985.% This institution continues to have a key role in standardising and enforcing food

safety measures till date.

The ongoing challenges with food safety in Bangladesh could be linked to the country's
historical and regulatory background. Rahman, a pioneer scholar in Bangladeshi consumer
law, traces these problems to the colonial period and the political instability that followed.®
The colonial governance systems did not prioritise consumer rights protection, which could
have influenced the legislative priorities in the years following independence. Rahman points
out that adequate food safety legislation during this time has left a lasting imprint on the

problem of adulteration.

Moreover, the ability of consumers to seek compensation or take legal action against
offenders is often limited. Rahman's 1994 observations noted that consumer rights laws did
not empower ordinary consumers to initiate lawsuits.*” Recent research by Andaleeb, Ali,
Chowdhury, Hossain, Mia, and Mallick have continued to critique that legal proceedings tend

to be initiated by specific officials rather than the affected consumers themselves.3®

Indeed, these patterns reflect fundamental differences in consumer protection philosophies
between developed and developing nations.*® In wealthier economies, consumers are faced
with a plethora of choices and stronger mechanisms to assert their rights. In poorer contexts,
limited purchasing power and the struggle to meet basic needs mean that other consumer
rights such as safety, information, choice, representation, redress, education and a healthy

environment remain less visible and less enforced.*°

It goes without saying that in a country where poverty is widespread, consumer rights often

hold little practical significance.*' In Bangladesh, the enforcement and acknowledgement of

35 Sikder and Islam (n 33) 129.

36 Mizanur Rahman, ‘Consumer Protection in Bangladesh: Law and Practice’ (1994) 17(3) Journal of Consumer
Policy 349, 350.

37 ibid 358.

38 Zafrin Andaleeb and ANMA Ali, ‘The Development of Consumer Protection Law in Bangladesh: A Critical
Comparative Study’ (131AD) 2(1) Independent Business Review 133-134; AR Chowdhury, ‘The Consumer
Rights Protection Act 2009 in Bangladesh: Revisiting with Reformative Approach’ (2016) 2(1) Premier Critical
Perspective 153, 157—-158; Md Hossain, ‘A Focus on the Legal Framework of Consumer Protection: Bangladesh
Perspective’ (2020) 5 Ideas 134, 148—149; B Mia and S Mallick, ‘Protection of Consumers’ Rights in Bangladesh:
Law and Reality’ (2021) 4(3) International Journal of Law Management & Humanities 4789, 4797—4798.

3% Thomas Wilhelmsson and Geraint Howells, ‘Consumer Law’, Consumer Law (Edward Elgar 2019).

40 Mizanur Rahman, ‘Consumer Protection in Bangladesh: Present Status and Some Thoughts for the Future’
(2009) 3(1) Prime University Journal 1 section 2.1; Hossain, ‘A Focus on the Legal Framework of Consumer
Protection: Bangladesh Perspective’ (n 38) 135. UNCTAD, ‘United Nations Guidelines for Consumer Protection’
(United Nations 2016) UNCTAD/DITC/CPLP/MISC/2016/1.

41 Mia and Mallick (n 38).
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these rights have historically been minimal.*? This is evident by the fact that even decades
after independence, for a long time, there was no specific law dedicated to consumer
protection. However, progress has been made after years of lobbying by the Consumer
Association of Bangladesh (CAB) with the enactment of the Consumer Rights Protection Act
in 2009 (CRPA 2009).* Yet, food adulteration persisted as a prevalent public health
concern** which prompted further governmental action, leading to the enactment of the FSA
(2013).%

1.1.4 Food Adulteration in the Post-2015 Context

Although food adulteration has long been a nationally featured issue in Bangladesh, this
thesis will specifically focus on the period after 2015. For instance, in 2016, the National
Food Safety Laboratory at the Institute of Public Health (IPH) found aflatoxin, colouring
agents, formaldehyde, and pesticide residues in 25% of 15 food commodity samples.*® This
data supports news reports from the same year that found hazardous chemicals in butter,

vermicelli, and bakery products.*’

In 2018, the Bangladesh Standards and Testing Institution (BSTI) tested 175 food samples
and found 36 adulterated, a 20.57% rate.*® The 2019 adulteration rate dropped to 12.80%,
with 52 samples out of 406 tested.*® The decrease suggests a positive impact of the policy
measures on food safety standards. The study also identified Dhaka's food adulterants.

These included colouring agents in spices, sauces, juices, lentils, and oils; formalin and

42 Mizanur Rahman, ‘Consumer Protection in Bangladesh: Law and Practice’ (1994) 17 Journal of Consumer
Policy 349, 359-360.

43 The Consumer Rights Protection Act (2009); Andaleeb and Ali (n 38) 130—131.

44 Zemichael Gizaw, ‘Public Health Risks Related to Food Safety Issues in the Food Market: A Systematic
Literature Review’ (2019) 24 Environmental Health and Preventive Medicine 1, 6, 10, 12, 13, 17; Sharifa Nasreen
and Tahmeed Ahmed, ‘Food Adulteration and Consumer Awareness in Dhaka City, 1995-2011’ (2014) 32(3)
Journal of Health, Population, and Nutrition 452; Md Hossain and KM Islam, ‘Consumption of Foods and
Foodstuffs Processed with Hazardous Chemicals: A Case Study of Bangladesh’ (2008) 32(6) International
Journal of Consumer Studies 588; T Chanda and others, ‘Adulteration of Raw Milk in the Rural Areas of Barisal
District of Bangladesh’ (2013) 41(2) Bangladesh Journal of Animal Science 112; T Hossain, ‘Food and
Agricultural Import Regulations and Standards Country Report’ (United States Department of Agriculture 2020)
BG2019-0010 s 1.

45 The Food Safety Act (2013); M Francic, ‘FAIRS Annual Country Report’ (United States Department of
Agriculture 2023) BG2023-0014.

46 Reaz Ahmad, ‘Ensuring Safe Food a Far Cry’ The Daily Star (24 September 2016)
<https://www.thedailystar.net/frontpage/ensuring-safe-food-far-cry-1288846> accessed 27 August 2024.

47 R Kabir, ‘Food Adulteration a Cause of Concern’ (Dhaka Tribune, 28 June 2016)
<https://www.dhakatribune.com/bangladesh/1179/food-adulteration-a-cause-of-concern> accessed 24 October
2023.

48 Sharmin Aktar, ‘Food Adulteration and Awarness of Consumer Right Protection: An Empirical Study in
Sutrapur and Dhupkhola Area of Dhaka City’ (2019) 9(2) Jagannath University Journal of Arts 194, 199.

49 ibid.
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carbide in fish, fruit, meat, and milk; sulphuric acid in milk; and other harmful substances in

jilapi and biriyani.*

A 2019 nationwide investigation of the turmeric supply chain found that polishing mills were
adding lead chromate pigments to boost root colour and profitability. The practice continued

since the 1980s despite laws against it.”!

Earlier in 2018, Bangladesh had no safe food-
grade lead-free alternative colourants and the pigment was widely available without
restrictions. In response, the BFSA employed collaborative strategies and devised targeted
measures which led to a notable reduction in the adulteration of turmeric, dropping from 47%
in 2019 to 0% in 2021°® However, this was only a one-shot intervention at mitigating
adulteration. Nonetheless, it indicates that although food adulteration in Bangladesh is
widespread, it can be mitigated through consistent and targeted governmental intervention

and collaboration.

However, concerns have arisen regarding the potential manipulation of test results by
manufacturers, a tactic employed to mask the adulteration of food products.> In 2014, it was
found that pasteurised milk can contain cheaper vegetable protein such as soya protein and
still pass tests.>® This has not changed, as a 2019 IPH study found adulteration in 40% of 30
food items out of 43. Nearly 100% of 13 items were adulterated.®® Chrome, tartrazine, and
Sudan red, which cause cancer, allergies, and respiratory problems, were found in the
adulterants. Fish, fruit, meat, and milk contained cancer and liver-damaging formalin and
carbide. Rye flour, urea, sulphuric acid, oleomargarine, and DDT® in food also pose long-

term health risks, including nervous system and cardiac disorders.®

50 jbid.
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According to Dr Ruskin of the National Institute of Cancer Research and Hospital,
adulterated food is now recognised as a leading cause of cancer in the country. He warns
that adulterated food can cause asthma, dermatological disorders, and neurological
impairments.®® The magnitude of this situation is further evidenced by a 2020 report which
revealed a notable increase in new cancer cases in Bangladesh between 2015 and 2017.%°
These numbers go beyond statistics. They symbolise countless lives irrecoverably altered by
a system that has failed in its fundamental duty to protect public health. Each statistic
embodies an individual, a family, and a community grappling with the repercussions of

ineffective food safety measures.

Recent medical trends reveal that Bangladeshi patients seeking liver and kidney disease
treatment at Bumrungrad Hospital have increased.®' These are conditions frequently
associated with the consumption of adulterated foods. In parallel, the World Fertility Survey
reports 4% infertility in Bangladesh, alongside declining fertility rates.®? Although endocrine-
disrupting chemicals in adulterated foods could potentially impact fertility, broader societal
factors, such as delayed childbearing and environmental pollutants, are also likely influential.
These developments could indirectly hinder Bangladesh's progress towards achieving
Sustainable Development Goal No. 3, which aims to ensure good health and well-being.®®
As these health trends unfold, they necessitate an urgent need for comprehensive actions to
address food safety concerns in the country.

t,5 which suggests a lack of

Despite the imposition of fines, deceptive practices persis
deterrence and points towards systemic inadequacies in enforcement mechanisms.®
Interestingly, perceptions amongst officials tasked with overseeing these regulatory
measures present a dichotomy. On one hand, one metropolitan magistrate has observed
noticeable improvements, particularly in areas of hygiene and product labelling.®® This

observation indicates that some regulatory standards are being successfully implemented, at
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least in part. On the other hand, scholars who attribute this persistence to entrenched
corruption and inefficiencies within the system offer a contrasting perspective. They suggest
superficial regulatory measures fail to tackle the underlying causes of the problem.®” This
perspective is not new. It supports a 2014 report by Transparency International Bangladesh
on food safety corruption and inefficiency.®® In retrospect, the report foreshadowed

Bangladesh's food safety regulatory framework's ongoing problems.

A candid view from inside the system provides a compelling perspective. When questioned

about the potential decrease in food adulteration, the staff member observed:

It has decreased only on the surface; activities continue underneath. As long as

corruption prevails in the country, it will not decrease.®

The insider’s take prompts important questions about the effectiveness of the current
regulatory framework and whether BFSA and related agencies are doing enough. It seems
that even though things might look better on the surface, food adulteration is still a big
problem. It goes on to say that fixing the underlying problems can require more than just
cosmetic adjustments or one-off treatments. A lot of effort has gone into enforcing rules and
handing out penalties, but these actions often just deal with the symptoms, not the root
causes. The fact that food adulteration keeps happening, even with all these laws and
enforcement efforts, makes one question whether the current regulatory approach is really
working. Although total eradication of food adulteration might not be realistic, lowering its

prevalence is both achievable and imperative.

Therefore, this situation points to the need for a more holistic and coordinated strategy. A
shift towards preventive strategies could be more effective in addressing the systemic issues
that perpetuate food adulteration, rather than relying solely on punitive measures, which are
inherently reactive. Looking at the current approach, there is a noticeable missing piece i.e.,
a focus on prevention and collaboration among stakeholders. Hence, this thesis takes a
fresh look at the problem and attempts to reframe the discourse by investigating socio-legal
factors underpinning food adulteration. It is essential to understand these foundational
issues is key to crafting more robust solutions to combat this problem. Without a

reorientation towards prevention, the existing trajectory risks jeopardising public health and
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Bangladesh's broader development goals, including its ambition to achieve developed nation
status by 2041.7°

Therefore, this thesis employs a systematic and holistic approach to tackling food
adulteration. The research will delve into the current governance framework, identify key

challenges, and prioritise prevention-focused reforms.

Accordingly, this thesis adopts a systematic and holistic approach to investigating the
governance of food adulteration in Bangladesh, with a view to identifying pathways for

strengthening prevention and collaboration.

1.2 Research Aims and Objectives

This research aims to examine the structural shortcomings of Bangladesh’s food safety
governance, assess the effectiveness of current enforcement, and explore the potential of

prevention-based and collaborative strategies.
In order to achieve this aim, the research pursues the following objectives:

i.  Examine the legal and institutional framework governing food safety in Bangladesh
following the introduction of the Food Safety Act 2013, in order to map the current
governance landscape.

i. Identify key barriers to effective implementation and enforcement of food safety laws,
with a focus on systemic and operational challenges.

ii.  Evaluate the effectiveness of the BFSA and other relevant institutions in mitigating
food adulteration since their establishment.

iv.  Assess the potential role of preventive strategies such as food traceability and
labelling in reducing food adulteration.

v.  Propose an improved governance model that could reinforce state leadership while

integrating meaningful multi-stakeholder collaboration.

The aforementioned objectives combine descriptive, analytical, and prescriptive elements,
thereby contributing to theory by enhancing understanding of governance gaps and to

practice by offering context-sensitive solutions.

70 M Gill, M Hasan and Feed the Future Policy LINK, ‘Bringing Everyone to the Table to Strengthen Food Safety
Policy in Bangladesh’ (Agrilinks, 10 June 2024) <https://agrilinks.org/post/bringing-everyone-table-strengthen-
food-safety-policy-bangladesh> accessed 19 June 2024.
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1.3 Research Questions

The central research question is: How might the GoB strengthen its food safety governance

framework to more effectively prevent food adulteration?

The overarching question reflects the persistence of food adulteration despite institutional
reforms and frames the investigation as both diagnostic and normative by identifying

weaknesses and suggesting improvements.
In order to address the main research question, this research examines four sub-questions:

i.  What are the key regulatory and institutional limitations of the current food safety
framework in Bangladesh?
i. Towhat extent has the BFSA been effective in leading national efforts to combat
food adulteration since its inception in 20157
ii.  How might preventive strategies such as food traceability and labelling help reduce
the incidence of food adulteration?
iv.  How can multi-stakeholder collaboration be meaningfully integrated into a state-led

model of food safety governance?

1.4 Literature Review

This literature review is extensive because of the pluralistic and interdisciplinary nature of
scholarship in this field. It explores the development of food law which is a relatively nascent
area in legal scholarship, particularly with respect to food fraud. Until after 2013, the subject
of food law remained largely unexplored in scholarly circles. The length of the review is
justified by its focus on the diverse scholarly sources that inform food safety regulation. In
addition, this review draws on experiences and debates from other jurisdictions to illustrate
how different regulatory approaches and best practices could inform both the theoretical

analysis and the design of context-sensitive reforms in Bangladesh.

It should be briefly mentioned that much of the literature on food safety originates from
private law, yet food safety also intersects considerably with public law due to its broader
social implications. Traditionally, English commercial law addressed aspects of food safety

through statutes such as the Sales of Goods Act, which dealt with quality issues, thereby
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implicitly encompassing safety concerns.”' Additionally, foundational tort law principles, as
exemplified by landmark cases such as Donoghue v Stevenson (1932), have played a
fundamental role.” Although these legal authorities did not explicitly focus on ‘food’ or use

the term ‘food law’, they would have been the regulatory authorities then.

1.4.1 Introduction to Food Law

The exploration of food law as an academic discipline began to crystalise in the United
Kingdom (UK) towards the latter part of the 1990s. Prior to this, the literature was sparse
and largely practitioner focused, concerned mainly with European Union (EU) rules on free
movement of goods, without much attention to domestic application or societal
implications.” Historically, food laws have existed since ancient times, but they gained
complexity in the 19" century,” and evolved further after the UK joined the European
Economic Community (EEC) in 1973.”° However, even then, food law remained a

fragmented and underdeveloped discipline.”

It was the emergence of bovine spongiform encephalopathy (BSE), commonly known as
'Mad cow disease’, that marked a watershed moment in stimulating deeper interest and
development in the field of food law.”” The health scare exposed gaps in existing laws and
their inability to protect public health effectively. The controversy over genetically modified
organisms (GMOs) soon followed, raising further concerns about regulatory inadequacies,
labelling, and consumer protection, and drawing scrutiny from international bodies such as

the World Trade Organisation.”®.
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These and similar other incidents increased public and academic scrutiny of food sector
legal governance, thereby elevating food law as a distinct field of study. Today, food law
addresses a broad array of societal concerns, including public health, environmental
conservation, animal welfare, consumer information, employment in the food industry, and
economic considerations.”® Whilst initial attention to food law was drawn by issues such as
'mad cows' and 'Frankenstein foods', the field's ongoing relevance and expansion as a
scholarly discipline are maintained by its capacity to address matters of both professional
and profound personal importance.®° Indeed, the versatile nature of food law also
characterises its role in research and teaching, where it is recognised as a functional (or

multi-doctrinal) field.®'

Unlike fields in legal scholarship that are defined based on legal dogma such as
constitutional law, private/civil law, administrative law, and penal law, food law, much like
environmental and labour law, is defined based on societal phenomena.?? As Meulen
asserts:

Food law is both a way of looking as well as what the researcher is looking at.®

Therefore, depending on whether the scope is defined by researchers or the government,
food law serves as both a lens through which to see other research topics and an object of
study in its own right. Researchers define the parameters of food law by directing their
investigations inside its functional sector. Conversely, ‘food law’ as conceived by
policymakers takes physical form when laws are passed by the legislature. The conceptual
view of food law as a societal and regulatory phenomenon lays the groundwork for
investigating how the scope of food safety itself has evolved to handle increasingly complex

and multidimensional risks in practice.

1.4.2 The Expanding Scope of Food Safety
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The scope of food safety has expanded to address both immediate and long-term health
risks. The Foundation Food Safety System Certification (FSSC) 22000 scheme provides a
detailed framework for understanding these aspects of food safety. It describes food and
feed safety as the application of various controls, including policies, procedures, and
monitoring systems, to ensure that food does not cause harm when consumed.?* Hazards
that can affect food safety include biological agents like bacteria and viruses, physical
contaminants such as metal shards or plastic pieces, and chemical pollutants including

pesticides and additives.®®

Furthermore, in 2012, the Global Food Safety Initiative (GFSI) conducted a review that
emphasised the breadth of issues encompassed by food safety.®® One outcome of this
review was the formal acknowledgment of food fraud as a significant concern within the
domain of food safety, which had previously not been as central to the discussion.?” As a
result, the GFSI broadened its scope, acknowledging that food fraud can be a fundamental
cause of food safety incidents.® Similarly, the WHO affirms that food fraud can result in a

food safety issue if unsafe ingredients or substitutions are added to the food.®°

Indeed, the concern for food safety captures the attention of politicians and scholars around
the world, reflecting its widespread importance.*® As noted in the literature, despite
advancements in legal frameworks, detection technology, and governance institutions, food
safety incidents continue to occur worldwide,®! with effects that disproportionately impact
developing countries.?” For instance, studies of China’s experience indicate that despite
measures such as the urgent enactment of the PRC Food Safety Law,* restructuring of food

safety governance, and introduction of advanced testing technologies, following the 2008

84 Darin Detwiler, ‘Food Fraud and Food Defense: Food Adulteration Law and the Sustainable Development
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melamine-tainted milk scandal, may have not fully addressed the persistent issues in the
food industry.® Adulterated food incidents such as waste oil, poisoned rice, amongst others,

still continue.®®

Prominent food law scholars, Roberts and Lin, pointed out that, similar to all regulatory
systems, China's approach should extend beyond the mere implementation of well-defined
regulations. Instead, they recommend a more comprehensive strategy that incorporates
appropriate norms, approaches, and practices into the food safety governance framework.*
Indeed, it is an intelligible take, especially considering how big a player China is in the global
food scene. Basically, they suggested that China may need to think outside the box to

improve food safety.

Building on the discussion of food safety, the concept of 'shared responsibility' promoted by
the WHO emerges as a key principle in the scholarly dialogue.®” The principle emphasises
that all stakeholders, including government entities, industry representatives, scientific and
academic institutions, and consumers, are equally responsible for ensuring food safety.
Therefore, a collaborative effort is required. However, implementing this principle poses
considerable challenges, especially in developing countries. Interestingly, there is little
discussion about the exact apportionment of responsibility between these stakeholders. A
hypothetical breakdown might allocate 60% to government, 30% to industry, and 10% to
consumers. Although it is a rough estimation, but it helps to give an idea of how the weight

ought to be distributed.

The literature suggests that shared responsibility models often struggle in fragmented legal

systems with inadequate accountability.’® In Bangladesh, scholars have highlighted the
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limited capacity of governance as a barrier to adopting such a model. In such contexts, the
barriers to realising the full potential of shared responsibility become more pronounced. All
of this really drives home the point that solutions cannot be copy-pasted from one place to
another. What works in one country might fall flat in another. Hence, GoB needs its own
tailored approaches to food safety governance. Something that considers their specific

challenges and realities.

1.4.3 Collaborative Nature of Food Safety Governance

Collaborative governance strategies could help overcome these challenges. The literature
on food safety governance has been the focus of scholarly attention, with research
suggesting a strong collaborative trend. Shen et al.'s in-depth bibliometric analysis shows
how food safety governance has become interdisciplinary by integrating environmental
science, food science, economics, and agriculture to address food safety issues.”® The
evolution of food safety governance research has progressed through three distinct phases,
which is indicative of this interdisciplinary approach. Initially, there was a focus on the
independent development of standards within public and private sectors. This evolved into a
phase where these standards were collaboratively implemented which highlights the

importance of cooperation between different stakeholders.

The enactment of the FSA (2013) could be seen as a part of this trend towards more
collaborative food safety governance. The FSA (2013) seemingly appears to encourage
collaboration between public and private entities, albeit to varying degrees.'® The observed
trend also reveals a divergence in focus between lower- and middle-income countries and
higher income nations. Although the former prioritises food supply and system design,
possibly at the expense of food safety, the latter are increasingly focusing on food safety and

nutrition. '
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Over the past two decades, numerous academic journals have published papers on food
safety governance, including management dilemmas,'® management and regulatory

% and consumer behaviour.'™ Notably, scholarly discourse on food safety

models,
governance has evolved to recognise the versatile nature of this field by leaving behind
traditional views that predominantly positioned the government as the central regulatory
authority. Scholars challenge the notion of a singular, authoritative entity governing food
safety, pointing out the fragmented nature of regulatory efforts across different sectors.'
Based on this perspective, several scholars recommend a multi-stakeholder approach as
inclusivity could mitigate the politicisation of food safety issues whilst amplifying the
influence of various stakeholders.'® In the last two decades, Scotland, the UK, Wales,
Australia, Brazil, Finland, and Ireland have developed national food policies with intra-
governmental and multi-stakeholder co-governance mechanisms to help with

implementation, stakeholder engagement, and monitoring.'”’

To this end, the literature outlines five distinct models of third-party supervision in this area:

media exposure, certification, consumer association supervision, NGO-led social
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movements, and industry oversight.'® The impact of media in this context is particularly
noteworthy, as findings by Zhu et al. and Holtkamp et al. show that media analysis can
enhance the understanding of food safety issues, especially in the absence of official
data.’® Yet, McCluskey and others caution against the media's potential to exaggerate

public concerns about food safety risks disproportionately.'°

The discourse also emphasises citizen involvement in food safety co-governance.'" Sinclair
et al. argue for the benefits of informed citizen participation in food safety governance and
policy implementation in developing regions such as south East Asia and sub Saharan
African countries.'? This has been a common practice in developed countries where food
regulatory agencies frequently use public consultation and negotiated rule-making with

industry and NGOs to bolster expertise and participation.'"

However, social co-governance presents challenges. Rothstein showed that consumer
representation did little to enhance the scientific and policy discussions because risk
assessments were difficult to follow and much had to be ‘taken on trust’.'* Yasuda cited
large-scale production systems, bureaucratic complexities, and geographical expanses, as
substantial hurdles to effective governance, particularly in China."'® Additionally, the
literature acknowledges the rarity of purely public or private regulatory regimes.'®
Consequently, there is a spectrum in regulatory practices, with certain countries adopting
more public-oriented models focusing on governmental control, whereas others favour
private-driven frameworks that emphasise industry self-regulation and consumer

involvement in food safety governance.
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As Black articulates, these observations exemplify the fragmented and hybrid nature of
regulation,"” Black's ‘decentred’ regulatory analysis moves away from the notion of
governments as the sole regulatory authorities.'® Instead, there are all sorts of different
players involved in making regulation work. Verbruggen asserts that regulation does not
have a singular, ultimate authority, acknowledging the complex and multi-dimensional
interactions amongst regulatory actors."'® Smith appreciates Black’s mapping of regulation,
especially her examination of decentralised regulatory techniques which he acknowledges
enables a deeper understanding of what regulation is or could be.'® However, he
emphasises the need for continued debate and exploration in regulatory studies. He views

Black's work as noteworthy but not definitive.''

Nevertheless, contemporary scholarly discussion of non-governmental stakeholders notes a
discrepancy between inclusive governance ideals and the reality. Although ideals promote a
top-down approach and stakeholder involvement, actual documented practices show three
trends that undermine these ideals. First, that local supervision bodies denied responsibility,
avoided blame, and suppressed evidence in the infant formula scandal.'®® Second, the
situation involving Abbott laboratories shows how non-governmental stakeholders were
unable to hold a company accountable, inhibiting social accountability from developing.'®
Third, to activate vertical accountability and impose true remedies, the central state remains
the key regulator.’® This also explains why modern food law assigns monitoring and
enforcement to national and local authorities, because they are deemed best equipped to

tackle local issues.'®®

In recognition of the disparities between inclusive governance ideas and the practical
enforcement realities in Bangladesh, the stance this thesis takes is a government-led
collaborative model which promotes meaningful stakeholder involvement. This model keeps

the government in charge, whilst ensuring other voices are heard. It could stop local bodies
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from passing the buck, empower non-government groups, and let the central government do

what it does best. It may not be a perfect solution, but it could be a start.

1.4.4 Food Fraud and Adulteration in Scholarly Discourse

Although the literature covers a broad range of issues related to food safety governance, this
review will now narrow its focus to food fraud and adulteration, in line with the earlier ring-
fencing of this thesis. Whereas section 1.1.2 outlined their conceptual relationship to frame
the scope of this thesis, the focus here is on how these issues have been approached in
research and practice by drawing out key findings, debates, and gaps that underpin the
present work. Academic and policy interest in food fraud has grown significantly since high-
profile international incidents, such as the 2013 European horsemeat scandal and other
major adulteration cases. These events featured food fraud as a serious worldwide
governance issue, thereby prompting greater attention from supranational bodies and

national regulators.'?®

Academic interest in food fraud, previously limited, increased notably after the 2013
European horsemeat scandal.'?” Related publications have increased since-2013.'%8 Pre-
2013, publications on this topic were sparse. The importance of food fraud as a significant
worldwide issue was further propelled by high-profile incidents within the EU, such as the
2013 horsemeat adulteration, the 2017 fipronil in eggs scandal, and the 2019 issue of using
sick cows for meat. These events have accentuated the necessity for action. Consequently,
food fraud has become a focus for both supranational entities such as the EU and national

policymakers and food regulators across many countries.'®

Prior to the recent surge in interest, Moore et al. in 2012 had already contributed to this field
by organising data from scholarly journals and general media into a database to identify
trends in food ingredient fraud from 1980 to 2010."° Their findings revealed that fraud was

most prevalent in 25 key ingredients, with olive oil, milk, honey, saffron, orange juice, coffee,
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and apple juice being the most frequently misrepresented. These comprised over 50% of the

scholarly records in the database.

Food fraud is also attracting academics from natural and social sciences. These disciplines,
often operating independently, approach the topic from various conceptual, theoretical, and
occasionally commercial perspectives. This has led to a range of specialised discourses
within each field. For example, criminologists, sociologists, and socio-legal scholars primarily
investigate the creation of food fraud regulations, the reasons behind rule violations, and the
responses to these violations from both public and private sectors. On the other hand,
biological scientists and biotechnologists concentrate on the authenticity of food, particularly
identifying genetic discrepancies that may indicate fraud. Business and management
researchers focus on the integrity and security of food supply chains to enhance their
resilience against fraud. Although these fields share a common goal of reducing or
preventing food fraud, they differ in their narratives and frameworks regarding the nature,

management, and control (both public and private) of food fraud.

However, the narratives and perspectives on the nature, structure, and both public and
private management of food fraud are portrayed differently. Consequently, this has led to a
variety of interpretations and understandings within both scientific and policy circles. Yet, it is
not always evident which perspectives most accurately reflect the realities of food fraud.™’
These differences have created rifts that challenge the understanding of food fraud and how
it is approached, with some scholars suggesting that certain assertions may be more

politically motivated than based on solid evidence or intrinsic reasoning.

Furthermore, Lord et al. discuss the relatively minimal focus on food fraud within academic
circles compared to other types of fraud and volume crimes such as anti-social behaviours,
property crime or interpersonal violence, or even serious and organised crimes."*? They
attribute the limited research on food fraud to three key factors: fragmented regulations that
make ownership and enforcement unclear, limited research funding that limits
comprehensive analysis, and methodological challenges in accessing and studying food

fraud networks, which span from legitimate businesses to organised crime.'®
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A notable ‘fault line’ in food fraud research, is the heavy reliance on known cases that have
come to the attention of enforcement agencies."* This approach creates a substantial blind
spot in understanding the full scope of the problem. It is like studying crime by only looking
at solved cases because much of what is happening is hidden. This method potentially
overlooks important patterns or trends in food fraud activities that remain undetected.
Indeed, by focusing solely on discovered cases, researchers might miss important insights
into the true nature and extent of food fraud which in turn diminishes the efficacy of
prevention and control measures. There is also a notable scarcity of rigorous empirical
research in this area on the nature, victims and impacts of food fraud."® Much of the studies
rely on anecdotal evidence or enforcement data, which may not provide a complete picture

and affect theory and policy development.

Other food lawyers similarly affirm that existing incidents of data likely represents only the
‘tip of the iceberg’.'®® This is especially the case in the developing countries, where food
supply chains are long and complex, and suffer from a lack of transparency and
traceability.”” Accurate data on food fraud in this region is scarce, leading to a proliferation
of food fraud incidents."*® Despite Brazil's status as one of the world’s largest food
producers, there appears to be a ‘lack of published reviews about food fraud and
adulterations in Brazil, especially concerning adulterations in different categories of food

products’, which prompted discussions about the need for a fraud database.'®

Therefore, to enhance the understanding of food fraud, new and diverse data sources are
needed. The relative novelty of scientific interest in this area means that comprehensive
qualitative and quantitative studies similar to those conducted in other areas of crime are still
emerging. There are, nonetheless, examples of innovative research combining social and
natural sciences, offering insights into the multidimensional nature of food fraud. These
studies utilise various methodologies to explore different aspects of food fraud, from supply

chain vulnerabilities to consumer attitudes and behaviours.'' These examples also
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demonstrate the potential of collaborative and interdisciplinary research in shedding light on

the intricacies of food fraud.

The existing literature on food fraud encompasses three main areas. The first area includes
studies that seek to understand, measure, and define food fraud and examining it from
various angles."? The second area involves research into the response and prevention of
food fraud which focuses on regulatory, legal, and industry measures, including the benefits
of enhanced traceability and reducing opportunities for fraud. The third area is a growing
body of scientific research dedicated to developing analytical detection methods to verify

food authenticity and detect fraudulent practices.'*

This thesis is situated within the second area as it focuses on the responses to and
prevention of food fraud. Notwithstanding the extensive literature in this area, a noticeable
gap exists in understanding how food safety authorities, particularly in developing countries,
may effectively strategise against food adulteration. This thesis seeks to bridge this gap by
offering insights into combatting food fraud, tailored specifically to the challenges and needs

of Bangladesh.

In bridging this gap, this thesis turns to the latest developments in international norms and
guidelines, which are instrumental in informing policy and regulatory enhancements in
Bangladesh. The WHO and the Food and Agricultural Organisation (FAO), both being

specialised agencies of the United Nations (UN), play fundamental roles in this sphere. The
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WHO primarily addresses public health concerns, including food safety and security.'*® FAO,
as the first and largest of seventeen specialised UN agencies, focuses on eradicating world
hunger, improving nutritional standards, and boosting agricultural productivity."® Notably, in
recent years, FAO has been actively involved in combating food fraud, as part of its broader
agenda on food safety and security. FAO has also done considerable work and has
engaged with both developed and developing countries, including Bangladesh, to enhance
the overall food safety."’ Further, the collaboration between the FAO and WHO has resulted
in the creation of normative guides such as the Codex Alimentarius, which sets international

food standards.'®

Notable food lawyers such as Meulen and Roberts have discussed the influence of these
organisations on international food safety.'* In order to identify the most effective strategies,
this thesis consulted the FAQ's recent publication on combating food fraud, authored by
prominent food lawyers, as a primary reference.’* Although there may be no one-size-fits-all
plan to prevent food fraud once and for all, this thesis does not uncritically employ the FAQ's
recommendations as the definitive solution for Bangladesh.™" Instead, it contextualises how
the recommendations sit within the literature and evaluates these strategies, thereby

assessing their adaptability and applicability to Bangladesh’s socio-legal context.

1.4.5 Bangladeshi Consumer and Food Law Scholarship
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As previously mentioned, Bangladeshi public health discussions are increasingly focused on
food adulteration. Thus, understanding the issue’s complexity is vital for developing effective
regulatory responses.’? Yet, scholarly discussion on this topic has been relatively sparse.
Although researchers have contributed to understanding the regulatory challenges, notable
gaps persist in the literature. Notably, Ali's 2013 doctoral thesis advocated for the
establishment of the BFSA, a recommendation that materialised but a thorough assessment

of its performance still remains absent.'

The effectiveness of the BFSA's regulatory practices, particularly its interactions with other
bodies in combating adulteration, presents an important area for investigation. The complex
institutional relationships and coordination challenges between the BFSA and other key
agencies, including the BSTI, the Directorate of National Consumer Rights Protection

(DNCRP) have yet to be thoroughly examined in academic literature.

Nearly a decade after the BFSA's inception, this thesis aims to address these knowledge
gaps by scrutinising the authority's efficacy in combating food adulteration, as mandated by
section 13 of FSA (2013)."** This thesis is therefore a logical extension of Ali’s thesis. Whilst
taking inspiration from Ali's foundational work, this thesis also takes a different
methodological approach in scrutinising the effectiveness of the BFSA. This approach will be

detailed further in the subsequent section.

In the broader context of food safety and regulatory frameworks, particularly in developing
countries, the scholarly conversation has shifted to their complexity and adaptability. Ali also
advocated for the integration of network partnerships into Bangladesh's food safety
regulatory regime."*® Network governance is defined as a strategic move away from direct
state control towards a more interconnected approach involving various state and non-state
actors."®® This approach is seen as a way to utilise the varied capabilities and resources of
multiple stakeholders in managing complex regulatory difficulties. Basma supports network
partnerships to combat food adulteration, believing that stakeholders collaborations could

lead to more efficient and adaptive regulatory outcomes.' However, their work does not
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dwell into the specifics of such collaborative efforts and how it can be affected on the ground

to bring about meaningful change in minimising food adulteration.

Food adulteration is criminalised in many jurisdictions, including Bangladesh. Section 272 of
the Bangladesh Penal Code criminalises adulterating food or drink intended for sale.’® Such
offences are treated as offences against the state.” The criminalisation of food adulteration
implies that the state has a vested interest in prosecuting and preventing such offenses.'®
This situates the issue from the private sphere, where disputes could be settled between
parties, into the public sphere, demanding governmental action. Consequently, it becomes a
matter of public law, which by its very definition requires state enforcement and governance
strategies.'®' On the other hand, tort law, whilst providing a post-incident remedy, cannot
substitute for the proactive oversight demanded by public law. The law must not simply react

to violations but it should also proactively mitigate the conditions that enable them.

Indeed, the responsibility of prevention ought to be placed predominantly on public
enforcement to protect public health on a larger scale.'® As Vessio aptly observes,
regulatory authorities worldwide confront the challenge of protecting consumers and
ensuring ‘systemic stability’ whilst preserving innovation and competition.’®® She asserts
that:

Regulation is notorious for bringing up the rear, rather than the van-guard.'®*

In light of rapidly evolving systems, she argues for a ‘forward-looking mind-set’ and the need
to anticipate and address new and complex risks effectively.'®® In order to achieve this,
Vessio emphasises the importance of establishing ‘clearly defined criteria’ to determine the
scope of activities requiring regulatory oversight. Although her analysis primarily pertains to

financial regulation, the underlying principles of adaptive and anticipatory governance are
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also relevant to areas such as food safety, wherein a proactive strategy could alleviate

systemic vulnerabilities before they escalate.

However, this also prompts pertinent questions about the allocation of responsibilities within
governance structures. Although proactive initiatives are essential, how should these be
divided between public authorities and private actors? The interaction between public and
private responsibilities in governance presents both opportunities and challenges, as

elaborated below.

Critics argue that governance without government amounts to the privatisation of state
functions and to the overtaking of governance tasks by illegitimate actors such as
companies.'®® Winters asserts that ‘government regulation needs private governance and
vice versa’ and ‘neither is better, and neither can stand on its own’."®” The debate shows the
importance of synchronising governance frameworks with preventive measures that address
systemic vulnerabilities. Within food safety governance, such alignment is necessary to

mitigate risks effectively and fortify public health protections.

Lytton further reinforces the centrality of the government's role and asserts that government
is ‘uniquely equipped’ to investigate outbreaks, whereas the industry should focus resources
on improving the private food safety auditing system.’®® The perspectives seeks to show the
potential for a collaborative ecosystem where the strengths of one can could compensate for
the limitations of the other. However, such collaboration requires clarity in roles,
responsibilities, and accountability mechanisms. In the absence of these, coordination risks
devolving into inefficiency or even chaos. Although the literature acknowledges the state’s
role, there is a gap in understanding how effectively the BFSA, alongside other regulatory
bodies, interact with private actors to enforces these laws effectively. The literature has not
sufficiently investigated the practical challenges of inter-agency cooperation in enforcing
food safety standards, nor has it explored the implications of these challenges for preventing

adulteration in Bangladesh.
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Broader academic discourse on food fraud also increasingly call for proactive governance to
‘prevent and manage’ food fraud incidents, to ‘outwit the fraudsters’."®® This corresponds
with a Bangladeshi Supreme Court advocate, Ahmed's recent call for preventive actions to
avert food safety violations."® Previous studies by Ali and Solaiman in 2014 and 2015 have
also focused on remedial aspects of food safety.'" Although Solaiman in 2021 supported
the adoption of stronger punitive measures, his work suggests that such measures might not
be entirely effective without a well-rounded preventive framework."”? They collectively affirm
the state’s leading role in driving the required preventive changes.'”® Indeed, there is a
growing consensus that robust public governance that is complemented by proactive private

sector engagement, is important for systemic stability in food safety.

Ali and Solaiman also examnine the effectiveness of the CRPA (2009) in protecting
Bangladeshi consumers against unsafe food."”* Their research builds upon the foundational
food safety issues identified by Rahman in 1994.'” They emphasise the importance of
consumer education as a prevention strategy and identify socio-legal obstacles that impede
the effective implementation of this legislation.'”® Their analysis, however, was conducted
before the establishment of the BFSA, which potentially limits its relevance in the context of
the changes brought about by the FSA (2013).

In terms of prevention strategies for food adulteration, the literature remains noticeably
limited. A singular study in 2017 by Ali and Shahnewaj stands out, focusing on the issue of
'flawed' food labelling in the context of food waste. Though not directly addressing food
adulteration, their research employs both qualitative and quantitative methods to examine
the legal and regulatory challenges surrounding food labelling."”” International food lawyers

also consider labelling a key tool for fighting food adulteration as part of a broader
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strategy.'”® It could serve as a conduit for information which enables consumers to make
informed decisions and potentially deterring malpractices amongst manufacturers. The
research provides first-hand perspectives on the challenges faced by national enforcement

authorities.

Ali and Shahnewaj support a comprehensive approach that combines consumer protection
laws with food safety communication and education in accordance with international food
lawyers. They stress the importance of educating a wide range of stakeholders about the
nuances of date labelling, including suppliers, lawmakers, food safety experts, consumer
behaviour specialists, relevant government authorities, consumer advocates, and particularly
retailers.””® Notably, however, the current literature underexamined the effectiveness of
labelling practices as a preventive measure against food adulteration, particularly in how
these practices are implemented and monitored within a fragmented regulatory environment.
However, the current research recognises the deeply interconnected nature of food
adulteration and labelling issues as these problems often amplify each other, with

misleading labels frequently concealing adulterated products.

The research oversight is especially apparent in the limited exploration of how labelling laws
interact with other preventive measures, such as traceability mechanism and front-end
consumer empowerment strategies, which are important for the holistic effectiveness of food
safety regulations. Therefore, expanding the literature on food labelling and traceability is
necessary to evaluate their practical effectiveness within the broader regulatory framework,
particularly by addressing enforcement challenges and socio-legal factors that influence both

consumer behaviour and industry compliance.

Ali and Solaiman’s 2020 study combined empirical and doctrinal methods in effectively
pointing out key factors contributing to the unsafe use of Medically Important Antimicrobials
(MIA)."® These include profit motives, regulatory laxity, and a lack of awareness all of which
are fundamental issues in understanding the challenges of food safety governance in
Bangladesh.'®' Considering the lack of empirical studies in relation to food adulteration in

Bangladesh, their study is insightful.

178 Jack (n 143) 150, 167; Emma Tonkin, ‘The Process of Making Trust Related Judgements through Interaction
with Food Labelling’ (2016) 63 Food Policy 1, 10; Roberts, Viinikainen and Bullon (n 14) s 3.1.2.

179 Ali and Shahnewaj (n 177) 38.

180 Ali and Solaiman (n 171).
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These studies collectively feed into the broader scholarly discourse of consumer
responsibility. Given the existing informational asymmetries and the credence attributes of
food products, as outlined by George Akerlof in 1970, consumers are often at a
disadvantage in assessing food quality.'® This asymmetry is particularly exacerbated by the
nature of food products, whose qualities or safety might not be apparent even after
consumption.'®® As a result, such a scenario creates opportunities for fraud, exacerbating
the problem of food adulteration.'® This dilemma is supported by empirical studies in

sectors such as agriculture and pharmaceuticals in developing countries.'®

Governments have a fundamental obligation to safeguard public health, a responsibility
often enshrined in constitutional and human rights laws. Given this mandate, it is
unreasonable to expect that consumers can navigate food safety independently, particularly
when the information needed for making such judgements is not readily available or
decipherable.'® Markets often fail to supply adequate information for consumers to make
choices that reflect their individual preferences due to information asymmetries.'® Thus, this
challenge is especially compounded in a developing country such as Bangladesh, where the
infrastructure for disseminating such information is often lacking. Therefore, it is both a legal
and economic imperative for the government to have a role in enabling consumers through

consumer centred interventions to regulate adulteration.

Taken together, these studies support the notion that the governance of food adulteration in
Bangladesh cannot be reduced to isolated interventions or piecemeal reforms. Legal,
institutional, and socio-economic dimensions must be a part of a holistic strategy. Although
prior research has laid important groundwork in understanding food safety regulation in
Bangladesh, there is a notable need for a more updated and comprehensive examination of
the post-2015 regulatory environment. Specifically, this includes a deeper analysis of the
BFSA's interactions with other regulatory bodies and the practical effectiveness of

prevention measures (labelling and traceability) as part of a comprehensive food safety

182 George Akerlof, ‘The Market for 'Lemons’: Quality Uncertainty and the Market Mechanism’ (1970) 84(3) The
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183 Meerza, Giannakas and Yiannaka (n 176) 760.
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strategy. Hence, this thesis aims to fill these gaps by providing a more holistic approach to

food safety governance in Bangladesh.

Overall, this thesis differs from previous works that have focused exclusively on the criticism
of enforcement failures. This thesis offers a fresh perspective by reframing food adulteration
as a multi-dimensional governance problem which necessitates integrated solutions
spanning law, technology, and consumer empowerment. The aim is to tap into international
best practices in adulteration prevention by using them as inspiration for crafting a blueprint
attuned to Bangladesh’s specific challenges. Instead of engaging in a direct comparison of
systems, this thesis distils strategies that hold promise for local adaption and meaningful
impact. In doing so, this thesis endeavours to function as a policy document that outlines

concrete steps to effectively combat food adulteration in Bangladesh.

1.5 Methodology & Sources

This thesis is based on desk-based research. It utilises a combination of primary and
secondary sources to conduct a comprehensive analysis of food safety regulations and
practices in Bangladesh. Although the challenges in data acquisition and reliability
highlighted in the preceding literature review remain pertinent, this thesis has made efforts to
incorporate empirical data where available, to improve the robustness of the analysis to the

extent possible.

The primary sources including the Bangladeshi Constitution, national legislation, judicial
decisions, government policies, acts and regulations that pertain to food safety. In addition to
domestic sources, this thesis draws on international guidelines and standards, particularly
those from the FAO, the Codex Alimentarius, and the EU’s food safety regulations, and
relevant WHO frameworks. These international sources provide comparative insights and

best practices that can be adapted to the Bangladeshi context.

Secondary sources include peer-reviewed journal articles, books, working papers, theses,
Additionally, newspapers are used extensively in this thesis, as investigative journalism has
played a key role in uncovering food adulteration cases in Bangladesh. The reliance on
newspaper articles and reports allows this thesis to incorporate real-time insights and
uncover issues that may not be covered extensively in academic literature. In order to offset
the limitation of publication bias and to ensure a more comprehensive dataset, this thesis

also relies on grey literature, including evaluation reports from relevant organisations,
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government agencies, international bodies such as UNCTAD, World Bank, FAO, WHO, as

well as legal analyses from think tanks and NGOs.

This research does not include interviews with key stakeholders or original empirical data
collection. Although interviews with government officials, food industry representatives, and
consumers could have provided valuable on-the-ground insights into the practical challenges

of implementing food safety regulations, they were not conducted for this thesis.

1.5.1 Rationale for Research Approach

This thesis next explains the rationale for its methodological selections. This thesis adopts a
combination of doctrinal and socio-legal research methodologies to address the overarching
research question. This is also the novelty of this thesis that it uses cross-disciplinary
methods encompassing law and regulation, public administration and governance studies,
criminology, food science and technology, economics, social sciences, public health and
policy, including agriculture - all of which are invaluable in contemporary legal research. This
section critically examines why a predominantly socio-legal approach is favoured, whilst also

acknowledging the foundational role of doctrinal research.

The 'black-letter' approach to doctrinal research examines statutes, regulations, and case
law to understand and interpret legal principles and doctrines.'® The nature of the research
question which is centred on the potential avenues for the government to reinforce the public
food safety governance framework, necessitates an initial scrutiny of the existing legal
framework. Amendments to the law are predicated on the conception of existing legal
statutes and regulatory norms. Hence, the doctrinal approach serves as the foundational
structure for this thesis by providing both the framework and the substantive base for

scholarly enquiry.

Hutchinson and Duncan enrich this discourse by adding that doctrinal research advances
beyond rule identification, It also involves a critical evaluation of laws for coherence,
consistency, and practical applicability.'® This depth of analysis is particularly relevant for

addressing the overarching research question which requires an understanding of laws that

188 D Watkins and M Burton, Research Methods in Law (2nd edn, Routledge 2018) 13.
189 Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What We Do: Doctrinal Legal Research’ (2012)
17 Deakin Law Review 83, 84—-85.
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goes beyond a superficial review of legal texts. However, the doctrinal approach is not
without its limitations because laws do not exist in a vacuum, and as Cotterrell explained,
law is generally understood as significant in experience only if applied and related to specific
contexts.'® He further posted that as a value-oriented and context-focused enterprise, legal
studies should draw on the social sciences to make its enquiries relevant in a changing

socio-legal world.""

Hence, given the potential implications of this thesis shaping law and informing policy,
doctrinal research could be complimented by a socio-legal perspective. The socio-legal
approach examines law as a social phenomenon, situating legal doctrines within broader
societal contexts.'? Socio-legal studies has been described as a ‘magpie discipline’ that has
picked up ideas from many other disciplines in the service of its own goals.' Influential
interdisciplinary relationships in socio-legal studies include those labelled as ‘law and...’,
such as sociology, anthropology, development, economics, social psychology and
international development, criminology, political science, psychology, anthropology, history,

science and technology etc.®*

Scholars such as Cotterrell,'® Pound,'® and Tamanaha'’ have argued consistently that
legal doctrines are not isolated constructs but are deeply entwined with social structures.
They emphasise that law derives its efficacy and meaning from its sociocultural
environment, thereby extending the enquiry from 'law in books' to 'law in action'. This
illuminating perspective highlight the imperative for a socio-legal methodology by observing

the interaction between law, society, and human behaviour.'%®

This thesis aims to enhance the food governance framework by advocating for collaborative

strategies within the food industry and empowering consumers, areas that are closely tied to

190 Roger Cotterrell, ‘Why Must Legal Ideas Be Interpreted Sociologically?’ (1998) 25 Journal of Law and Society
171, 187.

191 Roger Cotterrell, ‘A Socio-Legal Quest: From Jurisprudence to Sociology of Law and Back Again’ (2023) 50(1)
Journal of Law and Society 3.

192 jbid.

193 Naomi Creutzfeldt, Marc Mason and Kirsten McConnachie, Routledge Handbook of Socio-Legal Theory and
Methods (1st edn, Routledge 2019) 6.

194 ibid 6, 232; See also, Roberts, ‘Introduction’ (n 230) 12.

195 M Reimann and R Zimmermann, The Oxford Handbook of Comparative Law (Oxford University Press 2006)
710.

196 Halperin referring to Roscoe Pound’s famous article. Jean-Louis Halperin, ‘Law in Books and Law in Action:
The Problem of Legal Change’ (2011) 64 Maine Law Review 45; Roscoe Pound, ‘Law in Books and Law in
Action’ (1910) 44 American Law Review 12.
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societal factors and human behaviour. Given that the central research question focuses on
how the government can take a leading role in strengthening food safety governance, it is
imperative to implement a multi-disciplinary approach. This means going beyond just a
legalistic view and incorporating the social, cultural, and personal dimensions or biases that

influence food safety.

Incorporating the viewpoint of Hutt, who asserts that ‘food law and policy encompasses
social, cultural, and personal beliefs and biases that cannot be ignored’, including religious
practices, is pivotal in advocating for a multidisciplinary approach to food safety
governance.'® This perspective recognises food's deep connections with various aspects of
human life, thereby suggesting that a legalistic approach alone may not capture the full
societal impact of food. Consequently, a purely doctrinal lens may offer an incomplete
perspective by inadequately addressing the complexities of these issues that are inherently

societal in nature.?®°

International food lawyers and scholars further reaffirm the importance of interdisciplinary
aspects of food law and policy around the world, to include fields of law, science, medicine,
public health and public policy.?’" These perspectives emphasise the necessity of a
multidisciplinary perspective to fully comprehend the legal, social, economic, and scientific
dimensions of food safety governance. Hence, although law remains the anchor,
incorporating knowledge from other disciplines could lead to a more robust solution that

actually works in the real world, not just on paper.?%?

Additionally, the epistemology of socio-legal studies prioritises understanding how
knowledge about law is constructed, interpreted, and internalised within society.”® Legal
knowledge, particularly the kind produced through the detailed interpretation of legal texts,
an activity known as ‘exegesis’, is specialised in nature.?** However, this specialised or
esoteric quality should not obscure its inherently social character.?’® The forms of knowledge

and the 'truths' that the law produces are mediated by social communication processes,

199 Peter Hutt, ‘Food Law & Policy: An Essay’ (2005) 1(1) Journal of Food Law and Policy 1, 2.

200 ‘A question which cannot be legitimately answered by reference to a statute or judgment lies outside the
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201 Gabriela Steier and Kiran K Patel (eds), International Food Law and Policy (Springer International Publishing
2016) xi, pt A.
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falling within the ambit of social theory.?® As articulated by Cotterrell, the law lacks an
intrinsic 'truth’ of its own and sociology is not only capable of grasping the essence of legal
doctrine but it also provides a form of insight that is 'not only useful but necessary for legal
studies'.?’” This socio-legal epistemological framework challenges traditional positivist views

that treat legal texts as static and objective sources of knowledge.?®

The relevance of socio-legal epistemology to this thesis is manifold. It offers a theoretical
lens to scrutinise the changing and context-dependent nature of law,?* thereby making it
particularly suited for examining food safety governance in Bangladesh. In this specific
context, food safety governance is not solely the domain of state actors but includes non-
state entities such as NGOs, community organisations, and consumers themselves. Socio-
legal epistemology facilitates an examination of barriers to food safety in their social context,
which may vary from culturally ingrained practices to economic factors that make adulterated
food financially attractive. Moreover, empowering consumers is not simply an educational
endeavour about legal rights. It also entails understanding the societal barriers that impede
the exercise of these rights. Indeed, recognising the socio-cultural factors that shape legal
frameworks enables a more sophisticated approach to devising mechanisms for combating

food adulteration.

However, like any methodology, the socio-legal approach is not exempt from critique. Firstly,
the ‘question of identity’ in socio-legal studies warrants attention. As the field has proliferated
to assert its distinctiveness, it has simultaneously grappled with defining the precise nature
of that distinctiveness.?'® This dual character presents both an asset and a liability. Although
the interdisciplinary nature of socio-legal studies offers perspectives that enrich our
understanding of legal phenomena, it also raises substantive questions about the core
competencies and methodologies that precisely define the field.?" This issue is pertinent to
this thesis as it employs a socio-legal lens to investigate food adulteration in Bangladesh. A
recognition of the field's inherent complexity and the methodological implications thereof is

imperative for lending rigour to the present thesis.

Secondly, socio-legal studies have the potential to blur or even efface what is considered

‘legal’, thereby presenting a risk of ‘decentering’ the law from its position as the focal point of
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analysis.?'? For the aims of this thesis, which seeks to offer a comprehensive governance
framework for food safety in Bangladesh, this potential decentering could translate into a
methodological shortcoming. It could result in a dispersed focus rather than a concentrated
analysis of the legal instruments and mechanisms central to the governance of food safety.
Therefore, this thesis takes measures in the concluding chapter to delineate clearly between
legal and non-legal elements, thereby preserving the essence of law whilst benefiting from a

broader socio-legal purview.

Further support for an interdisciplinary approach comes from literature on food fraud. Food
fraud experts such as Spink et al. demonstrate the integration of various fields, including
criminology, food science and technology.?'® Legal experts in the field of food fraud have
also emphasised for interdisciplinary measures to tackle the rapidly evolving nature of
deceptive tactics used in food adulteration.?'* For instance, Fortin,?'* Kasaj and Knezevic,
reiterate that interdisciplinary approach and the use of new ideas and strategies are needed
to respond to the possibility of deception by increasingly creative fraudsters and reduce the

possibility of fraud’."®

However, though these works advocate for an interdisciplinary approach, the effectiveness
of such an approach in addressing food adulteration is a question that warrants further
investigation. The involvement of diverse disciplines in food fraud research suggests that a
narrow, purely legalistic focus may not be sufficient to address the complexities of food
adulteration. Ewick and Silbey critique the ‘law first’ tradition of scholarship by arguing that it
has drastically narrowed our vision, and that, despite the research which shows that law ‘has
no center and little uniformity, it is often implicitly assumed that the law is still recognisably,
and usefully distinguishable from that which is not law’.?'” Nevertheless, the comparative
effectiveness of an interdisciplinary approach versus a legalistic one remains a subject for

empirical study.
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Therefore, the evolving and complex patterns of food adulteration and safety governance in
Bangladesh necessitate an interdisciplinary approach that combines doctrinal precision with
socio-legal breadth. Legal analysis provides the necessary foundation, whereas the socio-
legal perspective offers key insights into the contextual factors that influence the efficacy of
governance frameworks. This integrated methodology is designed to produce both
theoretically sound and practically effective recommendations for improving food

governance in Bangladesh.

It is hereby reiterated that this research does not employ a traditional comparative law
methodology, which would entail a structured and systematic comparison of two or more
legal systems against predefined criteria. Nonetheless, it draws selectively from international
jurisdictions to identify instructive practices and legal concepts relevant to food safety
governance. These examples are used not to compare outcomes formally but rather to
enrich the theoretical foundation and illustrate regulatory strategies that may be adaptable to
the Bangladeshi context. The multi-jurisdictional perspective is consistent with the
interdisciplinary and socio-legal orientation of this thesis. This approach allows the analysis
to situate Bangladesh within an international regulatory discourse whilst remaining sensitive

to the country’s unique socio-legal and institutional realities.

1.6 Structure and Overview of the Thesis

This thesis is divided into two parts. Part | consists of Chapters 2 and 3 which delves into the
legal scaffolding underpinning food safety regulation within the bounds of private law. Part I|
consists of Chapters 4 to 7 which explore the socio-legal dimensions of enforcement and

preventive strategies in this area.

Chapters 2 and 3 examine the historical and legal foundations of food safety regulation in
Bangladesh with a focus on the role of contract and tort law in combating food adulteration.
Using doctrinal analysis, they collectively build a case for stronger public law mechanisms

and increased governmental intervention for effective prevention of food adulteration.

Chapter 4 shifts the discussion to the public sphere to critically evaluate Bangladesh's food
safety regulatory and governance framework through both doctrinal and socio-legal lenses.
This chapter examines the legal and institutional impediments to effective food safety

governance. In highlighting the practical ramifications of these difficulties in a post-BFSA
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regulatory environment, this chapter stresses the need for systemic reforms and proactive

government oversight.

Building on this analysis, Chapter 5 pivots to explore traceability systems as a key strategy
for preventing food adulteration. This chapter uses a socio-legal approach by juxtaposing
Bangladesh's specific challenges with international benchmarks to assess the viability of

such systems within its regulatory framework.

Consumer empowerment takes centre-stage in Chapter 6 by positioning informed and
educated consumers as vital allies in the fight against food adulteration. This chapter uses a
socio-legal approach and examines how government policies and regulations influencing

better labelling and other consumer-facing strategies could stand as instruments of change.

Building on the consumer-centric approach, Chapter 7 examines the interplay between food
adulteration and misleading labelling and highlights how systemic challenges in regulation
and enforcement exacerbate these issues. This chapter then proposes a recalibration of
legal frameworks and enforcement measures to bolster defences against adulteration and

deceptive practices.

Chapter 8 concludes this thesis by bringing together the key insights into actionable
recommendations for strengthening Bangladesh's food safety governance framework. It
reaffirms the fundamental role of government as the driving force behind these efforts and
calls for evolution in policies which prioritise prevention in the battle against food

adulteration.
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Chapter 2: The Role of Foundational Doctrines of Private Law in Addressing Food

Adulteration

2.1 Introduction

This thesis begins by exploring the role of private law in addressing food adulteration in
Bangladesh by focusing on the key doctrines of contract and tort law. Following its
independence from Pakistan in 1971, Bangladesh inherited a legal system deeply rooted in
British colonial jurisprudence. Although English caselaw is no longer binding, it continues to
exert noteworthy influence over legal interpretations in Bangladeshi courts. Commencing
with contract law, this chapter delves into fundamental principles including
misrepresentation, fraud, and implied conditions, which are based on the Indian Contract Act
(1872) and the Sale of Goods Act (1930). The chapter then turns to tort law by specifically
addressing product liability and negligence, which impose responsibility on manufacturers
for the adverse effects of their products. Through an analysis of contract and tort law, this
chapter establishes the foundation for a critique of their efficacy in tackling modern food

adulteration, which will be further examined in the next chapter.

2.2 The Role of Contract Law in Addressing Food Adulteration

Typically, food supply chains of contracts bind producers to consumers in both vertical and
horizontal dimensions.?'® These contracts connect value chain actors and support services,
such as input suppliers and financial institutions. Within these contractual relationships,
instances of food fraud frequently emerge.?'® A party may intentionally violate the contract by
supplying a product that differs from its description to deceive the other party. This deceptive
practice breaches public law norms related to food safety, quality, and consumer protection
including contracts.??® Hence, food fraud is a domestic contract law issue as well as a public
law issue or a criminal offence. This positioning enables the aggrieved parties to sue

privately for breach.

218 S Kapur, ‘The Regulation of Agri-Food Safety by Regulations: Utilising Traceability and Recalls in India and
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Contract law defines the core aspects of agreements and guides their interpretation,
formation, and enforcement through a blend of voluntary and mandatory rules.?'
Particularly, mandatory provisions apply when a party's consent to a contract is secured
through deceit or misrepresentation which is a common feature in food fraud cases.??
Deception undermines the contractual foundation and deviates from the agreed-upon quality
standards of the food product, allowing the wronged party a path to seek legal remedies
under private law. Eventually though, it is the governments which shape and support the
enforcement of private remedies.??® Once these legal frameworks are in place, good faith
traders can enforce their contractual rights and seek justice against fraudulent counterparts.
Thus, contract law provides helps address and rectifying the malpractices associated with

food fraud within the supply chain.

2.2.1 The Colonial Context of Contract Law in Bangladesh

Bangladeshi contract law has its roots deeply embedded in the colonial era of India.?**
During the mid-18™ century, as the British East India Company established its territory over
the Indian subcontinent, it sought to integrate English common law principles into the local
legal systems.??® This culminated in the enactment of the Indian Contract Act (1872), which
codified rules around contractual agreements such as offer, acceptance, breach of contract,
and damages.?® The Contract Act (1872) was not developed in isolation. It was heavily
influenced by English common law, notably by Hadley v Baxendale (1854),%?” which shaped

the law around foreseeable losses from breach of contract.??®
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Surana has extensively analysed the adaptation of the law of unjust enrichment within the
Indian Contract Act (1872).?* She notes that this doctrine which was designed to prevent
one party from unjustly benefiting at another’s expense, was ‘domesticated’ to address the
realities of colonial trade and economic exchange between British and local entities. She
argues that, although the Act was based on English law, its principles were applied within a
uniquely colonial context and has influenced legal interpretations in modern jurisdictions
including Bangladesh. Furthermore, the drafters of the Indian Contract Act integrated the
French scholar Robert-Joseph Pothier’s ‘Will Theory of Contract’, which stressed the
importance of mutual understanding and consent between parties in contract formation. This
is true of English law t00.%° They also took inspiration from the 1862 Draft New York Civil
Code in the US.?*'

After the 1947 partition of British India, Pakistan, which then included East Pakistan (now
Bangladesh), adopted the Contract Act (1872). The Act remained the foundation of
contractual law after East Pakistan became Bangladesh in 1971.%*2 More than a century and
a half later, Bangladeshi contractual disputes and obligations are based on the 1872 Act's
principles of offer and acceptance, void and contingent contracts, execution and breach of
contracts, misrepresentation, and damages.?*® Thus, Bangladesh's contract law is a legacy

of its colonial past as it comes from British India.

Misrepresentation is a notable contractual principle from the 1872 Act. In the 19" century,
British India and English common law changed how they treated misrepresentation in
contract law. How misrepresentation was handled in this era shows the legal thought that

shaped the 1872 Act. This is explored below.
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2.2.2 Doctrine of Misrepresentation

The doctrine of misrepresentation has notably evolved over time. In the mid-19" century,
English contract law had little development and misrepresentation was inconsistently
addressed in legal texts.?** English legal scholarship on it was fragmented and undeveloped
in the mid-19"™ century. Prominent legal scholars such as Joseph Chitty, John William Smith,

235 |t often

and William Anson did not prominently feature misrepresentation in their works.
appeared only as a marginal note in contract law discussions. Despite its rarity in legal
discussions, there was a broad consensus amongst contemporary jurists that for
misrepresentation to be actionable, it must have a substantial impact on the contract's
formation. Misrepresentation was then beginning to be recognised in legal thought, but it had
not yet achieved doctrinal independence. Slowly, the legal community acknowledged that
misrepresentation must effectively induce one to enter a contract. In his influential text, John

William Smith explicitly stated the necessity for deceit to induce the contracting party.?*

However, the precise nature and categorisation of misrepresentation were disputed. During
this time, misrepresentation was predominantly seen as fraud, closely associated with
deceitful practices rather than negligence. Notably, in his 1857 commentary on Scottish and
English contract law, Shaw argued that misrepresentation, a subset of fraud, could take the
form of explicit misstatements or tacit deception.?®” Polhill v Walter (1832) supports this view
as only deliberate deceptions as misrepresentation. Chief Justice Lord Tenterden ruled that
a wilful lie was fraud, establishing the need for intentional dishonesty in misrepresentative
actions.?®® Yet, the debate over what precisely constitutes misrepresentation was far from
settled. Fluid categorisation and definitions reflected a broader discussion on contractual
deceit. Smith’s authoritative contract law text illustrates this tension. It emphasises that
although deceit must involve intentional falsehoods designed to mislead, mere falsity without
knowledge does not suffice for fraud.?*® This view challenges the earlier, more rigid
interpretations and suggests a gradual shift towards discerning the intent behind misleading

statements.
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The evolution of these legal perspectives in England indirectly shaped contract law in British
colonial territories, including Bangladesh. The Contract Act (1872) defines misrepresentation
in a manner that echoes the English legal principles of the time.?*° Section 18 outlines the
conditions under which a statement or act constitutes misrepresentation. These include: (1)
the positive assertion, unsupported by the person's information, of something he believes to
be true; (2) any breach of duty that, without intent to deceive, benefits the person committing
it or any one claiming under him by misleading another to their detriment; (3) Misleading a

party to an agreement about its subject, even innocently.?*'

These acts or omissions are only fraudulent if done with deception, per section 17. The law
requires an act or statement must significantly influence the aggrieved party's contract
decision. This links misrepresentation to the contractual agreement by requiring truthful and
accurate information. Notably, section 18(3) of the Act expands the definition of
misrepresentation to include innocent factual errors in agreements, demonstrating a

sophisticated approach to contractual fairness and protection from inadvertent harm.?*2

2.2.3 Fraud under the Contract Act

Parallel to the doctrine of misrepresentation, section 17 of the Contract Act (1872) defines

fraud in English law.?*?

It defines fraud as an intentional deception. Specifically, fraud occurs
when a party, the representor, makes a misleading statement with the intention that it be
interpreted in a manner they know to be false.?** Central to this definition is the intent or the
'deceptive mind' behind the statement or action.?*® Section 17 states that act is considered to
be fraudulent if it involves: (1) presenting a lie as fact by someone who doesn't believe it; (2)
active concealment of a fact by a knowing or believing person; (3) a promise given without
intent; (4) any other deceptive act; (5) any act or omission specifically declared fraudulent by
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These acts or omissions are only fraudulent if done with deception, per section 17. The
representor's belief in the statement's truth distinguishes fraud from misrepresentation.
Although both deceive the representee, the representor in fraud knows the statement is false
and the representor in misrepresentation believes it is true.?*” Nonetheless, a contract
induced by either fraud or misrepresentation is voidable at the deceived party’s discretion,

though of caveat emptor still allows the representor some defences.?*®

Moreover, the essence of fraud is the intent to deceive as per the Bangladesh Supreme
Court in the cases of the Government of the People’s Republic of Bangladesh v Chairman,
The First Court of Settlement, Sequnbagicha, Dhaka and another (2018) including Abed
Khan v The Government of Bangladesh and another (2015).2*° This applies irrespective of
any potential gain for the perpetrator or malice towards the victim. It encompasses two key
elements: deceit and harm to the deceived. Harm is defined broadly, extending beyond
economic loss to include any damage to a person's property, body, mind, reputation, or
other aspects, thus recognising both economic and non-economic (or pecuniary and non-
pecuniary) losses. The deceiver’s benefit usually implies a loss to the deceived, satisfying
the condition for fraud even in rare cases where the deceived does not suffer a

corresponding loss.

Fraud also includes deliberate concealing material facts or defects to deceive the other
party. In Schneider v Heath (1813), the seller of a ship ‘to be taken with all faults’ kept it
afloat to hide defects. This concealed a broken keel and worm-eaten hull.?*® Though
ostensibly sold ‘as is’, the action for misrepresentation was allowed because the seller took
positive steps to hide the defects. By displaying the ship for sale without disclosing the

covered-up flaws, he effectively misrepresented their absence.?"

Even inaction can be fraudulent. The Act recognises that silence can be fraudulent in certain
situation. Section 17 states that not disclosing information that could influence a contract is
not fraud unless there's a duty to speak out due to the parties' relationship or circumstances.

Thus, non-disclosure is fraud only when important facts must be disclosed due to a special
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relationship or context.?>® For instance, if goods are adulterated and unfit for their intended
purpose, and the seller fails to disclose this despite having a duty to do so, such omission

constitutes fraud by concealment.

Building upon the understanding of misrepresentation and fraud in Bangladeshi contract law
it is relevant to examine commercial transaction laws, particularly those governing goods
sales. This exploration now turns to the Sales of Goods Act (1930) that requires sellers to

disclose product quality.

2.2.4 Origin and Evolution of Sales of Goods Act (1930) in Bangladesh

Similar to the Contract Act (1872), the Sales of Goods Act (1930) is another colonial-era
statute. The Sale of Goods Act (1930) was established during the British rule to address
contracts related to the sale of goods. Initially, it was introduced in both Britain and its
territories, including British India, as an extension of the Sale of Goods Act (1893).2°% With
the division of British India into India and Pakistan in 1947, both nations adopted Sale of
Goods Act (1930) under the Federal Laws (Revision and Declaration) Act 1951.%%
Meanwhile, the UK replaced Sale of Goods Act (1930) with the Sale of Goods Act (1979),

which was later amended in 1994 2%

Before the Sale of Goods Act (1930), the sale of goods in British India was governed by
sections 73-123 of the Indian Contract Act (1872), which were repealed upon the enactment
of Sale of Goods Act (1930).2%® Interestingly, Sale of Goods Act (1930) incorporated
principles from the Indian Contract Act (1872), in line with English common law.?*’

Bangladesh’s Sale of Goods Act (1930), a derivative of English law, originated from the
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Contract Act (1872) but became a separate entity in 1930. Although it is influenced by the
Sale of Goods Act (1893), it includes some additional provisions.?*® Despite Bangladesh's
independence, this law remains largely unchanged. It contains 66 sections, applies
throughout Bangladesh, and is heavily based on the English Act. It took effect on July 1,
1930.

In order to understand the doctrine of caveat emptor in the context of the Sales of Goods
Act, a historical perspective is necessary. The Sale of Goods Act was influenced by English
caveat emptor.?®® English courts have long used caveat emptor, which worked well for small
quantities but not large quantities.?®° ‘Cavere’ means to caution, and ‘emptor’ refers to the
buyer in Latin.?®' During medieval times, the lex mercatoria (i.e., private merchant law)
effectively resolved many disputes in specialised courts, yet some issues regarding buyers'
and sellers' rights remained unaddressed.?®? Issues such as adulteration of food and drink,

and using false measurements, were regulated by criminal laws.

Since there were no quality guarantees of products, caveat emptor required buyers to be
informed and vigilant.?®* Merchants often avoided written warranties and preferred to
negotiate prices to account for defects disclosed before a sale. The 17" century case of
Chandelor v Lopus (1603), established that the seller was not liable for goods defects
without written warranties.?®* This led to rights violations being addressed through

contractual breaches with written warranties or fraud actions for deception.

By the end of the 18™ century, the doctrine of caveat emptor remained firmly entrenched,
with little change from earlier centuries. Lord Mansfield's 1778 dicta echoed Roman legal

principles.?® In his dicta, Lord Mansfield stated that:
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A warranty extends to all faults known and unknown to the seller. Selling for a sound
price without warranty may be a ground for an assumpsit, but, in such a case, it

ought to be laid that the defendant knew of the unsoundness.?®®

Essentially, Mansfield affirmed that under caveat emptor, a seller was only liable for defects
if there was fraudulent behaviour or an explicit warranty concerning the goods' condition.?’
The burden remained squarely on buyers to ensure the quality of purchased goods. This
reaffirmed the prevailing stance i.e., in the absence of fraud or express warranties, buyers
purchased goods at their own risk under the doctrine of caveat emptor. Lord Mansfield's
reasoning in Stuart v Wilkins (1778) echoed the Roman law principles that had long

underpinned caveat emptor's application in English common law.

However, a change began early in the next century. Parkinson v Lee (1802) started this
change.?®® Parkinson purchased hops from Lee based on a sample that suggested good
quality. Yet, by the time of delivery, the quality of the hops had considerably deteriorated,
rendering them ‘bad, damaged, and unsaleable’.?®® This case illustrated the growing legal
recognition of discrepancies between sample quality and actual product quality at delivery.
The central issue in Parkinson v Lee (1802) was whether a seller could be held liable for the
unsoundness of goods due to reasons other than fraud or an explicit warranty. The question
posed was whether paying a fair price for goods implies a warranty of merchantability and
whether the seller should be accountable for goods that ultimately did not meet this
standard, regardless of the seller's awareness of any defects at the time of the sale. Despite
compelling arguments advocating for these views, the court ruled otherwise. The court
acknowledged that the hops sold were not of merchantable quality, but pointed out that there
was no discrepancy with the samples provided at the time of sale, based on which
Parkinson had agreed to the purchase. Lee had assured that the bulk of the hops matched
the quality of those samples, which was true at the time of the agreement, thus exonerating

him from any wrongdoing. Justice Grose clarified:

If there be no such warranty, and the seller sell the thing such as he believes it to be,

without fraud, | do not know that the law will imply that he sold it on any other terms
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than what passed in fact. It is the fault of the buyer that he did not insist on a

warranty.?’

Thus, the burden of demanding a warranty against hidden defects rested on the buyer.
Justice Lawrence added that the buyer, being experienced in dealing with such
commodities, should have been aware of the potential for latent defects and thus purchased
the goods at his own risk.?’! This reinforced the doctrine of caveat emptor, which states that
the buyer is responsible in transactions between equal parties and must be vigilant and

proactive in obtaining quality assurances.

As industrialisation progressed and mass production became widespread, the relationship
between buyers and sellers shifted. As buyers were often in a weaker position,?’? this shift
raised the question of whether traditional standards based on assumed equality between
parties were still relevant in a changing society. The nature of commerce was also evolving,
as mass-produced, standardised goods replaced bespoke crafts. This change hindered

thorough product inspection.

These shifts in the commercial environment likely influenced Lord Ellenborough during his
consideration of a case involving the sale of ‘waste silk’, where the buyer had no opportunity
to inspect the goods beforehand.?”® Lord Ellenborough opined that under such
circumstances, it is reasonable for the purchaser to expect that the goods will be of a
sellable quality that matches the description in the contract. He stated that every contract of
this kind has an implied warranty even without a warranty. Caveat emptor does not apply
when inspection is impossible. Although the buyer cannot demand a specific quality without
a warranty, it is understood that the goods should be marketable as specified in the contract.
Lord Ellenborough emphasised that it is unreasonable to assume that a buyer would
purchase goods only to discard them,?”* which highlighted a move away from the traditional
caveat emptor towards a more protective stance for buyers in commercial transactions. Lord
Ellenborough's point that caveat emptor could be waived when the buyer had no chance to

inspect the goods before buying fundamentally changed this legal doctrine.
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Subsequent cases such as Brown v Edgington (184 1) demonstrate that one incident can
change everything. Brown clearly told Edgington he wanted a rope for lifting wine barrels
from his cellar However, the rope proved inadequate for the task, broke, and resulted in the
loss of a wine barrel and its contents.?”® The court had to decide whether Edgington was
liable for providing a rope that failed under its intended use. Chief Justice Tindal explained
that if a buyer selects an item based on their judgment alone, they cannot later claim it was
unfit for its intended purpose.?’® However, if the buyer relies on the seller's expertise and
specifies the item’s use, this creates an implied warranty that the item will be suitable for that
purpose. Here, the implied warranty was based on the seller's judgement about the rope's
suitability for wine barrels. This case further illustrates how caveat emptor is not absolute
and can be waived when the buyer relies on the seller's advice. It supports the trend towards
more buyer protections then they cannot independently verify the suitability of goods for a

specific purpose.?”’

Jones v Just (1868) captured the evolving subtleties around the sale of goods and
warranties. The court noted that when an item is sold by a manufacturer to a buyer who has
not had the chance to inspect it during its production, it is generally understood that the item
should be reasonabily fit for use or be of a merchantable quality. The court then asked
question why sales between merchants who could not inspect the goods should not be
treated the same??’® In the earlier 'waste silk' case, Lord Ellenborough recognised an
implied warranty of merchantability where the buyer could not inspect the good.?”® Jones v
Just (1868) expanded this concept to include situations where a buyer relied on the seller's
expertise to provide goods for a specific purpose. In some cases, this reliance could create

an implied warranty that the goods were suitable for the intended use.

Justice Mellor elaborated explained that the essence of an implied warranty hinges on
whether the buyer had the opportunity to make an informed judgment on their own.?®° He
stated that it makes no difference whether the sale involves goods specifically designated for
a particular contract or goods bought to meet a specific description. This clarification meant
that implied warranties protect buyers when they rely on seller assurances, particularly when

they cannot independently assess the goods.
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Laws varied on whether stating a product's purpose implied a warranty of fithess for that
purpose. Justice Mellor cited instances where no implied warranty was recognised. In
Chanter v Hopkins (1838), the buyer’s order for a specific equipment did not imply a
warranty that the item would be suitable for a brewery, despite its specialised nature."
Similarly, in Ollivant v Bayley (1843), the buyer of a well-defined two-colour printing machine
could not claim it was unfit for his intended use if it was a known and specified item he had

ordered. The responsibility was on him to ensure its suitability.?*?

By the end of the 19" century, caveat emptor still prevailed under circumstances where the
buyer could and should have inspected the goods themselves. Buyers were expected to
seek an explicit warranty if they doubted the goods' quality. Failure to do so meant bearing
any subsequent losses alone if the goods turned out to be unsatisfactory. However, this rule
had exceptions. Common law recognised an implied warranty of merchantability or fithess
for use when the buyer had no opportunity to inspect the goods. Jones v Just (1868)
demonstrated the courts were prepared to find an implied warranty of fitness for a particular
purpose when the buyer relies on the seller's expertise. These cases demonstrated caveat
emptor’s importance. Yet, the courts were willing to adapt and apply exceptions based on
the fairness of the circumstances and the nature of the commercial relationship between

buyer and seller.

Similarly, Bangladeshi Sale of Goods Act (1930) embodies the principle of caveat emptor in
section 16, which explicitly states that, subject to other laws, there is no implied warranty or
condition regarding the goods’ quality or fitness for a particular purpose.?® It emphasises the

buyer's need to check goods' suitability before buying, a traditional commercial practice.

Given the colonial origins of Bangladesh's legal system, it is understandable that courts and
legal scholars would likely consult English caselaw when interpreting the Sales of Goods Act
(1930). However, there is little in the way of Bangladeshi case law on these issues. As such,
the analysis necessitated a reliance on English precedents. Although relevant and
persuasive, it should be noted that these English decisions are persuasive not binding on
Bangladeshi courts. Legal historians such as Barnes and Whewell highlight how former
colonies including Bangladesh use English legal decisions as persuasive authority by

adapting them to local circumstances rather than as mandatory directives.?® The reliance is

281 Chanter v Hopkins, 150 E.R. 1484 (Q.B. 1838).

282 Ollivant v Bayley [1843] 114 ER 1258 (QB).

283 Sale of Goods Act s 16.

284 Victoria Barnes and Emily Whewell, ‘Judicial Biography in the British Empire’ (2021) 28 Indiana Journal of
Global Legal Studies 1, 3.

62



explicable since the 1930 Act was modeled directly on the English Sale of Goods Act (1893),
with many of its core provisions, such as section 15 on implied conditions, are similar. The

relevant caselaw will be discussed in the following sections.

That said, Bangladesh's post-colonial realities have increasingly bent its legal evolution
away from British jurisprudence.?® The nation's liberation struggle and pro-independence
movements were deeply rooted in anti-colonial sentiment. Efforts to indigenise Bangladesh's
legal institutions in accordance with its socio-cultural identities, developmental priorities, and

sovereign state policy vision have been motivated by this foundational ethos.

The post-colonial bend in Bangladesh's legal trajectory makes uncritical application of
archaic English commercial laws problematic.?®® Considering the major shifts in
Bangladesh's economic, social and legal framework after independence, relying too heavily
on these colonial-era English precedents warrants reconsideration. An over-reliance on
these rulings’ risks overlooking the nation's contemporary commercial realities and socio-
economic imperatives. From a jurisprudential standpoint, it is antithetical to post-colonial
nation-building efforts to indiscriminately graft portions of a Victorian-era legal framework

onto a modern, pluralistic society with high aspirations for equitable prosperity.?’

Yet, Bangladesh's common law foundations require consideration of early English
judgments' philosophical and doctrinal principles. These precedents could illuminate legal
concepts such as implied warranties and sales duties when applied wisely and contextually.
Such colonial rulings could help develop an indigenous jurisprudence that conceptualises

consumer rights purposefully whilst remaining grounded in common law.

2.2.4.1 Implied Conditions as to Description

Section 15 of Bangladesh's Sale of Goods Act (1930) and section 13 of the English Sale of
Goods Act (1893) share parallels, particularly regarding the implied conditions regarding the
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description of goods.?®® Under section 15 of the Bangladeshi Act, there is an implicit
condition in contracts for selling goods by description that the goods must match this
description.?° If the sale is based on a sample and a description, the goods must conform to
both, not just the sample.?®® Similarly, section 13 of the English Act mandates that goods
sold by description must correspond to that description.?®' It also states that goods sold
based on sample and a description, must meet both criteria, not just the sample.?®? Given
these similarities, analysing English court interpretations of section 13 could provide insights.
For instance, Varley v Whipp (1900) considered a reaping machine's sale by description as
nearly new and having limited use.?*® This demonstrates the importance of accurate goods

descriptions in sales contracts.

Sale by description applies even when the buyer has physically seen the items. There was
initially some uncertainty about whether a typical in-store purchase qualifies as a sale by
description, but this has been clarified. Lord Wright stated in Grant v Australian Knitting Mills
Ltd (1936) that a product can still be sold by description even if it is displayed and chosen by
the buyer.?®* For example, items such as woollen undergarments and hot-water bottles are

sold by description when bought as a set.?*°

The concept of sale by description extends far beyond simple menu listings or product
labels. Courts have established that a sale by description can occur even when buyers have
physically examined goods or selected them from available options. Beale v Taylor (1967)
clearly articulated this principle where the court held that even though the buyer had
inspected a car before purchase, the sale was still considered ‘by description’ because the
buyer had relied partly on the seller's advertisement description.?®® The scope of sale by
description was further expanded in H Beecham & Co Pty Ltd v Francis Howard & Co Pty
Ltd (1921), which established that selecting items from a seller's range does not negate the

sale being ‘by description’.%’

Sales by description can manifest in various forms, including advertisements in newspapers

or online, product labels and packaging, restaurant menus, store displays, verbal
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descriptions by salespeople including product catalogues. For example, in Wren v Holt
(1903), the court considered menu descriptions as part of the sale contract.?® Similarly, in
David Jones Ltd v Willis (1934), the sale of shoes was deemed a sale by description despite

the buyer trying them on, as they relied on the product's represented characteristics.?*®

However, if a buyer specifies they want an item due to its unique characteristics and no
substitute would be acceptable, or if they do not rely on the item's description at all, then the
sale is not considered to be by description.>® For example, if a buyer requests Manuka
honey because of its unique medicinal properties and no other type of honey would suffice,
this transaction falls outside the typical sale by description. The buyer's insistence on the
specific characteristics of the Manuka honey overrides the general description-based nature
of the sale. Moreover, if a buyer does not rely on the description of the item at all, the sale is
also not by description. This might occur if the buyer has prior, detailed knowledge of the
item and selects it based on that knowledge rather than the seller's description. For instance,
a food safety expert purchasing honey for testing purposes might rely on their own criteria
rather than the description provided by the seller. Essentially, only when the buyer insists on
a specific item for its unique features, making no other item suitable, is a sale not ‘by

description’.3’

The distinction between specific and unascertained goods is important for understanding
sales by description, as outlined in section 16 of the Sale of Goods Act (1979). When
dealing with manufactured items, they are typically treated as unascertained goods until the
point of delivery, meaning they are part of a bulk of identical items rather than a specific,
unique item. This principle is fundamental because manufactured goods are produced to be
identical rather than unique, and any item meeting the description would satisfy the contract.
For example, in Grant v Australian Knitting Mills Ltd, the court emphasised that when
purchasing new manufactured goods, buyers are contracting for items matching a
description rather than specific goods they have examined. This differs from the sale of
specific goods (like antiques or artwork) where the particular item's unique characteristics
are essential to the contract. The evolution of this principle can be traced through case law,
including the aforementioned Beale v Taylor (1967) case, where even though the buyer had
fully examined a used car, the sale was held to be by description because the buyer had

partly relied on the seller's newspaper advertisement.** This 1967 decision was particularly
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important as it came before the substantial amendments to the Sale of Goods Act in 1979,

which demonstrates the courts' early recognition of description-based sales.

However, products that are broadly described but tainted or impure often lose their
usefulness without changing them. The House of Lords (HOL) case Ashington Piggeries Ltd
v Christopher Hill Ltd (1971) illustrates this issue.’*® The case involved Hill Ltd., feeding-stuff
compounders, who contracted with Ashington Piggeries, mink breeders, to supply an animal
foodstuff named ‘King Size’. The herring meal used in the compound, supplied by a third
party Norsildmel, contained DMNA, a toxic substance that killed thousands of Ashington's
mink. Hill sued for the price of the foodstuff, whereas Ashington counterclaimed under
sections 13 and 14 of the Sale of Goods Act (1893). Hill then sought indemnity by joining
Norsildmel to the proceedings. Initially, Milmo J. in favour of Ashington against Hill and ruled
that Hill should be indemnified by Norsildmel. The judge held that ‘King Size’ did not
correspond to its description due to contamination, and both implied warranties of fitness for
purpose and merchantable quality had been breached. However, the Court of Appeal
reversed this decision as no proof that the goods failed to match their description was found.
They also ruled that Ashington had not established that a condition of fitness for feeding
mink should be implied in the contract, as the suitability for mink was beyond the seller's

judgment scope.

The HOL concurred with the Court of Appeal that as per section 13, contamination altered
quality rather than kind. Lord Wilberforce proposed a ‘market-place’ standard of description
which implies a broad, common-sense approach by using market criteria. Lord Hodson
noted that labelling the herring meal as a misdescription would be ‘working the word

'description’ too hard’.3%

However, the HOL found a breach of section 14(1), as Ashington had partially relied on Hill's
skill and judgment. Although buyers prescribed the formula, sellers chose the ingredients,
leading to unsuitability due to the use of Norwegian herring meal containing the toxic
substance. The HOL unanimously agreed that the food item was ‘of a description which it
was in the course of the seller's business to supply’. Both Lord Hodson and Viscount
Dilhorne regarded the seller's business as compounding animal foodstuffs, with ‘King Size’
simply using their regularly handled raw materials. Regarding section 14(2), the majority

extended their section 14(1) reasoning, with Lord Wilberforce interpreting ‘goods of that

303 Ashington Piggeries Ltd v Christopher Hill Ltd [1972] AC 441.
304 ibid 1057.
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description’ as ‘goods of that kind’. However, Lords Hodson and Diplock expressed a
divergent perspective and observed that although the sellers had previously supplied similar

goods, they had never dealt in ‘King Size’ specifically.

Eventually, Norsildmel was held liable to Hill for breaching section 14(1), as their contract did
not exclude damages for breach. However, they were not found in breach of section 13,
because the contractual reference to Norwegian herring meal of ‘fair average quality’ was
considered a quality warranty rather than part of the description. Importantly, this decision
removed restrictive ‘description’ arguments that could have led to excessive legal ‘hair-
splitting’.>* It acknowledged that sale of goods law, which evolved from 19" century
mercantile settings, must be practically applied to accommodate modern commercial
practices whilst maintaining its protective function. Hence, this case signifies a significant
attempt to prevent the Sale of Goods Act (1893) from being unduly restrictive. As per Lord

Diplock, the Act should not:

Fossilise the law and restrict the freedom of choice of parties to contracts for the sale
of goods to make arrangements which take account of advances in technology and

changes in the way in which business is carried on today.>%

Conversely, in Pinnock Bros v Lewis and Peat Ltd (1923),**" the contract stipulated the
delivery of copra cake, but what was actually provided was a mix of copra cake and castor
beans. It was ruled that the delivered goods did not match their specified description. The
distinction between product description and quality was carefully examined in Ashington
Piggeries Ltd v Christopher Hill Ltd (1971). In his decision, Lord Wilberforce discussed the
difficulty of determining whether a product, when mixed with a contaminant or undesired
substance, remains essentially the same product or transforms into something entirely
different. He described this dilemma as potentially being an 'Aristotelian' question, requiring
deep philosophical analysis. However, he added that the Sale of Goods Act (1893) was not
designed to incite such profound debates about the goods delivered versus what was
agreed upon. Instead, the 1983 Act aimed for a practical, business-minded approach to
determine if the goods match their description by assessing whether the delivered goods

meet buyer expectations based on market standards. The 1893 Act left finer points about

305 KE Dawkins, ‘Recent Developments in the Law: Commercial Law’ [1972] Otago Law Review 482, 484.
306 Ashington Piggeries Ltd v Christopher Hill Ltd (n 304) 1088—108.
307 pPinnock Bros v Lewis and Peat Ltd [1923] 1 KB 690.
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the goods' condition or quality to be addressed under different contract clauses or sections
of the Act.>®

In certain situations, a product's description might suggest a specific level of ‘quality’. For

example, in the New Zealand case of Cotter v Luckie (1918),3%°

a buyer purchased a bull
from the seller, which was advertised as ‘a pure-bred polled Angus bull’. The seller was
aware that the buyer intended to use the bull for breeding purposes. However, it was later
discovered that the bull had a physical defect that made it unsuitable for breeding. The court
held that this transaction qualified as a sale by description, with the description ‘pure-bred
polled Angus bull’ inherently implying that the bull was fit for breeding.®'° The court reasoned
that the descriptive terms ‘pure-bred’ and ‘polled Angus’ were not solely identifiers of breed
but also implied an expectation of suitability for breeding purposes. In essence, the
description conveyed more than just the type of bull. Rather, it implied that the bull was
capable of fulfilling the typical purpose for which a farmer would purchase such an animal.
The court’s interpretation was grounded in section 16 of the New Zealand Sale of Goods Act
(1908), which addresses implied conditions and warranties for quality and fitness in sales by
description.®'" Since the seller knew the buyer intended to use the bull for breeding, the
description inherently implied that the bull would be fit for this specific purpose, invoking
section 16(a) regarding fitness for a particular purpose. The failure of the bull to meet this
implied condition constituted a breach, as the buyer had relied on the description provided

by the seller.

However, unlike modern consumer laws such as the Consumer Rights Act (2015) in the UK,

which has moved away from explicitly addressing buyer-specific purposes under such

308 Following Ashington Piggeries Ltd v Christopher Hill Ltd (1971), which discussed implied terms about quality
under the Sale of Goods Act (1893), significant reforms were introduced. The Sale and Supply of Goods Act
(1994) amended the Sale of Goods Act (1979), notably with the introduction of Section 14(2B), which outlines
specific criteria for ‘satisfactory quality’. These criteria include: fithess for all common purposes, appearance and
finish, freedom from minor defects, safety and durability. Hence, this amendment moved the law towards a more
detailed framework for assessing quality, beyond the previous generic interpretation. See for example, in Toepfer
v Continental Grain Co [1974] 1 Lloyd’s Rep 11, Lord Denning clarified the overlap between ‘quality’ and
‘description’ in contract law. He noted that certain descriptors, such as ‘hard’ in relation to wheat, could serve as
both quality and description terms simultaneously. He stated that terms such as ‘new-laid egg’ encapsulate both
aspects, as they convey a particular standard (quality) while also serving as a distinguishing label (description).
Therefore, Denning's approach in Toepfer demonstrates that when a term carries both qualitative and descriptive
connotations, finality as to quality implies finality as to description, and vice versa. This interpretation has been
influential in understanding that quality can inherently form part of a contractual description. Such rationale
continues to guide judicial interpretation of implied terms under the Sale of Goods Act (1979), especially when
distinguishing between sections 13 (description) and 14 (quality) in sales contracts. See also, MG Bridge, ‘The
Performance Obligations of Seller and Buyer in English Law’ in MG Bridge (ed), The International Sale of Goods
(4th edn, Oxford University Press 2017) para 2.39.

309 Cotter v Luckie [1918] NZLR 811.

310 ibid 813; See also some of the examples discussed by the CA in Ashington Piggeries [1969] 3 All ER 1496,
1512, such as the description of goods as ‘oysters’ which may carry the implication that they are fit for human
consumption.

311 Sale of Goods Act 1908 (New Zealand).
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conditions, the New Zealand Sale of Goods Act (1908) still reflects an older framework
where buyer-specific purposes can influence implied conditions of fitness for purpose,

provided they are communicated to the seller.

Determining if goods match their description is usually a straightforward matter of fact, as
per Lord Denning.*'? However, the seller must strictly guarantee the goods match their
description. Arcos Ltd v E A Ronaasen & Sons (1933) illustrates this high standard because
even a minor difference in wooden stave thickness, which did not impact the timber's utility
constituted a breach.®'* Whilst some older cases may appear questionable for considering
minor violations as significant breaches, their validity in defining what constitutes a breach
remains intact. The law is clear though. Any deviation from the contract's described terms
(provided those terms are integral to the contract) constitutes a breach of contract, except

for negligible deviations under the de minimis principle.®'"

2.2.4.2 Implied Conditions as to Quality or Fitness

Section 16 of the Sale of Goods Act (1930) and section 14 of the English Sale of Goods Act
(1893) share parallels in terms of structure and content. Both provisions begin by stating
that, as a general rule, there is no implied warranty or condition as to the quality or fithess of
goods supplied under a contract of sale.®'* However, there are exceptions to this rule. The
first exception, under section 16(1) of the 1930 Act and section 14(1) of the 1893 Act, arises
when the buyer makes known to the seller the specific purpose for which the goods are
required, either expressly or impliedly. If the buyer also relies on the seller’s skill or
judgment, and the goods are of a description that the seller ordinarily supplies, there is an
implied condition that the goods must be reasonably fit for the stated purpose. However,
both Acts include an important limitation: if the goods are sold under a patent or trade name,
there is no implied condition of fitness for a particular purpose. This exclusion assumes that,
by specifying a patent or trade name, the buyer is making an independent judgment about

the product's suitability.

Both section 16(2) of the 1930 Act and section 14(2) of the 1893 Act establish an implied
condition of merchantable quality when goods are sold by description and the seller deals in

goods of that description. Goods must be free from hidden defects and fit for the ordinary

312 Toepfer v Continental Grain Co (n 98).See also, Re Moore & Landauer [1921] 2 KB 519 (CA).
313 Arcos Ltd v E A Ronaassen Son [1933] AC 470.

314 pS Atiyah and others, Atiyah and Adams’ Sale of Goods (13th edn, Pearson 2016) 135.

315 Sale of Goods Act s 16. Sale of Goods Act 1893 s 14.
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purposes for which they are generally used. However, the provisions introduce a
qualification. If the buyer examines the goods, there is no implied condition as to defects that
such examination ought to have revealed. Additionally, both section 16(3) of the 1930 Act
and section 14(3) of the 1892 Act recognise that implied warranties or conditions may arise
by usage of trade. Under section 16(4) of the 1930 Act and section 14(4) of the 1893 Act, an
express warranty or condition does not negate an implied warranty or condition, unless the
two are inconsistent. Therefore, both section 16 of the 1930 Act and section 14 of the 1893

Act are virtually identical in structure and content.

2.2.4.3 Analysis of Implied Conditions

Commonalities:

Implied Conditions on Quality and Fitness for Purpose

Both the Bangladesh Sale of Goods Act (1930) and the English Sale of Goods Act (1893)
incorporate provisions that implicitly embed conditions into contracts of sale concerning the
quality of goods and their fitness for a specific purpose.®'® This implies that the law expects
the goods to adhere to certain standards, even if these are not explicitly mentioned in the

contract.

Historically, the term 'particular purpose' has been broadly interpreted.®" One might expect
that this term would be interpreted in a narrow sense, limited to unusual or specialised uses.
An example is the Cammell Laird case (1971), where a propeller was ordered for a unique
ship, paint may be needed for an unusual substance or surface.*'® Contrary to these
expectations, the legal interpretation has not been restrictive. In cases where goods have a
single or evident purpose, this purpose is deemed to be 'particular’. For example, courts
have considered food to be purchased for the 'particular' purpose of consumption, as
illustrated in Wallis v Russell (1902),%'° or milk for drinking as noted in Frost v Aylesbury
Dairy Co (1905).32° Similarly, a hot-water bottle is assumed to be bought for containing hot

) 321
)

water, as in Priest v Last (1903 and a staircase is presumed to be intended for

316 Sale of Goods Act s 14; Sale of Goods Act s 16.

317 D Fox and others, ‘Seller's Obligations as to Quality’ in D Fox and others, Sealy and Hooley’s Commercial
Law (Oxford University Press 2020) 416.

318 Dooley v Cammell Laird [1971] 1 Lloyd’'s Rep 271.

319 Wallis v Russell [1902] 2 IR 585.

320 Frost v Aylesbury Dairy Co [1905] 1 KB 608, CA.

321 Priest v Last [1903] 2 KB 148, CA.
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installation in a building whilst complying with building regulations, as in Lowe v W Machell
Joinery Ltd (2011).3%

If goods had multiple purposes, each was considered a ‘particular’ purpose.®?® In cases of
common or obvious purposes, the courts discounted the requirement that the seller be
informed of the buyer’s needs. Instead, they assumed the seller knew the purpose by
ordering the goods. Thus, the Bangladesh Sale of Goods Act (1930) and the English Sale of
Goods Act (1893) both require goods to be fit for their intended use, so this broad

interpretation emphasised this.

Reliance on Seller's Skill or Judgment

Both legislations recognise situations where the buyer relies on the seller's skill or judgment,
particularly when the buyer tells the seller the specific purpose for which the goods are

required. The seller is then expected to provide goods suitable for that purpose.

Merely knowing the buyer's intended purpose for the goods is not sufficient to establish
reliance on the seller's skill or judgment.®* What matters is whether the buyer can trust the
seller's expertise or claims to provide suitable goods. When the seller lacks expertise or the
buyer accepts the risk that the goods may not meet their needs, reliance is reduced. The law
presumes that the buyer relies on the seller's skill or judgment, making it easier to prove
such reliance. However, the buyer can still prove that there was no reliance or that any
reliance was unreasonable. Sumner Permain & Co v Webb & Co (1922) showed that even
when the seller knew that the tonic water was intended for sale in Argentina, they did not
rely on their judgment or expertise, especially since it contained an illegal ingredient.*® Frost
v Aylesbury Dairy Co Ltd (1905) shows that reliance can extend to undiscoverable defects,
as the buyer trusted the seller to supply uncontaminated milk, demonstrating the seller's

commitment to quality.?®

However, in Hamilton v Papakura DC (2002), the municipal water supplier's skill in providing

water for hydroponic tomatoes was not relied on due to its monopoly or near-monopoly.>*

Yet, Britvic Soft Drinks Ltd v Messer UK Ltd (2002) was complicated because the buyer

322 | owe v W Machell Joinery Ltd [2011] EWCA Civ 794, [2012] 1 All ER (Comm) 153.

323 Henry Kendall & Sons v William Lillico & Sons Ltd [1969] 2 AC 31 (compound used for feeding both
pheasants and poultry).

324 Fox and others (n 399) 419.

325 Sumner Permain & Co v Webb & Co [1922] 1 KB 55.

326 Frost v Aylesbury Dairy Co [1905] 1 KB 608.

327 Hamilton v Papakura DC [2002] UKPC 9.
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relied on the seller's supplier rather than the seller.®? Britvic relied on Terra's judgement to
provide uncontaminated carbon dioxide, but the law usually expects reliance to be directly
on the seller's skill or judgement. Hence, this was considered a contentious interpretation of

reliance.

Differences:

‘Merchantable Quality’

Both the Bangladeshi Sale of Goods Act (1930) and English Sale of Goods Act (1893)

consider goods bought by description as ‘merchantable quality’.>*°

As touched upon earlier, ‘merchantable quality’ in the English Sale of Goods Act has a long
history. The Sale of Goods Act (1893) introduced the term 'merchantable quality' without a
definition, leaving its interpretation to the courts. Since it focused on business transactions
predominantly, the term was precise enough. However, as the consumer market evolved,
'merchantable quality' became less suitable for consumer sales. Nevertheless, this term was
used for about 80 years without a clear statutory definition, resulting in an extensive body of
caselaw in England and the US,*® that followed the 1893 Act. A single quality standard was
impractical because goods and transactions ranged from machinery to live animals,
agricultural produce to food and drinks, and consumer goods. Consequently, no unified
judicial definition of 'merchantable quality' was established.’

In the earlier cases, such as Jackson v Rotax Motor & Cycle Co (1910), courts interpreted
‘merchantable’ as being synonymous with ‘saleable’ or ‘resaleable’ or ‘saleable under that
description’.**? Subsequent cases such as Bristol Tramways v Fiat Motors Ltd (1910)** and
BS Brown & Sons v Craiks Ltd (1970)** considered whether a reasonable buyer would
accept the goods as fulfilling the contract of sale, based on the description and price. Other

cases focused on whether the goods were fit for their usual purpose, as in Henry Kendall &

328 Britvic Soft Drinks Ltd v Messer UK Ltd [2002] EWCA Civ 548 (2 All ER (Comm) 321).

329 Sale of Goods Act 1979 s 14(2); Sale of Goods Act s 16(2).

330 The Uniform Commercial Code arts 2-314(2) attempts to spell out the characteristics that goods must have to
be ‘merchantable’, but this is not particularly helpful either.

331 Atiyah and others (n 315) 137-138.
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Sons v William Lillico & Sons Ltd (1969),%* where animal feed was deemed merchantable if

it was nutritious to cattle, even if it was harmful to poultry.3%

The statutory definition of the seller's duties regarding quality was debated. Some lawyers
believed that a simple definition for a wide range of cases could simplify the law and
eliminate the need to consult a large body of cases. Others argued that no simple statutory
statement could handle the wide variety of problems illustrated by caselaw and that avoiding

reference to the old caselaw would only encrust the new term with interpretative caselaw.®’

In the amended English Sale of Goods Act (1979) goods must now be of ‘satisfactory
quality’,*® rather than ‘merchantable quality’. It also represents a higher threshold as it
includes consideration of ‘fitness for all purposes for which goods of the kind in question are
commonly supplied’ is ‘in appropriate cases’ to be a quality factor.**® Bradgate noted that
courts would continue to refer to pre-1994 cases, at least for guidance, when applying the
new test of satisfactory quality, and this prediction has proven accurate.**® The experience of
courts with the statutory definition of ‘merchantable quality’ introduced in 1973 is instructive.
For instance, in Rogers v Parish (Scarborough) Ltd (1987), the Court of Appeal described
the statutory definition as ‘clear and free from technicality’ and emphasised that pre-1973
case law would only be relevant in exceptional cases.*' However, in Aswan Engineering
Establishment Co v Lupdine Ltd (1987), a differently constituted Court of Appeal heavily
relied on older case law and asserted that s 14(6) was not intended to change the law
established in those cases.>*? Although the 1994 changes to the Act represent a more
significant departure from prior law than the 1973 definition, it is unlikely that older case law
will be entirely abandoned. For example, in Albright & Wilson UK Ltd v Biachem Ltd (2000),
goods were found unsatisfactory without explicit reference to the revised statutory wording

but by following pre-1973 precedent.®*

335 Henry Kendall & Sons v William Lillico & Sons Ltd (n 405).

336 The present provision partly reflects the recommendations in the Law Commissions’ report: Law Commission,
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Hidden Defects

However, hidden product defects remain a major issue, especially when they pose dangers
solely by being hidden or not visible. It has been well acknowledged that the mere
appearance of goods being in good condition does not equate to their merchantability.>**

Merchantability was determined by assuming all hidden defects were known.3*

For instance, Henry Kendall & Sons v William Lillico & Sons Ltd (1969) addresses hidden
defects in implied warranties and the sale of goods.**® This case shows the sellers’
responsibilities for defects that are not immediately apparent at the time of sale. Henry
Kendall & Sons sold hay to William Lillico & Sons Ltd. without knowing it was contaminated
with aminotriazole, a fungicide harmful to livestock, making it unsuitable for feeding pigs.
The primary issue was whether there was an implied warranty that the hay was fit for the
particular purpose of feeding livestock. The buyer's need was specifically known to the
seller, which underpins the relevance of implied terms in commercial transactions. The HOL
ruled in favour of the buyer, William Lillico & Sons Ltd. The court held that there was an
implied warranty of fithess for a particular purpose. Henry Kendall & Sons should have
ensured the hay was fit for feeding livestock. The case emphasises that sellers may be held
liable for hidden defects even if they are unaware of such defects at the time of sale. Hence,
the implied conditions and warranties under the Sale of Goods Act (1893) (now updated by
the Sale of Goods Act (1979) are important in commercial situations where the buyer relies

on the seller's expertise or assurance that the goods are suitable for a specific purpose.

2.2.5 Sale by Sample

Section 17 of the Sale of Goods Act (1930) defines several implied conditions for a ‘sale by
sample’ contract.>*” These conditions require that the quality of the bulk goods must match
that of the sample (section 17(2)(a)), that the buyer has an adequate opportunity to compare
them (section 17(2)(b)), and that the goods have no hidden defects that would make them
unmerchantable, which would not be observable upon a reasonable examination of the

sample (section 17(2)(c)).>*®

344 Atiyah and others (n 315) 153.
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348 Henry Kendall & Sons v William Lillico & Sons Ltd (n 405).
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In parallel, the English Sale of Goods Act (1893) outlines comparable stipulations in section
15, particularly in subsection 15(2), which includes two implied conditions regarding the sale
by sample.>*® These are that the quality of the bulk goods should match with the sample
(section 15(2)(a)) and that the goods should be devoid of any defects that would impair their
quality in a way that would not be detectable upon a reasonable inspection of the sample
(section 15(2)(c)).>*° Thus, these clauses in both acts set clear expectations for sample

sales to ensure that buyers receive goods that meet sample quality standards.

Section 15(1) states that a sale by sample occurs only when the contract explicitly or
implicitly states that the sale should be based on a sample.*' Thus, seeing a sample is not
enough for the buyer. The agreement must specifically state that the purchase is based on
the sample provided. Caselaw also shows that a sample, much like a contractual
description, clarifies what the parties are agreeing to, especially when words fail to capture
the details. Lord Macnaghten in Drummond v Van Ingen (1887) explained that a sample
demonstrates the actual intent and agreement of the contract's subject matter, beyond what

words might convey.3*?

In order to determine if the sample accurately represents the product, a reasonable buyer
with industry knowledge must examine it. It does not need to reveal every minute detail that
could be discovered through abnormal scrutiny. The implication here is that the seller
guarantees the bulk of the products will match the sample to the extent a standard
inspection would show, but not in every conceivable way. Beyond this, the buyer's protection
lies in the implied terms of section 14(2) and (3) or in any explicit warranty they might
secure.®> Additionally, section 15(2)(c) guarantees that the goods will be devoid of hidden

defects that affect their quality.3**

However, subsequent cases show that a sale by sample and its protections are limited.
Steels & Busks and Bleecker Bik (1956) interpreted the purchase of pale pancake rubber as
a sale by sample, using the reference sample from previous transactions.*® Steels & Busks
manufactured corsets from this rubber, which contained PNP, an invisible preservative that

stained the corsets. Due to the rubber's visual similarity to the sample, Sellers J found no

349 Sale of Goods Act s 15(2).
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implied condition violation under section 15(2)(a). The rubber was till commercially usable
after the staining agent was removed or neutralised, so section 15(2)(c)'s merchantability

condition was met.

Sellers J noted that the arbitration Appeal Committee assessed the rubber's quality and
condition using market standards for colour, texture, and impurities. Industry standards did
not consider PNP use when assessing rubber quality. Since PNP is a preservative and less
common in pale pancake, it did not affect rubber quality. According to the statutory definition
of 'quality of goods' in section 62(1) (now section 14(2b) of the 1979 Sale of Goods Act),
'quality of goods' does not include preservative type, supporting the industry's claim that
PNP did not affect rubber quality.3*

The buyers' potential success hinges on demonstrating that the 21 bales of rubber did not
match the sample delivered in the initial delivery. The court considered whether PNP, a
defect not visible on a reasonable sample examination, grants rights under section 15(2)(c)
rather than (a). Subsection (a) expects the bulk to match the sample in observable qualities,
whereas subsection (c) expects satisfactory quality, possibly including latent defects not

visible by standard inspection.®®

Referencing the precedent set by Drummond v Van Ingen (1887), which largely informs
section 15, the discussion focuses on the interpretation of ‘quality’ in contractual terms. Lord
Selborne's remarks in that case suggest that ‘quality’ should only refer to attributes that are
evident or could be identified through reasonable inspection and testing of the samples,
given the buyers’ context.**® Therefore, if the buyers were to prevail, they would need to
prove that PNP in the bales, though undetectable through normal inspection, constitutes a
significant deviation from the agreed-upon quality, rendering the goods not in violation of the
contract based on the sample's characteristics. The HOL narrowly interpreted a contract
clause to rule that it did not cover hidden defects. This implied a guarantee for unseen
issues. In essence, this clause does not address hidden flaws. Hence, this interpretation

negated the seller's claim.

However, a buyer cannot conduct an atypical analysis of a sample to uncover previously
unknown properties and then demand that the entire product reflect these properties based

on the sample clause. Following Lord Macnaghten's example, a buyer cannot insist that the

356 Sale of Goods Act s 62(1); Sale of Goods Act s 14(2b).
357 Steels & Busks Ltd v Bleecker Bik & Co Ltd (n 356).
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entire batch must have the same chemical composition if they analyse a fabric sample and
find the dye contains a specific amount of a chemical.** If the batch lacks this composition,
they can argue that it is not up to standard or does not meet another quality requirement. But
they cannot claim it violates the agreement that the bulk must match the sample in visible

quality.

Sellers J agreed with the clause's interpretation and intended to apply the same
reasoning.*® He said that the contract and parties' expectations determine how well a
sample represents the whole. In this case, the parties agreed to use a visual inspection,
which is common in their industry, instead of analysis, X-raying, or destructive testing. Lord
Selborne also noted that neither 'PNP' nor any other chemical commonly used for
coagulation and preservation is visible to the naked eye. Therefore, the presence or
absence of such chemicals would not violate the sample clause because the contract
required visual inspection to determine sample quality. The fact that the buyers used the
initial delivery without any issues and placed subsequent orders indicates their satisfaction
with the product. No defects were found after buyers processed the rubber. In such cases,

sellers are only responsible for visually matching the product to the sample.

The case of Gill & Duffus v Berger & Co Inc (1983) provides definitive guidance on the
interpretation of sale by sample in commercial contracts.®' The case involved a contract for
500 tonnes of ‘Argentine Bolita Beans’ that explicitly included sample-based quality
requirements under section 15. Lord Diplock's judgment confirms that this was ‘a contract of
sale by sample as well as by description,” which established a clear precedent for how
courts should approach such dual-classification cases. The contract's terms were particularly
illuminating regarding the role of samples in commercial transactions. It specified that quality
would be determined ‘as per sample submitted to buyers and sealed by the General
Superintendence Company Ltd., Paris’. The explicit reference to a sealed sample, combined
with the requirement for a quality certificate ‘indicating that the quality of the lot is equal to
the one of the sealed sample’, demonstrates how sample-based sales could be structured to
provide clear quality benchmarks. The case's treatment of mixed goods within a sample-
based sale is especially significant. When the delivered beans contained a small proportion
of non-Bolita varieties, the court took a pragmatic approach by referring the matter back to
arbitrators to determine whether, from a commercial perspective, the goods could still be

classified as ‘Argentina Bolita beans’. Therefore, this decision is indicative of a sophisticated
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comprehension of commercial realities in which the standard for evaluating sample

compliance may not be absolute purity.

2.3 Product Liability under Tort Law and in Negligence

Whilst contract law provides some recourse for purchasers when goods do not conform to
the terms of the contract, tort law tort law offers additional avenues for consumer protection.
Tort law applies where one party's actions or omissions harm another without any prior
agreement. This branch of private law focuses on civil wrongs that occur between
individuals, not state-related ones like criminal law. Although contractual obligations arise
from agreements voluntarily entered into by the parties, tort obligations arise from laws that
dictate acceptable behaviour and accountability in interpersonal interactions. For example,
negligence, battery, deceit, and defamation demonstrate a fundamental legal principle i.e.,
individuals have rights that protect them against such wrongful conduct irrespective of any

previous interactions.

Moreover, tort law addresses some of the most profound ethical and societal questions - the
permissible ways individuals can treat one another and the allocation of responsibility when
misconduct occurs.**? Although contract law offers remedies when purchased goods fail to
meet contractual standards, tort law extends its protective reach beyond contractual
boundaries through doctrines such as product liability and negligence. This is particularly
important in protecting consumers from harm caused by defective or unsafe products, even

in the absence of a direct contract with the manufacturer.

Essentially, an act or omission that causes legally cognisable harm to persons or property is
a tort. Tort law provides redress by imposing liability on the responsible party. By mandating
compensation, tort law also acts as a deterrent against harmful behaviours.*® For instance,
if a surgeon tasked with amputating a patient’s left leg instead amputates the right leg, that
patient may be able to pursue a tort lawsuit alleging medical malpractice and seeking
compensation against the surgeon.*** However, academic discourse challenges the idea
that tort law always improves justice. Goldberg and Zipursky discuss that the civil recourse

literature often associates it with making the plaintiff whole. But this purely compensatory
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idea of transitioning from a less just to a more just state is difficult to reconcile with the

practical realities of how tort law operates.®®

A manufacturer who knowingly sells adulterated food that causes consumer illness is a
classic example of food adulteration. In such cases, affected consumers can sue under tort
law to obtain compensation for the harm suffered. This application of tort law holds the
manufacturer accountable and may encourage other food industry entities to follow safety
standards to avoid similar liabilities.**® However, scholarship doubts this deterrent effect in
food safety. Despite the intention of tort law, Polinsky and Shavell argue that product liability
law, does not improve product safety beyond what is achieved through regulatory oversight
and the fear of negative publicity. Besides, no statistical evidence could be found to support
the idea that product liability law had improved safety for popular products such as general

aviation aircraft, automobiles, and the DPT vaccine.*®”

A later study expands on this critique by investigating how liability law might motivate firms
to implement safer food practices.>®® The research reveals that although liability claims,
insurance, and management strategies influenced by liability law may drive food safety
initiatives, these assumptions may be overly optimistic as much of the evidence is mostly
anecdotal.*®® The study suggests that although liability law does not necessarily guarantee
improved safety measures, it could promote a corporate culture that prioritises food
safety.?’® This suggests that sociological analysis of economic and legal issues could

improve understanding of liability law's effects on firm behaviour.

Goldberg and Zipursky articulate that tort law compensate victims, deters harmful actions
and to a lesser extent, imposes punishment.*”! These principles highlight how tort law’s role
protects public health by preventing the distribution of unsafe food products and resolving
individual disputes. Tort law is shaped by both common law, which evolves through judicial

decisions, and statutory law, and establishes a formal framework for damage assessment.
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The dualistic nature®? enables tort law to adaptively apply its principles to diverse cases,
such as food adulteration.®”® Tort law addresses societal duties, including the sale of unsafe
food, unlike criminal or contract law, which address public order or contractual
agreements.** Indeed, by emphasising the consequences of wrongful acts rather than the
perpetrators' intentions, tort law protects public health and consumer interests.*”® Food
adulteration, where the harm inflicted, such as health risks, triggers liability regardless of
producer intent, shows the focus on consequences. Thus, tort law is especially relevant for

remedying food safety lapses.

2.3.1 Development of the Common Law of Tort in Bangladesh

The tortious cause of action of negligence has its roots in the common law of Bangladesh,
the UK, and India. This requires some consideration of some settled laws in most of the
advanced jurisdictions such as the UK. This section is included in this thesis to provide an
analysis of the legal framework and highlight its potential application, despite its sporadic
use in Bangladesh. This examination sheds light on the shared legal heritage and distinct

challenges to advance the dialogue on tort law and its ability to adapt to food adulteration.

The law of tort is a recognised cause of action under the legal system of Bangladesh. In
Bangladesh Beverage Industries Limited (2016),%® the Appellate Division®”” upheld the High
Court Division's ruling that judges can establish new tort laws. Additionally, tort law allows for
monetary compensation for suffering, pain, and loss of life expectancy.®® In the Biritish
American Tobacco (2014) case, the Appellate Division defined tort as a non-contractual
wrong requiring a common law remedy, based on Clerk and Lindsell's Law of Torts.®®
These judgments demonstrate that tort law evolves from common law through judicial

decisions.
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However, despite the passage of time since these cases, there has been a notable lack of
new case law in the field of tort, with very few reported instances.*° The High Court Division
of Bangladesh highlighted the stagnant development of tort law in the country in Catherine
Masud and others v Md Kashed Miah and others (2015).%' The court recognised the
significance of tort law, a key component of English Common Law, which has been adopted
in India and various Commonwealth nations due to its alignment with principles of ‘justice,
equity, and good conscience’.*® Notably, in an earlier case, Wahid Mia, the High Court
Division also recognised the tort of nuisance but noted that Bangladesh does not have a tort
law statute.®® Therefore, the courts have always adopted the English common law as being

consonant to justice, equity and good conscience.®*

Despite this, tort law is not a fundamental part of Bangladesh's legal system.>® The
reluctance of subordinate courts to address tortious claims, unless they are strictly statutory,
has resulted in a noticeable absence of decisions on matters like medical negligence and
vicarious liability.*® In addition, the High Court Division pointed out that it had not been
asked to comprehensively review tort law issues, which limited its ability to provide detailed
guidance.®®” Nonetheless, the court expressed a clear stance that it is time for a thorough
examination and consideration of integrating tort law into Bangladesh's legal system. Even

medical and other negligence claims would be properly addressed with this integration.

The observations made by the High Court Division in Catherine Masud and Wahid Mia
highlight two significant tort law developments in Bangladesh. Firstly, the High Court
Division’s emphasis on ‘justice, equity, and good conscience’ is consistent with the adoption
and adaptation of tort law in other Commonwealth countries which suggests that it should be
integral to legal fairness and justice. Secondly, the High Court Division explicitly expressed
concern over the subordinate courts' reluctance to issue rulings on tort law matters. This
hesitation is perceived to stem from a sense of inadequacy or lack of empowerment
amongst these courts to adjudicate on tortious claims, despite the Appellate Division
affirming that judges have the authority to create new tort laws. This discrepancy casts doubt
on the judicial system’s ability to develop and apply tort law, especially when the appellate

authority has acknowledged the need. These concerns also have practical implications.
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Numerous incidents reported in the media, such as clinical negligence, reckless driving, and
workplace accidents, fall under the purview of tort law. Yet, the number of tort law cases filed
and successfully adjudicated is disproportionately low compared to the potential number of
tortious incidents. This gap indicates the legal system should be more proactive in
encouraging tort-related case filing and adjudication. As such, there is an urgent necessity to
inform the people about their legal rights and the protective role of tort law, as heightened
awareness could enable individuals to pursue justice and catalyse the evolution of tort

jurisprudence.

In essence, Bangladesh has little tort jurisprudence, so it lacks insight into the elements of
liability needed for a successful cause of action. Following the above discussion, the High
Court Division's ruling suggests that English common law liability should apply to
Bangladeshi tort actions. This means that tort actions in Bangladesh would generally apply
English common law liability elements such as duty of care, breach of duty, and causation

for negligence claims.3®®

2.4 Remedies in Tort

In addition to contract law, consumers may seek remedies under tort law, particularly
through claims of negligence and deception. Tort law provides important mechanisms for
redress in cases where consumers are harmed by defective or adulterated food. This
section introduces these remedies and outlines their potential in addressing food
adulteration, whilst briefly acknowledging their limitations. A more detailed exploration of
these limitations, particularly the challenges of proving causation and assigning liability, will

follow in Chapter 3.

2.4.1 Negligence in Food Adulteration

Consumers may claim remedies if the seller fails to ensure the food's ‘safe’ status, thereby
breaching the duty of care to avoid harm to the consumer.*® The development of duty of
care commenced with the seminal case of Donoghue v Stevenson, in which Mrs Donoghue

drank a bottle of ginger beer manufactured by Stevenson that contained a decomposed
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snail.>**® She claimed damages for both the shock and gastroenteritis after consuming the
ginger beer. The HOL held, by bare majority, that the manufacturer owed a general duty to
consumers to ensure their products do not cause foreseeable harm. In his judgement, Lord

Atkin formulated the ‘neighbour principle’, stating:

You must take reasonable care to avoid acts or omissions which you can reasonably

foresee would be likely to injure your neighbour.®"
The scope of this duty evolved in in Anns v Merton London Borough Council (1978),%%2
where Lord Wilberforce articulated a two-stage test for negligence: first, determining the
proximity between the parties, and second, assessing whether policy considerations would
render imposing a duty unfair, unjust or unreasonable.®** However, this test was later
overruled in Caparo Industries plc v Dickman (1990),%** which established a more refined
three-stage test requiring (1) foreseeability of harm, (2) proximity between the claimant and
defendant, and (3) an assessment of whether imposing liability is ‘fair, just, and
reasonable’.>*® The Caparo test remains the primary test for duty of care in negligence
claims today.?%* Although this is true generally for tort law, in relation to the topic of
consumer protection, tort law would refer back to the Sale of Goods Act (1979), and the
Consumer Protection Act (1987).

Food adulteration can cause both physical and psychological injuries. Physical harm may
result from the consumption of adulterated food, leading to severe health conditions,
including organ damage or chronic illnesses such as cancer. However, psychological harm
presents a more complex legal challenge because courts generally require a diagnosed
psychiatric condition to support a claim. Brennan provides historical context for this strict

approach:

Formerly, it was believed that psychological injury was much more likely to be

fraudulently claimed than the physical, which is usually visible and therefore

somehow more ‘real’.¥’
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The examples of psychological injury include clinical depression, personality changes,
sleeping problems, and post-traumatic stress disorder (PTSD).>*® In order to claim damages
for negligence, the plaintiff must prove a breach of duty and that the damage is not too
remote.®*® The Hillsborough disaster litigation, particularly in Alcock v Chief Constable of
South Yorkshire (1992), the courts restricted recovery for psychological injury to recognised
conditions such as PTSD or clinical depression, rather than transient emotional upset.*®® The
same principle applies to food adulteration cases, where claimants must provide medical

evidence linking their psychiatric injury to the negligent act. Yet, courts have only:

Slowly, and because of progress in medical science, come to accept that ‘nervous
shock’ constitutes a medical condition for which compensation may be

appropriate.*’

The foreseeability and proximity principles are pivotal in assessing claims for establishing a
psychological harm. In McLoughlin v O'Brian (1983), the courts recognised that witnessing
harm to close family members could lead to compensable psychiatric injury if such harm was
foreseeable.**? By applying this reasoning to food adulteration, courts may impose liability if
a direct link between adulterated food and psychiatric injury is established. However, Deakin

and Adams caution that:

Foreseeability alone is entirely inadequate as a test for establishing a duty of care.*®®
The case of Bhamra v Dubb (2010) explored food safety negligence in a religious context.***
The defendant, a caterer responsible for providing food at a Sikh wedding, failed to ensure
the food was free from eggs, which violated Sikh dietary expectations. A guest suffered a
fatal allergic reaction after consuming a dessert that contained egg. The court applied the
Caparo three-stage test and ruled that the caterer had a heightened duty of care due to the
religious setting, as guests reasonably relied on the expectation that the food adhered to

dietary laws.**® The court reasoned that Mr Dubb owed a heightened duty of care due to the
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specific religious context, which created an expectation of absolute adherence to dietary
laws.**® This case demonstrates that food providers at religious or culturally specific events
may be subject to more stringent liability if they are not meeting the dietary expectations that

consumers justifiably rely upon.

However, if a similar case involved only psychological distress, such as distress from
learning that food was not halal or kosher after consumption, the courts’ decision would
depend on whether the claimant is classified as a primary victim or a secondary victim. A
primary victim, as defined in Page v Smith (1996), can claim damages for psychological
harm if it is a direct result of the defendant's negligence and constitutes a recognised
psychiatric condition, such as PTSD or clinical depression.*®” For secondary victims, the
Alcock test must be satisfied. These include a close tie of love and affection with a primary
victim, proximity in time and space to the negligent act or its immediate aftermath, and
foreseeability of the psychiatric harm caused by witnessing the harm. Secondary victims

cannot succeed in a claim for psychological injury without these elements.

Thus, generalised claims arising from indirect impacts, such as public distrust in food safety
or even fear, might also lack the proximity needed to establish a duty. For example, in Re
Creutzfeldt-Jakob Disease Litigation (1998), the courts showed reluctance to assign liability
for psychiatric injury solely due to the apprehension of acquiring a prospective iliness unless
a specific relationship (e.g., doctor-patient) or proximity exists to make psychiatric injury
reasonably foreseeable.*®® A stricter approach was also seen in Watts v Morrow (1991),
where the court ruled that damages for distress and inconvenience are not recoverable

under negligence, except where physical discomfort is also present.*%

One of the primary policy concerns is the floodgates argument, which suggests that allowing
too many negligence claims for psychiatric harm could lead to excessive litigation. Courts
have historically been cautious about expanding liability in these cases in recognition of the
risk of overwhelming defendants with claims. In Alcock, the HOL reiterated the necessity of
preventing an influx of psychiatric injury claims by enforcing strict legal thresholds. The
judgment emphasised that public interest may override proximity to ensure that negligence

law remains within reasonable limits. As Lord Oliver stated:
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Grief, sorrow, deprivation and the necessity for caring for loved ones who have
suffered injury or misfortune must, | think, be considered as ordinary and inevitable
incidents of life which, regardless of individual susceptibilities, must be sustained

without compensation.*'°

According to Deakin and Adams, courts may deny liability even where proximity exists if
allowing claims would lead to indeterminate liability, overwhelm defendants, or create
unsustainable financial burdens.*'! This reasoning is pertinent in food adulteration cases
because claimants may seek damages for psychological harm without direct physical injury.
Courts are reluctant to expand liability in these cases, as doing so could expose food
manufacturers and suppliers to excessive claims, thereby raising compliance costs and
leading to defensive practices in the industry. As Lord Steyn aptly summarised in White v
Chief Constable of South Yorkshire Police (1999):

The law on the recovery of compensation for pure psychiatric harm is a patchwork

quilt of distinctions which are difficult to justify.*'?

Despite these policy-driven restrictions, courts have occasionally allowed psychological
injury claims in cases involving intentional deceit, though such exceptions remain rare. This

is explored further below.

2.4.2 Deception in Food Adulteration

The tort of deceit remains a key tool in addressing cases where food adulteration occurs
through fraudulent misrepresentation.*'> However, since the enactment of the
Misrepresentation Act (1967), tort law’s application has become rare and confined to cases
where statutory remedies are unavailable or insufficient. This section examines the elements

of deceit, the remedies available and the related legal challenges.

In order to establish a claim under the tort of deceit, the claimant must meet the following
requirements. The first element is a false representation made by the defendant. False
representations are frequently used in food fraud cases, such as through misleading

labeling, deceptive advertising, or the intentional omission of harmful or unapproved
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ingredients. Companies may falsely advertise food as organic, ‘free from’ allergens, or
meeting safety standards when, it actually contains unauthorised substances. This is
consistent with R v Barnard (1837), where a false representation by conduct was deemed

deceitful 4

The second requirement is that the statement be about an existing fact rather than an
opinion or future promise. For instance, a food manufacturer falsely claiming a product is
“100% organic’ or ‘sugar-free’ when it contains synthetic additives constitutes a factual
misrepresentation. The third element is knowledge of falsity or recklessness as to its truth.
The defendant must either know the representation is false or be reckless as to whether it is
true. Derry v Peek (1889) established this principle whereby the court held that fraudulent

intent must be proven, and mere negligence is insufficient.*'

More recently, in Eco 3 Capital
Ltd v Ludsin Overseas Ltd (2013), the Court of Appeal reaffirmed that intention is inferred
from the defendant’s awareness of the falsehood rather than being a separate legal
requirement.*'® In food fraud instances, intentional mislabelling, substitution of inferior

ingredients, or failure to disclose harmful components would satisfy this element.

The fourth requirement is that the defendant made the misrepresentation with the intention
that the claimant would rely on it. The purpose of deceptive food labelling and false
advertising is to influence consumer purchasing decisions by creating a misleading
perception of a product’s quality or authenticity. Fifth, the claimant must have relied on the
false representation to make a transaction. Consumers in the developed world generally
tend to depend on product labelling and advertising to make informed choices. If a company
falsely markets a product as ‘safe for allergy sufferers’ and a consumer purchases it based

on this claim, reliance is established.

Lastly, the claimant must have suffered damage as a direct consequence of the deceit. Food
fraud can cause various harms such as economic (overpaying for an adulterated product),
physical (illness caused by adulterated or mislabelled food), or psychological (distress and
betrayal from being misled). Courts have recognised that fraud-related distress is
compensable, as illustrated in Shelley v Paddock (1979), where the claimant successfully

recovered damages for fraud-induced distress.*”
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Compensatory damages are the primary remedy and are intended to restore the claimant to
the position they would have been in had the fraud not occurred. As per Lord denning in
Doyle v Olby (Ironmongers) Ltd (1969), deceit allows claimants to recover all losses directly
caused by the fraudulent misrepresentation, even if they were unforeseeable.*'® The Court
of Appeal in Glossop Cartons and Print Ltd v Contact (Print & Packaging) Ltd (2021)
reinforced this principle by clarifying how courts should assess damages in deceit claims.*'
The court held that damages should be calculated by determining the actual value of the
misrepresented goods at the time of purchase and awarding the claimant the difference
between the price paid and the actual value of the goods. In food fraud instances, where
consumers typically overpay for products based on deceptive labeling, the court would likely
evaluate the actual market worth of a product, subtract it from the amount paid, and award
the difference as damages if, for instance, a corporation falsely markets a product as

‘organic’ whereas laboratory tests show non-organic pesticide use.

Additionally, Glossop Cartons confirms that consequential losses are recoverable in deceit
cases. In this context, claimants may recover not just the difference in price, but also
financial losses resulting from the deceit, including medical expenses due to allergic
reactions from undisclosed ingredients, and psychological harm experienced by consumers
misled into violating religious or ethical dietary restrictions. Hence, full restitution could be a

possibility in deceit-based claims.

In contrast, punitive/exemplary damages are generally unavailable in deceit cases unless
the fraud is oppressive or calculated for profit.*?® Courts have also recognised the emotional
distress caused by deceit. In Archer v Brown (1985), the court awarded £500 in aggravated
damages for the plaintiff's injured feelings.*?' Taking this into consideration, a consumer who
unintentionally consumes adulterated food may be able to argue for aggravated damages if
they suffer significant emotional distress or humiliation, especially if religious, dietary, or
ethical beliefs are implicated. In any event, courts require clear evidence beyond just

disappointment.

However, proving that a defendant knew their representation was untrue is one of the
trickiest parts of a deceit claim. As QCs Grant and Mumford observe, those who lie to gain

an advantage or to harm others do not openly disclose their dishonest intentions or
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actions.*?? Indeed, this makes it difficult for claimants to present concrete proof of fraudulent
intent, especially in corporate food fraud cases, where senior executives may attempt to
shield themselves from liability by claiming ignorance or shifting blame within the supply

chain.*?3

To summarise, the above discussion has shown the various issues relating to the
establishment of a duty of care to begin with. Victims of food fraud may find some solace in
the tort of deceit, but it is still only applicable in situations where fraudulent intent can be
proven. Future legal developments may further clarify the boundaries of compensable
emotional harm in deceit claims. Overall, the current analysis is meant to be a precursor to a
more detailed critique in Chapter 3, which further investigates the challenges associated with

burden of proof and the overall effectiveness of tort law in protecting consumers.

2.5 Conclusion

This chapter has examined the foundational doctrines of private law, specifically contract
and tort law, and their potential application in addressing food adulteration in Bangladesh.
The analysis reveals a complex legal framework shaped by the country's colonial history and
subsequent legal evolution. In contract law, key doctrines such as misrepresentation, fraud,
and implied conditions as outlined in the Contract Act (1872) and the Sale of Goods Act
(1930) were explored. These doctrines provide potential avenues for consumers to seek
redress when food products fail to meet represented standards or are unfit for their intended
purpose. The principle of caveat emptor, whilst still relevant, has been tempered by legal
developments that place greater responsibility on sellers to ensure product quality. Tort law,
particularly the doctrines of negligence and product liability, offers additional protections for
consumers harmed by adulterated food products. The development of the duty of care
principle, from Donoghue v Stevenson to the Caparo test, provides a framework for holding
food producers and sellers accountable for negligence. However, the chapter also

highlighted the underdeveloped nature of tort law in Bangladesh.

The examination of these legal doctrines reveals both potential and limitations in their
application to food adulteration cases. Although they provide mechanisms for individual

redress, questions remain about their efficacy in addressing the systemic character of food
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adulteration. Moreover, scarcity of tort law cases in Bangladesh and the hesitancy of lower
courts to adjudicate on tortious claims suggest that the full potential of private law in
addressing food adulteration may not yet be realised in Bangladesh. Overall, the present
analysis sets the stage for a more detailed critique in the next chapter of the efficacy of
these private law mechanisms in combating food adulteration. It brings up important queries
about whether these legal tools are sufficient to protect consumers and deter adulteration

practices, or if alternative or complementary regulatory methods may be necessary.
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Chapter 3: The Efficacy of Private Law in Tackling Contemporary Food Adulteration

3.1 Introduction

This chapter builds upon the groundwork laid in the previous chapter to critically analyse the
practical application of private law in addressing food adulteration. Specifically, the current
analysis will specifically examine the constraints of conventional contractual and non-
contractual solutions in addressing modern day food adulteration. Through the identification
of these deficiencies, the critique will facilitate the examination of extensive public law

interventions as possible remedies to this widespread problem.

3.2 Shortcomings Under Contract Law

The following section first examines the key limitations of contract law which undermine its

effectiveness in protecting consumers from adulterated food products.

3.2.1 Fallacy of the Privity of Contract Requirement

The doctrine of privity has been revered and critiqued for centuries. It enshrines the common
law principle that only parties privy to a contract are allowed to sue each other to enforce
their rights and liabilities, and no stranger is allowed to confer obligations upon any person
who is not a party to contract.** However, by the mid-19" century, the relationship between
contract and tort law under English common law was notably obscure. A landmark case
exemplifying this confusion was Winterbottom v Wright (1842), where the presence of a
contract seemingly seemed to preclude tort claims by non-parties.*?® The lack of a tort action
in early 19" century England is often cited as explaining this decision.*® The ruling
entrenched the ‘privity’ or ‘contract’ fallacy, which later broadly shielded contractual parties
from tort claims by non-privy individuals.*?” The result was a jurisprudence that, for much of

19" century stifled the interaction between contract and tort law.
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By the 20" century, however, the edifice of privity began to crack. In response to the privity
fallacy, English courts recognised a general tort of negligence, particularly for defective
products. Donoghue v Stevenson established the modern tort of negligence and allowed
negligence claims to coexist with contractual obligations.*?® Product liability increased due to
fragmented distribution chains, where buyers relied on a manufacturer's marketing to
distinguish between products bought from retailers that were not easily appraisable, such as
pre-packaged foodstuffs or automobiles, and where mere users who had no relation to the
chain of sales might have no remedy under contract. Had the privity fallacy continued, it

would have allowed manufacturers immunity from tort liability for defective goods.*?°

Yet, the journey did not end there. English common law has uniquely progressed in its
handling of contractual third-party beneficiary doctrines. Unlike other legal systems that have
long permitted such doctrines, England explicitly prohibited them until the 1999 Contracts
(Rights of Third Parties) Act.**® Even after this Act, English law continues to prefer tort
actions over contract claims in situations that other jurisdictions might handle
contractually.*®" In addition, the evolution of contract law has also changed how guarantees
are treated. The Sale of Goods Act (1893) abolished caveat emptor with implied warranties
of merchantability.**> Nevertheless, manufacturers and sellers commonly offered
'guarantees’ that effectively limited the scope of both warranty and negligence claims, even
in personal injury cases. After widespread use, the Unfair Contract Terms Act (1977) banned
unreasonable contract terms to limit liability.*** Thus, the requirement for a direct contractual
relationship, or privity, in lawsuits against manufacturers and sellers for negligence is

progressively disappearing.***
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Conversely, in Bangladesh, section 2(h) of the Bangladeshi Contract Act (1872)*° defines a
contract as a legally binding agreement between two parties backed by consideration.**
Here, the privity doctrine retains its rigid form which could be problematic because it bars
third-parties, who are not in privity of contract, from bringing claims against the contracting
parties. This limitation applies in situations where a contract is made between two parties,
but it has negative effects on or causes harm to a third-party who is not involved in the
contract. The third-party may have no legal remedy against the contracting parties due to the
privity requirement. This could then prevent consumers, users, or other third-parties not in
direct contractual relationships from suing manufacturers, distributors or sellers for defective
products or negligence, even if they are harmed by the products. The privity doctrine can
also prevent third-party beneficiaries, who were intended to benefit from a contract, from

enforcing a contract if they are not formal parties to it.

However, Bangladeshi courts have carved out exceptions and allowed third-parties or
‘strangers’ to enforce contracts in certain cases.**” The first major exception is the
‘beneficiary under a contract’ principle. In Dunlop Pneumatic Tyres v Selfridge & Co. (1915)
the court ruled that property rights, such as under a trust, can give a third party the right to
enforce a contract.**® The second exception relates to conduct, admission, or
acknowledgment. If one party acknowledges, conducts, or admits the other's right to sue and
enforce the contract without privity of contract, the recognising party can be held liable
based on estoppel principles. The third exception applies to provisions for maintenance
under family agreements. A third-party (often a female family member) has beneficiary rights

and can sue to enforce a family agreement's main purpose.

3.2.1.1 Addressing Modern Consumer Challenges

The inherent characteristics of consumer transactions may be necessary to further assess
the doctrine of privity's limitations in protecting consumers from food adulteration. Traditional
retail channels cater to daily/frequent needs rather than stock up shopping, so consumer

purchases are small but high in volume.** Since legal fees often exceed the value of the
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adulterated product, individual litigation seems impractical. A consumer affected by a low-
priced adulterated food item will unlikely seek legal redress due to the high cost of litigation

compared to the financial harm.

Moreover, there exists a profound knowledge and power asymmetry between consumers
and producers. Consumers often lack detailed knowledge about the legal recourse available
and the technical specifics of the products they consume. For instance, a BFSA study
covered 24 districts across divisions and 48 sub-districts (two from each district). This
structure yielded a large sample of 1225 households for studying consumer behaviour on
unsafe or adulterated food.**° The findings indicate that over half of the respondents (55.1%)
reported that they typically complain to the seller when faced with such issues. However, a
substantial proportion (41.1%) opt for inaction, and only a minor fraction take other actions
such as returning the food (28.7%) or avoiding the seller in the future (13.3%). Remarkably,
very few (1.4%) use the adulterated food as animal feed, and some (7.7%) destroy it at

home, which suggests an underutilisation of more formal legal channels.*'

As a result, the imbalance makes it harder for consumers to assert or recognise their rights.
This gap is precisely where consumer law diverges from commercial law, which typically
deals with entities possessing similar bargaining powers and resources. Consumer law is
uniquely positioned to protect a weaker party which is the consumer against more powerful
commercial entities, through mechanisms that do not rely on the consumer's initiation of
legal action.**? Consumer protection laws address these issues by instituting preventative

measures such as safety standards and clear labelling requirements,*

coupled with
punitive measures for non-compliance. These regulations operate independently of
individual consumer litigation, thus removing the burden from consumers to initiate legal

proceedings and instead placing the onus of compliance directly on businesses.
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Given the impracticality of individual litigation for small-value claims, Alternative Dispute
Resolution (ADR) methods such as mediation or arbitration present a practical solution. ADR
could offer a quicker, less expensive, and more accessible means for consumers to resolve
disputes.*** Furthermore, the implementation of ADR specifically tailored for consumer
disputes can facilitate the aggregation of small claims into larger, more economically viable
action groups.*** In short, the doctrine of privity falters in its application to consumer
protection from adulteration by limiting legal recourse to contracting parties. Therefore, its
rigid confines necessitate a recalibration of consumer law to emphasise accessible dispute

resolution options.

3.2.2 High Standard of Proof for Proving Fraud

Essentially, section 17 of the Contract Act (1872) predicates liability on intent which is a legal
threshold that proves to be impractical in many cases of food adulteration.**® For example,
economic adulteration can be both intentional and unintentional. The Gloucester Cheese
case where toxic red lead found its way into cheese due to adulterated annatto used for
colouring exemplifies unintentional adulteration through a convoluted supply chain.**’
Despite the harm inflicted, no clear intent to deceive existed amongst the involved parties.
Complex commercial interactions, even in the absence of fraudulent intent, can result in the
creation of harmful products, as this case shows. Similarly, in relation to the widespread use
of formalin in Bangladesh, proving intent, whether on the part of sellers or upstream

suppliers often remains difficult.*®

Many of them use formalin without understanding its
health risks to meet consumer expectations for fresh-looking produce which blurs the line

between deceit and negligence.**® Thus, whilst deceptive, using an adulterant often lacks
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the direct ‘intent to deceive’ in the traditional legal sense, which could complicate

prosecution under the current framework.**°

In practice, proving intent in food adulteration is notoriously difficult. In order to successfully
prosecuting under fraud-based laws, concrete evidence that links an individual to the
adulteration and shows they were aware of the harm is required. This typically involves
chemical analysis of the food product, which must be clearly linked to the accused through
additional documentary or testimonial evidence demonstrating their awareness and
deliberate involvement. Consumers are generally inexperienced and would fail to notice the
differences between higher quality and lower quality food.**" This makes it difficult to make

manufacturers and sellers responsible.*%?

Furthermore, when regulatory bodies compromise evidence, consumers face an even
greater evidential burden. The BSTI case exemplifies how regulatory lapses obstruct justice
and impairs the consumer's ability to prove fraud.*>®* BSTI was found to have deliberately
destroyed test samples and altered case details during the prosecution of companies
accused of selling unsafe food. The deliberate evidence tampering protected certain
manufacturers and concealed information about adulteration from coming to light.*** Such
actions severely compromise the legal process, especially where proving fraudulent intent is
necessary. Consumers need to be able to trust regulatory-verified information when buying.
When these bodies misbehave or neglect consumers, they betray trust and weaken
consumer rights protections. This is especially harmful in misrepresentation cases where

consumers must prove they were deliberately misled about a product's quality or safety.

Indeed, section 17 may not be well-suited to police and enforce such widespread practices
though it may be better suited to addressing clear, intentional misrepresentations in
transactional relationships. Therefore, a transition to a strict liability framework, focusing on
the condition of the product rather than the mental state of the producer or distributor, would
better serve the goals of food safety regulations regarding public health. This approach finds

precedent in various areas of consumer protection law, such as notable product liability
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cases in UK and US.**®° Hence, regulatory authorities must first prioritise enforcing standards
based on the food's condition and preventing harmful food from entering the supply chain,
rather than focusing solely on proving wrongful intent. This approach offers more immediate
consumer protection, although it may still not address the underlying causes of pervasive

food adulteration.

Therefore, this shift reorients the legal lens towards the safety and transparency of food
products. A preventive framework that focuses on traceability and comprehensive labelling
could offer a more effective socio-legal approach.**® Traceability makes every stage of the
supply chain transparent and accountable, allowing regulators to detect and address
adulteration at its source. Clear, mandatory labelling empowers consumers with information
about product origins and composition, facilitating informed choices and reducing reliance on
prosecutorial burdens. The goal is to try and possibly reduce the risk of harm. Although it is
logical to abandon a fraud-based approach for immediate consumer protection, fraud laws

may still have a place in instances where intentional adulteration for profit is clearly evident.

3.2.3 Inadequacies in Addressing ‘Safety’ Concerns

As mentioned in the previous chapter, Bangladesh continues to use antiquated sales laws
from the colonial 1930s as the basis for food quality standards. In particular, the loose
principle of ‘merchantable quality’,*” whereas the English Act has moved to using the term
‘satisfactory quality’.**® Goods do not need to be of top quality to be considered of
satisfactory quality; they must simply meet the reasonable expectations of the average
consumer, considering the nature of the goods and the price paid. For instance, Jewson Ltd
v Boyhan (2003) and BS Brown & Sons v Craiks Ltd (1970) illustrate the broader criterion,
where the goods performed their basic functions adequately even if they did not maximise
potential advantages or meet higher expectations.**® Furthermore, goods must be fit for the
purposes for which they are commonly supplied, but they do not need to be fit for every
conceivable purpose, especially unusual or highly specific ones not typically expected by an

average consumer. Jewson v Boyhan (2003) and Balmoral Group Ltd v Borealis (UK) Ltd
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(2006) demonstrate that goods suitable for general purposes may not be suitable for very

specialised applications unless they are expressly stated in the sale contract.*®°

Moreover, higher-quality and more expensive goods are expected to be defect-free. In Clegg
v Andersson (2003), a premium-priced yacht was expected to be nearly perfect.*®’ The
actual usability of the product in its intended market also matters. Britvic Soft Drinks Ltd v
Messer UK Ltd (2002) shows that even if a product meets technical standards, benzene
(even in harmless amounts) could damage commercial or reputational value, making it
unsatisfactory.*? Additionally, goods must also comply with relevant laws and regulations to
be considered as satisfactory quality. The cases Niblett Ltd v Confectioners Materials Co Ltd
(1921)*3 and Pears (Newark) Ltd v Omega Proteins Ltd (2009) demonstrate that even if a
product is technically usable, trademark infringement or non-compliance with hygiene

regulations can render a product unsatisfactory.*®*

As Atiyah points out, the Sale of Goods Act (1979) did not explicitly require goods to be safe
to meet merchantability before the amendments.*®® However, case law, especially regarding
motor vehicles, established a precedent that goods deemed unsafe for use were not

considered merchantable.*® The inclusion of ‘safety’ in section 14(2b)(d)**’

makes explicit
what was previously inferred through case law: safety is a key element of the 'satisfactory
quality' standard.*®® Consequently, this shift requires goods to perform their intended

functions and be safe for all intended uses.

Building on this, Goode and McKendrick elaborate on the practical considerations of
safety.*®® They note that the safety of goods can be context-dependent, meaning that goods
may be safe for one purpose but not for another. As a result, it is essential for the seller to
clearly specify this in the contract. Additionally, it is incumbent on the seller to provide clear
instructions on the safe use of the goods. If the seller provides adequate instructions and
warnings about the use of the product, the product is considered to meet the satisfactory

quality standard concerning safety. However, if such instructions are lacking, the quality
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could be deemed unsatisfactory due to safety concerns. The integration of safety into the
definition of satisfactory quality conforms with the reasonable expectations of a buyer
concerning the safety of the product. In turn, sellers are required to ensure that goods are
safe for all intended purposes and to provide all necessary information and warnings to
prevent misuse or hazards. Thus, this approach to safety implies that the standards for
satisfactory quality are not just about the functional and aesthetic aspects of goods but is

also fundamentally about their safety.

On the other hand, the continued use of the term ‘merchantable quality’ in the Bangladeshi
Sale of Goods Act (1930) raises important questions about the implications for consumer
protection against food adulteration. The first concerns legal ambiguity. As discussed above,
the term ‘merchantable quality’ was historically interpreted within a commercial context,
primarily focuses on whether goods can be sold under the description by which they are
marketed. This could lead to ambiguity in enforcement, particularly for food adulteration
cases where the safety and health implications may not directly impact the saleability of the

goods in the short term.

The interpretation of ‘merchantable quality’ are addressed by an Irish case, James Elliot
Construction Ltd v Irish Asphalt Ltd (2011).4’° The case addressed the contractual liability of
a supplier of defective building materials to a buyer/builder. However, the judge's decision
provided important clarification on two key points of law relevant to the broader debate.
Firstly, the judge rejected the accepted English position, as demonstrated in the case Aswan
v Lupdine (1987), which held that for commercial buyers, goods only needed to be fit for one
of their common purposes to be considered merchantable.*’" Instead, the Irish judge applied
a more demanding standard, typically associated with consumer sales, whereby goods must
be fit for all common purposes to meet the ‘merchantable quality’ threshold. This decision

favoured the position of the buyer over the seller in a commercial sales contract.

Secondly, the judge's interpretation pre-empted the recommendations of Ireland's Sales Law
Review Group, an expert body tasked with advising on reforms to the sale of goods laws.
Inspired by the UK's position, the group recommended replacing the archaic ‘merchantable

quality’ requirement with the modern ‘satisfactory quality’ standard.*’? Under their proposed
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definition, goods would be deemed satisfactory quality if ‘they meet the standard that a
reasonable person would regard as satisfactory, taking account of any description of the
goods, the price (if relevant) and all other relevant circumstances’.*’® Notably, this
recommendation made no distinction between commercial and consumer buyers in terms of

the quality standard applied.

Although the aforementioned cases may point to the need for Bangladesh to transition from
the antiquated ‘merchantable quality’ to the more robust ‘satisfactory quality’ standard, it is
arguable whether such legislative amendments alone would be sufficient to effectively tackle
the deeply entrenched issue of food adulteration in the country. The introduction of a
‘satisfactory quality’ standard may enhance the legal framework by broadening the criteria
for assessing goods, but this standard primarily focuses on ensuring that goods meet
reasonable consumer expectations in appearance, safety, and durability. However, the
definition itself does not directly tackle the hidden nature of food adulteration. This is
because adulterated food could sometimes pass the basic tests of satisfactory quality as
perceived by an average consumer, especially when the adulteration does not immediately

affect the look or basic function of the food.

Besides, the enforcement of the ‘satisfactory quality’ standard requires sophisticated
detection techniques, especially in cases of chemical adulterants and other non-visible
alterations that can easily evade basic quality checks.*’* The current regulatory control
system in Bangladesh lacks the tools or technologies required to properly identify and
monitor such advanced forms of adulteration, hence applying this standard becomes

difficult.*”®

Furthermore, the philosophical lens of the social contract theory, as articulated by Locke*™®

and Rousseau*’’ posits that individuals consent to surrender certain freedoms to a
governing body in exchange for protection of their remaining rights. The idea reinforces the
imperative for stringent food safety laws, as such laws exemplify the government's duty to
protect its citizens under the social contract. Governments, as the custodians of public

welfare, have a fundamental obligation to protect citizens from harm. This responsibility is
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embodied in stringent standards for food safety that include both preventative monitoring
and high-quality standards. These ensure the state fulfills its duty in safeguarding the health

and rights of all citizens, particularly the most vulnerable.*’®

3.2.4 Challenges of Sale by Sample Clause

The sale by sample clause poses considerable difficulties in addressing intricate instances
of food adulteration due to its focus on ‘reasonable examination’ and ‘visual 