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The class action is an important instrument for the enforcement of consumers' rights,
particularly in personal actions for low sums known as Negative Expected Value
(NEV) suits. Collective redress actions transform NEV suits into Positive Expected
Value suits using economies of scale by the aggregation of smaller actions into a
single legal action which is economically worthwhile pursuing. Collective redress
promotes adherence to the law, deters illegal actions and furthers public interests.

Collective redress also helps in the management of multiple cases in court.

The introduction of a new class action model in Israel has proven to be very workable
in the sense that it has improved access to justice, albeit that this system currently

suffers from over-use, referred to in this work as the "flood problem"”.

The purpose of this research is to introduce a class action model which brings with it
the advantages of the Israeli model, as well as improvements upon it so as to promote
consumer confidence in low figure transactions by individuals with large, powerful

companies.

The new model suggested in this work relies on the opt-out mechanism, monitored by
regulatory bodies through public regulation or by private regulators. The reliance on
the supremacy of public enforcement and follow-on actions over private stand-alone
actions should make the system of collective redress more efficient than the current
Israeli model, reducing the risk of a flood of actions whilst at the same time improving
access to justice for large groups of claimants. Thus far, no unified European class
action mechanism has been developed, and only some member states have developed
their own systems. The model discussed in this work may be implemented as a unified
set of rules in Europe, with some additional adjustments, such as those covering

cross-border trade, to promote confidence in trade within the European Union.



Acknowledgements

| would like to take this opportunity to thank my tutor, Dr. Christine Riefa, who
showed me the way through all these developments and helped me to transform the
wealth of information gathered from different jurisdictions into a single body of
research work which is aimed to assist in the enforcement of consumer rights through
collective redress. Dr. Riefa also assisted me in presenting parts of my research during
a presentation held at Brunel University in June 2011."

| would like to thank my second tutor, Dr. Federico Ferretti, for advising me to write a
reply to the European consultation paper on collective redress.” This exercise proved
to be very helpful in shaping my research structure.’

| also thank Dr. llanah Simon Fhima, my second tutor in the first year of my studies.

| thank my beloved family, my wife Rina and my two children Gai and Noam, for
their support and patience throughout this period of study.

Thanks also to my brother, Dany Flavian, who has been my technical and moral
assistant, and my sister in law, Dr. Heidy Flavian, for providing me with useful advice
based on her experience with PhD studies abroad.

No acknowledgement could ever be complete without thanking my much loved and
very special parents, Mati and Michaela Flavian, who stand behind any of my success
and have done so since the day | was born.

Ariel Flavian
September 2012

! “Protecting Consumers in Economic Recessions”, 13th International Conference of the IACL,
available at <http://www.brunel.ac.uk/law/news-and-events/events/ne_41734> accessed 23
September 2012.

2 "Towards a Coherent European Approach to Collective Redress — consultation paper”, available
at
<http://ec.europa.eu/dgs/health_consumer/dgs_consultations/ca/collective_redress_consultation_
en.htm> accessed 2 September 2012.

% See Ariel Flavian, "Response to the consultation paper on coherent European approach”, available at
<http://ec.europa.eu/competition/consultations/2011_collective_redress/index_en.html> accessed 2
September 2012.



Table of Contents

A
B.
C.
D.
E.
F.
A
B.
1.
2.
3.
4.
A
B.
5.

Introduction: Learning Lessons from the Israeli Class

Action Model ahead of Shaping a New European Model

The Purpose of this Research

Methodology

Terminology

The Need for Collective Redress in Europe

The Israeli Collective Redress Mechanism: A Basis for a
New European Model?

Structure

Chapter One: Considering the Benefits of Collective

Action Models for European Consumers

The Importance of Class Actions in the Field of Consumer
Protection
The Advantages of a Collective Procedure
The Role of Collective Actions in Improving Access
to Justice
The Role of Collective Actions in Improving Law
Enforcement and in the Deterrence of Violations
The Combination of Private and Public Enforcers in
Collective Actions
The Relationship Between Collective Actions and
Remedies
Fluid Class Recovery under Israel's Class Action
Regime
Price Reduction and Cy-pres Distributions in
Europe
Collective Actions as the Promoter of Fair and

Effective Claim Management

14

15
16
17
17
23
24

27

28

33
33

35

39

42

43

49

50



The Problematic Aspects of Collective Proceedings
The Need for Proper Safeguards in Building a European
Collective Action Model
Introducing a Collective Action Model for European
Consumers
The Position of European Consumers vis a vis
Enforcing their Rights
The Potential Role of a Collective Procedure in

Assisting European Consumers to Enforce their Rights

The Search for a European Collective Proceedings
Model
The Relevance of Israel’s Class Action Law in the

Search for a European Model

Chapter Two: The Significance of the Israeli Class Action

Model

Introduction

The Importance of the Israeli Class Action System to the

European Debate on Collective Proceedings

Historical Development of the Class Action Framework in

Israel

Foundations in English Law

The Beginning of Representative Proceedings in Israel

Introduction of Class Action Provisions in Specified

Areas
Introduction of the Class Actions Law (CAL) 2006

The Number of Class Action Claims Brought in Israel

Compared to Individual European Member States

The Markets Subject to Class Action Claims in Israel

High Value Damage Claims under the CAL
Settlement Rates in Israeli Collective Actions

52
55

58

58

59

60

63

65

65

66

67

67

68

70

77
78

84
88
89



Chapter Three: The Pillars of a Workable Model for

Collective Actions

Introduction
The Opt-Out Mechanism as the Basis for a Workable

Model
1. The Debate over the Opt-Out versus the Opt-In
Mechanism
2. Theoretical Background: Interest v. Consent Theories
3. The Hybrid Opt-Out Solution in Israel
4. Gathering Evidence from the U.S. on the Importance

of the Opt-Out Mechanism

5. Empirical Examination on Participation Rates in Opt-
In and Opt-Out Cases

Opt-In Rates
B. Opt-Out Rates

6. The Opt-In Mechanism is Expensive and Has More
Administrative Requirements

7. Under-Compensation in Opt-In Proceedings

8. Better Treatment of the "Free Riding" Problem in the
Opt-Out Mechanism

9. Obijections to the 'Opt-Out' Mechanism on the Basis
that it Contradicts the Tradition of Litigation

10. Existing Mechanisms Currently Operating in Europe

The "Complete" Opt-Out Model

Mixed Models

Quasi Opt-In Opt-Out Models

The Strict Opt-In Models

11. Conclusions on the Opt-Out Mechanism - The Most

o w >

Appropriate Provision: A Mixed Opt-Out Mechanism
The Question of Standing - Who Should Act as Class
Representatives

1. The Israeli Emphasis on Private Enforcers

93

93
94

94

96
97
100

103

103
106
108

109
111

112

116
117
120
122
125
128

130

131



moow»

The Requirement from Organisations and Public
Bodies to Show that Private Individual Action
is Difficult

The Requirement to Show Personal Interest

The Lawyer who Represents the Class

The European Emphasis on Organisational and Public
Actions

Why is Organisational Enforcement Preferred in

Europe?

Which Organisational Enforcement Should be

Permitted?

Promoting Public Enforcement Combined with
Private Individual Actions for Damages
Enforcement of Consumer Law by Public
Bodies in some Major European Jurisdictions
The Advantages of Public Enforcement
Combining Private and Public Enforcement
Should a Class Action Model Include Financial Incentives?
Positive Incentives and Negative Expenditure
Imposing Positive Financial Incentives in order to Gear
Collective Actions
Lawyers' Fees as Incentives for Collective Actions
The Problems with Lawyers’ Fees
Structuring Lawyers’ Fees
Contingency Fees in European Member States
Lodestar v. Percentage Fees

Possible Models of Financing the Action

The Scope of the Action
The European Implications on the Scope of Areas of

Collective Redress

132

133
135
137

139

142

154

155

158
162
166
167
173

174
175
178
182
185
187

192
197



Should Collective Actions Comply with a List of 202

Consumer Protection Legislation?

Claims Against the State 205
Conclusions on the Pillars of a Workable Model 208
Chapter Four: Safeguarding the Collective Redress 210

Procedure from Abuse

General View on Safeguards 211
Safeguards Operating in Israel 215
The Certification Procedure as a Barrier to 215

Unmeritorious Claims

The Decision of whether to Certify a Class 216

Action

Different European Views on Certification 220

Creating a New Certification Procedure — Pre- 222

Legal Action

Appeals on Certification 226
Representative Replacement 228

The Auction Mechanism to Select a Lead 232

Lawyer

The Sale of the Action in an Auction Procedure 237
Supervision of Compromise Agreements 240

European Review on Settlements Prior to Legal 241

Proceedings

The Need to Supervise Settlements 242
Special Considerations in Court Approval of 244
Settlements in Collective Redress Cases

Prevention of Hidden Profits to the 247
Representatives

Publication of the Settlement Content for 247
Objections

Expert Opinions 249



Problems with the Israeli Settlement Provisions
Supervision of Voluntary Dismissals
The Need to Supervise Voluntary Dismissals
The Operation of the Safeguards on Voluntary
Dismissals in Israel
Notices and the Registry
The Importance of the Online Registry in order
to Bridge the Information Asymmetry
Notice Requirements in European Jurisdictions
The Content of the Notice
Increased Notice Requirements in Opt-out Cases
Should the "Loser Pays" Principle Remain in Force?

Conclusions

Chapter Five: A New Suggested Model — Implementing
Lessons from the Israeli Model

Introduction
Rebalancing Private and Public Enforcement
The Operation of the Additional Filter in the New
Model
Examples of Combinations of Private and Public
Enforcement in Criminal Proceedings
Leaving Incentives Intact
The Suggested Combined Procedure
Suggested Considerations for Ceasing the
Action in the New Model
Suggested Considerations for a Regulatory Body
Undertaking and Leading Proceedings
Suggested Considerations for Allowing the
Action to Proceed by the Same Representative
Failure to Respond within a Certain Time Limit

or Decision not to Intervene

253
256
256
258

262
262

263

267

268

269

274

278

278

280

281

284

287

288

291

292

292

293



o w0 DN e

Privatising the Role of the Supervising
Authority to Allow the Action to Proceed with
the Same Representative
The Introduction of ADR in Collective Disputes
ADR Procedures
ADR Developments in Europe
Encouraging Parties to Participate in ADR
ADR in Collective Redress Cases
Conclusions on ADR
Cross-border Issues
The Problem of Different Models in the European
Community
Problems with Cross-border Proceedings within the

Community
American Lessons on Jurisdictional Issues

CAFA's New Jurisdictional Rules
CAFA's New Removal Rules
Trading with States Outside the European Union

Conclusions on Jurisdiction

Conclusion

The Commencement of the Action

The Certification Procedure
Setting Time to Opt Out of the Class Proceedings
Turning the Class Action into an Opt-In Action
Representative Replacement

Safeguards which are Required to Prevent Abuses

Resulting from Private Enforcement
Supervision of Settlements and VVoluntary Dismissals
Notices and Registry

The Judgment and Subsequent Decisions

Damages Distribution

295

298
298
300
304
307
309
311
311

314

319

320
320
321
323

325

330
335
338
340
341
342

343
346
348
348



Financial Incentives and Costs

Additional Collective Redress Issues

Alternative  Dispute
Additional Filter

Cross-Border Issues

Resolution

(ADR)

as

an

349
350
350

352



Towards an Effective Class Action Model for European Consumers: Lessons Learnt from Israel

Preface

Collective redress seems to me to be the appropriate method to empower consumers
to combat abuse from large and powerful companies. It creates equality between
actors in the consumer markets and it is perhaps the only proper way to bring small

claims to court on a large scale.

In the early years of this century,® the striking fact was that collective proceedings
were not in use at all in the European market, supposedly the largest market in the

world.

However, from the time that | decided to study the absence of a European collective

redress mechanism, the legal environment in Europe changed dramatically.

The Netherlands developed a new act for settling collective claims in 2005, followed
by Denmark in 2008, and Italy in 2009.* In France, a committee was set up in order
to suggest a new framework for collective proceedings,” and in the U.K., one such
committee was followed by another.® In 2007, the European Community's Consumer

Commissioner, Magdalena Kuneva, published her strategy for the coming years,

! My first proposal on this topic was submitted in 2004, but due to a lack of resources, | began my
research in 2007.

2.0n 27 July 2005, the Act on Collective Settlement of Mass Damages (Wet collectieve afwikkeling
massaschade) came into force.

% Act no. 181 of 28 February 2007 on Collective Redress came into force on 1 January 2008.

* Through legislative decree no. 78 of 2009, which entered into force on 5 August 2009, converted with
amendments into the law of 3 August 2009 no. 102, the government replaced the wording "upon the
expiry of 18 months™ with the wording "upon the expiry of 24 months".

> A working group of ministers, consumer organisations, companies and lawyers was formed to
prepare draft legislation for collective consumer actions (actions de groupe) in France.

The recommendations of the working group were introduced in November 2006, in a bill presented
by French finance Minister Thierry Breton. The bill was introduced at a cabinet meeting as part of a
new consumer protection programme.

® The Right Honourable the Lord Woolf, Master of the Rolls, "Final Report to the Lord Chancellor on
the civil justice system in England and Wales" (July 1996).

Lord Chancellor's Department, Consultation Paper, "Representative Claims: Proposed New
Procedures” (February 2001).

Office of Fair Trading, "Private actions in competition law" (Discussion paper, November 2007) at
<http://www.oft.gov.uk/shared_oft/reports/comp_policy/oft916.pdf> and
<http://www.oft.gov.uk/shared_oft/reports/comp_policy/oft916resp.pdf> accessed 17 September
2012.

In July 2008, the Civil Justice Council made a series of recommendations to the Lord Chancellor at
<http://www.civiljusticecouncil.gov.uk/files/Improving_Access_to_Justice_through_ Collective_Action
s.pdf> accessed 23 September 2012.

12



Towards an Effective Class Action Model for European Consumers: Lessons Learnt from Israel

which included a recommendation for establishing a European mechanism for

collective redress.’

Under these circumstances, | found myself conducting research time and again in
order to keep abreast of the latest developments in the different states examined, and

continually amending the text of my work.

In order to become familiar with the features of the Israeli model and to keep track of
developments in this system, | read books, articles both in English and Hebrew and
attended several seminars.® | analysed the Israeli Class Actions Registry, including all
the claims listed until 31 December 2009. Later on, | published a short article on the
Israeli class action system in the Haifa Law Gazette, a publication of the local bar
association.® In order to understand the different European models, | read articles in
English about all the states examined, attended an ERA seminar relating to collective
redress,’® and in 2010 presented a paper on this issue at the City University

conference on legal practice.™

" See <http://ec.europa.eu/consumers/overview/cons_policy/doc/EN_99.pdf> and
<http://ec.europa.eu/commission_barroso/kuneva/speeches/speech_leuven 29062007 _en.pdf>
accessed 23 September 2012.

& Seminar on the issue of securities class actions (Tel Aviv University, 18 November 2009), Judge
Kogan, (Seminar on class actions in labour law, 27 April 2010). Prof. Klement, (Seminar on
advanced matters in civil procedure, Interdisciplinary Center, Herzeliya, 2009-2010).

° Ariel Flavian 'The Tnuva Case and the Flood of Class Actions in Israel’, The Local Bar Association
Gazette, p. 54 (March 2009) Published in Hebrew. See
<http://www.israelbar.org.il/uploadfiles/Doors-28b.pdf> accessed 23 September 2012.

10 "Collective Redress: Towards a system of class actions in Europe?" (Florence, 30-31 October 2008).

1 »The Role of the Lawyer in Class Actions” (International Conference on Practising Law, 15-17 July
2010).

13



Learning Lessons from the Israeli Class Action Model ahead of Shaping a New European Model

Introduction:
Learning Lessons from the Israeli Class Action Model

ahead of Shaping a New European Model

A new model for collective actions was introduced in Israel in 2006 (Israel's "CAL").
The rationale behind it was to improve access to justice in certain situations where the
personal action consists of only low sums lost, though the action concerns many

people who have suffered from the same wrongdoing.

Six years after the new enactment in Israel, some conclusions may be reached from
the use of the Israel's class action model, and some lessons may be learnt. These can

prove useful ahead of shaping a new collective action model for the European Union.

The European Community indeed has been considering its position in relation to
collective proceedings for many years, with sixteen member states having adopted
their own measures so far. These measures vary from state to state, and there is no
single coherent European framework. In Europe, the search for a collective redress
model seems to be entering its final stages following the European Commission's
consultation paper in 2011 and the European Parliament's publication of a resolution
recommending the introduction of a collective redress mechanism for European

consumers.*

It is beyond the scope of this work to offer a new coherent model for Europe as the
European Union is facing a wide variety of obstacles which derive from the
traditional cultures in some member states and which prevent the use of an effective
class action model. Furthermore, the European market's features differ from those of
the Israeli market which is not yet a multinational market. Nevertheless, the Israeli
example together with improvements suggested in this work mainly relating to cross-

border trade, could prove useful for devising a European class action.

! European Parliament resolution of 2 February 2012 on “Towards a Coherent European Approach to
Collective Redress” available at: <http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
I[EPIITEXT+TA+P7-TA-2012-0021+0+DOC+XML+VO//EN> accessed 21 September 2012.
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Learning Lessons from the Israeli Class Action Model ahead of Shaping a New European Model

A.  The Purpose of this Research

The European Union and its member states are now in a search for a collective redress
measure catering to European consumers. The Israeli model is certainly one that
functions and produces many collective actions on an opt-out basis every year. This
work examines the Israeli experience and studies its advantages and its problems, in

order to bring this experience to the EU debate.

In the course of this work, it will be suggested that the European Community should
not abandon its plan for a new coherent collective redress measure. Before developing
such a procedure, it is suggested that the EU consider the lessons learnt from the

Israeli experience.

The main purpose of this research is to examine the positive provisions of the Israeli
Class Action model and to suggest some changes so as to mitigate the negative

consequences of bringing a collective action.

In order to achieve the above purpose, the main questions addressed in this research

are as follows:

e Is a class action in the consumer area a welcomed procedure at all, and how
has it affected Israel's field of consumer law?

e What are the characteristics which make the Israeli class action model work?

e What features are required to safeguard against possible abuses of collective
redress?

e What changes may be introduced to the Israeli model in order to bring it to a
level whereby it can be considered a useful starting point for a European

consumer collective redress model?
The ultimate aim of this work is to produce an improved Israeli model which may be

considered by European scholars and legislators ahead of shaping a new European

collective redress model.

15



Learning Lessons from the Israeli Class Action Model ahead of Shaping a New European Model

B. Methodology

The work is based on comparative research, and the developments in Israel are
weighed against the different objections and options raised in some European member
states and in Europe generally.

Class actions have already become enshrined as an integral part of Israel's
jurisdiction, and Israel has followed the U.S. class action model to some extent.
Israel's experiences may be a source for allaying some of Europe's hesitations vis-a-
vis the procedure, in order to determine whether class actions should be welcomed at

all.

To this end, the author has examined the concept of collective redress, its advantages
and disadvantages under the Israeli regime, and features of the Israeli model which
make this model so workable for consumers. Evidence and statistics regarding the use
of the Israeli model have been gathered in order to emphasise the dramatic
developments class actions have produced since their introduction in Israel. This is in
contrast to Europe, where an evaluation study on the effectiveness and efficiency of
collective redress mechanisms in the European Union? found that systems of

collective redress are used very little.

The comparative work led to the revelation that there are major differences between
the concepts of enforcement of consumer rights in Israel and in Europe respectively.
In Europe, enforcement is carried out by well-established public enforcement bodies,

whereas in Israel, the main emphasis is on the private realm.

The problems of collective redress in Israel are reviewed, as well as the need to
maintain strict boundaries in order to safeguard the procedure from possible abuses
which may result from private enforcement and contingency fees. The study of
collective redress in some leading European models demonstrated that inconsistency

currently exists as regards collective redress proceedings in European member states.

2 The European Commission, Study on the evaluation of the effectiveness and efficiency of collective
redress ~ mechanisms  in  the  European Union (26 August 2008) at
<http://ec.europa.eu/consumers/redress_cons/collective_redress_en.htm> accessed 29 January 2011.

16
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This inconsistency proves that there is a need to produce a unified European model of

collective redress.

Since research into the Israeli model and its practical application demonstrates that
problems do exist and that there is therefore room for improvement, changes are
recommended for its improvement, with some references to possible changes which

may fit a new European model.

C. Terminology

Collective actions are a means of enforcing the rights of victims, and such actions are
particularly appropriate where victims are not expected to sue the wrongdoer under
existing legal proceedings. For the purposes of this research, collective actions are
procedures whereby legal actions pertaining to many injured parties are tried by a

representative in the same legal proceeding.

The American English terminology for such a procedure is a “class action." In British
English terminology, the term “representative action" describes these types of
proceedings, while in Europe, the term "collective redress” is generally used. In this
work we will use all expressions where appropriate although we have tended to prefer
‘class action’ as a means to refer to collective actions. Where proceedings are
managed by a representative without the permission of the group members, they are
known as "opt-out" proceedings. Where group members provide their explicit

permission for such representation, the proceeding is known as "opt-in."

D. The Need for Collective Redress in Europe

The European market caters to over 500 million citizens from twenty-seven member
states. The EU generates an estimated 30% share of the nominal gross world product.’

Yet in the whole European market, the collective redress mechanism has been used

® The Oxbridge Writers, 'European Union' available at
<http://www.oxbridgewriters.com/essays/international-relations/the-european-union.php> accessed
29 June 2012.
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Learning Lessons from the Israeli Class Action Model ahead of Shaping a New European Model

very little to protect consumers, to enforce their rights and to challenge infringements

of their consumers rights.*

The European market is probably the largest market in the world, yet without
mechanisms for quick and cheap dispute resolution, it cannot be efficient. If
consumers are to have sufficient confidence in shopping outside their own Member
State and in taking advantage of the internal market, they need assurance that if things
go wrong they have access to effective mechanisms to seek redress.” Consumer
disputes require tailored mechanisms that do not impose costs and delays which are

disproportionate to the value at stake.®

Collective redress may provide European consumers with exactly such a mechanism
to resolve large scale disputes concerning many consumers in one legal action. Such a
legal instrument will save time, make the procedure more efficient, and may vindicate

small claims disputes which affect a large number of consumers.

At the European level the European Commission has recently recognised the
importance of collective redress mechanism at European level on several occasions.
However, thus far there is no one coherent mechanism in Europe. European
Commission officials have stressed the importance of collective actions for the

confidence of consumer trade within the European Community’ time and time again.

* Civic Consulting, DG SANCO: 'Study regarding the problems faced by consumers in obtaining
redress for infringements of consumer protection legislation, and the economic consequences of such
problems Final Report Part I: Main Report' see at page 9.

Commission of the European Communities, Communication from the Commission on “widening
consumer access to alternative dispute resolution” Brussels, 4 April 2001 at
<http://ec.europa.eu/consumers/redress/out_of court/adr/acce_justll_en.pdf> accessed 23
September 2012 .

® OECD Recommendation on Consumer Dispute Resolution and Redress at
<http://www.oecd.org/dataoecd/43/50/38960101.pdf> page 6, accessed 23 May 2012.

The first collective measure was Commission Regulation EC 1768/95 (implementing rules on the
agricultural exemption for the purposes of safeguarding agricultural production). But later

in 1998, the E.C. Commission introduced Directive 98/27/EC empowering consumer organisations
to apply to courts in fellow member states for an injunction against an infringement of any of a,
consumer credit, package holidays, and consumer guarantees, committed in the organisation's own
state by an entity based in another member state.

18
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A statement of policy was published in 1997® by the former Consumer Commissioner,
Magdalena Kuneva who stated that one of the European Commission’s plans for the
period from 2007 to 2013 was to introduce a European system of collective redress
for consumers. This statement of policy was followed by a public consultation paper®
and a green paper.’® In February 2011, the European Commission issued a Public
Consultation Working Document noting the need for a coherent European approach to
collective redress and soliciting comments on how to structure such a mechanism.
These developments'' indicated that the Commission was closer than ever to
introducing a collective redress mechanism for European consumers. However, no
real substantial progress has been made in developing a unified class action system in
Europe since this statement of policy was published.*? In his recent speech on group
actions, John Dalli, the current European Commissioner for Health and Consumer
Policy, underlined the necessity of collective redress systems for EU consumers as a
mechanism for ensuring the enforcement of their rights.”* The Single European
Market confers many rights on individuals, but such rights remain worthless where

there is no effective means for their enforcement.*

& Commission of the European Communities, Communication from the Commission to the Council, the

European Parliament and the European Economic and Social Committee 'EU Consumer Policy

strategy 2007-2013, Empowering consumers, enhancing their welfare, effectively protecting them'

COM(2007) 99 final <http://ec.europa.eu/consumers/overview/cons_policy/doc/EN_99.pdf>

accessed 7 November 2011.
<http://ec.europa.eu/consumers/redress_cons/docs/consultation_paper2009.pdf>  accessed 7

November 2011.

1 Commission of the European Communities, 'Green Paper on Consumer Collective Redress',
COM(2008)794 final, <http://ec.europa.eu/consumers/redress_cons/greenpaper_en.pdf> accessed 7
November 2011.

' European Commission, Commission Staff Working Document Public Consultation: Towards a
Coherent European Approach to Collective Redress, SEC (2011) 173 final (Feb. 4, 2011) available at
<http://ec.europa.eu/dgs/health_consumer/dgs_consultations/ca/docs/cr_consultation_paper_en.pdf>
accessed 25 February 2012.

12 The European Parliament stressed in its recent report that the Commission has still not put forward
convincing evidence that, pursuant to the principle of subsidiarity, action is needed at EU level in
order to ensure that victims of unlawful behaviour are compensated for damages. See: European
Parliament Committee on Legal Affairs 'Draft Report on Towards a Coherent European Approach to
Collective Redress 15 July 2011 (2011/20899IN1), (Para D (3) at page 4).

3 Commissioner John Dalli, ‘Commissioner Dalli delivers a speech on "Group Action: A necessity for
consumers™
<http://ec.europa.eu/commission_2010-2014/dalli/docs/20101115 group_action.pdf> accessed 7
November 2011.

4 Commission Staff Working Public Consultation, ‘Towards a Coherent European Approach to
Collective Redress' (SEC(2011)173). Sec 1 at page 1.

9
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In the European Union, only sixteen member states have developed systems for such
actions, and these vary from one member state to another.® The European
Commission recently published a consultation paper seeking the development of a
coherent European collective redress procedure. The Commission has stated that:

[...] given the diversity of existing national systems and their different levels
of effectiveness, a lack of a consistent approach to collective redress at EU
level may undermine the enjoyment of rights by citizens and businesses and
gives rise to uneven enforcement of those rights. A coherent European
framework drawing on the different national traditions could facilitate
strengthening collective redress (injunctive and/or compensatory) in targeted

areas [...]16

The issue of collective redress was left thus far to the discretion of the member states
and is currently being addressed in many European member states in different ways.
The Netherlands developed a new act for settling collective claims in 2005,
Denmark in 2008,'® and Italy in 2009.% In France, a committee was established in

2005 to suggest a new framework for collective proceedings.”

In the U.K., the matter of collective redress has been subject to an ongoing debate
over the last 15 years, and has been addressed in many professional committees. A

1995 report by the Law Society was followed by a full chapter in L.J. Woolf’s

15 Austria, Bulgaria, Denmark, Finland, France, Germany, Greece, Hungary, ltaly, Lithuania, the
Netherlands, Poland, Portugal, Spain, Sweden and UK (in England and Wales). See European
Parliament, Directorate General for Internal Policies, Policy Department A: Economic and Scientific
Policy Overview of existing collective redress schemes in EU Member States (European Parliament,
July 2011).

1® Commission Staff Working Public Consultation, 'Towards a Coherent European Approach to
Collective Redress' (SEC(2011)173).

70n 27 July 2005, the Act on Collective Settlement of Mass Damages (Wet collectieve afwikkeling
massaschade) came into force.

18 Act no. 181 of 28 February 2007 on collective redress came into force on 1 January 2008.

9 Through legislative decree no. 78 of 2009, which entered into force on 5 August 2009, converted
with amendments into the Law of 3 August 2009 no. 102, the government replaced the wording
"upon the expiry of 18 months" with the wording "upon the expiry of 24 months."

2 A working group of ministers, consumer organisations, companies and lawyers was formed to
prepare draft legislation for collective consumer actions (actions de groupe) in France.

The recommendations of the working group were introduced in a bill by French Finance Minister
Thierry Breton in November 2006. The bill was introduced at a cabinet meeting as part of a new
consumer protection drive.
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“Access to Justice Report.”?* Lord Woolf observed that group action procedures were
necessary, since they provide expeditious, effective and proportionate methods for
resolving complex multi-party litigation. In 2000, the Civil Procedure Rules of 1998

came into force introducing Part 19 (3) dealing with group litigation.

The Civil Procedure Rules (CPR) Part 19.3 provides the courts with a tool known as a
"Group Litigation Order" (GLO), which enables the courts to group claims exhibiting
the same issues of fact or law together. However, since these new CPR rules
concerning Group Litigation could only be applied to previously submitted claims, in
reality, they merely constitute a tool by which to manage these claims.? In a survey
conducted by Prof. Rachel Mulheron, it is noted that the "opt in" nature of the GLO is

an impediment to the procedure.?

A more suitable framework for class actions exists in Rule 19.6 of the 1998 Civil
Procedure Rules, which deals with representative actions. The new rule of procedure
adopted the old mechanism of representative actions, allowing such actions only in
cases in which individuals hold the “same interest” in the claim.** Subsequently, the
courts’ strict adherence to the “same interest” requirement led to the following result
in the vast majority of cases: whenever there is a claim for damages, the machinery of
a representative suit was held to be absolutely inapplicable.”® Thus, there seems to be

a lack of coherence after the enactment of Rule 19.6.%

2! The Right Honourable the Lord Woolf, Master of the Rolls, ‘Access to Justice Final Report to the
Lord Chancellor on the civil justice system in England and Wales', July 1996.

%2 Practice Direction 19 B — Group Litigation. See also Neil Andrews, 'Multi—Party Proceedings in
England: Representative and Group Actions' (2001) 11 Duke Journal Of Comparative and
International Law Vol 249.

2 prof. Rachael Mulheron, 'Reform of Collective Redress in England and Wales: A Perspective of
Need' (2008, Civil Justice Council).

% part 19 ii (Rule 19.6).

% Market & Co" Ltd v. Knight Steamship Co Ltd [1910] 2 KB 1021. Though a more relaxed
construction was applied in Prudential Assurance Co. Ltd v. Newman Industries Ltd [1979] 3 All ER
507 and followed in EMI Records v. Riley [1981] 2 All ER 838.

% See more recent cases that prove the inconsistency: Chocosuisse Union des Fabricants Suisses de
Chocolat v. Cadbury Ltd [1999] EWCA Civ 856, The Times Law Report 15 March 1999, [1999]
E.T.M.R. 1020, [1999] R.P.C. 826 and in Emerald Supplies Ltd & Anr v. British Airways Plc [2009]
EWHC 741(Ch) , where the court denied representation as opposed to the decision in Independiente
Ltd. v Music Trading On-Line (HK) Ltd [2003] EWHC 470 (Ch D), where representation was
allowed.
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A consultation paper in 2001 suggested that the U.K. is heading towards an opt-out
English class action.?” However, the responses to this consultation paper indicated
sheer resentment for the opt-out mechanism. Since then, one committee followed
another and the legal position remained unchanged.”® The three most recent
developments worth mentioning were introduced when the Civil Justice Council made
a series of recommendations to the Lord Chancellor in July 2008 and offered a
combined opt-in opt-out mechanism with possible cy pres distribution®®, notions that
we will explore later on. The government issued a response and reverted back to its
2002 stance, providing that collective redress should be introduced in specific sectors
where there is a clear need for such a procedure.® In February 2010, the Civil Justice
Committee offered a new model for practice directions®, introducing state-of—the-art
provisions.* Despite all these developments thus far these recommendations and their
governmental replies have not been enacted and the issue of collective redress

remains generally unchanged in England and Wales.

It is on this background of inconsistency amongst the member states that the
Commission has decided to develop a unified European measure to better serve
European consumers and replace the different measures which are currently in use in
various member states. The search for an appropriate European collective redress
model is far from reaching its end goal of finalising and implementing a Europe-wide

%7 Lord Chancellor's Department, Representative Claims: Consultation Paper (February 2001).

% Office of Fair Trading, Private actions in competition law: effective redress for consumers and
business, Discussion Paper (April 2007)
<http://www.oft.gov.uk/shared_oft/reports/comp_policy/oft916.pdf> and
<http://www.oft.gov.uk/shared_oft/reports/comp_policy/oft916resp.pdf> accessed 21 September
2012.

? The Civil Justice Council made a series of recommendations to the Lord Chancellor in Civil Justice
Council, ‘'Improving Access to Justice Through Collective Actions' (2008) at
<http://www.civiljusticecouncil.gov.uk/files/Improving_Access_to_Justice_through Collective Acti
ons.pdf> accessed 23 September 2012..

% Ministry of Justice, "The Government’s Response to the Civil Justice Council’s Report: ‘Improving

Access to Justice through Collective Actions’" (2009) available at
<http://www.lawcentres.org.uk/uploads/Government_Response_20th_July 2009.pdf> accessed 18
July 2012.

81 According to this most recent set of rules, the Civil Justice Committee suggested that the judge in
each case determine whether the procedure be conducted on an opt-in or opt-out basis, that such
proceedings be made pertinent to non-domiciled class actions, and that they be subjected to a
certification procedure. The suggested practice directions offered a broad view on cost management,
allowing even conditional fee agreements. However, all rules are subject to the court’s approval.

% Civil Justice Council, 'Draft Court Rules for Collective Proceedings' (2010) available at
<http://www.docstoc.com/docs/43542510/DRAFT-COURT-RULES-FOR COLLECTIVE-
PROCEEDINGS> accessed 30 June 2012.
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collective redress system. There is no European state that has a workable and effective

model which benefits its consumers.*

In contrast to the EU, the Israeli experience with collective redress is now well-
established and is worthy of study in order to identify some building blocks useful in

the development of a European Class action.

E. The Israeli Collective Redress Mechanism: A Basis for a

New European Model?

The Israeli model was developed gradually, and finalised in 2006 when Israel's CAL
was introduced.®* From the time of its introduction, it has revolutionised Israeli
consumer law, improving access to justice in relation to consumer cases which
otherwise would not been submitted to the courts. Banks have been ordered to repay
unlawful charges,®® insurance companies have been forced to refund consumers who
had paid excessive charges for insurance premiums,*® the size of crisp packets have
been enlarged®” and consumers have become much better off in many other respects
using class actions following the introduction of the CAL in Israel. Following the
enactment of CAL in Israel, for the first time, the courts have awarded damages in

favour of the general public.*®

There are also other examples to the contribution that class actions have made to the
benefit of consumers, the procedure set down in the Israeli legislation has increased

access to justice so substantially, that it has brought with it a flood of actions. In the

% European Commission — DG SANCO, 'Evaluation of the effectiveness and efficiency of collective
redress mechanisms in the European Union' (2008)
<http://ec.europa.eu/consumers/redress_cons/collective_redress_en.htm#cr> accessed 7 November
2011.

* The Class Action Law 5766-2006 (lsrael).

% For example, Case no. 1805-09 (District Court of Tel Aviv) Bashan v. Bank Hapoalim (2009),
concerning overcharging for the production of documents.

% For example, Case no. 1251/07 Keidar v. Dikla (District Court of Tel Aviv) (2007), concerning
unlawful payments for insurance to which the insured were eligible by law. Payments were refunded
to the insured.

%" For example, Case no. 1953/06 (District Court of Tel Aviv) Amar Ashaer v. Osem (2006), where the
packets of crisps known as bisli were enlarged due to the defendants’ misleading behaviour of
making the packets smaller without changing the weight on the packet or the price of the product.

% Appeal No. 10085/08 (Supreme Court) Tnuva v. Rabi (2011) (as yet unpublished).
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last year (2011) alone, 700 new actions were brought to the Israeli courts,® each
action amounting to extremely high figures due to the large classes which the
representatives claim to represent. The strong impact of such court procedures on the
Israeli economy has had an adverse effect on the market. Companies must concentrate
more on legal defence than on production, with resources being spent on legal actions
most of which are unsubstantiated. The fact that voluntary dismissal is a very popular
way to end the procedure in Israel*® is showing that many submitted actions are not
legally sound. In Israel there is no barrier which filters the actions before they are
brought to court, a major downside of this system as we will further explore.
Nevertheless, despite room for improvement, it is our goal to show that the many
positive facets of the Israeli action as well as some improvements could provide an
excellent basis for consumer class actions in the EU as well. In order to make this

demonstration, we will structure this thesis as suggested below.

F. Structure

In Chapter One, the advantages and problems of the collective procedure for
European consumers are discussed. The first chapter supports the argument that
collective actions may assist European consumers to enforce their rights. The chapter
ends with the suggestion that the Israeli model can be used in order to assist in setting
down a coherent European model.

Chapter Two introduces the Israeli class action model, and explains the stages of
development which led to the enactment of the Class Action Law in 2006. Further in
the chapter, the effects of this law are discussed, including the types of collective
actions which are submitted to the courts in Israel, the volume of class actions, and

their effect on the economy.

¥ According to the Israeli Class Actions Registry available at
<http://elyonl.court.gov.il/heb/tovanot_y/list.ntm> accessed 30 June 2012.

0 Adini R., 'This is also a Way to End Up - On Voluntary Dismissals in Class Actions' due to be
published in the Hapraklit Journal, Volume Nun Bet (1) available at
<www.ronenadini.co.il/news/list.aspx?newscatid=38> accessed 4 May 2012
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The pillars of the Israeli model are discussed in detail and compared with some
current collective redress provisions in Europe in Chapter Three. These pillars are the
opt-out mechanism, the opening of the gates to private enforcement, together with
organisational and public actions. The latter two pillars are less influential in Israel
and their use should be promoted. Other pillars discussed are the incentives
introduced in order to activate the class action machinery and the wide scope of

possible collective actions permissible in Israel.

The possible abuses that may arise when using the class action, and the relevant
safeguards imposed in Israel are discussed in Chapter Four. These safeguards include
the class action certification stage which exists to filter the actions submitted to the
courts; the supervision of settlements and voluntary dismissals which are
arrangements reached between the representative plaintiff and the class' lawyer
together with the defendant; the possibility of replacing the representatives; and the
use of a public registry and provision of notices to class members and others who may
be interested in the outcome of the action as a means of assuring transparency of the
procedure. Finally, the loser pays principle which is also used in current European

models is discussed.

Finally, Chapter Five introduces suggested changes to the Israeli model, the first step
to potential adoption of the model within a coherent European model. These changes
include the introduction of an additional filter mechanism to exclude unsubstantiated
private stand-alone actions from the courts and the combining of private-led collective
actions with a regulatory supervising body. The role of the supervising body will be to
keep unmeritorious actions out of the boundaries of the legal procedure. The other
way to prevent large scale court disputes is to introduce a collective ADR instrument
enabling dispute settlement in a collective albeit supervised system. This chapter also
deals with the fact that the Israeli model lacks a cross-border provision which is
required in order to allow the Israeli model to be considered as the basis for the new
European coherent model. The way in which the United States has coped with cross-
border issues in its multi-state model is examined here in order to address the cross-

border issue.
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Finally, the conclusions of this work suggest a new path in which the Israeli model
can be improved and then used as a guide as well as a basis for a consumer class

action system in Europe.
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Chapter One:
Considering the Benefits of Collective Action Models

for European Consumers

The first question to tackle in the search for a European collective action model, is
whether the constant search for such a procedure for European consumers is worth the
effort.

Class actions are well-established in the United States, Canada, Australia and Israel.
Taking a global perspective, the advantages of adopting such a procedure are evident,
yet it is also clear that some problems and abuses must be avoided. In this chapter, the
advantages of collective proceedings and the types of disputes which lend themselves
to such proceedings will be considered. The problematic aspects of collective
proceedings and the need to adopt safeguards so as to prevent issues arising which
bring the procedure into disrepute will then be examined. Finally, the needs of a
European collective procedure system will be considered, so that these may be borne
in mind in the chapters that follow, dealing with the lessons which the European

Union may learn from Israel's experience in relation to class actions.

The collective procedure has some clear advantages which outweigh the problems
that may arise through the use of this machinery. Collective redress empowers
consumers to combat abuse from large and powerful companies. It creates equality
between the actors in the consumer markets and it enables bringing court disputes for
cases involving low amounts of personal damage both by individuals and by large
scale consumers who have suffered damages. When small personal actions are
aggregated, it becomes economically viable to bring a class action. In the following
part of this chapter, the advantages and problems of the collective procedure will be
discussed so as to decide whether collective redress is a desirable phenomenon at all
and if so, on which terms it should be introduced.
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A.  The Importance of Class Actions in the Field of Consumer

Protection

Consumer protection cases are generally "Negative Expected Value suits",* otherwise

known as "NEV suits." This phrase is intended to describe actions where the expected
award to the claimant in pursuing the action to judgment is lower than the expected
litigation costs. The reason for this is that the majority of consumer protection cases
amount to small sums of compensation and involve many consumers. As plaintiffs,
consumers are weak when compared with businesses, therefore, consumers are
reluctant to complain, and are unwilling to go to court for small amounts of damages.
The need to improve the efficiency of enforcement is obvious in cases where normal
legal actions are deemed to cost more than the expected profit for each claimant. The
value of each action is based on the following calculation: the chances of success are
multiplied by the expected award to the claimant. The expected costs should then be

deducted from this result.

Some scholars, including Bebchuk and Klement,? have found that this calculation is
even suitable for multiple claims involving higher sums, and not only for low-value
multiple claims. The mathematical explanation for this finding is that there are legal
cases where the expected personal award is high but the chances of success in

pursuing an individual action are low.

Class actions are used to turn NEV suits into Positive Expected Value (PEV) suits by
using economies of scale. The chances of success in a claim may remain similar
regardless of whether the action is individual or collective. However, the costs of
collective actions may be dramatically lower than an individual action, due to factors

! Lucian A. Bebchuk and Alon Klement, 'Negative-Expected-Value Suits' (2009) in Chris Sanchirico
(ed), Procedural Law and Economics (2011); Harvard Law and Economics Discussion Paper No.
656. <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1534703> accessed 7 June 2011.

See also Alba Conter & Herbert B. Newberg, Newberg on Class Actions (Section 2, §5:7, 4th ed.,
West Group, 2002). See also Warren F. Schwartz, Abraham L. Wickelgen: "Advantage Defendant:
Why Sinking Litigation Costs Makes Negative Expected Value Defenses, but not Negative Expected
Value Suits Credible" (2007) available at:
<http://www.law.virginia.edu/pdf/olin/0708/wickelgren.pdf> accessed 2 March 2012. See also JC
Coffee Jr, ‘The Regulation of Entrepreneurial Litigation: Balancing Fairness and Efficiency in the
Large Class Action’ (1987) 54 U Chi L Rev 877, 904-906.

Lucian A. Bebchuk and Alon Klement, ibid. See also: Amy Farmer and Paul Pecorino: "Pretrial
Signaling  with  Negative  Expected Value  Suits" (July 2002) available at
<http://www.jstor.org/pss/20111976> accessed 2 March 2012.
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such as the use of a single expert to advise the class as a whole. The aggregation of
claims may also improve the chances of success in such an action, since the economic
advantages of such actions make it more viable for representatives to invest more
money and labour in order to obtain better information and skills to succeed in the
action.® If the case is managed for large sums of money, it is worthwhile for the
lawyer representing the class to invest many hours to secure its success and to secure

expert opinions to assist in proving the class claims.

In certain areas of law, such as consumer protection, competition, environment,
securities, and welfare, normal individual actions are regarded as NEV suits due to the
low level of expected income per claimant. In the United States (U.S.), class actions
are also used to vindicate civil rights infringed by unlawful actions.* A collective
procedure is needed where each individual action has a low value, and only
aggregation will serve to reduce the cost of the action and improve the chances of

SUCCESS.

Private plaintiffs are driven only by private gain. Therefore, since the expected
personal damages in consumer cases are generally lower than the expenses of their
claims, it is perfectly rational from the private consumer's point of view not to bring

any claim. This problem is known as ‘rational apathy’.’

Consumer enforcement suffers from rational apathy as private consumers find it too
costly to get involved in legal proceedings; individual victims might prefer to take a
free ride on the efforts of those consumers who decide to act as plaintiffs, or to simply

® Prof. Alon Klement, 'Class Action as a tool to neutralize the advantages of a single defendant against
multiple plaintiffs — following the decision in The State of Israel v. E.Sh.T' (1994), 21 Mechakrei
Mishpat <www1.idc.ac.il/klement/HebArt/EST.pdf> accessed 3 June 2011.
Steven Shavell, 'The Social versus the Private Incentive to Bring Suit in a Costly Legal System'
(1982) 11 J. Leg. Stud. 333.

* Deborah R. Hensler, Class Action Dilemmas: Pursuing Public Goals for Private Gains (Rand
Corporation, Santa Monica, 2000) 10.

Arthur Miller, 'Of Frankenstein Monsters and Shining Knights: Myth, Reality, and the Class Action

Rule Problem' (1979) 92 Harv. L. Rev 664.

®> Roger Van den Bergh & Louis Visscher, "The Preventive Function of Collective Actions for
Damages in Consumer law" available at
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1101377> accessed 23 June 2012. See at page
1. Also see W. van Boom and M.B.M. Loos (eds.)," Collective enforcement of consumer law in
Europe. Securing compliance in Europe through private group action and public authority
intervention’, Groningen: Europa Law Publishing, 2007, 231-254.
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abandon their action. The combined effect of rational apathy and free-riding will

produce a sub-optimal level of enforcement in consumer cases.”

The assumption that consumers' claims do not reach the courts is supported by a
survey which analyses consumer behaviour in Canada.’” This survey shows that
Canadian households generally prefer to handle their own minor problems without
the assistance of any third parties. Seventy percent of households surveyed did not
complain at all, and of the 30% which did complain, 28% had no success in their
complaint. These figures lead to the conclusion that most of the complaints in

question were not remedied at all.

Looking in greater depth at the issue of complaints, it is clear that the low number of
complaints concerned minor grievances valued up to 37 Canadian dollars. Only a
small number of consumer disputes (up to 5%) reach the judicial decision stage, while

the rest are settled prior to legal action.

The survey shows that the vast majority of minor consumer disputes are not pursued
and only on rare occasions will such transactions end in legal proceedings. It seems
that most consumer disputes are dealt with either by negotiation or using internal
complaints procedures. This demonstrates that the position of a consumer is weak
where a dispute arises with a business for low sums, since the possibility of going to

court in order to bring a justified action against the trader is unlikely.

Similarly, a more recent Eurobarometer survey® stated that:

Most Europeans do not take a further action if they are dissatisfied with the
way their complaint was handled - The majority of European respondents
(51%) whose complaints were not dealt with in a satisfactory manner did not

take any further action.

® Roger Van den Bergh & Louis Visscher, ibid., 7.

" Neil Vidmar, 'Seeking Justice: An Empirical Map of Consumer Problems and Consumer Responses in
Canada' (1988) 26 Osgoode Hall L.J. 757
<http://eprints.law.duke.edu/520/1/26_Osgoode_Hall L.J. 757 (1988).pdf> accessed 10 November
2011.

® European Commission, Special Eurobarometer 298: Consumer protection in the internal market
(European Commission, October 2008) page 54
<http://ec.europa.eu/public_opinion/archives/ebs/ebs_298 en.pdf> accessed 23 September 2012.
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This means that in cases involving low levels of damage, European consumers feel
undefended. In order to increase confidence in cross-border trade of low-value goods,

the European Community is looking to introduce a system of collective redress.

The European Community, in its Green Paper on Consumer Collective Redress of
November 2008, mentioned that the main barriers to consumers enforcing their rights
are the cost of litigation and the complexity of procedures. These barriers are, in
particular, high litigation costs and complex and lengthy procedures. According to the
survey, one in five European consumers will not go to court for a sum of less than
1000 euros (EUR). Half of those surveyed said that they would not go to court for a
claim of less than EUR 200.

According to the survey, many consumers view the lack of a proper legal procedure
as the most important challenge to European cross-border trade, and when asked what
problems they might encounter when shopping cross-border, consumers rated the
difficulties of resolving problems with traders most highly, at 33%. Hence there is a
lack of faith in current systems as far as complaint resolution is concerned, and there
is low confidence in cross-border trade within the community due to the lack of

available remedies when things go wrong.

In the U.K., a study by the OFT on consumer detriment shows that on average, only
62% of consumer's harmed make a complaint, and this percentage drops to 54% for
purchases of less than ten English pounds (hereafter GBP).® This means that
consumers are apathetic, especially where low sums are concerned, and these cases
will not go to court unless an incentive is introduced. Through economies of scale,

collective actions ought to render such low-value cases economically viable.

If many consumers join their claims, the costs per claim decrease which may serve to

overcome the problem of rational apathy. Collective actions may reduce the

® Commission of the European Communities, 'Green Paper on Consumer Collective Redress',
COM(2008)794 final, <http://ec.europa.eu/consumers/redress_cons/greenpaper_en.pdf> accessed 7
November 2011. See at page 4, section 9.

9 Office of Fair Trading: ‘Consumer detriment assessing the frequency and impact of consumer
problems with goods and services’, April 2008 OFT 992 mentioned in footnote 15 of the
Commission of the European Communities' Green Paper on Consumer Collective Redress
COM(2008)794 final, Brussels, 27 November 2008.
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individual claimant costs and thus improve the cost-benefit ratio and spread the risk of

uncertainty over a large number of affected individuals.**

Class actions may therefore contribute dramatically to improving access to justice in
such NEV claims. Collective actions aggregate all small figure claims into one action
saving expenses and making the case more profitable for lawyers who enjoy less
expenses due to economies of scale. Thus, when adopting a new measure for a
collective action, special attention should be paid to mechanisms which facilitate
bringing low value cases which do not usually reach judicial resolution unless

incorporated into a class action.

Professor Giussani of the University of Urbino in Italy uses a metaphor to explain the
necessity of class actions.*? She claims that a civil justice system which has no
collective redress system is like a city with no public bus transportation system. In
such a system, individuals who can afford to do so may use taxi services, while those
who cannot afford a taxi remain without transportation. Similarly, class actions
provide access to justice for large groups of consumers who have suffered damage
and cannot afford to bring an individual action for such petty damage against a
powerful defendant with disproportionately large financial resources and relatively
high quality legal representation.

The bus analogy may be taken further to explain the different mechanisms possible
within the context of class actions. The first is the opt-in system, whereby a bus which
leads the class action will only allow on board those passengers who have raised their
hands and actively asked to join the ride. The other system is the opt-out system,
whereby the bus will allow all passengers on board, including those who are passive
and did not ask to join the ride. However, in this case, each passenger has the right to

leave the bus at any stop.

As the bus illustration indicates, collective actions may make access to justice easier,
especially in consumer disputes where victims have suffered small amounts of

damage. In such circumstances, it is unreasonable to expect a single consumer to

! Roger Van den Bergh & Louis Visscher, (n 5).
12 professor Andrea Giussani, 'Enter the Damage Class Action in European Law: Heading towards
Justice on a Bus' (2009), 28(1) Civil Justice Quarterly 132.
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expend time and money on pursuing a court case against a powerful trader. Therefore,
consumer actions suffer from the rational apathy problem. However, by grouping
actions together and decreasing individual costs, it is easier to encourage victims to
seek vindication of their rights and provide compensation for those plaintiffs."?

B. The Advantages of a Collective Procedure

Collective redress has several advantages, albeit that there are also obvious dangers
involved. A model which maximises the advantages of the procedure, while

minimising its abuse through the imposition of safeguards, can be developed.

An example of such a model is Israel’s Class Action Law 5766-2006.* Section 1 of
this law specifies the four major goals of this enactment as follows:*®> To promote
access to justice in general, with particular regard to segments of the population not
expected to bring individual actions; to enforce the relevant law in the areas subject to
such actions and to deter infringements of this law; to impose appropriate remedies to
benefit injured parties; and to assist in the fair and effective management of claims.

The parts of this section that follow will explore the four goals mentioned above

which demonstrate the advantages of collective proceedings.
1. The Role of Collective Actions in Improving Access to Justice

Collective actions play a crucial role in improving access to justice, and create
opportunities to litigate matters which would not have otherwise been submitted to
court. Normally such actions function to aggregate a cluster of smaller actions into a

single legal action which is economically worthwhile pursuing.*®

B Tiana Leia Russell, 'Exporting class actions to the European Union' (2009), 28(141) Boston
University International Law Journal 145. See also Roger VVan den Bergh and Louis Visscher, (n6).

' Published in Hebrew on Israel’s Department of Trade and Industry website,
<http://www.tamas.gov.il/NR/exeres/C2B5FF40-FE01-4D04-A5DC-155A9511D9A5.htm> accessed
12 May 2011.

> The Ontario Law Reform Commission in Canada (1982) [Vol 1 Ch 2] in its report on class actions
provided that the goals of class actions are improved access to justice, judicial economy, and
behaviour modifications.

16 Steven Goldstein and Yael Efron, ‘The Development of Class Actions in Israel' (1999) 27 Alei
Mishpat 31.
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By combining all possible claims against the same defendant, the action becomes
economically justifiable and worthwhile both for the plaintiffs and lawyers provided
that a share of the action income will be paid to these representatives or some form of

remuneration is paid to them.’

Access to justice is also improved in collective proceedings by creating equality
between the parties.’® Such proceedings are aimed at assisting the weak individual in
challenging large companies. Defendant companies in such cases are often very
powerful and may have unlimited resources to commit to defending their case against
an individual plaintiff. By allowing the aggregation of small claims, collective

proceedings serve to balance out the power differential between the parties.™

In general, therefore, collective redress is needed in cases where a large group of
people has suffered minor damage, allowing representation of an injured party by
another. Such aggrieved parties are not likely to bring individual proceedings for such
a minor degree of damage. If representative proceedings were not allowed in these
circumstances, no action would likely be brought against the company which caused

the damage.

Various European scholars, among them Professor Andrea Giussani®®, as well as
judicial officials, have appraised collective procedures as a means to improving access
to justice.”* Lord Justice Woolf was appointed by England’s Ministry of Justice to
examine English civil procedure and to suggest ways to improve access to justice. In

his final “Access to Justice” report published by the Ministry of Justice’s Department

" Owen M. Fiss, 'The Political Theory of the Class Action' (1996) 53 no. 1 Washington & Lee L.Rev.
21.

18 See Office of Fair Trading, 'Private actions in competition law: effective redress for consumers and
business, Discussion paper, April 2007 OFT916'.
<www.oft.gov.uk/shared_oft/reports/comp_policy/oft916.pdf> accessed 5 August 2011.

19 See Leave to Appeal Request No. 3126/00 (Supreme Court) The State of Israel v. Eshet Project
Management, P"D Nun Zain (3) 220 (2003), Judge Beinish at page 278.

% With regards to the bus example, see Professor Andrea Giussani, 'Enter the Damage Class Action in
European Law: Heading towards Justice on a Bus' (n 12).

1 See also Prof. Rachael Mulheron, 'Reform of Collective Redress in England and Wales: A
Perspective of Need' (2008) Research paper for the Civil Justice Council, 38
<http://www.civiljusticecouncil.gov.uk/files/collective_redress.pdf> accessed 10 November 2011.
The Government’s Response to the Civil Justice Council’s Report: ‘Improving Access to Justice
through Collective Actions’ available at the Ministry of Justice site, July 2009.
<http://www.docstoc.com/docs/38408988/REPRESENTATIVE-ACTIONS-IN-CONSUMER-
PROTECTION-LEGISLATION>.
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for Constitutional Affairs,? he stated that group action procedures are required since
they provide expeditious, effective and proportionate methods of resolving complex
multi-party litigation. As these commentators noted, collective procedures are used in
order to improve access to justice and to enable victims of an unlawful actions who
suffered only minimal damages to group their actions and to bring them together to

the court in order to obtain a remedy.

The Israeli and the U.S. examples show that access to justice is improved dramatically
where class action mechanisms adopt certain features, such as bonuses and
aggregation of many victims into one action using the opt-out mechanism. The use of
class actions in these jurisdictions demonstrates that cases are brought to court and
victims awarded redress in circumstances where individual damage was low and the
claimant would not have otherwise sought redress through the courts. For example, in
Israel more than 2400 applications for collective actions have been submitted since
the introduction of CAL.%

2. The Role of Collective Actions in Improving Law Enforcement and

in the Deterrence of Violations

It is the public interest that a wrongdoer be punished for his improper behaviour.
Collective redress has a deterrent effect and may prevent the improper behaviour by
making the wrongdoer aware of the damage and the cost that he has inflicted on
others.?* Some commentators claim that the main purpose of class actions is to use
private litigation not primarily for compensatory purposes, but rather as a procedural
device to assure adherence to substantive legal norms.?® This is in fact the role of the
public dimension in society which, in collective redress procedures, is transferred to
private hands which normally deal with obtaining remedies rather than furthering

public policies.

2 See <http://webarchive.nationalarchives.gov.uk/+/http://www.dca.gov.uk/civil/final/contents.htm>

accessed 9 May 2011.

ZGee  the Israeli Registry of Class  Actions  available in Hebrew  at
<http://elyonl.court.gov.il//heb/tovanot_y/list.ntm> accessed 29 January 2011.

# prof. Alon Klement, 'Class Action as a tool to neutralize the advantages of a single defendant
against multiple plaintiffs — following the decision in The State of Israel v. E.Sh.T' (n 3).

% 3, Goldstein, "Class Actions in Israel” (1990) 13 Int. Cong. Comp. Law 45, 65. See also Tezet v.
Zilbershatz [26 May 2006] Supreme Court, Leave to Appeal Request No. 4556/94, P"D Mem Tet (5)
page 774.
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In terms of the legal enforcement of rights which are conferred on class members,
there are public enforcement methods on the one hand, which may be costly to
society, and private enforcement methods financed by private means on the other.
Remedies for any breach of a legal right may also vary depending on the enforcer,
from injunctions, damages and restoration in private actions, to criminal proceedings
and fines in the field of public enforcement. Private enforcement is generally less
costly to society in that it does not rely on public funds. It is regarded as more useful
and efficient as private enforcers have a personal interest in the result of the action.?®
Private persons acting for their personal gain may further common interests shared by

represented class members.

Broadly speaking, it is often argued that while public enforcement is concerned
primarily with deterrence and punishment, private enforcement is concerned with
obtaining compensation and justice for victims. The normative idea is that "if
someone breaks your arm you call a policeman; if he breaks a window or a contract,
you call a lawyer."?” However, scholars® argue that this may not be the optimal
solution. This idea reflects that public bodies are traditionally seen as the optimal law
enforcers whereas private bodies are regarded as suitable to assist in recovering
personal damages only. However, the dichotomy is not so sharp. Private remedies
such as injunctions or compensation can replace fines and penalties, create deterrence
and further goals which are important for the general public. On the other hand public
enforcement is based on public funds which are normally very restricted. Furthermore

traditional punishments such as imprisonment are very costly to society.

Injunctive collective redress exists to prevent or to stop an illegal action, and it is
therefore relevant before or while the unlawful action is ongoing. Collective redress
for damages is a remedy born after the mischief was made. Actions for damages in

tort law cannot prevent the tort from occurring, since the remedy comes only after the

% See, for example, Gary S. Becker and George J. Stigler, ‘Law Enforcement, Malfeasance, and
Compensation of Enforcers’ 3 J. Legal Stud. 1 (1974) 13.

%" David Friedman, ‘Efficient Institutions for the Private Enforcement of Law’ (Jun. 1984) 13(2) The
Journal of Legal Studies 379-397
<http://www.daviddfriedman.com/Academic/Efficient_Inst_For_Priv_Enf/Private_Enforcement.htm
I> accessed 11 November 2011.

% See David Friedman, ibid.
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event. However, tort actions work as a type of market mechanism, increasing the

expected cost of an offence by imposing economic sanctions on the wrongdoer.?

In that respect, tort actions and even actions for damages in general have a deterrent
effect similar to that of criminal fines, where the fine, more than the moral
connotation of a criminal sanction, acts as a deterrent. This means that actions for
damages may attain exactly the same results as fines imposed by the state. In
employing such a utilitarian approach, society is less concerned with the rights of the
victim and more concerned with obeying the law.*® Criminal proceedings may lead to
fines or imprisonment. Fines may be considered preferable to imprisonment and other
types of punishment because they are more efficient in the sense that they have a
deterrent effect whilst at the same time saving public money. Punishing offenders
with a fine also produces revenue for the state whereas imprisonment is costly to
society.® Actions for damages are in that sense designed to reach the optimal level of
deterrence necessary for the benefit of society, and thus the use of damages is only
meant as an incentive to reach society's goals.*® Therefore, it is said that the optimal
sanction takes the form of damages from civil actions rather than fines imposed in

criminal proceedings.

In her work, Sonja Elisabeth Keske*? refers to philosophers writing as early as 1788
writing about the rational behind committing a crime e.g Bentham who wrote about
the decision of a criminal in terms of “profit of the crime” and “pain of punishment”34

and other classic writers, such as Beccaria and Montesquieu who applied such logic to

% Steven Shavell, Economic Analysis of Accident Law (2003), NBER Working Paper Series, Vol.
w9694, 2003. Available at SSRN: http://ssrn.com/abstract=379802. Israel Gilad, 'On the Ambits of
Effective Deterrence in Tort Law' (1993) 22 Mishpatim 421.

% prof. Alon Klement, 'The Ambits of Collective Actions in Mass Tort Actions' (2003) 34(2)
Mishpatim 301.

%! Gary S. Becker, 'The Economic Way of Looking at Life', (Nobel Lecture, 9 December, 1992), (1993)
101 Journal of Political Economy 385 available at
<http://home.uchicago.edu/~gbecker/Nobel/nobellecture.pdf> accessed 7 June 2011.

%2 Guy Halfteck, 'General Theory Regarding the Social Value of Class Actions as a Mean for Law
Enforcement' <http://portal.idc.ac.il/He/lawreview/volumes/volume03/Documents/Halfteck.pdf>
accessed 7 June 2011.

¥ Sonja Elisabeth Keske, 'Group Litigation in European Competition Law - A Law and Economics
Perspective' <http://publishing.eur.nl/ir/repub/asset/17790/Sonja%20Keske%20Thesis[Ir].pdf>
accessed 13 May 2011. See pages 68, 70.

% Jeremy Bentham, Principles of Penal Law. The Works of Jeremy Bentham (Edinburgh: William Tait,
1843), 399 ff.
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individual behaviour.*® Sonja Keske analyses this theory and argues in the context of
private enforcement that an offender acts rationally and therefore the decision whether
or not to commit an illegal act is based on rational grounds, weighing up costs and
benefits. Keske's conclusion is that civil actions and criminal penalties may lead to
similar results simply because the offender makes the calculation that acting illegally
is not profitable no matter what the punishment, civil or criminal, as long as an
appropriate punishment is imposed on unlawful behaviour and makes such behaviour

unworthy.

The idea to be borne in mind when searching for the optimal punishment in cases of
collective harm, is that the offender acts rationally in order to gain profit. This idea
raises the question of what means are best used to deter offenders from engaging in
unlawful actions. In other words, since we presume that an offender acts rationally,
the measures to deter the offender from committing the offence may be calculated
based on logical assumptions. The solution offered by collective redress is a financial
penalty which will deter others from obstructing fair trade in the market.

The benefits to society resulting from prevented offences must be balanced against
enforcement costs. Society should try to minimise the costs of enforcement
activities.*® When there is no cost for imposing a fine, and the detection of an
infringement requires expenditure, society would fare best to increase the fine as
much as possible, reduce detection efforts and thereby save money on costs, while

retaining a constant level of deterrence.®

% Cesare Beccaria, 'On Crimes and Punishments' in S. Grupp (ed) ‘Theories of Punishment’,
(Bloomington, Indiana University Press, 1971), 117.

% Gary S. Becker, 'The Economic Way of Looking at Life' (n 31).
Gary S. Becker and George J Stigler, 'Law Enforcement, Malfeasance, and Compensation of
Enforcers' (n 26) 1.
William M. Landes, 'Optimal Sanctions for Antitrust Violations' (1983) 50 University of Chicago
Law Review 652.
Jonathan B. Baker, 'Private Information and the Deterrent Effect of Antitrust Damage Remedies'
(1988) vol. 4(2), Fall, Journal of Law, Economics and Organization 385.
Wouter P.J. Wils, 'Optimal Antitrust Fines: Theory and Practice' (2006) 29 World Competition 183.
Gary S. Becker, 'Crime and Punishment: An Economic Approach' (1968) 76 The Journal of Political
Economy 169.
George J. Stigler, "'The Optimum Enforcement of Laws' (1970) 78 The Journal of Political Economy
526.
Gary S. Becker and William M. Landes, Essays in the Economics of Crime and Punishment, (New
York, Columbia University Press, 1974).

% Sonja Elisabeth Keske, 'Group Litigation in European Competition Law - A Law and Economics
Perspective' (n 33).
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There are classical areas of law where the resources spent on enforcement are much
higher than the expectation of personal gain from such actions. Optimal enforcement
is achieved where the total cost of activities which are harmful to society, including
the cost of law enforcement, is minimised. This requires that any increases in
resources spent on enforcement be offset by a reduction in costs resulting from
violations. Where this is not the case, over-enforcement occurs, and resources are
wasted. Under-enforcement occurs where the costs resulting from infringements
exceed the cost that law enforcement measures would have incurred. Class actions are
used in order to achieve the optimal rate of enforcement so as to convince potential
offenders that acting unlawfully will not result in any gains. Optimal deterrence may
be reached through claims brought by private individuals as well as by public
enforcers who may be regarded as being more reliable albeit that their performance in
achieving damages for consumers has not proven to be ideal. Therefore a combination

of these two methods of enforcement should be considered.

3. The Combination of Private and Public Enforcers in Collective

Actions

In order to reduce society’s costs in enforcing civil rights, the role of the state was
privatised and a new notion was introduced in the U.S. known as the private attorney
general®® which is a private citizen whose lawsuit, while perhaps benefitting himself,
also works to the advantage of the public by eliminating discriminatory behaviour.*
Class proceedings may save public funds especially where private lawyers are
allowed to act as entrepreneurs in the legal action. In class proceedings there is in fact
"privatization™ of the law enforcement service, from public bodies and criminal
proceedings to private individuals and civil remedies. Yet, such legal privatisation
may give rise to issues of conflicts of interest and collusive settlements that merely
provide class members with symbolic awards while attorneys gain large monetary

fees.®°

% The definition of "Attorney General" in Black's Law Dictionary (6th edn, 1990) states as follows:
"The 'private attorney general' concept holds that a successful private party plaintiff is entitled to
recovery of his legal expenses, including attorney’s fees, if he has advanced the policy inherent in
public interest legislation on behalf of a significant class of persons."

¥ Michael Waterston, ‘A New Vision of Public Enforcement’ (2007-2008) 92 Minn. L. Rev. 434, 442,

0 prof. Alon Klement, 'Who Should Guard the Guardians? A New Approach for Monitoring Class
Action Lawyers' <http://www.faculty.idc.ac.il/klement/EngArt/TROL.pdf> accessed 14 May 2011.
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The goal of imposing the optimal sanction could be achieved by bundling claims
together into one action. Such action may be brought by public bodies, organizations,
or through privatisation by collective redress proceedings, where enforcement costs
are lower than the cost of multiple cases due to the advantages of economies of scale.
The merged actions become financially viable for court action and for subsequent

enforcement.

The privatisation of class actions is achieved mainly through the introduction of
incentives provided to both lawyers and class representatives, and such actions have
the advantage of lowering litigation costs. The large sums of money involved and the
wide publicity generated by the outcomes of such cases motivate private individuals
to bring class actions which result in deterring potential violators.** As far as
collective redress for damages are concerned, the procedure itself may act as the
financial incentive because successful actions create a pool of money from which the

representatives may take their share.

With regard to making an injunctive collective redress mechanism workable, a system
of funding should be introduced and financial resources should be allocated to finance
the action. The distinction between injunction relief and claims for damages is that the
latter creates a fund which may finance the procedure.

The Israeli system of collective redress is indeed based on the privatisation of
enforcement, and allowing private individuals to bring collective redress cases in
order to further public goals. However, the general view in Europe is to favour public

enforcement or organisational claims for collective issues over private enforcement.

The question of who should act as a representative is crucial when shaping a new
model for collective redress. On the one hand, there are calls to concentrate on public
enforcement and to empower public enforcers with more financial sanctions in order
to prevent the abuses that are associated with enforcement measures led by private

lawyers.* On the other hand, private enforcement measures which do not rely on

*! Sinai Deutsh, 'Consumer Class Actions: Are They a Solution for Enforcing Consumer Rights? The
Israeli Model' 2004 27(2) Journal of Consumer Policy 179. See also T. Bourgoignie (ed), Group
Actions and Consumer Protection, 179-209 (Brussels, Story Scientia, 1992).

*2 prof. Christopher Hodges, 'From class actions to collective redress: a revolution in approach to
compensation' (2009) Civil Justice Quarterly 41.
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public funds are less costly to society and may also reach the required deterrence

levels.

The Israeli class action model has awarded some preferential treatment to the private
enforcer over public enforcement, as the Israeli legislator - following the U.S.
example - was aware that private individuals would take the lead in driving Israel's
class action machinery due to the financial incentives which were introduced into the
Israeli system. The legislation in Israel allows for organisational or public collective
action only where it is proved that a private individual may have difficulties in
bringing a class action.*® In practice public bodies did not take the role of leading
class actions in Israel and in fact all actions are now led by private individuals and
private lawyers. Organisational class actions are also very limited in Israel. The
emphasis in Israel on private enforcement improved access to justice dramatically
though it also raised new questions, particularly on account of the massive volume of

claims which followed the new legislation.

In Europe, the privatisation of consumer enforcement is far from being adopted.
However, the emphasis in Europe is on the broad existing infrastructure of
organisations operating for the general good of consumers. The existing infrastructure
in Europe has failed to bring real benefits to consumers through collective redress
thus far. Therefore, when looking at the Israeli model following three years of
operation, it is evident that private enforcement in Israel has led to massive
improvement in consumers' access to justice. This may point to the need for some
changes in the view of most European member states. Although some member states
allow for private actions, such as the U.K. representative actions or the Portuguese
popular actions, almost no actions are brought to court due to a lack of incentives and
proper finance. In this research, it is argued that European jurisdictions should adopt
the Israeli system with some variations, the most important of which is to reconcile
public and private enforcement by looking at the United Kingdom’s competition
model, which distinguishes "stand alone actions" from "follow on actions," in order to

offer a workable European model.

*% Class Action Law 5766-2006, s 4 (A) (3), (Israel).
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Follow-on actions are actions submitted following a conviction or a finding by
regulatory authority whereas stand-alone actions are actions submitted directly to the
courts with no previous findings against the defendant. Where such a distinction is
made between "stand alone actions" and "follow on actions,” private individual
actions may be submitted only subsequent to a criminal or disciplinary conviction by
a public body or in a stand-alone proceeding by an organisation which is permitted to
bring a collective action. Stand-alone actions by private individuals would be subject
to very restrictive criteria and safeguards on one hand, but also should benefit from

financial incentives on the other hand.

Private enforcement in Europe should not be completely disregarded, since it may
also act as a tool to attain public goals, and not only to obtain damages for injured
parties. In fact, private collective actions may promote public goals by inflicting
financial sanctions on wrongdoers. The financial sanctions will deter wrongdoers
from acting unlawfully and in addition the financial remedies in collective actions
may be used as a tool to bring benefits to the injured parties or to the general public.
Private damages action may follow a public action relying on the findings in the
public process. Damages imposed in collective actions both following a public action
and in a stand-alone action may take different forms in order to reach the goal of
collective actions in improving law enforcement and in the deterrence of violations
and to some extent as explained in the following part of this chapter to remedy the

injured class members for their losses.

4. The Relationship Between Collective Actions and Remedies

Damages should be paid to the victim of a wrongful act not only in the interests of
justice, but also to enable the parties to allocate their risks and insure against
damages.** In class actions, damages are not always imposed in order to remedy
losses suffered by group members. Sometimes they are imposed in this type of
proceeding as a means of disgorgement. Disgorgement is a remedy used to deprive
wrongdoers of their ill-gotten gains and to deter violations.*

* Prof. Alon Klement, ‘Class Action as a tool to neutralise the advantages of a single defendant
against multiple plaintiffs — following the decision in The State of Israel v. E.Sh.T' (n 3).

*® See, for example, The Securities Exchange Act 1934, s.78u-2(e) and 78u-3(e) from the U.S. See also
Sasha Kalb and Marc Alain Bohn, 'An Examination of the SEC’s Application of Disgorgement in
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In its paper on private actions, the U.K.’s Office of Fair Trading (OFT) found that
civil actions are complementary to public actions, and may increase the possible
damages that the wrongdoer may be asked to pay.*® For example, in certain
circumstances the courts may award restitutionary damages, which aim to strip away
some or all of the gains made by a defendant arising from a civil wrong. Exemplary

damages might also be available in class action.

A. Fluid Class Recovery under Israel's Class Action Regime

Damages in collective proceedings may be calculated by aggregating all personal
actions. This calculation may be useful in cases where the personal damage is
minimal and it is doubtful that group members will step forward to claim their share
of the damages because their individual share may be very small, or where it is
difficult or impossible to ascertain the group of aggrieved persons.”” In these cases,
the collective procedure may allow the imposition of damages on the defendant for
the public good. This type of damages is also known as fluid class recovery®® which
replaces the usual damages awarded to each plaintiff based on actual personal damage

suffered.

The fluid class recovery mechanism in Israel is based on U.S. jurisdiction principles
and it consists of three stages. In the first stage, a sum of damages is fixed for the
whole group. In the second stage, the members of the group are invited to claim their
share.”® In the third stage, the court may order the distribution of any unclaimed

funds.>

FCPA Resolutions' < http://www.corporatecomplianceinsights.com/2010/disgorgement-fcpa-how-
applied-calculated/> accessed 10 June 2011.

% Office of Fair Trading, 'Private actions in competition law: effective redress for consumers and
business, Discussion paper, April 2007 OFT916' (n 10).

" Case No. 1372/95 (District Court of Tel Aviv) The Heirs of Mr. Rabi v. Tnuva (2008), Judge
Binyaminy.

“¢ Anna L. Durand, 'An Economic Analysis of Fluid Class Recovery Mechanisms' (1981-1984) vol. 34
Stanford Law Review 173;

Michael Malina, 'Fluid Class Recovery as a Consumer Remedy in Antitrust Cases' (1972) 47 N.Y. L.
Rev. 477,

J.R. McCall, 'Greater Representation for California Consumers - Fluid Recovery, Consumer Trust
Funds and Representative Actions' (1995) 46 Hastings L.J. 797.

* There are cases where the court finds that there is no room to call the members to step forward in
order to claim their small share and it may then directly order for cy-pres distribution. See, for
example, In re Vitamin Cases, 107 Cal. App. 4th 820, 831-832 (2003).

%0 State of California v. Levi Strauss & Co. 41 Cal. 3d 460, 472 (1986).

In Re: Federal Skywalk Cases, 680 F.2d 1175 (8th Cir.) 1176, 1190 (1982)

43



Considering the Benefits of Collective Action Models for European Consumers

The imposition of fluid class recovery enables the court to reach three goals, namely,
the payment of damages to injured class members, the disgorgement of ill-gotten

gains, and deterrence of future violations.™

Fluid class recovery takes two main forms. The first is a payment to class members
who claim their share, and payment of the remaining funds to a state body with orders
to use such funds for a specific purpose or to pay them into a special fund. Secondly,
fluid recovery may be used to reduce the prices of goods or services for a certain

period.

These distributions are also known as cy-pres distributions.”® Cy-pres is a term
meaning "as close as possible.” In class actions it means that the court may order that
the funds be used for grants to benefit the class members indirectly or as near as
possible to this purpose in order to remedy or compensate for the harm to the class
members.>® The cy-pres approach to unclaimed funds (which it should be noted
differs from an award) is already standard practice in class action settlements in the
U.S.>* and in Israel.

"5 class action case in the

Such damages were introduced in the U.S. "Yellow Cab
State of California. In this case, a taxi company which operated in San Francisco
charged its passengers excessive and unlawful tariffs. The court in this case decided
that since it was unlikely that those who suffered losses would come forward to claim
their low level of personal damages, it would impose damages on the taxi company by
ordering them to lower their tariffs for a certain period. In this way, future passengers
would enjoy lower tariffs and this sanction would act as a deterrent to violations by

the taxi company.®® Such a remedy is one of the possible outcomes of class actions

°1 K. Barnett, 'Equitable Trusts: An Effective Remedy in Consumer Class Actions' (1987) 96 Yale L. J.
1591, at pp. 1594-1597.

%228 U.S.C. §1712(e) CAFA authorizes federal courts to redirect funds unclaimed by class members to
charity or to the government.

%% See Alba Conter & Herbert B. Newberg, Newberg on Class Actions (Section 10:17, 4th ed., West
Group, 2002).

> Michael P. Tremoglie, ‘Class action cy pres awards give judges a slush fund, critic argues’ (Legal
Newsline.Com, 2 June 2011) <http://www.legalnewsline.com/spotlight/232861-class-action-cy-pres-
awards-gi> accessed 15 November 2011.

*® Daar v. Yellow Cab Co. 67 CAL. 2D 695, 433 P. 2D 732, 63 Cal RPTR 724 (1967).

*® The discretion of the court to order damages for the general public was adopted in section 20(c) of
Israel's Class Action Law 5766-2006.
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but it is not the only possible solution. The regular case remains that the court awards

damages to class members.

The Israeli legislator was concerned with the question how damages would be
distributed to class members. There was a fear that once the action reached its end, an
additional procedure would begin on the question of how to divide damages between
class members.”” Therefore, the new act gave courts the authority to order that
damages be based on an individual basis as either a stipulated sum®® or a sum subject
to examination before apportionment,>® or on a cumulative basis to the class as a

whole.°

In cases where the court invites each member to prove his own damage, the court may
provide criteria as to the division of the uncollected damages, and may appoint a
supervisor to be in charge of and supervise the distribution of the fund to class
members.®! In addition, the court or the supervisor may order the payment of costs for
the distribution process.? Each decision by a supervisor may be appealed to the
court.®® If the court finds that the distribution of damages to class members is not
practical in the circumstances of the case, it may order the payment of damages in

favour of the class in general or in favour of the general public.®*

Normally, the uncollected damages are awarded to public bodies acting for the
general good in the field most relevant to the field of the class action. This provision

was strongly influenced by the aforementioned decision in the "Yellow Cab"® case.

The possibility of awarding damages in favour of the general public is very relevant to
collective proceedings as normally such cases concern very small damages to each
class member and it is impractical to order a minimal loss for each and every class
member. Furthermore class members may have difficulty proving damage since they

may not have kept a receipt or the actual goods until the time of the action.

%" See Knesset Protocol 14 dated 6 January 2006.

%8 Class Action Law 5766-2006, s 20A(1), (Israel).

% Class Action Law 5766-2006, s 20A(2), (Israel).

% Class Action Law 5766-2006, s 20A(3), (Israel).

®! Class Action Law 5766-2006, s 20B(1), (Israel).

%2 Class Action Law 5766-2006, s 20B(2), (Israel).

% See Class Action Law 5766-2006, s 20B(1), (Israel).

% Class Action Law 5766-2006, s 20C, (lsrael).

% Daar v. Yellow Cab Co. 67 CAL. 2D 695, 433 P. 2D 732, 63 Cal RPTR 724 (1967).

45



Considering the Benefits of Collective Action Models for European Consumers

The operation of damages for the general public is well illustrated in the Israeli,
District Court decision in the "Tnuva case".®® In this case, the Israeli court dealt with a
class action by a plaintiff who claimed that the largest milk producer in Israel, Tnuva,
mixed silicone into one of its long life ultra-high temperature (UHT) milk products in
the years 1994 and 1995. It was found that during this period, the relevant dairy
produced a total of 13 million litres of 1% fat UHT milk into which it mixed an

additive known as demethylpolysiloxane, commonly known as silicone.

Silicone is presumed to prevent milk from foaming. However, Israeli standards forbid
the use of silicone as a food additive. At first Tnuva denied the use of silicone in its
UHT milk and published a denial in the newspapers which later turned out to be false.
When the truth was revealed, all UHT milk products were taken off the shelves and
Tnuva, together with some of its directors (the Director General and some directors of
the specific diary in question) were charged with various criminal offences of which

they were all convicted®’.

The convictions were followed by an interesting petition to allow a class action on

behalf of all those who used this Tnuva UHT milk product.

Throughout the proceedings, Thuva argued that silicone is not a harmful additive, and
that it certainly did not cause any damage to the plaintiff. Until this point, there was a
clear cause of action against Tnuva for consumer deception and misrepresentation
relating to its UHT milk. However, the Israeli Courts (both the District and Supreme
Courts) were unanimous in rejecting the action for restitution, mainly because the
plaintiff and all class members had already consumed the milk, thus rendering
restitution impossible. Nonetheless, the motion to allow a class action was decided in
the Tel Aviv District Court in June 1996, and affirmed in the Supreme Court of Israel
in May 2003 (by a split majority of two judges in favour of allowing a class action -

Judges Levin and Naor - and one judge - Judge Prokachia - against).%®

% Civil case No. 1372/95 (Tel Aviv District Court) The Heirs of Mr. Rabi v. Tnuva, (2008), Judge
Binyaminy.

87 Criminal Case No 3031/95 (District Court of Rehovot) The State of Israel v. Tnuva and others
(Disrict Court of Rehovot) Judge Hartal Judgment dated 4 March 1996.

% Appeal No. 1338/ 97 (Supreme Court) Tnuva v. Rabi Padi N.Z (4) 673, (2003).
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The problem with allowing compensation in this case was that the plaintiff had failed
to prove that he or any of the class members had suffered any physical loss and thus
there seemed to be no action for physical or even financial damages. Thus the plaintiff
argued that he had suffered from the intangible damage of hurt, distress and a loss of

enjoyment upon hearing that Tnuva's UHT milk contained silicone.

Tnuva's bad behaviour certainly made an impression on the Supreme Court,*® which
was prepared to go very far in order to assist the plaintiff by making an unprecedented
decision. The court faced two main difficulties with this case. The first difficulty was
the question of whether it could recognise class proceedings where it was argued that
the class of victims suffered only intangible damage. This type of damage is normally
experienced by consumers in different ways, and thus feelings vary among group

members. The second difficulty was that of assessing the damage.

As for the first difficulty, the Supreme Court had already taken the view when
affirming the motion to allow class proceedings that the plaintiff's claim for intangible
damages for hurt, distress and the loss of enjoyment may give rise to class action
proceedings. The deception regarding the content of the UHT milk resulted in an
invasion of the individual consumer's autonomy and caused intangible damage to all

class members who consumed Tnuva's UHT milk in the relevant period.

Invasion of the individual's autonomy is a principle which is new to Israeli law, and
was introduced initially in relation to medical negligence which inflicts no damage on
the patient other than the lack of a proper explanation prior to surgery.” The District
Court decided to accept as evidence a survey presented by the plaintiff showing that a
majority of the class members (consumers who used this type of UHT milk) were
disturbed by the invasion of their autonomy and a majority of those suffered further

negative emotions when they found out that Tnuva's UHT milk contained silicone.

With regard to the class size, the District Court decided to use the expert opinion of a
professor specialising in economics and marketing, inter alia. The expert estimated

the number of people who used this type of UHT milk according to consumption and

% 1bid.
®Appeal No. 2781/93 (Supreme Court) Daka v. Carmel Hospital Padi N.G (4) 526, (1999).
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production data. This opinion led the court to decide that the number of group
members who purchased UHT milk at the relevant time stood at 220,000 people, half

of them suffering from negative emotions.

Having determined the size of the class, the court went on to deal with the amount of
damages in question. The court was aware that all or some of the class members were
unable to prove their personal damage since most people would not retain receipts for
milk purchases. Thus the court favoured a system of damages for the general public
good. Israeli law does not recognise the notion of punitive damages, thus the court
was troubled by the question of how to assess the damages. The court stressed that
class actions in principle should serve limited goals, namely, compensation,

deterrence and disgorgement of ill-gotten gains.

The question of what sort of damages would be suitable in such collective
proceedings puzzled the Israeli court. In the end the court assessed damages for the
whole class based on the American principle of fluid class recovery. According to this
principle, the court sets an amount to be paid to class members and the residue (cy-
pres) is distributed for a public goal. In this case, the court ruled that an
unprecedented amount of damages (55 million New Israeli Shekels - approximately
GBP 9 million) be granted in favour of the class, to be paid in three ways:

1. Reduction of milk prices;
2. Payment to a research fund; and
3. Distribution of milk free of charge to the poor.

In December 2011, the Israeli Supreme Court reduced the damages to the sum of NIS
38,500,000 providing that the class should include only 154,000 members who used
the affected milk.”* Such a result, involving the distribution of funds to the general
public, is very appropriate in class proceedings since the personal damage is very

small and is very difficult to prove entitlement to damages.

™ Appeal No. 10085/08 (Supreme Court) Tnuva v. Rabi (2011) (as yet unpublished).
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B. Price Reduction and Cy-pres Distributions in Europe

Another type of award in a collective action would involve a reduction in the price of
the goods subject to the action. The reduction is not necessarily awarded to the class
members, but to a larger group or to the general public as seen in the above-

mentioned Yellow Cab case and the above-mentioned Tnuva case.

A further illustration of the operation of damages by way of a price reduction is the
U.K. case of The Consumer's Association v. JJB Sports PLC’? which led to a fairly
similar result reached under section 47 of the English Completion Act 1998
(introduced by the Enterprise Act 2002, and in force as of 20 June 2003). In this case,
the OFT found the manufacturers and distributors of football shirts guilty of price
fixing, and they were fined the substantial sum of GBP 18.6 million. It was thought
that hundreds of thousands of consumers had bought these shirts. However, the action
brought by the Consumer Association was only joined by 144 consumers.”® The
outcome of the case was nonetheless very impressive and the whole group of

aggrieved customers was compensated:

"Fans who bought one of the shirts for up to £39.99 and joined the Which?
case against JJB will each receive £20.

Fans who still have one of the affected shirts but did not join the action can
walk into any JJB store before February 5 2009 and fill out a form to claim
£10 back, provided the customer can produce proof of purchase or a shirt

with its label intact.

Even if the label is missing, customers can claim £5 back per shirt. "

Cy-pres distributions is also known in other European countries. Article 22 of the

Portuguese Law 83/95, for example, provides that in cases where some funds remain

"2 Case number 1078/7/9/07. A notice of the action is published at <http://www.catribunal.org.uk/ >
accessed 15 November 2011.

"8 See Caroline Binham, "Which? Action to settle' The Lawyer (London, 10 December 2007) and Prof.
Rachael Mulheron, 'Reform of Collective Redress in England and Wales: A Perspective of Need' (n
7) 38 <http://lwww.civiljusticecouncil.gov.uk/files/collective_redress.pdf> accessed 10 November
2011.

™ Angela Monaghan, 'JJB agrees to payout over football shirts' The Telegraph (London, 8 January
2008) <http://www.telegraph.co.uk/money/main.jhtml?xml=/money/2008/01/09/bcnjjb109.xml>
accessed 10 November 2011.
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undistributed after three years, they are to be handed to the Ministry of Justice to be

directed to cover attorney fees in successful actions,” to support access to justice.’

The advantage of a cy-pres distribution in a collective action is that it deprives the
offender of illegal gains, as the payment of damages is not dependent on the actual
demand made by group members. Thus, cy-pres distributions assist in promoting

adherence by businesses to appropriate legal norms.

The above examples from the U.K. and Portugal clearly demonstrate that cy-pres
distributions are not foreign to European jurisdictions and therefore may fit into any
new model for European class actions. Therefore the advantages of the diverse types
of damages that can be imposed in collective proceedings eliminate fears that once the
action is finalised, group members will not step forward to collect their personal
share. When the damages are aggregated, the action enjoys economies of scale and
personal actions exhibiting a negative value transform into actions which are

worthwhile pursuing.

5. Collective Actions as the Promoter of Fair and Effective Claim

Management

When the Israeli legislator referred to the fair and effective management of claims as
one of the goals of introducing a class action system, the idea was to tackle the
problem of multiple actions. Such a phenomenon occurs where many actions on the
same issue are submitted to the court. Multiple actions are problematic as they may
lead to contradicting judicial decisions, may be very costly, and may burden the legal

system.’’

Collective redress may facilitate claims by large groups of people who have suffered
substantial damage and whose claims raise similar questions of fact or law. However,
collective redress systems are not only there in order to cater to large groups of
plaintiffs that each suffer small amounts of damage. They should also serve groups of

plaintiffs who suffer large amounts of damage. In this case, it is undesirable for many

> Article 21 of Law 83/95 (Portugal).
® Article 22(5) of Law 83/95 (Portugal).
7 prof. Alon Klement, ‘'The Ambits of Collective Actions in Mass Tort Actions' (n 30) 382.
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injured parties to bring similar court proceedings since these will burden the courts
and may lead to contradicting judgments, a consequence which is undesirable in any

legal system.”®

Furthermore, in cases of substantial damage, there is also a risk that the initial claims
will exhaust the defendant's funds, leaving them with nothing with which to
compensate parties to subsequent legal actions. Representative proceedings in these
circumstances are primarily aimed at enabling the judicial system to cope efficiently

with the large scale of actions brought to the courts.

The management aspect of handling multiple claims exists in different European
jurisdictions. In England for example, such multiple actions are known as group
actions.” The English GLO (Group Litigation Order) merely serves as a case
management umbrella under which a conglomeration of individual actions is
managed.®® One advantage of such a managerial procedure is that it saves public
funds, since massive disputes may be decided in a single court action rather than the
courts contending with many different cases.®* A second advantage of collective
redress in mass litigation, is that it may prevent a multiplicity of claims hearing as
well as conflicting judgments even in cases concerning large sums which by their
nature do not have negative expected value and thus the economies of scale issue is
not relevant to these actions. Yet, bundling all claims into one procedure is
advantageous and adds certainty even for defendants and may assist them in deciding

whether to settle a case or not.

As seen above, there are many advantages to collective procedures, yet the question
remains as to why the European Union has not yet adopted a class action mechanism
for collective actions. In fact, thus far, only sixteen member states have adopted or
intend to adopt such proceedings, albeit proceedings which differ from one member

state to the next with no single coherent collective redress mechanism operating

"8 prof. Alon Klement, ‘The Ambits of Collective Actions in Mass Tort Actions' (n 30) 343.

" Duncan Fairgrieve and Geraint Howells, ‘Collective Redress Procedures — European Debates' (2009)
58 International and Comparative Law Quarterly 379.

8 prof. Rachael Mulheron, 'Reform of Collective Redress in England and Wales: A Perspective of
Need' (n 21).

8 See Leave to Appeal Request No. 8268/96 (Supreme Court) Reichart v. Shemesh P"D Nun Hei (5)
309 (2001). See also Leave to Appeal Request No. 4556/94 (Supreme Court) Tezet v. Zilbershatz,
P"D Mem Tet (5) page 784 (2006).
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Europe-wide.%? The answer to this question lies, in this author’s opinion, in the

problems and fears that are an integral part of the procedure.

The “privatization" of the law enforcement service, transferring power from public
bodies and criminal proceedings to private individuals and civil remedies, creates
many challenges for the private sector, especially for lawyers who in some
jurisdictions are the real driving force behind the procedure. Legal privatisation may
give rise to issues of conflicts of interest and collusive settlements that merely provide

class members with symbolic awards while attorneys gain large monetary fees.®®
C. The Problematic Aspects of Collective Proceedings

The collective procedure itself has been highly criticised® even in the U.S. where it is
most frequently used. The U.S. model is viewed with apprehension in many

jurisdictions in Europe.®

The most criticised feature of the U.S. class action is the provision which allows one
private representative to represent all other group members even where such
representative has not been granted a power of attorney. This is known as the opt-out
mechanism. The danger here is that group members will be bound by a single
judgment even though they were not aware of the procedure that was filed in their
favour. Claims may be submitted for ulterior motives such as extortion, competition,
or hostile takeovers, and still bind the whole class of injured people. In a worst case
scenario, a collective action could be brought by way of a conspiracy between the
plaintiff and the defendants in order to bar other potential plaintiffs from bringing the

action.

8 The European Commission, Study on the evaluation of the effectiveness and efficiency of collective
redress  mechanisms in  the  European  Union (26  August 2008) at
<http://ec.europa.eu/consumers/redress_cons/collective_redress_en.htm> accessed 29 January 2011.

& Pprof. Alon Klement, 'Who Should Guard the Guardians? A New Approach for Monitoring Class
Action Lawyers' (n 40).

# Richard A. Epstein, 'Class Actions: The Need for a Hard Second Look' (2002) No. 4 Civil Justice
Report, Manhattan Institute for Policy Research, Center for Legal Policy
<http://www.manhattan-institute.org/html/cjr_4.htm> accessed 7 June 2011>.

% See Commissioner Kuneva, 'Collective Redress: Moving the Debate Forward' (Speech at ALDE
Seminar, 4 March 2009, 3pm-6.30pm) <http://www.dailymotion.com/video/x99ya8_alev-collective-
redress_news> accessed 10 June 2011.
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In the U.S., it was noted that frivolous class actions might be brought due to the
possibility of obtaining treble damages, the use of contingency fees for lawyers, and
the absence of the loser pays principle which requires the losing party to pay the
defendant costs and legal fees.®

Unmeritorious claims may force defendants to compromise and settle the case solely
to save the huge costs that may be incurred in running a defence in such an action.
Such claims may cause severe damage to the economy of certain states. In his speech
to the U.S. Congress of 18 February 2005, former U.S. President Bush cited the effect
of unmeritorious claims on the U.S. economy as one of the reasons for introducing the

new Class Action Fairness Act:

Overall, junk lawsuits have driven the total cost of America's tort
system to more than $240 billion a year, greater than any other major
industrialized nation. It creates a needless disadvantage for America's
workers and businesses in a global economy, imposes unfair costs on

job creators, and raises prices to consumers®”.

This situation is understood well in Israel where the market is currently swamped with
hundreds of actions each year following the 2006 Class Actions Act, each action
involving huge sums due to the aggregation of large classes of people and the high
amounts of money claimed by each individual. The position is worsened by the fact
that no court fee is required for filing an action. In addition, where the application
fails the certification stage, the court expenses imposed on the plaintiffs are usually

low.

Some class actions have an adverse effect on consumer benefits. In consumer class

actions in the insurance market for instance, such actions may give rise to higher

% Fabio Polverino, 'A Class Action Model for Antitrust Damages Litigation in the European Union'
(University of Chicago Law School, 28 August 2006), page 34 available at
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=927001> accessed 5 August 2011. See also
Gottfred P. Olsen, 'Enhancing Private Antitrust Litigation in the EU', 20-Fall Antitrust 73.

8 George Bush, (Remarks by the President at Signing Class-Action Fairness Act of 2005, February 18,
2005) available at <http://rncnyc2004.blogspot.com/2005/02/president-signing-class-action.html>
accessed 26 May 2011.
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insurance policy prices for companies, directors, accountants and other potential

plaintiffs.®

The other major problem with collective proceedings led by private individuals
involves the representatives who lead the class.®® Such agency problems may arise
either with the representative plaintiff or with the attorney representing the class. It
should be borne in mind that in practice both in Israel and in the U.S., most private
class actions are motivated by lawyers due to the financial incentives associated with
successful actions of this type.*® In examining the issue of representation, most
collective redress proceedings involve conflicts of interest between the class members
and their lawyers or between the class members and the class representatives.”* The
class representative or the class lawyer bears the costs of litigation, including
payments for expert evidence, court expenses, hours worked and expenses such as
photocopying. These representatives only expect to obtain a share of the outcome of a
successful action at the end of the day. Therefore, the class representatives will seek a
compromise even if it does not reflect the highest expected outcome of the action.”

The class representatives who act for their own profit may prefer to reach a
compromise even if such a compromise is not the best possible result for the class.
Thus a control mechanism over settlements reached by the representatives should be
part of any system of collective redress. The Israeli model contains a very detailed
procedure for dealing with the problem of unfair compromises. The procedure is
aimed to check every suggested compromise and its benefit for the class members.
Furthermore the compromise approval procedure is transparent published to the

% An Ingo Vogelsang, Nishal Ramphal, Stephen J. Carrol, Nicholas M. Pace, 'Economic analysis of
consumer class actions in regulated industries', (2007) 32 Journal of Regulatory Economics
<http://ideas.repec.org/a/kap/regeco/v32y2007i1p87-104.html> accessed 20 April 2012.

8 Eric A. Posner 'Agency Models in Law and Economics' (2000) University of Chicago Law School,
John M. Olin Law and Economics Working Paper No. 92.
<http://www.law.uchicago.edu/node/1294> accessed 4 June 2011.

Jean-Jacques Laffont and David Martimort, The Theory of Incentives: The Principal-Agent Model
(Princeton University Press, 2001). M.D. Whinston, J.R. Green, A.Mas-Colell, Microeconomic
Theory (OUP, 1995).

% prof. Alon Klement, 'Who Should Guard the Guardians? A New Approach for Monitoring Class
Action Lawyers' (n 40).

° Geoffrey P. Miller, 'Conflicts of Interest in Class Action Litigation: An Inquiry into the Appropriate
Standard’ (2003) NYU, Center for Law and Business Research Paper No. 03-16
<http://papers.ssrn.com/abstract=446942> accessed 26 May 2011.

% prof. Alon Klement, 'The Ambits of Collective Actions in Mass Tort Actions' (n 30).
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general public including some safeguards to prevent concealed profits for the

representative lawyer or to the class lawyer.

D. The Need for Proper Safeguards in Building a European

Collective Action Model

As illustrated above, class actions may be problematic and they carry with them the
risk of abuse. Therefore, such proceedings require the imposition of safeguards. These
safeguards should act to bar unmeritorious actions at the early stages of the action. If
the safeguard mechanism does not filter out abuses from the outset, then the defendant
may be willing to settle an unmeritorious claim just in order to avoid expensive legal

proceedings.

Israel’s regime provides a range of safeguards. Fears that the mechanism may be
abused led the Israeli legislator to introduce a series of safeguards in order to make
the procedure more credible. Under the Israeli regime, courts must examine whether
the representatives can properly represent the interests of the class, and some
preconditions must be met and examined in the preliminary stages of the case in a
certification procedure. The preconditions for allowing class actions involve
examining the prima facie merits of the case, the conduct of the representative
including whether he or she is acting in good faith, and the suitability of the action for
collective proceedings. In addition, every important step in the action is subject to the
court’s examination. Attorney and plaintiff representative fee agreements are subject
to court inspection and termination of the action - whether by voluntary dismissal or

by way of a compromise - is subject to court approval.*®

The following additional safeguards which are employed in the Israeli regime in order
to prevent abuses of the collective procedure are also worth considering for

integration at European level:

% See also section 64 on page 16 of the Civil Justice Council's reply to the European Commission's
public consultation 'Towards a Coherent European Approach to Collective Redress'
<http://ec.europa.eu/competition/consultations/2011_collective_redress/index_en.html> accessed 27
May 2011.
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1.

4.

A certification process is imposed to filter out unmeritorious claims. As part of
this process, the judge will have to examine the prerequisites for an action.*
These include whether the action is sound on its merits, whether it appears that
the action was filed in good faith, and whether there are sufficient common

questions of law or fact.

The requirement that notice be given to members containing information
relating to all the crucial stages of the action,’ as well as an online registry
containing information on all the crucial stages of the trial®® may also operate
as a barrier to unmeritorious claims. Management of the case is open to public
scrutiny, and no hidden arrangements between the representatives and the
defendants are permitted without granting class members or the Attorney
General the opportunity to express their views.

Compromises,”” and voluntary dismissal of the action,®

are regarded as
carrying the risk of abuse. Representatives may act in bad faith or for their
own benefit at the expense of class members. The law therefore imposes strict
supervision on compromises and voluntary dismissals which include using
expert evidence® in order to examine the economic benefits of the suggested
settlement to the class members. Judges should not allow arrangements
between the parties unless they benefit the class members who are not
normally present at trial. In addition, the parties and the lawyers on both sides
are required to confirm by sworn affidavit that there are no additional

agreements which remain undisclosed to the public.

Where the judge finds that a representative is not acting in the interests of the
class members, but the nevertheless claim seems to be meritorious, he may

replace the representative.*®

% Class Action Law 5766-2006, s 8 (Israel).

% Class Action Law 5766-2006, s 28, (Israel).

% Class Action Law 5766-2006, s 25, (lsrael).

%" Class Action Law 5766-2006, s 18 and s 19, (lsrael).
% Class Action Law 5766-2006, s 16, (Israel).

% Class Action Law 5766-2006, s 19(b), (Israel).

190 Class Action Law 5766-2006, s 8(c)(2), (Israel).
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5. Where the court finds that conflicts of interest exist between class members,

due process allows the judge to divide members into subclasses.'%*

6. In order to prevent the misallocation of funds, the judge has the power to

appoint trustees in order to supervise the collection of damages.*

7. The principle of the "loser pays," which refers to a mechanism whereby the
loser pays the expenses of the winning party, applies to class actions other
than in special circumstances where the action, though dismissed, has brought

some benefit to the members or to the general public.'%®

8. The requirement to introduce an online registry which was recently adopted in
Israel is quite innovative. A registry of Group Litigation Orders (GLO) exists
in the U.K. and Norway also has such a registry. In Canada a voluntary
database system is operated by the Canadian Bar Association.'® This
innovative idea will be examined in due course as one of the positive aspects
of the Israeli model. The registry also includes information (mainly decisions

or settlements) on new decisions for cases submitted before March 2007.

However, these safeguards do not appear to be sufficiently robust to prevent the huge
numbers of claims which are now flooding the Israeli market. It is therefore necessary
to examine the consequences of using these safeguards in Israel in order to fine-tune
the model before transposing it to Europe. The main change required in the Israeli
system is the introduction of a mechanism to filter the flood of claims which is
currently inundating the Israeli court system following the introduction of Israel's new
class action law in 2006. The aim of the improved safeguard mechanism is to filter
out unmeritorious actions right from the outset and create a barrier even before such
actions reach court. The filtering may be achieved by prioritising out of court dispute
settlements and introducing a compulsory procedure for submitting a claim to a public

body even before allowing the dispute to be submitted to court.

191 Class Action Law 5766-2006, s 10(c), (Israel).

192 Class Action Law 5766-20086, s 20, (Israel).

103 Class Action Law 5766-20086, s 22(c), (Israel).

194 For the Canadian Bar's database, see <http://www.cba.org/classactions/main/gate/index/about.aspx>
accessed on 26 May 2011.
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E. Introducing a Collective Action Model for European

Consumers

1. The Position of European Consumers vis a vis Enforcing their
Rights

The basic problem in regard to consumer transactions in Europe is that enforcement
measures are not efficient. The European market is huge, yet consumers remain weak
when dealing with businesses which have the finances and power to exert their will

over transactions with consumers.*%

The efficiency of consumer protection measures do not depend only on the creation of
rights, but also upon the availability of efficient and appropriate means to assert
them.'® The core reason for the lack of legal enforcement of consumers' rights is that
the amounts of money involved are generally too small to be worth litigating. The
area of anti-trust represents only one section of the largest consumer law cases which
are almost always characterized by being NEV cases. In the context of antitrust
actions, the ECJ has ruled that citizens of the European Union have the right to
damages even where such a right is not expressly provided for in the treaty itself.’*’
On the other hand, reports have shown that the number of anti-trust private
enforcement court cases in the E.U. constitute only 10% of all E.U. competition law

enforcement cases.'%®

1% Hans W. Micklitz, ‘The Expulsion of the Concept of Protection from the Consumer Law and the
Return of the Social Elements in Civil Law. A Bittersweet Polemic” European University Institute,
The Department of Law, EUI working papers law 2012/03 available at:
<http://cadmus.eui.eu/handle/1814/3/browse?type=dateissued> accessed 23 September 2012. See at
page 2.

196 Nicole L'Heureux, "Effective consumer access to justice: Class actions" (1992) 15(4) Journal of
Consumer Policy 445-462, DOI: 10.1007/BF01014122.

197 See the Courage case: C-453/99 Courage Ltd. v. Bernard Crehan and Bernard Crehan v. Courage
and others [2001] ECR 1-6297 s 24. and joined cases C-295/04-C-298/04 Manfredi v. Lloyd
Adriatico Assicurazion Spa [2006] ECR 1-6619 s 61.

198 | uiss Guido Carli Centre for European Policy Studies, Erasmus University Rotterdam, Report for
the European Commission 'Making antitrust damages actions more effective in the EU: welfare
impact and potential scenarios' (Brussels, Rome and Rotterdam, 21 December 2007)
<ec.europa.eu/competition/antitrust/actionsdamages/files/impact_study.pdf> accessed 5 August
2011.

See also Charlotte Leskinen, 'Collective Antitrust Damages Actions in the EU: The Opt-In v. The
Opt-Out  Model (IE Law School Working Paper 10-03, 26 April 2010)
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1612731> accessed 5 August 2011.
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Thus, even though such rights exist in the E.U., and despite the fact that such

measures have direct effect in national courts,'%°

the question arises as to why private
enforcement is not influential at all in the anti-trust area. The answer to that question
lies in the weak foundations of the enforcement mechanism in Europe. On the
contrary in Israel’s case, once a class action mechanism was introduced into consumer
protection legislation, court cases on consumer issues began to emerge in the Israeli
courts. Prior to this legislation, there were no such cases due to the dangers of running
a court case for small sums and with no incentives.' If a collective action system is
introduced in Europe, it is very likely that the enforcement of consumers rights will
improve dramatically as was the case in Israel following the introduction of the new

class action law in 2006.

2. The Potential Role of a Collective Procedure in Assisting

European Consumers to Enforce their Rights

The collective procedure has many advantages and may assist European citizens in
enforcing legal rights and norms conferred by member state and European legislation
especially in NEV cases where an individual consumer is not expected to enter
complicated legal proceedings in order to gain a very small amount of damages.'*!
Collective redress is one of the forms of settling disputes between traders in the
internal market and it completes other out of court mechanisms such as complaint
settlements, ADR and mediation which already operate in Europe.'*? The aims of
collective proceedings fully match the needs of the Single European Market, since
law enforcement, improving access to justice, imposing fair procedures in court
proceedings, and providing remedies for injured parties are all required to ensure the
effectiveness of this market. It is in the interests of the European Community that
consumers are empowered with proper tools to resolve their claims so as to boost

confidence in trade between member states.

109 Case 127/73 BRT v. Sabam [1974] ECR 51.16.

10 Sinai Deutch, ‘Consumer Class Actions: Are They a Solution for Enforcing Consumer Rights? The
Israeli Model’ [2004] 27(2) Journal of Consumer Policy 179.

111 C.G. Lang, 'Class Actions and US Antitrust Law: Prerequisites and Interdependencies of the
Implementation of a Procedural Device for the Aggregation of Low-Value Claims' (2001) 24(2)
World Competition 285-302.

112 Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on certain
aspects of mediation in civil and commercial matters.<http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32008L0052:en:NOT>.
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3. The Search for a European Collective Proceedings Model

The search for a proper European mechanism to bring effective consumer collective
actions, incorporating sufficient safeguards to eliminate possible abuse of collective

proceedings, is now underway.

One may ask whether the imposition of collective redress should be governed by
broad principles which leave the implementation to individual member states. Such an
approach may encourage the introduction of a new model and render it more
acceptable for adoption by member states. On the other hand, a detailed piece of
legislation benefits from certainty and coherence.

At the moment there is great confusion on the matter of collective redress in Europe,
where even the terminology used differs from one member state to the next. Member
states have different litigation cultures and the introduction of certain aspects of
collective actions, such as an opt-out mechanism, runs against principles enshrined in

the legal norms of many member states.

The term collective redress as used by the European Commission may include all
kinds of models, from opt-in models to opt-out models. However, several member
states use collective redress proceedings merely as a form of gathering claims (such as
the Group Litigation Order in England), while other member states have introduced
representative actions either where the representative sues in its own capacity, as in
France, or where the representative sues on behalf of its members,'*® as is the case in
French joint actions. There are also test case models and models for the skimming of

profits, such as those used in Germany.***

In addition to differing approaches by member states as a result of varying European
collective action models, there are also differences in the foundational features of the

procedure. Some member states such as Portugal use the opt-out mechanism whereas

13 Actions for collective interests of consumers under la loi d'orientation du commerce et de I'artisanat
du 27 décembre 1973 (the Royer Act 1973).
Action en représentation conjointe des consommateurs (French joint actions).

114 Gerhard Wagner, Collective Redress — Categories of Loss and Legislative Options
available at: <http://ssrn.com/abstract=1960904> accessed 21 September 2012.
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others such as France object strongly to the opt-out machinery. Furthermore, it seems
that even broad principles may contradict traditional jurisdictional norms in several
member states, such as the French principle of nul ne plaide par procureur (no-one
shall plead by proxy), or the prohibition which exists in numerous member states

against contingency fees or payments to lawyers by non-clients.*®

It should be borne in mind that the majority of the sixteen member states which have
already introduced a model of their own have each developed differing systems. If
these member states try to adapt their own mechanisms to the broad principles that the
Community drafts, there will be no unified coherent procedure and consumers may
feel more confident purchasing goods in some member states rather than others. Some
of these state models may be more workable than others and cross-border trade within

the community will not be as legally redressable as it should be.

In order to provide coherence, the European Community should provide for a binding
procedure that includes a unified registry, opt-out mechanism and incentives for
lawyers and representatives. Such a binding procedure should take the form of a clear
and effective regulation on collective redress adopted by all member states. A
directive which leaves room for implementation by member states will not be binding
until its implementation, and it is likely that the interpretation and the implementation
will not be unified across Europe on view of the current differences regarding

collective proceedings within member states.

The regulation must be sufficiently clear and should be directly applicable to
individuals in all member states, so that the Community avoids running the risk of

inconsistent implementation.

In 1998, the European Commission introduced Directive 98/27/EC empowering

116

consumer organisations " to apply to courts in other Member States for an injunction

against an infringement of any of a number of consumer trading directives committed

115 Veronique Magnier, 'Class Actions, Group Litigation & Other Forms of Collective Litigation
Protocol_for National Reporters France' available at
<http://globalclassactions.stanford.edu/content/class-actions-group-litigation-other-forms-
collective-litigation-protocol-national-reporters> accessed 23 September 2012,

118 Directive 98/27/EC of the European Parliament and of the Council of 19 May 1998 on injunctions
for the protection of consumers’ interests [1998] OJ L166/51, Article 7(2).
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in the organisation’s own state by an entity in another member state. The directives in
question cover areas such as misleading advertising, unfair contract terms, consumer
credit, package holidays and consumer guarantees. Unfortunately, since then only two
cross-border cases have been brought, the main reason for this being the financial risk
for the entity bringing the case, as well as the complexity of national injunctive

proceedings.™’

Directive 98/27/EC lacks basic provisions on the implementation of collective
redress, including an opt-out mechanism, claims by individuals and a mechanism for
settlements. It requires a wider scope of possible plaintiffs as well as incentives to use
the procedure. In addition to enlarging the scope of Directive 98/27/EC incentives or a
system of European funding are needed in order to assist in operating the injunctions
procedure under that regulation. It therefore seems that directive Directive 98/27/EC
could not form the basis of a collective redress model and a new measure should be
introduced following the above-mentioned consultation on a search for a coherent
European model published in February 2011.

It is argued''® that such a European intervention could be based on Article 81(2) of
the Treaty on the Functioning of the European Union which allows legislation on,

inter alia;

(a) the mutual recognition and enforcement between Member States of judgments and

of decisions in extrajudicial cases;
[...]
(e) effective access to justice;

(F) the elimination of obstacles to the proper functioning of civil proceedings, if
necessary by promoting the compatibility of the rules on civil procedure applicable in
the Member States.

However, Fairgrieve and Howells claim that competence is usually restricted to cross-

border matters leaving purely domestic procedures undisturbed. Furthermore, with

117 See report from the Commission concerning the application of Directive 98/27/EC of the European
Parliament and of the Council on injunctions for the protection of consumers' interest
<http://ec.europa.eu/consumers/enforcement/injunctions_en.htm > accessed 15 November 2011.

8 Duncan Fairgrieve and Geraint Howells, ‘Collective Redress Procedures — European Debates’
(2009) International and Comparative Law Quarterly 379, 406.
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119 there are

regard to the recognition of foreign judgments between member states,
strong fears that a judgment based on the opt-out mechanism would be regarded as
manifestly contrary to public policy and therefore unenforceable.*?® This is because
group members in an opt-out mechanism scenario do not have their day in court,
which may run against the fundamental right to a fair trial. Therefore, a procedure
which is to be introduced in Europe should also be concerned with the matter of
cross-border disputes and mutual recognition of judgments within member states.

This matter will be dealt with further in the fifth chapter of this work.

4.  The Relevance of Israel’s Class Action Law in the Search for a

European Model

Israel’s new Class Action Law 5766-2006 is particularly significant in the search for a
new European binding instrument because it is more detailed than similar existing and
operating class action frameworks. It contains 45 sections (by comparison, US

121 each of which was

Federal Rule of Civil Procedure 23 contains only 8 sections),
considered in great detail by the legislator. Unlike the US system'?* and the rules of
procedure in England and Wales which has influenced the Israeli system in the past,
class actions in Israel are now enshrined in legislation, rather than rules of civil
procedure. In Israel, primary legislation prevails over secondary legislation allowing
the Israeli enactment to defeat any pre-existing contradicting rules of procedure.
Israel’s new legislation sets norms for private enforcement which were not previously

used in the country.

The Israeli model may be much more acceptable in the eyes of European legislators as
it has not adopted all the class action features which are so objected in Europe such as

punitive damages and settlement which benefit only the class lawyers.

19 Based on Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters [2001] OJ L12/1, art
33(2).

120 The authors Duncan Fairgrieve and Geraint Howells refer to article 34(1) of the above regulation.

121 United States Federal Rules of Civil Procedure, rules 23(a)-(h).

122 United States Federal Rules of Civil Procedure, rule 23 <http://www.law.cornell.edu/rules/frcp/>

accessed 24 September 2012.
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In order to advance the search for a Europe-wide mechanism, the Israeli model should
be considered, since it offers a new and very effective model based on legal norms

which are familiar to Europe.

The new Israeli model is based on legal principles rooted in English law, and it is
therefore not foreign to the European legal culture. The Israeli model does not follow
the problems attributed to the U.S. model and which are so criticised in Europe.
Therefore, the Israeli model may take the lead in the introduction of a new collective
redress mechanism in the European Union, yet the Israeli model itself needs some
changes in order to combat problems which have become evident in the five years

since its creation.
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Chapter Two:

The Significance of the Israeli Class Action Model

In our previous chapter, we have explained that there are a number of compelling
reasons for European legislators to reflect on the Israeli class action model before they
finalise a European collective action framework. Although there are many differences
between the E.U. and Israel, an analysis of the Israeli class action experience,
including both its negative and positive effects, would assist the creation of an

accessible and efficient class action system in Europe for consumers.

In order to discuss the significance of the Israeli model, the roots of this model and its
history will be reviewed. Furthermore, the effect of the new class action legislation in

Israel is explored.

A.  The Importance of the Israeli Class Action System to the

European Debate on Collective Proceedings

It may not be immediately clear why the evolution and effect of the CAL 2006 is
pertinent to the development of a class action system in Europe. However, there are
several factors which make consideration of the Israel class action system both
relevant and valuable. Firstly, the Israeli legal system has certain features in common
with major European jurisdictions, such as England and Wales, since it is based on the
English legal system. The similarity in jurisdictions means that legal tools such as
collective actions may result in similar effects in Europe and in Israel. Secondly,
Israel has an up-to-date opt-out model, albeit that in specialist cases, such as claims
for large individual damages including mass tort actions, claims can be made on an
opt-in basis. The Israeli model was created having studied the experiences of other
places in the world such as the U.S. Thirdly, many of the provisions at the core of the

ongoing E.U. class action debate® have already been tried and tested in Israel. These

! European Commission, Commission Staff Working Document Public Consultation: Towards a
Coherent European Approach to Collective Redress, SEC (2011) 173 final (Feb. 4, 2011) available at

65



The Significance of the Israeli Class Action Model

issues include the identity of the class representative, introduction of an opt-out
mechanism, implementation of appropriate safeguards to ensure that actions are
submitted in good faith and financial incentives to encourage representatives to bring
class actions and reward lawyers with contingency fees. Thus, in this respect the
Israeli experience may supply some useful answers. Fourthly, the Israeli model has
proved to be much more accessible to consumers than its European counterparts and
has allowed aggregated consumer power to prevail over the power of huge
corporations operating in consumer-related areas, such as communications, the food
industry, and banking. Finally, the CAL is considered to be more reasonable than the
U.S. class action framework, which alarms many E.U. officials and legislators
because of its reputation for treble and punitive damages and extremely high

attorneys’ fees, while bringing little benefit to class members.”

Despite the useful precedent offered by the CAL, the Israeli class action system could
not be transposed directly into the E.U. without adaptation. For example, the Israeli
model, unlike a future European class action system, does not need to accommodate
consumers located in multiple jurisdictions or address issues of cross-border trade
between member states. In addition, the Israeli system still has certain flaws, which
have led to class actions flooding the Israeli courts. These issues would need to be
addressed in a future European model and this work attempts to provide some

solutions to these problems.

The CAL also adopts an opposite standpoint on many of the core issues of collective
redress compared to the position taken by the majority of European member states in
their existing class action provisions. For example, the Israeli model favours the opt-
out model, rather than the opt-in mechanism which is preferred in most European
jurisdictions such as France, Italy, and England. The Israeli class action framework
also relies mainly on private enforcement by individual representatives, as opposed to

the European emphasis on organisation-led claims.

<http://ec.europa.eu/justice/news/consulting_public/0054/sec_2011 173 en.pdf> accessed 2 June
2011.

Z See the Speech of Commissioner Kuneva, ‘Collective Redress: Moving the Debate Forward’ (ALDE
Seminar, Brussels, 04 March 2009) at <http://www.dailymotion.com/video/x99ya8_alev-collective-
redress_news> accessed 10 June 2011.
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Before examining the details of the CAL, it is helpful to review the way in which the
Israeli model evolved. The Israeli class action system has passed through three main
stages which represent three different class action options that could also be
introduced in Europe. In Israel, difficulties were encountered at each of these stages
and learning the lessons of these challenges could help European legislators to avoid
the same pitfalls. Aspects of a class action system in respect of which Europe has
expressed hesitation, such as limiting class actions to specific laws, have been tried
and tested in Israel with no success and this is likely to be relevant given that the
Israeli jurisdiction shares many features of its substantive and procedural law with

European jurisdictions.

B. Historical Development of the Class Action Framework in

Israel

The class action system in Israel is based on the English legal concept of
‘representative actions’. Israel then moved towards a more U.S.-influenced approach
favouring private enforcement and finally created its own class action framework with
the enactment of the CAL. The evolution from a European to a more American
approach towards class actions provides an interesting precedent and suggests that the
European Union could also adopt new legislation to encourage private enforcement
and improve the effectiveness of consumer law based on provisions in the Israeli

model.
1. Foundations in English Law

From 1918 until 1948, Israel was governed under the British Mandate and elements of

Israeli civil law are thus rooted in the English legal system.
The general rule under English law was that all parties interested in a matter had to be

present in court so that a final decision could bind all the parties to the dispute.

However, where the parties were so numerous that it was impractical to bring all of
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them to court, this rule was not allowed to stand in the way of a decision.® It was,

therefore, a rule of convenience.

Rule 29 of the Israel Civil Law Procedure Regulations 5744-1984 (‘Rule 29°)
(previously known as Rule 65 of the Civil Law Procedure Regulations 1938) adopted
the provisions of R.S.C Ord. 15 r.12 (1) with slight changes. ®

Rule 29 stated that:

(a) where a great number of persons are interested in one action, a portion of
them may, at the request of a plaintiff if they are plaintiffs, or at the request of
a defendant if they are defendants, and with the permission of the court or the

registrar, represent in that action all the interested persons (...)

This rule, imported from the English jurisdiction, forms the basis of class action

proceedings in Israel.

2. The Beginning of Representative Proceedings in Israel

It has been suggested that Rule 29 (which was based on the English concept of
representative proceedings),® in conjunction with Rule 19 of Israel's Civil Law
Procedure Regulations 5744-1984 (which permitted joinder of multiple claims where
a common question of law or fact might arise), could have enabled claimants to bring
American-style class actions for damages.” In effect, one person would have been
allowed to represent all class members, even though they were not party to the legal

proceedings. This is, in fact, the genesis of the Israeli opt-out machinery.

® Duke of Bedford v. Ellis [1901] A.C 1.

* See also John v. Rees [1970] 1 Ch. 345,

® RS.C Ord. 15 r 12 (1) stated that, ‘Where numerous persons have the same interest in any
proceedings ... the proceedings may be begun, and unless the Court otherwise orders, continued, by
or against any one or more of them representing all or as representing all except one of more of
them.’

® Representative actions in England were rare and ineffective because of the requirement in R.S.C Ord.
15 r 12 (1) that all the members of the represented group have the ‘same interest’ in the action.

" Steven Goldstein, 'Collective Representative Action: What and for What' (1978) 9 Mishpatim 416.
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However, U.S.-style class actions appear to have been prevented by the reliance that
Israeli courts placed on English judicial interpretation of R.S.C Ord. 15 r 12 (1) upon
which Israel's Rule 29 was based. Although, unlike R.S.C Ord. 15 r 12 (1), Rule 29
did not expressly require that the members of the class have the ‘same interest in any
proceedings’, Rule 29 was nevertheless construed by the Israeli courts in the same
way as its English counterpart. Consequently, judicial decisions in Israel tended to

follow English case law.?

In Frankische Pelzindustrie Markle & Co. v. Rabinovich® the Court was asked to
allow one party to represent 43 fur merchants who suffered losses as a result of series
of fraudulent actions made by the same defendants. The Supreme Court in Israel held
that although the wording of Rule 29 was different from R.S.C Ord. 15 r. 12, in
essence, the two provisions had the same effect. Consequently, the court found that
the ‘same interest’ requirement should be applied, even though it was not expressly
stated in Rule 29. In reaching its decision, the Supreme Court denied the right of the
plaintiffs to represent all aggrieved persons who had suffered financial loss and stated
that Rule 29 could only be used where the plaintiff was seeking an injunction or a
declaration, but not where the group of plaintiffs was seeking damages. The reasoning
for this decision was that the damage to each potential plaintiff was different and,

therefore, did not satisfy the ‘same interest’ requirement.

As a consequence of this judicial reasoning, Rule 29 was rendered obsolete and the
door was effectively closed to American-style class actions until a number of legal
decisions interpreted Rule 29 less restrictively.

The movement for change began in the district courts (the highest courts in Israel
other than the Supreme Court), which interpreted Rule 29 in such a way as to broaden
the scope of class actions. The district court judges who began to apply a more liberal

interpretation of Rule 29 did so out of frustration at the many restrictions to which

® Duke of Bedford v. Ellis [1901] A.C 1; Prudential Assurance Co. v. Newman Industries Ltd (1979) 3
All E.R 507; EMI Records Ltd v. Kudhail [1985] F.S.R 36 C.A.
® Appeal Case 79/69 (Supreme Court) Frankische Pelzindustrie Markle & Co. v. Rabinovich, P"D Kaf

Gimel (1) 645.
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class actions were subject.*® However, in other district court decisions judges denied
Rule 29 motions because of the absence of a statutory provision permitting a more

relaxed application of the Rule.™

Consequently, a great deal of confusion surrounded Rule 29 and its legal authority
was very unclear'® until the Israeli legislator decided to intervene by introducing

specific class actions provisions.

3. Introduction of Class Action Provisions in Specified Areas

As a result of judicial frustration with Rule 29 and its English interpretation, the
Israeli legislator’s conviction was that American-style class actions would improve
scrutiny and advance policies of good trade in specific areas. Israel gradually began to
move away from the English ‘representative actions’, towards U.S.-style class actions.
This move was the second step in the development of class actions in Israel and was
made very gradually and cautiously because of concerns about the U.S. system,
particularly large damages awards. There were also concerns that class actions would
lead to high costs for defendants that could cause financial ruin with little benefit for
consumers.”> However, these concerns were alleviated by the fact that punitive
damages and statutory treble-damages could not be awarded under Israeli law (as is
the case in the E.U.) and Israeli cases were heard by a professional judge, rather than
a jury (similar to some E.U. member states).*

19 See for example Case no. 1472/95 (District Court of Tel Aviv) Shimshi v. Psagot; Case no. 109/94
(District Court of Jerusalem) The Israeli Student Union v. The University of Jerusalem
(unpublished); Case no. 1165/97 (District Court of Jerusalem) Shimonov v. The Kadisha Company
(unpublished); Case no. 16/97 (District Court of Tel Aviv) Zimber v. The Council of Tel Aviv,
(unpublished); Case no. 1682/95 (District Court of Tel Aviv) Doron v. Secum, (unpublished); Case
no. 2604/99 (District Court of Be'er Sheva) Avital v. The College of Management Be'er Sheva,
Dinim Mechozi Lamed Bet (5) 23 (1999); Case no. 28680/97 (District Court of Haifa) Haim Dadon
v. Israel Land Administration, Dinim Mehozi (6) 709 (1999); Case no. 3259/95 (District Court of
Haifa) Meirson v. The Electricity Company.

1 See for example Case no. 545/91 (District Court of Jerusalem) Atiya v. The Council of Jerusalem,
(1991) and Case no. 1279/96 (District Court of Jerusalem) Givon v. Shaarei Zedek Medical Center
(1996).

12 See Dr. Chemy Binun ‘The Position of Rule 29° 4(1) Shaarey Mishpat 193, and Steven Goldstein

and Yael Efron, 'The Development of Class Actions in Israel' (1999) 27 Alei Mishpat 31.
3 Sinai Deutch S, 'Consumer Class Actions: Are They a Solution for Enforcing Consumer Rights? The
y Israeli Model' 2004 27(2) Journal of Consumer Policy 179.

Ibid.
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For more than ten years, Israel's Ministry of Justice sought to introduce a collective
redress mechanism based on U.S. Federal Rule of Civil Procedure 23, specifically
Rule 23(b)(3) which deals with damages class actions.™ The search for a new model
began with a report submitted to the Israeli Consumer Council, which recommended
the introduction of class actions into Israeli Law.® The Ministry of Justice
alternatively suggested a gradual recognition of class actions in specific areas, which

would be limited to specific plaintiffs.*’

As a first step towards this latter model, the Israeli legislator identified specific areas
of law where there was the potential for a large number of people to suffer minimal
losses for which they were unlikely to sue unless they were given an incentive to do
so. The existing legislation in these areas was then amended to enable class actions
for violations of the law. The new enactments were selected on the basis of special
need and in all of the amending legislation, except for one,'® there were criminal
sanctions for non-compliance, despite the fact that the new class action provisions

were also intended to encourage enforcement.*®

These enactments were introduced gradually between 1988 and 2005 and were
inserted into either existing or new legislation. The Amendment to the 1981
Consumer Protection Law 1994 is the most relevant provision for this thesis.
However, the other amendments are also referenced briefly as evidence of the Israeli
legislator’s view at the time that enforcement should be promoted through the use of
collective redress. Furthermore the differences between the enactments also indicate
which types of legislation and which provisions were most effective. The areas where
the Israeli legislator sought to improve enforcement by introducing collective actions
tended to be low value individual actions which had to be bundled together in order to

make the bringing of an action feasible and worthwhile. The areas affected were the

1 Steven Goldstein, ‘Class Action in Israel’ in C. Wasserstein Fassberg (ed) Israel Reports to the X
International Congress of Comparative Law (1990), 45.

18 Steven Goldstein, Developments of Class Actions as Consumer Protection Devices [1978], Report
submitted to the Israeli Consumer Council 1978 (Hebrew).

7 Sinai Deutch, (n 13).

8 Male and Female Workers Equal Pay Law, 5756-1996 (Israel).

9" Sinai Deutch, ‘A Decade of the Consumer Class Action — Interim Summary and a Look at the
Future’ (2005) 4(1) Shaarei Mishpat 9.
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securities market,° the environment,®* competition claims,?> consumer protection

4 5

claims,® banking,* employment discrimination,? insurance,?® actions concerning

shareholders interests,?’ equal rights for disabled persons? and the pensions market.®

The new rules provided for opt-out class actions, except for the environmental
legislation which contained an opt-in provision® that allowed a plaintiff to seek an
injunction or order to remove the act provided that 60 days prior notice was given to
the defendant to enable him to correct the offence. However, the special opt-in rule in
environmental cases did not promote any collective actions. This point should be
borne in mind by the European Commission before enacting its new framework for
class actions, as it proves that collective claims for injunctions in the environment

area in Israel were not effective at all.

All the new laws contained similar, but not identical, provisions for certification.
Thus, in order to bring a collective action, the representative had to satisfy the court
that a class action was appropriate and that the collective procedure prevailed over all
other court procedures. The claim also had to be brought on behalf of an identifiable

class of victims and in good faith by a suitable representative.

As a result of these enactments, the number of class actions in Israel rose
significantly. However, most of the actions failed to pass the certification stage, since
class actions were limited to breaches of the specific laws and the causes of action
contained within them. For example, it was held that an action against a bank for
unlawful interest charges should be dismissed because the cause of action was based
on Israeli interest law® and not on the amendment to the Banking law®? which set out

the class action procedure and conditions.*

2 Amendment to the 1968 Securities Act 5748-1988 (Israel).

! The Prevention of Environmental Hazards (Civil Suits) Law 5752-1992 (Israel).

22 Amendment to the 1988 Business Restrictions Law 5752-1992 (Israel).

28 Amendment to the 1981 Consumer Protection Law 5754-1994 (lsrael).

# Amendment to the 1981 Banking (Consumer Services) Law 5756-1996 (Israel).

% Male and Female Workers Equal Pay Law, 5756-1996 (Israel).

% Amendment to the 1981 Oversight over Financial Services (Insurance) Law 5756-1996 (Israel).
%" The Companies Law 5759-1999 (lsrael).

% The Equal Rights of People with Disabilities Law 5758-1998 (lsrael).

2 gypervision of Financial Services (Pension Funds) Law 5765-2005 (lsrael).

% prevention of Environmental Hazards Act (Civil Actions) 5752-1992, s 5 and s 6 (Israel).
%1 The Interest Law 5717-1957 which limits the permitted interest rates.

72



The Significance of the Israeli Class Action Model

The Securities Act 1968 was the first area where class actions were introduced. The
legislator took the view that it was in the public interest to allow class actions in order
to improve scrutiny and preserve the efficiency and credibility of the market. The
typical action in the securities field is similar to that of consumer law. The investor
who suffers only minimal loss is in a weak position vis a vis a powerful company's
institutions. This position is similar to the position of the consumer who has dealt with
a rough trader and has suffered minimal personal damages. In this case, only the

aggregation of all claims makes the action worthwhile.

The Securities Act amendment was implemented even though the Israel Securities
Authority already had considerable powers of public enforcement. For example, the
Securities Authority had the power to investigate and initiate legal proceedings in
relation to different kinds of wrongdoing and to finance class actions submitted by
civilians or groups, or where there was a public interest and a reasonable probability
that the class action would be approved.* Nevertheless, public enforcement by the

Securities Authority was not considered sufficiently effective on its own.

However, the new class action measure introduced in the Securities Act 1968 resulted
in very few class actions.* The only explanation for the limited number of claims is
the complexity of the securities market and the difficulty of proving that a loss was
due to factors other than normal market fluctuations. However, in that sense, the area
of securities differs from that of consumer issues where a normal action is not so

complicated and typical consumer disputes are familiar to every person.

The Banking (Service to Customer) Law 1981 which was amended in 1996 included a
new and different provision allowing the courts to order compensation for the general

public against the wrongdoer in certain circumstances. This will be the case where the

% Amendment to the 1981 Banking (Consumer Services) Law 5756-1996 (Israel).

% Application No. 2188/04 (District Court of Nazareth) Tfahot Bank v. Migrish, (2005) (unpublished,
Judgment by Judge Avraham dated 24 May 2005)

# Companies Act 5759-1999, s 209(b) (lsrael).

* There is no accurate data on the precise number of actions.
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court concludes that monetary compensation for all or some members of the group is

not practical and the payment cannot be effected at a reasonable cost.

Similar provisions were added to Section 461(b) of the Restrictive Trade Practices
Law 1988 and Section 62I(b) of the Insurance Business (Control) Law 1981 which
was amended in 1997. The introduction of a clause which allowed general damages in
favour of the public was very significant. In many cases, the individual claim in such
actions was very small and members of the class were not expected to come forward
to collect their share. However, the general damages provision also promoted
deterrence by restoring the financial benefits that the wrongdoer had acquired from

his unlawful actions.

With regards to consumer protection legislation, despite the wide range of issues
covered by the Consumer Protection Law 1981 (CPL), such as misrepresentations,
extortion, consumer credit transactions, door-to-door sales and labelling of goods,
virtually no consumer protection actions were brought under the CPL prior to the
introduction of a class action mechanism.*” The CPL was cited in several cases, but
until 1994 it was never a substantive factor in decisions. Individual claims were
costly, time consuming, risky due to their uncertain results and the remedies awarded
were usually inadequate. Individual consumer claims that reached the courts were
scarce and even the percentage of consumer claims in the Small Claims Courts was
relatively low. Furthermore, consumer claims were often complicated as they
concerned promises made by dealers/sellers, which were often undocumented.
Consequently, until the mid-1990s, consumer law in Israel was hardly enforced.®® A
major change was required to turn the CPL from a symbolic piece of legislation into

an efficient tool of consumer protection.

In order to rectify this situation, the CPL was amended in 1994 by adding a new
chapter authorising consumer class actions. The 1994 CPL provision®® was an opt-out
provision which enabled a consumer or consumer organisation to sue in the name of a

group of consumers, on the same grounds for which he could sue in his own name, for

% Previous Sec 16 | of the Banking Services Act 5741-1981.
¥ Sinai Deutch, (n 13).

* 1bid.

% Consumer Protection Law, as amended in 1994, Sec 35A.
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causes specified in the CPL. The class action provision required certification by the
court in order to proceed and was subject to the satisfaction of certain conditions
based on U.S. Rule 23 (b), which were similar in principle to the prerequisites set out
in the Securities Act.*

The main issue with the 1994 amendment to the CPL was that consumer class actions
were limited to CPL causes of action. Section 35A(a) of the CPL stated that the
plaintiff could sue, ‘in the name of a group of consumers on grounds according to
which he can sue under this law.” Consequently, even a well-grounded consumer
claim against a ‘dealer’ could be dismissed at the preliminary certification stage if the
particular cause of action was not one of the causes of action set out in the CPL. For
example, in Yaary v. Israel Land Administration,** a class action based on Section 35
of the CPL was dismissed as it was based on contractual and negligence grounds
which were outside the scope of the CPL. Similar problems also existed in relation to
other enactments, which were confined to specific areas other than consumer

protection law.

The 1994 amendment to the CPL led to more than eighty published cases between
1995 and 2001 that dealt with and analysed substantive issues of the CPL.** As a
result, the CPL became a meaningful source of court decisions on consumer issues.*®
At that time there were hardly any collective claims in Europe although the possibility
of consumer collective or class actions was first raised in the EU context in a

Commission paper of 1984,

%% The class must be so large as to make individual suits impractical (numerosity).
There must be legal or factual claims in common (commonality).
The claims must be typical (typicality).
The representative parties must adequately protect the interests of the class (adequacy).
The court should find at this stage that common issues between the class and the defendants will
predominate the proceedings, as opposed to individual fact-specific conflicts between class members
and the defendants and that a class action instead of individual litigation, is a superior vehicle for
resolution of the disputes at hand.

1 Case no. 388/96 (District Court of Tel Aviv) Yaary v. Israel Land Administration, (unpublished).
See also Case no. 1228/00 (District Court of Tel Aviv) Alroy v. Tnuva (2001) (unpublished,
Judgment dated 21 June 2001).

%2 Sinai Deutch, (n 13).

“ Ibid.

* European Commission, Memorandum: Consumer Redress COM(84) 692, 12 December 1984.
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Although the amendment to the Consumer Protection Law led to cases that for the
first time tackled consumer issues, new case law closed the gate in cases relating to
reliance on misrepresentations and false advertisement. In the Barazani® case, the
majority opinion of the Israeli Supreme Court was a serious setback to the potential
use of consumer class actions in cases of mass deceptive advertising.“® In this case,
the court held that the class representative had to prove that every member had seen,
read and understood a deceptive advertisement and had changed his behaviour in
reliance upon the deceit. The court refused to allow the action by the representatives
who did not provide an affidavit themselves and the court was afraid that the
plaintiffs’ real intentions when bringing the action was to try and force the bank to
reach a personal settlement with the plaintiffs. That decision was considered a serious
setback to the development of class actions in Israel since the court decision means
that each member has to prove personal reliance. Such reliance may differ from one
class member to the other and therefore the case is not suitable for collective hearing
due to the requirement that common questions should prevail over personal issues.

14" where the

This decision was followed in Adv. Shtendel v. Bezeq Internationa
applicant claimed that Bezeq International - one of the leading phone companies in
Israel - deceived the public by advertising that its rates for long distance calls were the
cheapest, when, in fact, customers had to become subscribers to obtain the cheap
rates. The Supreme Court reverted back to the old Barazani decision and held that
since the applicant did not prove his personal claim and his reliance on the misleading
advertisement, the requirement for a personal action was not satisfied and the

application failed.

However, other issues, such as defective products or unlawful charges, did develop
under the new class action system which was limited at that time to consumer
protection legislation and not to related areas, such as tort or contract law. As a result
of this limitation of the class action provision in specific enactments, a new law,

which permitted class actions in a wider number of consumer areas, was required.

** Request for Additional Hearing no. 5712/01 (Supreme Court) Barazani v. Bezeq, Padi Nun Zain (6)
385.

*® Sinai Deutch, (n 13).

" Appeal no. 458/06 Shtendel v. Bezeq International (Supreme Court) (2009) dated 6 May 2009.
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C. Introduction of the Class Actions Law (CAL) 2006

As a result of frustration with the existing provisions*® and in the absence of general
class action legislation, consumers and representative plaintiffs tried to bring claims
under Rule 29 of the Israeli Civil Procedure Rules 1984 in order to circumvent the

restrictions in the specific enactments.

However, on 2 April 2003, in the The State of Israel v. E.Sh.T case, the Israeli
Supreme Court decided (in a split decision) that Rule 29 could not be relied upon to
bring class actions.*® The case concerned employers of foreign workers who were
opposed to the State of Israel’s requirement that they deposit bank guarantees in order
to secure the exit of the foreign workers on termination of employment. The decision
to reject the use of Rule 29 as a class action mechanism was adopted by a majority of
three justices (against two), who opined that Rule 29 lacked some of the essential
characteristics required for a class action mechanism. The judges went on to state that
these requirements should only be imposed by legal enactment.*® For example, Judge
Beinish proposed that court supervision on submission of the action, rules of
procedure, ways to claim the personal damages and court supervision on the
termination of the action should be adopted for any class actions provisions.>* The
majority also provided that, in principle, class actions against the state could be
allowed but the matter should be considered in the light of the existing mechanisms in

Israel to obtain recourse from the state.

It was in this context that the Israeli legislator decided to look for an alternative
system, even though the Ministry of Justice feared that general class action legislation
would lead to a flood of claims that would inundate the courts.> As a result, the CAL

was drafted and enacted in 2006 after extensive and detailed debate on each section

“8 Prof. Alon Klement, 'Class Action as a tool to neutralize the advantages of a single defendant against
multiple plaintiffs — following the decision in The State of Israel v. E.Sh.T' (1994), 21 Mechakrei
Mishpat <www?1.idc.ac.il/klement/HebArt/EST.pdf> accessed 3 June 2011.

*% Case no. 3126/00 (Supreme Court) The State of Israel v. Eshet Project Management, Tak El. Nun
Zain (3) 220, (2003).

% |bid at page 271 of the judgment.

> See n 49 at page 270 of the judgment.

*2 Sinai Deutch, (n 13).
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and following consultation between the government and scholars.>® The details and
specific provisions of the CAL will be discussed in subsequent chapters, but in
essence, the Act favours private actions based on the opt-out mechanism and offers
financial incentives for representatives and lawyers in successful actions, while also
integrating various safeguards to discourage the bringing of unmeritorious cases and

unfair settlements.

However, five years after its enactment, the CAL has given rise to a flood of claims
led by private individuals encouraged by the accessibility and financial incentives
offered by the opt-out mechanism. In fact the Israeli courts are swamped with class
actions in many areas and since 2011, there have been approximately 700 claims per
year, about 80% of which are consumer related,.>* On the other hand, the volumes of
actions in Europe are very small and there are very few actions for damages in the
differing jurisdictions in Europe. The different features of the Israeli system and those
features which are employed in major European member states should explain the
sharp difference in the outcomes of collective actions as dealt with in the following
paragraphs of this chapter. The comparison between the features employed in Europe

and in Israel will be further explored in Chapter Three.

1.  The Number of Class Action Claims Brought in Israel Compared to

Individual European Member States

There is a very marked difference between the numbers of collective claims made in
Israel since the enactment of the CAL, compared with the number of collective
actions brought in several European jurisdictions. In Israel the system is based on the
opt-out model whereas in Europe very few jurisdictions have introduced an opt-out

model. There are also differences in the incentives and the funding mechanisms.

% Prof. Alon Klement of the Interdisciplinary Centre Herzliya appeared before the legislative
committee in three of its meetings at the Knesset (Israel's legislature) on 20 April 2005, 17 August
2005, and 22 September 2005. Dr. Peretz Segal of the Ministry of Justice, appeared before the
committee on the 20 April 2005. Dr. Hadara Bar-Mor and Dr Michal Horovitz from the Netanya
Academic College appeared on 20 April 2005. Guy Halfteck and Dr. Issachar Rosen-Zvi from the
Tel Aviv University appeared before the committee on 20 April 2005. Dr Michael Wigoda from
Sha'arei Mishpat College appeared before the committee on 31 May 2005.

> According to the Israeli Registry of Class Actions available in Hebrew at
<http://elyonl.court.gov.il//heb/tovanot_y/list.ntm> accessed 29 January 2011.

78



The Significance of the Israeli Class Action Model

Nonetheless the comparison shows that the Israeli system is very workable, arguably

too workable, as many actions for damages are brought before the courts.

Israel class action registry shows that between March 2007 and the end of 2007, about
130 collective actions were brought (approximately 13 new actions each month). In
2008, the number of actions rose to 246 actions per annum (approximately 20 new
actions each month). In 2009, there were more than 270 claims (approximately 22
new actions every month). In 2010, there were about 360 new actions (approximately
30 actions per month) and the numbers rose to 715 in 2011 (approximately 60 new

actions per month).>

These numbers prove that the Israeli jurisdiction is producing many actions. The
Israeli system improves dramatically access to justice whereas the European models
are stuck with low numbers and thus far do not bring any financial benefits to
consumers. Once it has been proved that there are substantial differences in case
volumes, there should be analysis of the features that make the Israeli model so
accessible, though the problems of the Israeli market should also be studied. The
existing safeguards will be examined in particular in Chapter Four, to ascertain
whether they function effectively in Israel, and whether they are relevant for

European jurisdictions.

% See Table 1 below.
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TABLE 1

The number of collective actions bought in individual EU member states and Israel:

Country Year collective | Average number of | Total number of
proceedings collective actions per | collective actions
were introduced annum brought since
collective
proceedings
introduced
1 Austria 2000 1-2 15
2 Bulgaria 2006 1-2 5
3 Denmark 2008 1 1
4 Finland 2007 0 0
5 France 1992 10 196
6 Germany 2004 3 29
7 Greece 2007
8 Italy 2009
9 Portugal 1995 Less than 1 6
10 Spain 2000 5 49
11 Sweden 2003 1 8
12 | Netherlands 2005 Less than 1 3
13 U.K 2000 1-2 14
14 Israel 2007 700%>° 2,418*>

*® An average of 214 per annum in the first three years following the new act and later the average rose
to approximately 400 claims a year. In 2011 the number rose to 700.
> There were 608 (in 34 months) and 1204 by 30 May 2011.
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The average number of collective actions was calculated using the information in the
‘Study on the Evaluation of the Effectiveness and Efficiency of Collective Redress
Mechanisms in the European Union’*® and the data set out in Israel's online class

action registry.

Israel's online class action registry has been in existence since March 2007 following
the entry of the CAL into force. Between March 2007 and December 2009, 608 new
applications to certify class actions were submitted (and reported in the registry).
These actions were studied throughout this research in order to draw conclusions with
regards to the areas of law susceptible for collective actions and the numbers of
compromises reached. In order to calculate the number of new claims made between
March 2007 and 31 December 2009 (a period of 34 months), 38 claims which
appeared on the register, but which were submitted before the relevant period, were

subtracted from the total number of claims during the relevant period.

These figures do not include class action cases that were commenced, but not reported
to the registry, usually because they were dismissed at an early stage in proceedings.*®
Looking at the registry, it seems as though many of the cases were settled and thus
ended up with some benefit to the consumer class members bearing in mind that the

majority of actions (around 80%) concern consumer issues.

The rise in the numbers of claims in Israel shows that the concept of class actions is
still developing in Israel, with new case law being made on a daily basis. The
increased use of class actions in Israel has also empowered consumers much more and
has made defendants much more cautious about consumers’ rights. Potential plaintiffs
are now observing the conduct of the largest companies in order to find more causes

of action.

If class actions were introduced in Europe there is no reason to think that a similar

model would not produce better outcomes and boost consumer confidence there too.

% The European Commission and DG SANCO, 'Evaluation of the effectiveness and efficiency of
collective redress mechanisms in the European Union' (2008)
<http://ec.europa.eu/consumers/redress_cons/collective_redress_en.htm#cr> accessed 29 January
2011.

%% See (n 54).
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The introduction of collective actions may improve consumer confidence in cross-
border trade within the European Union member states. Consumers may be able to
presume that the introduction of class actions will make large firms more careful

about their consumer rights, thus making trade in the internal market much safer.

According to the data in Table 1, France and Spain are the only European member
states where a significant number of collective actions has been brought (although less
than in Israel). There are certain features of the Spanish and French systems which
have made collective redress actions more accessible for consumers than in other E.U.
member states, while preventing a flood of actions, as occurred in Israel. However,
the numbers of collective actions for damages are still very low even in France and
Spain. In France, an action under Article L.422 of France's Consumer Code for joint
representative action may only be submitted by approved associations representing
consumers or investors at a national level and only five such actions have been
submitted since its creation in 1992.%° These are opt-in actions for damages where

each individual grants the organisation a mandate to act as his representative.

On the other hand, according to the evaluation study (French Final Report)®* a total of
196 claims in the ‘interest of consumers’ were brought by organisations in France
under Article L.421-1 of the Consumer Code in the last decade. These are non-
personal damages actions, mainly for injunctions, which are totally financed by the
consumer organisations.®> Therefore, the French system is not producing
compensation for class members, but rather deals mainly with the prevention of
illegal actions by injunctions. Class actions for damages in France are rare and
ineffective. The French system would not form an effective basis for a new class

action model for damages in Europe in light of its current performance.

% BEUC, 'Where does collective redress for individual damages exist?' in Country Survey of

Collective Redress Mechanisms (BEUC, July 2010) available at
<http://www.beuc.org/Content/Default.asp?PagelD=2140> accessed 17 November 2011.

81 Véronique Magnier and Dr. Ralf Alleweldt, ‘Evaluation of the effectiveness and efficiency of
collective redress mechanisms in the European Union — country report France’ (Civic Consulting,
2008) at <http://ec.europa.eu/consumers/redress_cons/fr-country-report-final.pdf> accessed 17
November 2011.

%2 European Parliament, Directorate-General for Internal Policies 'Policy Department A: Economic and

Scientific Policy: Overview of existing collective redress schemes in EU Member States’ (July 2011)
<www.europarl.europa.eu> accessed 6 October 2011.
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Forty-nine representative claims have been submitted to date in Spain. Spain has had
two collective redress procedures for damages since 2000 and Spanish legislation has
defined two separate types of interests: quasi-class actions, where the members of a
group are unidentified or unnamed® and multi-party actions, where the members are
identified or easily identifiable (also known as collective action groups of

consumers).*

The Spanish system is based on a special kind of opt-in procedure which has proved
to be more successful than others, probably because it allows representation by a
group of consumers and not just registered and qualified organisations. It is not a
regular opt-in action because it may affect members of the group who are not present
in court. All claims affecting a significant number of consumers may be solved
through the collective action in defense of rights and interests of consumers.®® The
Spaniards have introduced a funding system in order to encourage access to justice®
and are tolerant, to some extent, of contingency fees.®” Examination of the 49 actions
mentioned in the evaluation study reveals that 28 actions were brought in the area of
education, and the remaining 21 actions were brought in other consumer-related areas

as reflected in the following chart:

Spain: Number of
Claims by Sector
since 2000

M Education- 28 (57%)
M Banks-7 (14%)

W Gas- 3 (6%)

W Telecoms - 3 (6%)

W Food- 2 (4%)

M Pharmaceuticals- 2

(4%)
Deposit - 2 (4%)

% ey de Enjuiciamiento Civil, Article 11(3) (Civil Procedure Law, Spain).

% ey de Enjuiciamiento Civil, Article 11(2) (Civil Procedure Law, Spain).

% BEUC, (n 60).

% In order to encourage access to justice, Ley 1/1996, de 10 de enero, de Asistencia Juridica Gratuita
(Law 1/1996, of 10 January 1996, on Legal Aid) (Spain).

% Prof. Fernando Gomez and Marian Gili, ‘Evaluation of the effectiveness and efficiency of collective
redress mechanisms in the European Union: Country report Spain’
<ec.europa.eu/consumers/redress_cons/sp-country-report-final.pdf> accessed 17 November 2011.
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The education-related actions all followed the bankruptcy of a Spanish chain of
language schools and the subsequent breach of financing contracts. If this action is
removed from the list of actions, the result is that very few actions were brought in
Spain and the Spanish model does not improve access to justice, as would appear to
be the case from a first glance at the statistics. However the special features of the
mixed collective opt-in and opt-out action will be reviewed in Chapter Three and

compared with other available mechanisms.

2. The Markets Subject to Class Action Claims in Israel

Traditionally in collective actions, some markets are more amenable to class actions.
Areas that are characterized by many small actions, such as consumer cases, are most
suitable for collective actions. Indeed, an examination of the Israeli registry reveals
that after implementation of the CAL, most actions related to consumer issues
(approximately 78%), whereas prior to the CAL they comprised only 40% of class

action applications.®®

% Sinai Deutch, (n 13).

84



The Significance of the Israeli Class Action Model

Diagram No 1 - The Division of Claims to Markets

Israel: Number of Claims by Sector

MFood- 88

M Telecomsand Internet Suppliers- 78
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W Banks- 59

M Insurance - 54

m Labour- 35

W State Taxes- 32

W Welfare (Pensions) and Health - 27
M Transportation - 26

BTV and Newspapers - 19

B Pharmacutical Goods and Services- 17
M Electrical Goods and Software - 17

M Oil, Fuel and Gas - 14

W Securities- 12

m Tourism-9

m Purchase of Land - 8

mSportand Leisure- 8

W internetSales-7

W Electricity- 6

W Lottery-S

Environment-4

W Salesof Other Goods- 3
0 Competition - 2
Education- 1
Toys-1

A survey published in the Israeli financial newspaper ‘Globes’® revealed that 217
applications for class actions were submitted in the Tel Aviv district in 2010 and 149
applications were submitted in the first six months of 2011.

% 'Sharp Increase in Class Action Suits Submitted, particularly against Communications Companies'
Globes News (lIsrael, 6 July 2011) at <http://www.globes.co.il/news/article.aspx?did=10006613507>
accessed 7 July 2011.
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Fifteen percent (15%) of the actions were submitted against communication and
internet companies in 2010 and this number rose to 19% in the first six months of
2011.

Seven percent (7%) of the actions in 2010 were pursued against local authorities or
their bodies for restitution of unlawful levies of taxation and this number had risen to
8% in the first six months of 2011.

This information, which was supplied to the newspaper from Tel Aviv District Court,
is approximately in line with the data collected from the general registry which is

based on the numbers of claims in all six districts in Israel.

Therefore, on the basis of this data, the claims may be divided into the areas of law

shown below:

— Seventy-eight percent (78%) of actions are consumer related, which includes
the food industry 14.4% , telecoms and internet providers 12.8%, banks
9.7%,insurance 8.8%, and transportation and other areas related to the
purchase of goods or services.

— Fifteen point three percent (15.3%) of the actions are connected to taxation.

— Five point seven percent (5.7 %) of the actions are labour actions.

— Less than 1% of the actions are related to competition or environmental issues.
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Diagram Two — The Areas of Law Covered by Collective Redress Actions in Israel
from 2006
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This information demonstrates that consumers in Israel are eager to bring their
disputes before the courts and many new consumer questions which would have never

reached the courts previously were resolved by collective proceedings.”

If a similar system is imported into the European Union, there is no reason to suspect
that European consumers will react any differently once the gate to consumer
collective redress has been opened in Europe, provided they are equipped with an
equally accessible collective redress framework. Indeed, according to the evaluation
study, most French collective actions relate to food, telecommunications and
pharmaceutical goods,” whereas in Spain, banking, telecommunications and the gas

industry are the leading sectors to be challenged with collective redress proceedings.

" Sinai Deutch, (n 13).

™ \éronique Magnier and Dr. Ralf Alleweldt, (n 61), see Annex 1 on page 32.

"2 Apart from Education, which has been the subject of many actions in recent years in Spain. See Prof.
Fernando Gomez and Marian Gili, (n 67).
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Generally consumers do not go to court when they are in an ‘underdog’ position
compared to wealthy defendants. A recent Eurobarometer survey showed that 51% of
consumers did not take any action when they were dissatisfied with the way their
complaint was handled. The survey also showed that 76% of European citizens would
be more willing to defend their rights in court if they could join with other consumers
who were complaining about the same issue. " This survey explains the high numbers
of consumer collective redress. Once the law creates a proper infrastructure for
bringing consumer cases, consumers tend to respond immediately and use the

collective action machinery quickly and in high numbers.

The flood of claims following the enactment of the CAL in Israel suggests that rather
than lacking the will to pursue class actions prior to 2006, Israeli consumers simply
lacked the means to do so due to the inherent difficulties of the class action model
prior to the CAL. The number of consumer claims has doubled annually in
comparison with the position before the 1996 Act. Other areas of law such as
securities and competition were very complicated prior to 2006 and could result in
lengthy proceedings. In fact, the first case to go through all class action stages in

Israel reached its final judgment in the Court of Appeal after a 15-year legal battle.”*

The CAL has certainly made class actions into a more efficient tool for consumers. It
has made the procedure more accessible and many of the cases indeed do not go
through lengthy proceedings and are settled in the early stages. The aggregation of

claims creates a real threat and provides an incentive for defendants to settle the case.

3. High Value Damage Claims under the CAL

Since class actions are exempt from payment of court fees in lIsrael, claims are

submitted for extremely high sums.

™ European Commission, Special Eurobarometer 298: Consumer protection in the internal market
(European Commission, October 2008) page 54
<http://ec.europa.eu/public_opinion/archives/ebs/ebs_298 en.pdf> accessed 7 November 2011.

™ Reichart v. Shemesh — the decision to approve the action as a class action was given in the Israeli
Supreme Court in Appeal no. 8332/96 concerning fraud in securities.
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A survey that was published by the Israeli financial newspaper ‘Globes’ " showed that
in 2010, the average claim was for NIS 564,000,000 (approximately GBP 100
million) and the average claim in the first six months of 2011 was NIS 131,000,000
(approximately GBP 22 million).

The highest value claims were against telecommunications and internet companies.
The average claim in 2010 was for NIS 283,000,000 (approximately GBP 65 million)
and the figure for the first six months of 2011 was NIS 100,000,000 (approximately
GBP 16 million).

According to the above-mentioned Globes survey the average figures for claims
against local authorities in 2010 were NIS 22,000,000 (approximately GBP 3.5
million) and the figure for the first six months of 2011 was NIS 26,000,000
(approximately GBP 4.5 million).

These large sums of money involved in class actions can be very threatening for
defendants, potentially pushing them to settle a case despite having a strong defence.
A further result of fighting such a large claim is that resources are diverted to
defending the action rather than being used for production. In addition, the fear of
potential defendants from being sued in collective actions may result in such
companies developing restrictive practices which may lead to a rise in insurance

premiums due to the potential for large-scale attacks through class actions.

4. Settlement Rates in Israeli Collective Actions

It seems that there are areas in which it is easier to reach settlements. These areas and

percentages of cases settled are as follows:

- Environment - 50% of the actions were finalized by a settlement (probably due
to the small number of claims)

- Competition - 50% (probably due to the small number of claims)

- Welfare (pensions) and Health - 18.51%

" See Globes, (n 69).
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- Oil and Fuel - 21.4%

- Labour - 14.2%

- Food-13.6 %

- Sports and Leisure - 13.1%

- Telecommunications - 12.8%
- Pharmaceuticals - 17.6%

- Internet Sales - 14.2 %

- TV and Newspapers - 10.5%

As a consequence, there are likely to be more claims in these fields than in other areas
where defendants tend to fight until a court judgment is handed down, since the
chances of achieving a settlement are higher. The rates of settlement are shown in

Diagram Three.
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Diagram Three (A and B) — The Rate of Settlements
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This diagram represents the percentages of settlements in each area of law. In
environment claims and competition claims, rates of settlement were highest for the
period from March 2007 to December 20009.

The statistics on the rates of settlement show that class actions in Israel are not
submitted in vain. It is difficult to assess the exact benefit for each action. However,
the fact that many cases are settled shows that the procedure benefits consumers,
while also rewarding representatives. It should be borne in mind that the fairness of
settlements are monitored under the Israeli system and, in principle, the courts will

not approve a settlement which has no benefit for class members.

The Israeli precedent exemplifies both the strengths and weaknesses of the collective
action system and therefore should be studied before the introduction of a European
model. The rationale behind allowing class actions in Israel is to assist in improving
access to the courts and law obedience by financial sanctions. The Israeli legislator
has succeeded in achieving these goals. Indeed, there are many class actions in Israel,
and many new consumer law issues have been settled through collective proceedings.
Such case law would not have been submitted to the courts without the introduction of

the very important machinery of class actions.

The features of Israel's new legislation differ from those of standard collective redress
legislation existing in Europe. Should some of these central characteristics be
imported into a coherent European model, they may result in a system which is more

accessible for European consumers.

In Chapter Three the features of the Israeli model will be discussed in detail,
including the accessibility of the system. These features will be compared with the
existing collective redress models in several European member states so as to identify
the distinctions between the Israeli model and the models currently operating in

Europe.
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Chapter Three:
The Pillars of a Workable Model for Collective

Actions

Introduction

The introduction of Israel's Class Action Law (CAL) led to a sharp increase in the
number of collective redress actions brought before the courts. Although it could be
argued that the increase in cases had a negative impact on the Israeli economy, for
example, by causing a rise in insurance premiums, the CAL has proved to be more
workable and accessible than any comparable European class action framework. The
increase in the volume of collective actions has enabled consumers to merge their
personal claims and transform them into weapons fit to challenge large firms
operating in the consumer market. On the other hand, the perverse effects of
accessibility can be controlled through the use of safeguards and ‘brakes’ as well as

additional filters as we will further explore in Chapters 4 and 5 respectively.

At this stage, we want to focus on the reasons why the Israeli model succeeded in
opening the filed for consumers bringing actions In this chapter those features which
affect the accessibility and workability of the Israeli model will be discussed in more
depth. The aim of this chapter is to isolate the elements which may transform a model
of collective redress into a workable model bringing benefit to consumers at large. In
an effort to create a practical European model for collective redress that will improve
access to justice for European consumers, it is interesting to compare the effectiveness
of the Israeli provisions with the existing European models. In order to do so, the key
elements of the Israeli model should be examined and compared with the features of

systems operating in some European Union member states.

In essence, the workability of the Israeli system rests on four main pillars enshrined in
the CAL: an ‘opt-out’ provision, which enables large classes to group together with a
wide range of possible representatives both from the private and public sector,

financial incentives, possible funding, and the wide scope of the CAL which allows

93



The Pillars of a Workable Model for Collective Actions

class actions to be bought in many areas of law. These elements will be reviewed in
turn in the next parts of this chapter. In Part A of this chapter, the opt-out mechanism
operating in Israel will be reviewed and compared with the opt-in machinery which is
the most common collective redress mechanism used in Europe. In Part B of this
chapter, the nature of the representative that leads the action will be examined. Part C
of this chapter deals with financial incentives and their contribution to the collective
procedure. The last part of this chapter, Part D, deals with the scope of actions
suitable for collective redress cases.

Part A.  The Opt-Out Mechanism as the Basis for a Workable
Model

The Israeli collective redress system relies almost entirely on the opt-out machinery.
This is the default provision in Israel, although opt-in cases are also possible under the
Israeli system, the latter never having been used in Israel thus far. In the following
sections of this part of the chapter, the essence of the two systems will be examined,
and the importance of the distinction between the two systems will be emphasised.

1. The Debate over the Opt-Out versus the Opt-In Mechanism

In an opt-out system, every class member is automatically considered to be a member
of the group in the court proceedings, unless they elect to opt-out of the class during a
specified period of time, often referred to as the opt-out period. Thereafter, anyone
who has not excluded himself from the class by giving express notice will be bound
by the decisions in the action. Conversely, in an opt-in system, the judgment in the
proceedings binds all members of the class provided they were named as parties to, or
actively joined, the legal proceedings. Once a class member has elected to join the
class he is bound by any decision in the proceedings. The opt-in model could be
described as a more conservative approach than the opt-out system, since it requires

each member of the group to actively elect to become a member of the class.

The choice between an opt-in or opt-out mechanism is critical to the success of any

collective redress framework. As the English Civil Justice Council (CJC) stated:
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An essential feature of any court-based collective redress system is the
possibility that proceedings can be brought on an opt-out basis. The failure to
provide such a mechanism, as an option alongside an opt-in mechanism, will
ensure that any collective redress system introduced will fail to become fully

effective.!

The question whether to design an “opt in” or “opt out” regime was described by the
Ontario Law Reform Commission as “one of the most controversial issues in the

design of a class action procedure.’

In the European context, Professor Mulheron has claimed that ‘piercing the river of
ink that has poured forth on this topic of collective redress..., there is one question
which hovers above all others, namely, whether European member states implement

an opt-out mechanism.”®

The European Commission Green Paper on Consumer Collective Redress also
recognised the importance of this issue for a future European collective redress
model.* In fact the decision between the opt-out and the opt-in mechanism is one that
makes the system function. Lessons from the U.S. and Israel have taught that the opt-
out mechanism renders the system workable, albeit raising questions of fair trial and
representation of victims without having a power of attorney to do so. The Israeli
system is one of the most modern opt-out models capable of combating some of the
problems which were so evident in the U.S. The Israeli model does not allow punitive
damages, and therefore avoids one of the most troubling features of the U.S. regime.
It is the Israeli model, set down in the CAL 2006, that will be reviewed in the

following part of this chapter.

! Civil Justice Council, Response to European Commission Public Consultation: Towards a Coherent
European Approach to Collective Redress (SEC (2011) 173 Final) available at:
<http://ec.europa.eu/competition/consultations/2011_collective_redress/cjc_en.pdf> accessed 28 July
2011.

2 Ontario Law Reform Commission, Class Actions (Report, 1982) 306 see at page 454.

® Professor Rachael Mulheron, ‘The Case For an Opt-Out Class Action for European Member States:

A Legal and Empirical Analysis’ [2008-2009]15 Colum. J. Eur. L. 409.

European Commission ‘Green Paper On Consumer Collective Redress” COM(2008) 794 final.

<http://ec.europa.eu/consumers/redress_cons/greenpaper_en.pdf> accessed 26 October 2011.

4

95



The Pillars of a Workable Model for Collective Actions

2. Theoretical Background: Interest v. Consent Theories

The opt-out mechanism is strange to conservative types of two party litigation.
Normally it is the parties to the case who choose their representatives. However, in
the opt-out system, there is no choice of representative. The opt-out machinery may
be explained along the lines of the interest theory presented by Prof. Yeazell® which is
based on the debate around the issue of parliamentary representation which took place
in the early 19" century prior to the enactment of the Reform Bill.° According to this
theory, the representative (like parliamentary representatives) does not have to be
appointed by the represented group and they may still act as proper representatives as
long as they are acting in the interests of the group's members. There is no need for
Parliament to represent all the residents in all counties - it is sufficient that all the
interests of such residents are represented in Parliament. The concept at hand is that in
a capitalistic society all rational people will act for their economic benefit, and thus
the representative will act in the interests of the entire group of residents sharing his
interests, even though they did not elect him. With regards to representative actions,
the interest theory does not require that the group members appoint their
representative. This theory only requires that the representative claimant represents
the interests of the group members properly. The interest theory emphasises the
proper representation of the group by a representative who has the same interests and
who is acting for the group's benefit. Yet, the problem with this theory is that not all
groups of persons have the same interests. The theory regards it as sufficient that the
interests are represented and thus disregards the idea that every person has the right to

choose his own representative.

In relation to collective redress, this interest theory has the power to rebut one of the
major arguments against the opt-out mechanism, namely, that each person has the
right to be present in his case and decide when to commence legal proceedings. The
theory implies that if citizens agree that someone else with the same interests will

represent them in parliament, why should court proceedings be any different?

®> Stephen C. Yeazell, From Group Litigation to Class Action, Part II: Interest, Class, and
Representation 27 UCLA L. Rev 1067 (1980) p. 1068.
® Gil Lotan and Eyal Raz, Class Actions Part | (2006) 36.
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By contrast, the opt-in theory is based on consent. This theory is based on the consent
of all group members to be joined in one procedure. It is more joinder than
representation.” This theory is considered part of a due process requirement theory.®It
was argued® that this theory is suitable for group members in large scale actions who
do not have the necessary resources to file an action against a large company which
has acted as the wrongdoer. In these cases after the core common questions have been
decided in favour of the group, a notice should be given to enable all potential group
members to join in the legal proceedings in order to benefit from the judgment in
favour of the group. In return for joining the action, these new group members will be
required to pay a share of the costs of the class in managing the action. This offer is
based on the consent theory which provides that only those members who have
actively elected to join the action will be bound by the decision in the proceedings.

The consent theory is regarded as unfair to defendants, since members of the group
may elect to opt in once a court decision has been made in favour of the group. The
defendants will not know the amount of damages they are facing until the process is
complete. On the other hand, if judgment is made against the group, group members
will not join the action and the defendant may be sued in the future by other group

members.

In the debate over the proper mechanism to use, the interest theory may be persuasive
in demonstrating that the opt-out mechanism is not foreign to European culture and
since persons act by representatives in Parliament, so too such an approach may be
taken in the courts.

3. The Hybrid Opt-Out Solution in Israel
The CAL includes an opt-out mechanism and provides that once a motion to allow

class proceedings has been approved, each class member is considered part of the

proceedings unless he indicates within 45 days, or a period of time determined by the

" Stephen C. Yeazell, (n 5).

® See J. E Kennedy "Class Actions: The Right to Opt Out" 25 Ariz. L. Rev 3, 35.

° H. Kalven, Jr. & M. Rosenfield "The Contemporary Function of The Class suit" 8 U. Chi. L. Rev. 684
(1941).
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court, that he wishes to opt-out of the action.*® The opt-out period aims to give each
member a reasonable period of time to consider his individual circumstances and to
decide whether to opt-out of the proceedings. The definition of ‘class action’ under
the CAL provides that it is an action on behalf of a group of persons who have not
granted a power of attorney to the representative plaintiff. This definition indicates in
itself that the procedure in Israel is based on the opt-out mechanism. In an opt-out
system, the plaintiffs are not identified from the outset and thus they cannot grant a
power of attorney to their lawyer. The provisions of the CAL provide that opt-in
actions are intended to be used in large personal claims, thus demonstrating that the
legislator intended opt-out actions to be used in circumstances involving many small
actions of the same kind. It is only the aggregation of these small claims which make
it rational to deal with court actions in these circumstances. The CAL provides that
the judgment in a class action binds all the class members, unless explicitly provided
otherwise .** This provision is at the heart of the opt-out mechanism and it provides
that unless the class members opt-out of the class, they will be bound by the
judgment.

However, with regards to opt-in claims, the CAL preserves the court's right to decide
in exceptional circumstances that the class of persons represented should include only
those members who have given notice that they wish to become part of the class.*
The opt-in procedure in Israel is an exception to the default opt-out mechanism in the
Israeli class action, and only applies if the process of ascertaining all members of the
group and notifying them of the proceedings can be carried out at a reasonable cost.*?

The exceptional circumstances in which the court may allow an opt-in action include,

inter-alia:

1. Where there is a reasonable probability that many of the class members will
submit claims for the same cause of action; and

2. Where the amount of each action is substantial, including negligence claims.

19 Class Action Law 2006, s 11 (Israel).
! Class Action Law 5766-2006, s 24 (Israel).
12 Class Action Law 5766-2006, s 12 (Israel).
13 H

Ibid.
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The Israeli legislator took the view that ‘big sum’ claims were not suited to regular
opt-out class action proceedings. Consequently, the CAL provides that where such
claims are approved, the court may provide that they will be managed as opt-in class
actions and that the expenses will be shared by all the members of the class. The
Israeli legislator was of the opinion that the opt-in system was suitable for cases
involving substantial sums where the plaintiff could bring and manage his own
action.™ Class actions in these cases assist in the management of the proceedings and
may prevent contradicting judgments which could result from several actions on the
same issue. Although the opt-out mechanism has led to more class actions in Israel, it
is guestionable whether such a provision should be adopted in Europe as in some
member states such as representation without power of attorney contradicts
fundamental principles of the jurisdiction. The opt-in collective action has the
advantage that it preserves the liberty of an individual to choose whether to bring the
action or not.> On the other hand, the opt-out mechanism in typical consumer cases is
the only mechanism which may be useful to consumers. Consumers are normally
apathetic as regards their rights, making the right to opt-out or object less meaningful
for class members. Opts-out from class participation are very rare. On average less

than 1% of class members opt out.®

In the search for a new European coherent model, the European Commission must
decide which mechanism best suits consumer interests in the European Union. In
order to address this point, it is helpful to examine the empirical evidence on the
effect of opt-out class actions, the legal arguments both in favour and against the opt-
out model, and the current use of such instruments in Europe. Further, we will
investigate the reasons why the Israeli jurisdiction, despite having put in place and
opt-in mechanism'’ has never acknowledged it and made us of it. All collective
claims in Israel, without exception, have been based on the opt-out model. One of the

main reason the Israeli law based its mechanism on opt-out stems from the experience

143, Goldstein and T. Fisher, ‘The Interaction Between Mass Actions and Class Actions — Procedural
Aspects’ [2004] Mishpatim Lamed Dalet 21.

5 R. Mulheron: 'Some difficulties with group litigation orders- and why a class action is superior’
C.J.Q 24 (Jan), 2005 p. 40-68 at p. 50.

16 T. Eisenberg and G. Miller, ‘The role of opt-out Objectors in Class Action Litigation: Theoretical
and Empirical Issues’ [2004] 57 Vand. L. Rev 1530 at page 1532. See also Myriam Gilles and Gary
B. Friedman: 'Exploding the Class Action Agency Costs Myth: The Social Utility of Entrepreneurial
Lawyers' 155 U. PA. L. REV. 103, 106-08 at page 133.

17 Class Action Law 2006, s 12 (Israel).

99



The Pillars of a Workable Model for Collective Actions

learnt from the U.S. which, as we will shortly demonstrate in the next part of the
chapter, clearly shows that the opt-out mechanism dramatically improves access to

justice.

4. Gathering Evidence from the U.S. on the Importance of the Opt-

Out Mechanism

In 1938, the U.S. Congress promulgated the Federal Rules of Civil Procedure, which
introduced a new, significantly different class action system. Rule 23 of the Federal
Rules of Civil Procedure imposed a new set of requirements for certifying a class
action and divided class actions into three different categories: ‘true’, ‘hybrid’ and

. 1
‘spurious’. 8

Rule 23 was silent on whether all potential class members were excluded from an
action unless they affirmatively opted in, or whether all potential class members were
included unless they affirmatively opted out.'® Despite this lack of clarity, the default
standard in the U.S. before 1966 was the opt-in model and a judgment was not

binding upon those who were not explicitly included in the class.

The argument against this system was that many people may not have realised that
they had been harmed, and it was difficult to communicate effectively with large
numbers of potential class members. In addition, an affirmative opt-in requirement
was seen as a substantial obstacle to class formation and could leave large numbers of

claimants, who were unaware of the proceedings, with no remedy.

There were difficulties for defendants as well as potential plaintiffs, since an opt-in
system could lead to serial litigation, with claimants waiting for the outcome of a

group action before deciding to join their personal action to the proceedings. One

18 True class actions were available where the owner of the primary right of action refused to enforce
it. Hybrid class actions were permitted when the rights among class members were several and the
object of the action was the adjudication of claims affecting specific property involved in the action.
Spurious class actions were available when the rights among class members were several and when
there was a question of law or fact affecting the several rights and when common relief was sought.
This category caused confusion due to the unclear requirement for common relief and it could only
bind those who were named as parties.

19 Benjamin Kaplan, ‘Continuing Work of the Civil Committee: 1966 Amendments of the Federal Rules
of Civil Procedure’ [1967] 81 Harv. L. Rev. 356.
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District Court observed, ‘Prior to the 1966 amendment to the Rule, an individual
could wait to see the outcome of the litigation before deciding whether or not to
become a party’.

However, as a result of a recommendation by the Advisory Committee on Rule 23, in

1966 this Rule was revised to permit opt-out class actions.

The opt-out regime appeared to resolve these problems by creating large classes,
preventing multiple litigation and providing an incentive in the form of bonuses to
plaintiffs and lawyers who wanted to represent large classes. It also allowed classes to
be created more quickly since it abolished the need to wait for many members to opt-

in and it facilitated the prompt adjudication of claims in one action.*

The introduction of the new opt-out rule seemed to be the most advantageous change
of the 1966 amendments, since it brought with it a change in the use of class actions
in the U.S.% From 1938 and until the 1966 amendments, the use of class actions in the
U.S. had been very low, with actions being few and far between.?® The supporters of
the amendments expected that consumers would benefit most from the changes to
Rule 23 and did not anticipate that lawyers would become the real entrepreneurs of

class action litigation.

As the Ninth Circuit explained,

There is nothing in the Advisory Committee’s Note that suggests that the
amendments had as their purpose the authorization of massive class actions

conducted by attorneys engaged by near-nominal plaintiffs.?*

20 Chrapliwy v. Uniroyal, Inc., 71 F.R.D. 461, 463 (N.D. Ind. 1976).

2! Richard A. Nagareda, ‘The Preexistence Principle and the Structure of the Class Action’ [2003] 103
Colum. L. Rev. 149, 226.

22 In Amchem Products, Inc. et al. v. Windsor et al. 521 U.S. 591 592 (1997) it was said that ‘Rule
23(b)(3) was the most adventuresome innovation of the 1966 Amendments, permitting judgments for
money that would bind all class members save those who opt out’.

% Edward F. Sherman, 'American Class Actions: Significant Features and Developing Alternatives in
Foreign Legal Systems', 215 F.R.D. 130, 132 (2003) see at page 133.

# La Mar v. H & B Novelty & Loan Co. 489 F.2d 461, 465 (9th Cir. 1973). See Thomas B. Leary, ‘The
FTC and Class Actions’ available at: <http://www.ftc.gov/speeches/leary/classactionsummit.shtm>
accessed 18 November 2011.
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The effect of the 1966 amendment and, more particularly, the introduction of the opt-
out mechanism, was a much greater than expected increase in the number of class
actions.” Under this revised rule, classes “were almost certain to be larger — and the
sum of their potential damages, therefore, much larger — than classes certified under
the old rule.”?® Consumer rational apathy meant that consumers did not opt-out, thus
creating actions with large classes. It turned class actions into profitable business and
thus attracted lawyers to taking on such actions. The new opt-out system exacerbated
pre-existing principal-agency problems by permitting lawyers to speak for immense
phantom classes of people who had not selected them, and who may have been
entirely unaware that they were parties to a lawsuit.?’ The large number of claims
brought after 1966 renewed the debate on the most appropriate class action
mechanism and a reversion to the opt-in model was contemplated in 1998 by a
subsequent Advisory Committee on amendments to Rule 23 due to the abuses that
were so evident following the adoption of the opt-out class action system in the U.S.
However, the Advisory Committee took the view that people generally do not tend to
respond to invitations to join court cases and therefore left the opt-out model intact.?®
Furthermore, the opt-in system could lead to smaller classes which would be less
attractive for representatives and thus less effective, especially in consumer cases,
since one of the aims of the opt- out mechanism was to maximise economies of scale

by gathering all the claimants into a single proceeding.?®

The developments in the U.S since 1966 provide a very significant example for

European legislators, demonstrating that the opt-out mechanism transformed an

% Edward H. Cooper, ‘Class Action Advice in The Form of Questions’ [2001] 11 Duke J. Comp. &
Int'l L. 215.

% Edward F. Sherman, American Class Actions: Significant Features and Developing Alternatives in
Foreign Legal Systems, 215 F.R.D. 130, 132 (2003) see at page 133.

" Tiana Leia Russell, 'Exporting Class Actions to the European Union' (2009) available at:
<http://works.bepress.com/tiana_russell/1/> accessed 21 March 2012

%8 In a speech to the National Press Club in Washington, D.C. on May 20, 1998, the then-chair of the
Civil Rules Advisory Committee, Judge Paul V. Niemeyer, observed, ‘The inertia of not responding
[to notice] has been identified as the cohesive force behind the viability of plaintiff class actions.
[Requiring individuals to opt in] is. . . the change to the rule that could be made to eliminate most of
the class actions or radically reduce their size’ Deborah R. Hensler, Bonnie Dombey-Moore,
Elizabeth Giddens, Jennifer Gross, Erik Moller. Hensler, Deborah R., Nicholas M. Pace, Bonnie
Dombey-Moore, Elizabeth Giddens, Jennifer Gross and Erik Moller, Class Action Dilemmas:
Pursuing Public Goals for Private Gain (Rand Corporation, 2000) Chapter 16 ‘The objectives of
rule 23(b)(3) Class Actions’ 16 (477 fn 10).

# T, Eisenberg and G. Miller, ‘The Role of Opt-Out Objectors in Class Action Litigation: Theoretical
and Empirical Issues’ [2004] 57 Vand. L. Rev 1530.
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unused tool of legislative class action machinery into a workable system albeit with
some deficiencies which should be dealt with separately. The fact that the flourishing
of the U.S. class action occurred after the opt-out system was introduced in 1966 may
emphasise the importance of the opt-out system in dramatically improving access to

justice.

5. Empirical Examination on Participation Rates in Opt-In and Opt-

Out Cases

The main argument that one can put forward in order to convince the European
Commission to include an opt-out provision in the new collective redress model is the
improvement of access to justice which results from large classes engaging in typical
consumer actions that would have never gone to court, rendering such actions
economically viable for lawyers to take on. Plaintiffs would never go to court against
a powerful defendant for a petty amount of damage. The only way to bring such
actions to court where no other collective solution is available is by aggregating the
claims into a single large legal action.

Empirical studies are of great assistance when considering whether the the opt-out
model leads to better rates of participation and larger classes. The differences between
the two systems of collective actions may be only exemplified from data gathered
from the U.S. or Canada where the opt-in and opt-out mechanisms were in use. Once
the empirical data has been studied, conclusions may be reached in relation to the

recommended model for European consumers.

A. Opt-In Rates

With regard to opt-in statistics, information from several sources demonstrates that
the rates of participation in opt-in cases are extremely low. In the U.S., a study from
1974% cited by Prof. Mulheron® referred to three cases where judges were required to

manage the action on an opt-in procedure, reducing the class size by 39%, 61%, and

% Bruce I. Bertelsen, Mary S. Calfee, and Gerald W. Connor, 'The Rule 23(b)(3) Class Action: An
Empirical Study' [1974] 62 Geo. L.J. 1123, 1145.

31 According to statistics collected by Prof. Rachael Mulheron, see at page 155 of The Perspective of
Need report.
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73% respectively. Thus the median level of participation was between 27% and 61%.
This data shows that use of the opt-in mechanism caused the size of the group to drop

considerably.

With regard to opt-in cases, Prof. Mulheron examined a number of European
collective redress cases and their participation rates in her Perspective of Need report
for the CJC.* In the majority of the English cases examined, which were managed
under a Group Litigation Order, the opt-in rate was less than 50 percent. This
information was gathered by Prof. Mulheron from practitioners dealing with these
matters who were asked to fill out a questionnaire in order to study the participation
rates in the opt-in cases which were tried in the U.K.** With regard to other European
jurisdictions, Prof. Mulheron found a low figure of participation in opt-in cases and
cited® an example from the Italian courts where Italian investors were invited to sue
for wrongdoings in the financial market. The class in this case included hundreds of
thousands of investors. Only 3000 members opted in.*> In a case in France, only
12,521 class members opted in from a class of 20 million telephone subscribers.*
These cases demonstrate a rate of participation as low as 0.03% of all class

members.*’

Prof. Mulheron goes even further to prove that opt-in actions have low participation
rates even in "follow-on cases". These actions are well-founded on their merits, with a
first instance finding that the complaints were justified in an early ruling. Prof.
Mulheron refers specifically to the follow-on actions®® which are conducted under the
U.K. regime in antitrust cases and are generally less risky for consumers and carry a
higher chance of success since the defendant has already been convicted for
misconduct. Consequently, the low rates of participation in follow-on opt-in cases

suggest that it is not the fear of having to bear heavy expenses that deters consumers

%2 See Prof. Rachael Mulheron (n 31) at pages 154-156.
%3 See Prof. Rachael Mulheron (n 31) at pages 154-155.
% See Prof. Rachael Mulheron (n 31) at pages 155-156.
% Altroconsumo v. Parmalat_published in the Dow Jones News on 15 January 2004 available at
<http://www.milanofinanza.it/news/dettaglio_news.asp?id=2004011527124&chkAgenzie=PMFNW&s
ez=news&testo=Altroconsumo&titolo=Parmalat:%20Altroconsumo%20valuta%20possibilita'%20azio
ne%?20legale> accessed on the 24 March 2012.
% UFC Que choisir v. Orange France, SFR and Bouygues telecom press release available at
;http://www.ufcquechoisir—iIedefrance.org/fcporange.htm> accessed 24 March 2012.

Ibid.
% prof. Rachael Mulheron (n 31) at page 42.

104



The Pillars of a Workable Model for Collective Actions

from opting-in, but rather consumers are unwilling to intervene positively in legal
proceedings when they only stand to recover a small share of the damages award.
This is the result of the so called 'rational apathy' of consumers® and financial
rewards have been suggested as the solution to overcome this apathy.*

In order to prove that there is also a low rate of participation in English follow-on
cases, The Consumers Association v JJB Sports plc case was examined.** This case
concerned price-fixing arrangements between the manufacturers and distributors of
replica Manchester United and England football shirts, as a result of which potentially
hundreds of thousands of consumers paid inflated prices for the shirts. The Office of
Fair Trading (OFT) found the defendant guilty of price-fixing and imposed a
substantial fine of GBP18.6 million. However, in the civil suit that followed brought
by the consumer association 'Which' against the trader JJB, only 130 consumers
joined the opt-in proceedings and were named in the claim form. The only
explanation that can be given for such a low level of participation in a follow-on case
is consumer rational apathy. Where the level of personal loss is very low, consumers
do not care and do not wish to get involved. This corollary is particularly true in NEV
suits, also referred to as "Group B" consumer litigation, where the costs of litigation

exceed the personal value of the claim.*

Prof. Mulheron's findings are substantiated by a more recent report which agreed with
previous findings that individuals in opt-out procedures remain in the class more often
than individuals who join opt-in procedures. Individuals in opt-in procedures fail to
file a claim more often than individuals in an opt-out procedure. This study also found
that knowledge of the outcome of the class action impacts upon individuals’ decisions
and preferences. More specifically, individuals who know the result of the class action

consider filing an individual complaint more often (and actually do so) than

% Hans-Bernd Schaefer, ‘The Bundling of Similar Interests in Litigation: The Incentives for Class Action
and Legal Actions taken by Associations’ [2000] 9(3) European Journal of Law & Economics 183.

0 Sonja Elisabeth Keske, 'Group Litigation in European Competition Law: A Law and Economics
Perspective’ at  <http://publishing.eur.nl/ir/repub/asset/17790/Sonja%20Keske%20Thesis[Ir].pdf>
accessed 18 November 2011 at page 297.

*! The Consumers Association v JJB Sports plc, CAT Case number 1078/7/9/07.
<http://www.catribunal.org.uk/238-640/1078-7-9-07-The-Consumers-Association.html> accessed 16
July 2011.

*2 Maria Toannidou, 'Enhancing the Consumers’ Role in EU Private Competition Law Enforcement: A
normative and practical approach' (Dec 2011) 8(1) The Competition Law Review 59-85, see at page
69.
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individuals who do not know the result. Similarly, those are aware of a class action
outcome are less likely to file no complaint than individuals who are unaware of the
outcome. Certainty regarding the outcome of the class action results in more
individuals filing claims.*® Yet the participation rates in opt-in collective actions are

very low.

B. Opt-Out Rates

A U.S. survey from 1974 showed that 58% of cases in a national study had one or
more opt-outs.** A subsequent survey of four federal district courts found that one or
more class members opted out in only 42-50% of class actions for damages brought
under Federal Rule of Civil Procedure 23 b(3).* In all the four districts that were
examined, the median percentage of members who opted out was either 0.1% or 0.2%
of the total membership. In 75% of the opt-out cases, 1.2% or fewer class members

opted out.

The 1974 survey suggests that the smaller the average individual claim, the greater the
number of cases in which low figures of opt-outs were registered. This data stresses
the assumption that in consumer claims, class members are apathetic, and incentives
must therefore be introduced in order to make the actions economically viable. The
opt-out mechanism is not an incentive per se, but since it creates large classes making

the action worth undertaking.

With regard to opt-out systems, the CJC's report on ‘Improving Access to Justice

through Collective Actions’ sets down statistics collected by Prof. Mulheron from

various countries which show that the opt-out classes examined were almost full.*®

*% Gijs van Dijck, 'Class Membership in Class Actions: An Experimental Study of Opt In and Opt Out
Models' (2011) 142 nr. 6912 Weekblad voor privaatrecht, notariaat en registratie 1105-1112.

* Bruce I. Bertelsen, Mary S. Calfee, and Gerald W. Connor, 'The Rule 23(b)(3) Class Action: An
Empirical Study' (n 30).

** Thomas E. Willging, Laural L. Hooper and Robert J. Niemic, Empirical Study of Class Actions in Four
Federal District Courts: Final Report to the Advisory Committee on Civil Rules 1996 (Federal Justice
Center, 1996) at <ftp://ftp.resource.org/courts.gov/fjc/rule23.pdf> accessed 18 November 2011.

* Civil Justice Council, ‘Improving Access to Justice through Collective Actions: Developing a More
Efficient and Effective Procedure for Collective Actions’ [2008] Final Report, 153.
<http://www.judiciary.gov.uk/Resources/JCO/Documents/CJC/Publications/CJC%20papers/CIC%20I
mproving%20Access%20t0%20Justice%20through%20Collective%20Actions.pdf> accessed 16 July
2011.
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For example, in Victoria State (Australia), the rate of participation was 87%,* in the
U.S. it was 99.8%,* in Canada it stood at between 60-100%,*® in Australia, 59-98%,>°
in Portugal, 100%,! and in the Netherlands, 97%.

The Manitoba Law Reform Commission’s Paper on Class Proceedings™ cited by
Professor Mulheron,>* which referred to the above-mentioned survey of four districts
by Thomas E. Willging, Laural L. Hooper & Robert J. Niemic, reached the same
conclusions, namely that participation rates are much higher in opt-out regimes. This

is also the conclusion reached by Prof. Mulheron.>

This evidence suggests that opt-in actions are characterised by low participation rates,
since consumers and those with small damage claims are apathetic and prefer not to
participate in legal actions where they have little to gain by doing so. In contrast, it
would appear that this same sense of apathy leads to high rates of participation in opt-
out class actions as potential claimants are not sufficiently motivated to exercise their
right to opt-out. Therefore, in claims involving low sums, it is essential that the
European Commission favours an opt-out model which better serves consumers who

trade in the European market.

*" Based on information published in Prof. Rachael Mulheron, Reform of Collective Redress in England
and Wales: A Perspective of Need (Civil Justice Council, 2008), hereafter, The Perspective of Need
report,  <http://www.judiciary.gov.uk/publications-and-reports/reports/civil/civil-justice-council/cjc-
research-need-consumer-redress> accessed 18 November 2011 which referred to the Morabito’s
National Report: ‘Group Litigation in Australia — “Desperately Seeking” Effective Class Action
Regimes: National Report for Australia Prepared for the Globalisation of Class Actions Conference,
Oxford University, December 2007, available for perusal at
<http://www.law.stanford.edu/display/images/dynamic/events_media/Australia_ National_Report.pdf

*® Based on Thomas E. Willging, Laural L. Hooper & Robert J. Niemic, (n 45).

* According to statistics collected by Prof. Mulheron from five cases see at page 150 of The Perspective
of Need report .

% Prof. Mulheron based her conclusions on four cases and information received from practitioners in
Australia from Clayton Utz Solicitors in Sydney.

°1 The Portuguese information was gathered by Prof. Mulheron from three collective redress cases
managed by the Consumer Association, DECO. DECO v Portugal Telecom, DECO v Academia
Opening, DECO v Water provider company.

52 This information is mentioned in The Perspective of Need report and is based on the Dexia case in the
Netherlands and published in BEUC, Private Group Actions — Taking Europe Forward (8 October
2007), p 15.

% Manitoba Law Reform Commission, ‘Class Proceedings’ (1999) Report 100, 27 available at
<www.gov.mb.ca/justice/mlrc/reports/100.pdf> accessed 22 March 2012.

> Prof. Rachael Mulheron, ‘Justice Enhanced: Framing an Opt-Out Class Action for England’ [2007] 70
(4) The Modern Law Review 550, 557 fn 75.

> Civil Justice Council, (n 46).
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It may be mistakenly presumed that if proper notices were given, the opt-out
mechanism would result in the same rates of participation as opt-in cases. This
presumption is based on the assumptions that if consumers were acting rationally,
they would opt out of unjustified cases and opt in to cases with a good chance of
success. However, the studies mentioned above (Mulheron, Gijs van Dijck, Bertelsen,
and Willging) demonstrate that class members do not care sufficiently about the legal

proceedings, probably due to the small personal sums which are at stake.

Therefore, class members are usually indifferent to the outcome of class action
proceedings and in most instances will not bother to opt in or opt out of an action.
This apathy may explain why opt-out classes are always larger than opt-in classes. In
view of Prof. Mulheron's conclusion that the rates of participation in opt-out cases are
much higher than opt-in cases,®® a proportionate opt-out mechanism should be
introduced with some brakes and safeguards in order to prevent possible abuses of the
system. Yet, the case in Europe is that many member states, having weighed the
arguments in favour and against the opt-out mechanism, prefer the opt-in model.

These arguments will be discussed in the following part of this chapter.

6. The Opt-In Mechanism is Expensive and Has More Administrative

Requirements

One of the issues associated with an opt-in system is that the organization seeking to
bring the case must seek potential claimants to join the action, for example, through
the press. It can be very difficult to identify and name all class members allegedly
affected by the defendant's conduct where identifying potential class members may be

easily within the defendant's knowledge but not within the group's knowledge.*’

In addition to the expense and administrative burden of locating potential claimants,
the representative (which is bringing the action) has to keep records of all members of

% Civil Justice Council, (n 46).

" European Commission, SANCO, The Study Centre for Consumer Law, Centre for European
Economic Law Katholieke Universiteit Leuven, Belgium, 'An Analysis and Evaluation of
Alternative Means of Consumer Redress other than Redress through Ordinary Judicial Proceedings
Final Report' Leuven (January 2007) available at
<http://ec.europa.eu/consumers/redress/reports_studies/index_en.htm> accessed 24 March 2012 see
at page 289.
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the class and keep track and maintain complete files on them, which might dissuade
an organisation from bringing a collective action. In opt-out cases the members are
not personally identified at this stage and consequently, the administrative burden is
much less than in opt-in cases. The European Consumers’ Association (BEUC) noted
the high expenses of running an opt-in collective action in the Forum-Afinsa cases,”®
where the Spanish consumer organisation OCU had to hire nine full-time members of
administrative staff to collect all the necessary information, record and store all the

documents and follow up with consumers.>®

The expenses relating to opt-in litigation prove to be a burden on the claimants and
reduce the amount of actions brought substantially. The management and the
organisation costs make the opt-in procedure unworthy and risky. On the other hand,
in opt-out proceedings there are less expenses, there is no need to trace the class
members from the outset of the case, and there is no need to keep a constantly
updated file on all class members. Furthermore, due to the large size of the class there
IS better utilization of economies of scale. Therefore the expenses arguments favour
use of the opt-out model and should be taken in consideration for the new European

model.

7. Under-Compensation in Opt-In Proceedings

It is thought that the opt-in system may result in under compensation, and would
therefore provide compensation to fewer victims,®® since many potential class
members do not join the action. The small classes of victims mean that the defendant
will not account for the full damage caused by his actions. Consequently, some of the

illicit gain may remain in the hands of the wrongdoer.®

%8 <http://www.adicae.net/international/classactions.asp> accessed 20 November 2011.

% BEUC, Towards a Coherent European Approach to Collective Redress, European Commission
Consultation: The European Consumers' Organisation (BEUC)’s response (2011) available at:
<http://www.beuc.org/Content/Default.asp?PagelD=2140> accessed 20 November 2011. See at page
12, footnote 25.

% Robert Gaudet, Earth to Brussels: Lessons Learned From Swedish, Norwegian, Danish, and Dutch
Class Actions for the European Union debate on collective redress, Stockholm University (June
2008) available at: <www.stanford.edu/group/lawlibrary> accessed 25 November 2011 see at page
64.

® European Commission ‘Commission Staff Working Paper Accompanying the White Paper on
Damages actions for breach of the EC antitrust rules {COM(2008) 165 final}’ 2008 SEC(2008) 404
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Potential defendants would tend to favour the opt-in mechanism as they are more
likely to be sued for smaller amounts and will not have to provide full compensation
for the damage caused by their wrongful actions. On the other hand, opt-out class
actions usually involve a larger class and the defendant is therefore more likely to be

held accountable for the full damage caused.

This argument is also the main objection to the opt-out mechanism. The fact that there
are large classes in opt-out proceedings is due to the fact that these actions sweep in
even those who are not interested in joining.®® This is because many class members
may not be aware of the proceedings or, on account of consumer rational apathy, will
not exercise their right to opt-out. As a result, opt-out classes tend to be large and
include members who are often not interested in suing the defendant for his

misconduct.

If many disinterested members are inadvertently included in the class, the defendant
may pay higher damages than he would have paid in an opt-in proceeding. However,
this argument is also an advantage of the opt-out system, as it ensures that the
damages award is based on the full loss caused and not merely on the number of class
members who have joined the action. There is no doubt that consumers’ interests are
better served if large firms are held accountable for the full amount of harm they have

caused.

In order to deal with this objection to the opt-out mechanism, Israeli legislation
requires all members interested in the action to join at the end of the case in order to
claim their share of the compensation paid to the class (except where compensation is
granted for the general good at large). Therefore once an lIsraeli court has held in
favour of a class, it sets down criteria for distributing the fund and appoints a trustee
to monitor the distribution process.®® This means that only those who are interested in
the action will step forward at the end of the case to collect their share of the

compensation. This is preferable to the opt-in model which requires all members to be

<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008SC0404:EN:NOT >
accessed 28 July 2011 (See section 58).

82 professor Rachael Mulheron, (n 54) 550.

% Class Action Law 57662006, s 20(B)1 (Israel).
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part of the case from the outset. In the opt-out class action, the class members who
join the proceedings at the end of the case need only collect their share of the

compensation, and are not subject to cross examination or payment of costs.

Professor Hodges seems to object to the type of provision which enables class
members to come forward in order to collect their share at the end of the case,
claiming that there is strong empirical evidence that consumers do not step forward in
many cases, since the sums involved are too small to be worth collecting.®* Therefore,
a solution is required to deal with uncollected funds. In Israel, this solution takes the
form of a cy-pres distribution whereby the court directs distribution of the uncollected
funds. In Israel, damages are distributed among the class members but no member is
permitted to receive more than his allocated share, and the remaining funds are
handed to the Treasury without any limitation as to the purpose for which such funds
may be used.®® The court may also order damages for the benefit of the public in
general or the distribution of funds for good causes.®® In this way, the defendant

remains accountable for the full damage that he had caused.

Looking at the European market, the opt-out provision should be preferred in our
view. The opt-out mechanism will make defendants accountable in full for their
actions and will compel them to adhere to consumer protection legislation in the long
run, given that the full amount of any unlawful gain will be paid back to the victims.
In opt-in cases, defendants are not accountable in full for their actions, and will

therefore lack a real incentive to refrain from unlawful behaviour in the future.

8. Better Treatment of the "Free Riding" Problem in the Opt-Out

Mechanism

In an opt-in situation, the potential plaintiffs may choose not to opt-in, but rather to
wait for the outcome of the action and then decide whether to join it or not. In the

event that the litigation succeeds, the waiting member may ride on the success and

% Professor Christopher Hodges, ‘Response to consultation: Towards a Coherent European Approach
to Collective Redress:’ available at:
<http://ec.europa.eu/competition/antitrust/actionsdamages/index.html> accessed 28 July 2011.

® Class Action Law 5766-2006, s 20 (A) 3 (Israel).

% Class Action Law 5766-2008, s 20 (C) (Israel).
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expenses of the other party and bring their own action.®” This situation is different
from the follow-on action discussed earlier, because in a follow-on action, none of the
class members sue before the outcome of the regulatory or disciplinary proceedings is
announced. The problem with free riding is that fewer plaintiffs form a party to the
action, and with fewer economies of scale, the legal proceedings become more
expensive. The plaintiffs in these situations are fewer and less powerful than the
defendants. The other problem with free riding is that it entails subsequent satellite
litigation by members of the class who have decided to bring proceedings following

the outcome of the trial.

Opt-out proceedings, however, eliminate the free riding issue since those who do not
opt-out remain members of the class and enjoy the outcome of the action without
having to pay any expenses.?® The opt-out mechanism prevents the satellite litigation
which may arise where consumers hold back until the judgment in the case. Avoiding
satellite litigation is preferable from a defendant’s perspective, since it removes the
cloud of uncertainty that might otherwise hang over the defendant’s business
activities. In addition, if further proceedings are possible in the future, it may render
the possibility of a settlement less likely, since a settlement could be seen as a sign of

weakness, which might encourage other parties to bring similar actions.

In contrast to opt-out actions, the opt-in mechanism carries the risk of additional
proceedings from those who did not join the class in the proceedings. Therefore, in
terms of the free riding issue, the opt-out mechanism is a better option as it leads to a
binding decision that will apply to class members who did not opt-out of the action.

9. Objections to the 'Opt-Out’ Mechanism on the Basis that it
Contradicts the Tradition of Litigation

¢ Roger Van Den Bergh and Peter D. Camesasca, European Competition Law and Economics: A
Comparative Perspective (Thompson - Sweet and Maxwell, 2006); M. W. Friedman, ‘Constrained
Individualism in Group Litigation: Requiring Class Members to Make a Good Cause Showing before
Opting Out of a Federal Class Action' [1990] The Yale Law Journal 100 745; George J Stigler, 'Free
Riders and Collective action: An appendix to theories of economic regulation' [1974] The Bell
Journal of Economics and Management Science 5 359.

8 Michael A. Eizenga and Daniel E.H. Bach, Siskinds, LLP, ‘Recent Developments in Pension Class
Actions: an Obvious Trend', (Pension Fund Invitational Forum, October 27, 2006), see at page 2,
available at <www.derivativelitigation.ca/content/publications/index.asp> accessed 20 November
2011.
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On balance, an opt-out mechanism would appear to offer a more workable collective
redress model for Europe, since it creates large classes, making the action more
economically viable. Yet such actions are rarely pursued in Europe. There are certain
objections to the opt-out model based on traditional litigation habits which need to be
addressed. Generally, it is thought that the opt-out mechanism runs contrary to the
existing litigation systems in most member states, such as France, Italy and the U.K.
The objection to the opt-out model is that it enables the court to deal with a plaintiff

who is not present at court and who may be not interested in the litigation.

Indeed, the Commission has expressed a preference for the opt-in model because it is
more similar to existing litigation systems in Europe and would probably be easier to

implement than an opt-out model.®®

The opposition of European member states to the opt-out model was well illustrated
in Ireland where the Law Commission initially advocated an opt-out mechanism and
then changed its mind,”® preferring an opt-in mechanism where all parties would have
to appear before the court. The opt-in principle was followed even though the
Commission knew that it would influence the number of collective redress cases that
would be brought before the courts.”* The Irish Commission claimed that:

2.13 The tradition of litigation in this jurisdiction follows an opt-in model. In
general, the onus lies on the litigant to institute proceedings, in the absence of

which it will be assumed that no such intention exists.

2.14 One of the attractions of an opt-in system lies in its familiarity or,
conversely, in the unfamiliarity of the opt-out approach. An opt-out regime
would require a dramatic shift away from the traditional voluntary method of

instituting litigation. The idea of compelling an individual to take steps to

®European Commission ‘Commission Staff Working Paper Accompanying the White Paper on
Damages actions for breach of the EC antitrust rules {COM(2008) 165 final}’ 2008 SEC(2008) 404
<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008SC0404:EN:NOT>
accessed 5 August 2011.
"The Irish Law Reform Commission, Consultation Paper on Multi-Party Litigation (Class Actions)
(LRC CP 25-2003).
™ bid.
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withdraw from litigation that they never undertook sits uneasily with the
traditional concept of litigation. Thus, the real possibility arises that individuals

may become involved unwittingly in litigation.”

The opt-out model also runs against fundamental principles in other jurisdictions,
such as France.” An opt-out model is contrary to the French principle of law nul ne
plaide par procureur or no one shall plead by proxy, which requires an individual to
have a personal interest in the case that they have initiated.” According to this
principle, a representing party can act on behalf of someone by obtaining an explicit
mandate, but can never act instead of someone. In addition, the French Civil Code
stipulates that a judge may not decide on general provisions, because only parliament
may make decisions that are applicable to the general public.” In particular, Article
1351 of the French Civil Code allows people to benefit from a court decision only if
they were party to the proceedings.’® Article 1351 of the French Civil Code states that
the force of res judicata applies only with respect to the subject matter of a judgment.
It is necessary that the thing claimed be the same; that the claim be based on the same

grounds; that the claim be between the same parties and brought by them and against

"2 The Irish Commission also raised other arguments for rejecting the opt-out mechanism in Ireland,
such as the existence of a small claims court as an alternative dispute mechanism, the fact that in
Ireland the pool of potential litigants is relatively small so that an opt in notice could be effective and
might reach all group members and the geographic and demographic profile of Ireland.

™ In their article entitled Collective Redress Procedures — European Debates, (2009) International and

Comparative Law Quarterly 379, Duncan Fairgrieve and Geraint Howells cite Guy Canivet, the
former Lord Chief Justice of France, who argued that "an opt-out regime would run contrary to
fundamental elements of French law." He cited the following reasons which militated against such an
approach: the right to choose whether to bring legal proceedings or not, and if so, to elect one's legal
representative; the French maxim of ‘nul ne plaide par procureur’ (a prohibition on actions by
proxy); rights of defence; the French concept of autorité de la chose jugée (res judicata) and
constitutional law guarantees. See references 120 and 121 from this article: G Canivet, ‘Des
Obstacles Juridiques a L'action de Groupe,” paper delivered at the conference on 10 November 2005
on the topic of ‘Pour de Véritables Actions de Groupe: un acces efficace et démocratique a la
justice.” See also G Canivet, ‘Introduire 'action collective est une évolution inéluctable’ La Tribune
(16 May 2006).
On the impact of the case law of the French Constitutional Council, as well as that of the European
Court of Human Rights, see S. Guinchard, ‘Une Class Action a la Frangaise?’ (Dalloz, 2005, 2180).
One decision in particular of the French Conseil Constitutionnel is seen by some as presenting a
serious obstacle to an opt-out system: Conseil Constitutionnel N°89-257 DC of 25 July 1989 (group
action by a trade union). See Guinchard, ibid, and contra S Cabrillac, ‘Pour I'Introduction de la Class
Action’ Les Petites Affiches, 18 August 2006, N°165, 4.

;‘51 Thomas Rouhette and Amanda Croushore, ‘Proposing to take action’ Legal Week (27 January 2005).
Ibid.

" James D. Rosener, ‘Class Actions A La Francaise: Are U.S.-Style Class Actions Coming to France?’
(28 December 2005) <http://www.pepperlaw.com/publications_article.aspx?articlekey=599>
accessed 20 November 2011.
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them in the same capacity.”” Thus it is difficult to benefit from the outcome of a

French court case unless one becomes a party to the case.

The French system distinguishes the individual interest from the collective interest.
According to the French Cour de Cassation,” the collective interest is different from
the individual interest of victims who have suffered personally and can request
compensation. As a result, there are two different systems for group actions that now
operate in France, both of which are strange to the operation of the opt-out machinery:
one being a system for the collective interests of consumers, and the other a system
for joint actions on an opt-in basis. Article 46 of The French Law of 25 December
1973, the Loi Royer, introduced a mechanism enabling consumer organisations to
bring a collective action in circumstances where the collective interest of consumers is
directly or indirectly harmed by the activity of a supplier. This type of action can be
used only to pursue the collective interests of consumer organisations, which are
considered to be different from those of individual consumers under French law. This
development was a move towards developing a system of class actions under French
law. The French Consumer Code’® allows consumer-approved® associations® to join
proceedings in civil courts or to commence representative actions to stop wrongful
behaviour or remove unlawful clauses from contracts. The Consumer Code also
allows consumer-approved associations to initiate proceedings in civil courts without
any criminal offence having been committed and to request the cessation of illegal
behaviour or to remove illegal clauses.®? This claim should be distinguished from any
opt-in or opt-out model because it is the action of the organisation itself and not its

members.

" Mario-Pierre Stasi, ‘Class Actions in French Law’ (International Association of Lawyers, Germany,
13 March 2010).

"8 \séronique Magnier, 'Class Actions, Group Litigation & Other Forms of Collective Litigation,
Protocol for National Reporters, France' at <http://globalclassactions.stanford.edu/content/class-
actions-group-litigation-other-forms-collective-litigation-protocol-national-reporters> accessed 20
November 2011.

" C. Cons. Article L. 421-7 (The Consumer Code).

8 C. Cons. Article L. 421-1 (The Consumer Code).

8 According to the French National report from 2007, only 20 organisations were recognised. See the
Leuven study (n 58) at <http://ec.europa.eu/consumers/redress_cons/collective_redress_en.htm>
accessed 21 November 2011.

8 C. Cons. Article L. 421-6 (The Consumer Code).
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Although actions brought by consumer organisations are on the increase in France,
they are not as powerful as class action suits in gaining significant awards for victims.
Their principal purpose is to stop illegal practices, rather than to obtain damages,
since damages only compensate the association as a whole and not its individual
members. Such a model may operate alongside a true opt-out collective redress

model, which is more workable as the evidence shows.

Consequently, the preference of main European jurisdictions for an opt-in model
suggests that there may be a very long way to go until new European opt-out model is
introduced. However, in recent years there have been positive moves towards the
implementation of a new type of opt-out model in Europe. These include the
introduction of a new opt-out settlement model in the Netherlands, and a mixed opt-
out opt-in model in some other member states albeit some member states remain
devoted to the traditional opt-in model. The different types of models are examined in
the next part of this chapter in order to determine whether there any model can
operate as a sample workable model to improve access to justice in the way that

Israel's opt-out class action model has done.

10. Existing Mechanisms Currently Operating in Europe

In the search for a suitable European collective redress provision, it is instructive to
examine the current models in operation in the European member states, since one of
the existing systems might be replicated in a unified European model. It is also
helpful to consider the Israeli model, which has been in operation for several years. A
comparison of all these models should lead to a conclusion regarding which of these

models is most appropriate to cater to European consumers.
The majority of existing collective redress frameworks in Europe are based on the
opt-in principle with some exceptions. The European systems can be classified as

follows:

A."Complete" opt-out models, for example, in Portugal,

B. Mixed opt-in/opt-out models, such as Denmark;
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C. Quasi opt-out and quasi opt-in models, such as Spain where the judgment in opt-in
actions may bind other parties that were not part of the action; and

D. Strict opt-in models, such as the French, Italian® and Swedish models.**
A. The Complete Opt-Out Model®

This provides that every plaintiff may bring proceedings on his own initiative and
without the need for a mandate or express authorization from all the other rights-
holders, save those class members who have decided to opt-out. The advantage of
such a model is that class members are not required to take any action in order to

benefit from the collective action.®

An essential requirement of such a system is a provision that sets down the procedure
for class members to opt out®” and a section that provides that the judgment in the

action binds all the members of the class except those members who have opted out.®

Portugal has a complete opt-out scheme for collective actions and its system has some
similarities to the Israeli opt-out model, except for financial incentives which are
lacking in Portugal. The Portuguese model has been in operation since as far back as
1995.% The Portuguese Law provides that every plaintiff may represent all other right

holders on his own initiative and without the need for a mandate or express

& egge 99/2009, Art. 49 (Law 99/2009).

8 Per Henrik Lindblom, ‘National Report: Group Litigation in Sweden’ (December 2007)
<http://www.law.stanford.edu/display/images/dynamic/events_media/Sweden_National Report.pdf>
accessed 27 October.2011. With regard to the Swedish Act, it should be noted that this was a
compromise Group Proceedings Act which was introduced in 2002 and came into effect in 2003. The
Act included no incentives and the primary emphasis was changed from an opt-out to an opt-in
mechanism. Still, it must be remembered that this procedure has hardly been used since its
introduction, which is similar to the experience in other opt in jurisdictions.

% For example, Article 14 of Law No. 83/95 Right of Proceeding, Participation, and Popular Action
(Portugal).

8 R. Mulheron, ‘Some Difficulties with Group litigation Orders — and why a Class Action is Superior'
[January 2005] C.J.Q 24 40.

8 For example, Article 15 of Law No. 83/95 Right of Proceeding, Participation, and Popular Action
(Portugal).

® For example, Article 19 of Law No. 83/95 Right of Proceeding, Participation, and Popular Action
(Portugal).

8 | aw No. 83/95 Right of Proceeding, Participation, and Popular Action and Law 24/96 Establishing
the Legal System Applicable to Consumer Protection.
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authorization, unless such class members with the same interests have decided to opt

out.*

The Portuguese system requires a notice to be given to all the holders of the interest in
question. The notice is aimed at allowing the class members to exercise their right to
opt out, failing which they are deemed to approve the representation.’* Opting out is
possible until the stage where evidence is produced. Notice is given by advertisement
in the media or press depending on the circumstances and the geographical distance
between class members.”? The judgment in the action binds all members of the class

except those who have opted out.*®

According to a survey published by the Commission, only six actions for damages
were brought between 1995 and 2009.°* Commentators concluded that the use of
Popular Actions in its civil phase was very scarce. In her report for the CJC,* Prof.
Mulheron cites commentary from Nuno Oliveira, former legal advisor at Deco (the
Portuguese Consumer Organisation) on the Portuguese model. According to Oliveira,

one of the problematic elements of the Portuguese model is that

the law should state clear rules for calculating different types of damages
(liquidated, general, reliance, restitution, punitive, expectation, etc), and
include also a provision for damages distribution between consumers as well

as a partial distribution for the plaintiff consumers’ association.”

The Portuguese law almost fully resembles the Israeli model but for the lack of a
provision for financial incentives for the plaintiffs which is allowed in Israel. Thus,

the fact that there are very few actions in Portugal indicates that an opt-out

% Article 14 of Law No. 83/95 Right of Proceeding, Participation, and Popular Action (Portugal).

L Article 15 (1) of Law No. 83/95 Right of Proceeding, Participation, and Popular Action (Portugal).

% Henrique Sousa Antunes, Class Actions, Group Litigation & Other Forms of Collective Litigation -
Portugal (2007) at
<http://www.law.stanford.edu/display/images/dynamic/events_media/Portugal_National _Report.pdf

>

% Article 19 of Law No. 83/95 Right of Proceeding, Participation, and Popular Action (Portugal).

% European Commission - DG SANCO, ‘Evaluation of the effectiveness and efficiency of collective
redress mechanisms in the European Union - Main Report' (Civil Consulting and Oxford Economics,
2008) see at page 88 at <http://ec.europa.eu/consumers/redress_cons/collective_redress_en.htm.>.

% prof. R Mulheron (n 31).

% prof. R Mulheron (n 31) at page 99.
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mechanism per se without any financial incentives for the representative leading the
actions does not improve access to justice. The investigation of this model leads to the
conclusion that the lack of positive financial incentives for the representative who has
led the action and has taken the risk of paying the costs, is the reason for the relatively

small number of opt-out actions in Portugal.

Another complete, albeit unique, opt-out model has existed in the Netherlands since
2005.”” The Dutch model was created in order to ensure that a settlement binds all
parties in one legal action.’® The settlement, which must be reached out of court, is a
prerequisite for the parties to apply to the court. Where there is no agreement, no class

action for damages is available.”

The Dutch system is unique and cannot form the basis of a coherent European model
because it does not provide for a solution where a dispute may have to be tried failing

a settlement between the parties.

The Dutch and the Portuguese models are the only opt-out models that exist in
Europe. Having looked through them, it is clear that these models on their own cannot
form the basis of a new coherent model as they stand at the moment. The Portuguese
model has little success in improving access to justice due to a lack of financial
incentives. The Dutch model only deals with settlements and not with collective
claims. On the other hand, both systems together may be incorporated within a new
European enactment and these features could take the leading role in dealing with
European collective settlements. This may be done by providing for an opt-out model
which encompasses a provision which deals with approving settlements. Yet such a

model would lack incentives to overcome consumers' rational apathy.

" The Dutch Act on Collective Settlement of Mass Damages (Wet collectieve afwikkeling
massaschade) came into force on the 27 July 2005.

% Dr. IN. Tzankova, ‘Class Actions in the Netherlands (Parts 1 & 2)’ [2007] and [2008].
<http://globalclassactions.stanford.edu/taxonomy/term/65> accessed 29 July 2010.

% Article 7:907 par. (1) Civil Code (Netherlands).
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B. Mixed Models

The complete opt-out model may be distinguished from those systems which combine
both opt-out and opt-in mechanisms.

Denmark has developed a mixed opt-infopt-out model.*®® The system is based
primarily on the opt-in mechanism which is the default procedure for all disputes.
However, there is an exception which enables the use of the opt-out mechanism by
the Consumer Ombudsman.’® Both individuals and associations can bring opt-in

102

proceedings, whereas at present,” - opt—out proceedings may only be brought by the

Consumer Ombudsman.®

Under the Danish opt-in system, once a claim has been submitted, the court specifies
a deadline for joining the class action by written submission. In contrast, in opt-out
actions the court specifies a deadline for opting-out of the class action by written
notification. With both mechanisms the court decides to whom notice (either to opt-in
or opt-out) should be given and, in exceptional circumstances, the court can permit

joining after the deadline.'%*

At the request of the Consumer Ombudsman, the court may decide that a group action
should be opt-out, provided two conditions are satisfied.!®® The case must concern
claims that are so small that it is evident that they generally would not be expected to
be brought in individual actions, because the inconvenience and financial risk for the
individual would be disproportionate to the amount of the individual claim (in other

words, these are NEV claims). According to the Act, this condition will normally be

190 The current position in Denmark has its roots in report No 1468/2005 of the Standing Committee on
Procedural Law (Retsplejeradet). This reform was introduced by Act no. 181 of 28 February 2007 on
collective redress which came into force on 1 January 2008.

1% Section 254 e (8) of the Administration of Justice Act (Denmark).

192 For the time being, the Consumer Ombudsman is the only ‘public authority’ authorised to act as a
class representative. See Henrik @e, Danish Consumer Ombudsman, 'Collective Redress in Danish
law and perspectives at EU level' (The Oxford/Stanford conference on the globalization of class
actions) December 2007 at
<http://www.law.stanford.edu/display/images/dynamic/events_media/Danish_Conference_Presentati
on.pdf> accessed 27 October 2011.

103 Section 254e(8) of the Administration of Justice Act (Denmark).

104" prof. Erik Werlauff, <‘Class actions in Denmark’ (Aalborg University) at
<http://www.law.stanford.edu/display/images/dynamic/events_media/Demark_Legislation.pdf>
accessed 27 October 2011.

1055ec. 254 e, 5 9 of the Administration of Justice Act (Denmark).
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satisfied if a consumer’s individual claim does not exceed an amount of
approximately 2,000 Danish Krone (DKK) (equivalent to EUR 264). The second
condition is that a group action based on the opt-in model must be considered an
inexpedient way of dealing with claims, particularly if the case includes a large
number of persons so that the administration of opt-in notices will require

disproportionate resources.'%

Professor Hodges expresses satisfaction with the Danish model'®” which leaves opt-
out actions in the hands of the Consumer Ombudsman alone. However, in fact there
are no signs that the Danish model has brought significant progress as far as rates of
access to justice are concerned. Public sector enforcement alone may lead to very
scarce use of collective redress. Public enforcement has proved thus far to be very
unsuitable for collective actions. Consequently, other representatives should also have
the power to bring actions in the event that the designated public authority refuses to

do so.

There are also other possible mixed opt-out, opt-in systems which give the judge
discretion to decide when to apply the opt-in mechanism and when to order the action
to be managed using the opt-out mechanism. The Irish Law Commission also
mentioned a mixed approach'® which would give the court the discretion to decide
which mechanism ought to be used on a case by case basis. Such a model was also
recommended by the English CJC in its response to the European consultation paper,
since it gives the court the flexibility to decide which model will better serve each
case.’®® The problem with this model is that it undermines the certainty which is so
necessary for the representatives who take risks when deciding to undertake the

representation of a class in an action themselves. The cost of finding a representative

106 peter Mggelvang-Hansen, Copenhagen Business School, ‘Evaluation of the effectiveness and
efficiency of collective redress mechanisms in the European Union — Country report Denmark’
(Civic Consulting, 2008 )
<http://ec.europa.eu/consumers/redress_cons/da-country-report-final.pdf> accessed 27 October 2011.

197 gee, for example, Professor Dr Christopher Hodges, (n 64) at pages 5, 9, 20.

8 Jrish Law Reform Commission (n 70) at pages 82-83 available at
<http://www.lawreform.ie/archives/consultation-paper-on-multi-party-litigation.237.html> accessed
30 March 2012.

199 Civil Justice Council, Response to European Commission Public Consultation: Towards a Coherent
European Approach to Collective Redress (SEC (2011) 173 Final (Section 42) available at
<http://ec.europa.eu/competition/consultations/2011_collective_redress/cjc_en.pdf> accessed 28 July
2011.
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who does not intend to represent other class members from the outset may lead to
unfair situations. This was one of the main reasons for the Irish Commission's

rejection of such a flexible model.

It is clear that if the representatives are potentially going to spend their own time and
resources on the case, they will want to know from the outset that the case involves

large classes of represented persons so as to take the advantage of economies of scale.

Another disadvantage of granting the judge the discretion to decide whether to use an
opt-in or an opt-out model is that it might unnecessarily burden judges and could

invite additional litigation challenging the judge’s decision.
C. Quasi Opt-In Opt-Out Models

The Spanish introduced collective litigation in the Civil Procedure Act (LEC) of
2000.M° The Spanish system is an opt-in system but the judgment in the proceedings
may have a binding effect on non-participating parties. The Spanish model differs
from the U.S., Israeli and Portuguese class action systems because it is based on the

opt-in model and contains no opt-out mechanism.

The interesting part of the Spanish legislation is that it defines two separate types of

interests:

Collective (diffuse) actions, under Article 11(3) of the LEC, are appropriate where it
is difficult to determine the composition of a group of people in a similar legal
position. When victims are not individualized or easily individualized, the diffuse
interests’ suit, in the name of consumers, will correspond exclusively to consumer
associations that are representative according to the law. Such actions, where the
members of a group are unidentified or unnamed, are also known as quasi-class

actions.

19| ey 1/2000, de 7 de enero, de Enjuiciamiento Civil (Civil Procedure Law, Law 1/2000, passed on 7
January 2000).
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Multi-party actions, where the members are identified or easily identifiable, are also
known as consumer collective actions for groups of consumers. Article 11(2) of the
LEC provides that groups of consumers can be represented by consumer association
organisations which defend specific interests or even the group of affected consumers

itself (as long as it represents the majority of the affected consumers).***

The multi--party procedure is quite similar to the procedure for quasi-class actions,
but there are some specific points to note regarding the former procedure. Firstly,
before the claim is filed, the claimant or claimants must notify each affected consumer
of the impending filing of a claim to defend their collective interests. Once the claim
has been filed and admitted by the court, the affected consumers are notified in
accordance with specific rules so that they can join the proceedings. Unlike quasi-
class actions, the notification does not suspend the proceedings. Affected consumers
may join the proceedings at any time but may participate only in those parts of the
action that have yet to take place.’? As is the case in quasi-class actions, affected
consumers who have not joined the proceedings cannot ask for the provisional
enforcement of the judgment in their favour and will be bound by the final result of
the proceedings. Any individual claimant wishing to be compensated must wait until
the final judgment, which will then be fully applicable to him, though he is unable to
take individual action during or after the group proceedings.**®

The main issue with the Spanish model is that it provides that judgments will affect
all the parties to the proceedings, including their heirs, as well as non-litigants with
similar rights. This rule applies regardless of the outcome of the case,** even where
the claim fails.'*> Therefore, the procedure which is not an opt-out model turns into an

opt-out model once affected consumers are bound by the judgment.

11 prof. Fernando Gomez and Marian Gili, ‘Evaluation of the effectiveness and efficiency of collective

redress mechanisms in the European Union: Country report Spain’
<ec.europa.eu/consumers/redress_cons/sp-country-report-final.pdf> accessed 1 August 2011.

12 Freshfields Brackhaus Deringer, ‘Class Actions and Third party Funding Litigation an Analysis
Across  Europe’ [2007] <http://www.freshfields.com/publications/pdfs/2007/jun18/18825.pdf>
accessed 27 October 2011.

2 Ibid.

14 ey de Enjuiciamiento Civil, Article 222 (3) (Civil Procedure Law, Spain).

1> pablo Gutiérrez de Cabiedes Hidalgo, ‘Group Litigation in Spain: National Report’
<http://  http://globalclassactions.stanford.edu/content/group-litigation-spain-national-report >
accessed 22 November 2011.
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The judgments handed down in connection with consumer claims for monetary
compensation filed by consumer associations with standing to sue should specify

116 \Where such a

which consumers and users can benefit from the judgment.
determination is impossible, the judgment will establish the details, features and
requirements necessary to demand payment and, where appropriate, to apply for or
take part in the enforcement of the judgment, if requested by the claimant
association.™” Consequently, consumers who do not participate will neither be bound

by, nor able to enforce, the judgment.

However, if the claim is brought by a consumer organisation and not by a group of
affected consumers then any affected consumer (including those who do not
participate) may benefit from the judgment.*’® In this way the system achieves a

similar effect to the opt-out mechanism.

The opt-in part of the Spanish model creates several severe problems:

Firstly the requirement that in order to bring a collective action, the group of affected
consumers wishing to bring such action must include most of the affected members
causes difficulties in bringing the action.’*® The majority requirement increases the
burden of proof for the potential claimants since they must be traced from the outset
of the case.’®® Secondly, the problem of funding payments for bringing the action to
the public by mass media as demanded in Spain is very problematic. No public funds
are available for this purpose, and the representatives gain no profit from such an
action so they have no incentive to do so0.*** Thirdly, even where the outcome of the
action is favour of the class, the award is made personally, not to the whole group.

Therefore, each individual class member must come forward in order to collect his or

119 ey de Enjuiciamiento Civil, Article 221 (1) (Civil Procedure Law, Spain).

7 pablo Gutiérrez de Cabiedes Hidalgo, (n 115).

118 Clifford Chance, Collective actions in Europe [2010]
<http://www.cliffordchance.com/content/dam/cliffordchance/PDF/collective_actions_europe_2010.p
df> accessed 27 October 2011.

191 ey de Enjuiciamiento Civil, Art. 6(1)(7) (Civil Procedure Law, Spain).

120 Charlotte Leskinen, ‘Collective Antitrust Damages Actions in the EU: The Opt-in V. The Opt-out
Model' (IE Publishing Department, 2010) 16, available at:
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1612731> accessed 30 March 2012.

121 pablo Gutiérrez de Cabiedes Hidalgo, (n 115). See also Prof. Fernando Gomez and Marian Gili,
‘Evaluation of the effectiveness and efficiency of collective redress mechanisms in the European
Union: Country report Spain’ 9 (Civic Consulting, 2008) at

<ec.europa.eu/consumers/redress_cons/sp-country-report-final.pdf> accessed 1 August 2011.
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her share. However, consumer actions normally concern low sums and it is expected
that few will come forward in order to prove and collect their share of the

compensation.*#

Looking at the Spanish model, the inevitable conclusion is that in small figure claims
any opt-in proceedings will not perform well. This is due to the rational apathy of
consumers. The other problem that this model encounters is that personal claimants
are required to step forward in order to collect their share, and they are not likely to do
so due to the small individual sums at stake. Therefore, a provision for damages for
the general public or as a lump sum should be introduced. If not, consumers are
unlikely to come forward to collect small sums of damages, unless the procedure for

private collection is made very simple.

D. The Strict Opt-In Models

Most European models are based on the opt-in mechanism. This is due to the fact that

opt-in systems are in line with traditional European court proceedings.

As mentioned above, the Irish Law Commission which initially favoured an opt-out
mechanism ultimately recommended an opt-in mechanism because it fitted in with
traditional litigation habits.’?® Similarly, a compromise opt-in act, the Group
Proceedings Act (the Swedish Act) was introduced in Sweden in 2002 and came into
effect in 2003. The Swedish Act includes no incentives and the primary emphasis was
changed from an opt-out to an opt-in mechanism.*** This procedure has hardly been
used since its introduction and this fact is in line with other opt-in jurisdiction

outcomes.

122 Denis Waelbroek, Donald Slater, and Gil Even-Shoshan, 'Study on the conditions of claims for
damages in case of infringement of EC competition rules - National report on Spain' (Ashurst, 2004)
7 available at <http://ec.europa.eu/competition/antitrust/actionsdamages/study.html> accessed 30
March 2012.

123 |rish Law Reform Commission (n 70) at pages 82-83 available at
<http://www.lawreform.ie/archives/consultation-paper-on-multi-party-litigation.237.html> accessed
30 March 2012.

124 professor Per Henrik Lindblom, (n 84).
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The French action en représentation conjointe des consommateurs (joint action)
enables an organization, instructed by at least two individuals (consumers, investors)
who have given such organization their prior authorisation or mandate, to sue in their
name and on their behalf. The instruction must be given in writing and can be
dismissed by these individuals without explanation. This is a strict opt-in model
which requires any consumer to positively elect to join the action. The claimants must
have suffered damage which was caused by the same person and having a common
origin. Organisations may seek potential claimants to join in the action through the
press but they are not allowed to advertise, send mailings or make public
announcements on television or on the radio.Very few actions of this kind have been

brought.

In Italy, a new law from 2010,** remained very faithful to the opt-in model. The new
procedure is an opt-in procedure and thus consumers who want to join the action must

126 within 120 days of the notice.™*’

express their intention to join the action (adesione)
Consumers can join in the class action through an act called adesione (adhesion)
which can take place also through telefax or authenticated electronic mail. Class
members joining the action do not become full party to the proceedings and cannot
appeal the final decision. However, once such consumers opt to be joined into the

proceedings, they are bound by the outcome of the proceedings.'?®

In England, the Amendments to the Civil Procedure Rules 1998 which were adopted
in 2000 are contained in Civil Procedure Rules Part 19, Section Ill and in a Practice
Direction entitled Group Litigation. The procedure adopted in 2000 deals mainly with
the management of group claims which give rise to common or related issues of fact
or law. A Group Litigation Order (GLO) is normally suitable for managing existing
cases and thus differs from a representative action. The unified management of the

case means that all common questions will be dealt in one proceeding and one lead

125 | egge 99/2009, Article 49 (Law 99/2009).

126 Remo Caponi, 'The Collective Redress action in the Italian Legal System' (ERA Conference entitled
Collective Redress Towards a system of class Actions in Europe?, Florence 30-31 October 2008).

127 Codice del consumo, Art. 140-bis (The Consumer Code, Italy).

128 prof, Dr. Remo Caponi, ‘Collective Redress in Europe: Current Developments of “class action”
suits in Italy’ available at <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2100448> accessed
27 September 2012.
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solicitor may be appointed by the managing judge. In this way there are no conflicting
judgments and judicial time and financial resources are saved. However, there is
neither a representative plaintiff, nor incentives such as receiving a share of the
proceedings. The appointed solicitor must consult the Law Society’s "Multi—Party
Action Information Service” and obtain information about other cases which might
give rise to a proposed group action. If there are a few solicitors dealing with the same

matter, it is expected that the group or the court will appoint a leading solicitor.

The English Group Litigation Order provides for an opt-in system. Those wishing to
join and take advantage of group litigation must either affirmatively register as parties
to the relevant claim or at least have their particular claims adjoined by judicial
consolidation with the group action.

Thus the GLO regime does not merely require litigants to opt in, it also requires each
litigant to serve a claim form by virtue of paragraph 6.1A of Practice Direction 19B.
The GLO serves as an umbrella under which a number of claims are managed.

A decision made with respect to a GLO binds all parties on the group register at the
time the decision is given, unless the court orders otherwise. Latecomers are also
bound. A party who is adversely affected by a judgment or order may seek permission
to appeal. The court may give directions as to the extent to which that judgment or
order is binding upon claims entered on the registry after the date of judgment. An
aggrieved late claimant cannot appeal against the relevant judgment or order, but must
instead apply to the court for an order that the judgment or order does not bind him.

GLOs have been issued in a range of areas, including product liability (McDonalds
Hot Drinks, Sabril Group Litigation) and the compatibility of UK tax provisions with
EC law (Thin Cap Group Litigation). A list of GLOs is published on the court
website.® According to the GLO registry, from 2001 to 30 March 2012, only 75
GLOs were made. But in her 2008 report to the CJC, Prof. Mulheron noted that the
majority of GLOs concerned care-home and school abuses and maltreatments (21%),
environmental claims (15%), taxation disputes (13%), and product liability cases

129 See <http://www.justice.gov.uk/courts/rcj-rolls-building/queens-bench/group-litigation-orders>
accessed 30 March 2012.
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(11%).%° The low numbers of orders given in the last eight years is surely the result
of the GLO opt-in system. Furthermore, relevant issues of class action claims such as
investors or shareholders claims are totally absent from the list of GLO as well as
other core class action issues such as product liability cases show only minimal ratios
due to the opt-in system employed. Prof. Mulheron noted that in most GLO cases, the
opt-in mechanism did not suit the action. According to a practitioner's survey, this

was the case for several reasons:

- In 82% of GLO cases, the reason was the sheer number of class members who

had to be identified at the outset of the action.

- In 84% of GLO cases the "opt-in" mechanism caused difficulties due to the

low — value recovery per class member.

- In 87% of GLO cases, the "opt-in" mechanism caused difficulties due to the
actual or perceived barriers (whether economic, social, etc.) to class members

coming forward at the outset of the action.**!

The English GLO system is a very problematic opt-in model as it requires each class
member to bring his own action to court and not only to sign a power of attorney. It is
not suitable for consumer actions as it is unreasonable to expect each consumer to

bring his personal action to the courts.

11. Conclusions on the Opt-Out Mechanism - The Most Appropriate
Provision: A Mixed Opt-Out Mechanism

Israel's opt-out model, together with evidence collected from the U.S., demonstrate
that an opt-out mechanism can improve access to justice dramatically. The numbers
show that once the opt-out system was introduced in the U.S., the class action

machinery started to operate more effectively. In Israel, the numbers have risen to 700

130 prof, Rachael Mulheron (n 31) at pages 9-14.
31 prof, Rachael Mulheron (n 31) at page 24.
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new actions in 2011, all of them based on the opt-out mechanism. By comparison,

traditional opt-in collective redress models suffer from scarce use.

A flood of actions is not an inevitable consequence of an opt-out mechanism, as the
systems in the Netherlands and Portugal demonstrate. In those jurisdictions, the opt-
out system has not led to a deluge of collective actions, even though the victims are
unified in single court proceedings and benefit from economies of scale. The Dutch
mechanism is unique in the sense that it only serves settlements reached by the parties
and the Portuguese model is rarely used due to a lack of a provision for financial
incentives. The Dutch and Portuguese experiences also indicate that the introduction
of an opt-out mechanism per se, with no further financial incentives for the
representatives, will not render a model workable. The corollary that should be learnt
from these models is that the opt-out mechanism may be controlled and should not be
feared. The other necessary conclusion is that in order to promote the use of this very
important legal tool, some financial incentives such as financial bonuses to the
representatives and the class lawyers should be introduced in order to drive collective
redress forward. Thus, in the third part of this chapter, the proper financial incentives

will be discussed.

The opt-out mechanism should not be feared as it is the only mechanism which may
deal with small value claims. The opt-out mechanism overcomes consumer rational
apathy and ensures that rough traders pay for the damage caused by their unlawful
actions. Therefore, the opt-out model is an appropriate deterrence mechanism to

prevent traders from acting unlawfully.

With regard to the argument that the opt-out mechanism contradicts traditional legal
proceedings in Europe, the interest theory supplies a good explanation that agents
with the same interests may represent the group's members. Representation is a
mechanism employed in a parliamentary system, so there why should it not be the
same in relation to collective actions? To these arguments one may add that in
consumer actions, the personal economic interest is very small so there is no reason

not to allow a representative to act in favour of all group members.
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Looking at the existing opt-out models in Europe, the Danish principle of imposing a
maximum value for each individual claim in opt-out cases may lead to a better result,
since it is important to distinguish small claims from those involving large sums of
money. However, the problem with the Danish mixed mechanism is that the opt-out
action under this model is vested solely in the public hands of the Consumer
Ombudsman. In contrast, the Israeli complete opt-out model distinguishes between
cases involving small and large claims, granting the judge discretion to decide
whether an opt-out or opt-in action is more appropriate based on the amount of the
claim in question. If the personal amount of the action is high, then the action would
suit individual proceedings based on the opt-in mechanism rather than a collective
opt-out action. In cases involving large amounts, the opt-in mechanism is useful, since
there is no real fear of rational apathy with plaintiff consumers likely to take their

action to court.

The recommended model both for Israel and for Europe will need to distinguish small
claims from large sum claims as the Danish model suggests, without limiting them to
public sector claims as is the case in Denmark. The opt-out mechanism should be
introduced for cases involving small claims, with the adoption of an opt-in scheme for

those claims involving larger sums.

Part B.  The Question of Standing - Who Should Act as Class

Representatives?

The possible representatives in collective redress actions are private representatives
who are class members who have suffered damage and their lawyers, or public bodies
or associations that are relevant to the dispute concerned. Each one of the possible
representatives carries some advantages and disadvantages. The Israeli model puts
emaphasis on private enforcement. In Europe on the other hand, public enforcement

and organisations take the leading role.

In the following part of this chapter, we will try to observe these agencies and find an

appropriate frame for their operation in the new suggested model.
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1.  The Israeli Emphasis on Private Enforcers

Under Israel's CAL, the three agencies - private individuals, organisations and public
bodies - are allowed to bring class actions. However, in practice, about 99% of the
class actions submitted in Israel are initiated by private individuals. The standard case
in Israel is initiated by an individual private consumer who purports to bring the claim
on behalf of a group of consumers using the opt-out mechanism.*® This is also the
case in the U.S. class action model.™®® In Europe there are some jurisdictions that
allow all three agencies to bring collective actions (for example, Portugal®®*).
However, the majority of member states rely solely on organisational actions.
Organisational actions are safe from abuses yet are not sufficiently used mainly due to
a lack of resources. As seen in the Israeli model, the question of agency is crucial for
the workability of the collective redress mechanism and thus it constitutes one of the

pillars of the Israeli model which is based on private enforcement.

In Israel, the debate concerning private and public enforcement has led to a
broadening of the possible agents that can bring a class action, which has resulted in
allowing all three agencies to operate under the CAL.** Previously, only individuals
could bring a collective action. Under the CAL, organisations and public bodies as
well as individuals are given the power to commence proceedings. However, the
broadening of the range of agencies has not brought with it any change in the
litigation mentality which has remained entirely in the private realm. Thus the Israeli
legislator places the emphasis on private enforcement, the reason being that
organisations and public bodies have been less proactive than private individuals in

leading collective actions.

132 Class Action Law 5766-2006, s 4 (a) 3 provides that an action may be represented by an
organisation (except the Israeli Consumer Council) only if it is proven that a private plaintiff faces
difficulties in bringing the action.

133 See Federal Rule 23 (a) which provides that one or more of the class members may represent the
others.

B34 L Tortell, 'Evaluation of the effectiveness and efficiency of collective redress mechanisms in the
European Union: Country report Portugal' (Civic Consulting, 2008) at
<http://ec.europa.eu/consumers/redress_cons/pt-country-report-final.pdf> accessed 27 October
2011

13 Class Action Law 57662006, s 4.
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Individuals are allowed to lead the action under the CAL provided that they have a
personal cause of action and have suffered prima facie personal damage.’*® By
contrast, organisations and public bodies must demonstrate that bringing a private
individual class action is difficult under the circumstances of the case as we will now

discuss.

A The Requirement from Organisations and Public Bodies to Show that Private

Individual Action is Difficult

The requirement which proves that the Israeli regime has a clear preference for
private actions brought by individuals rather than organisational or private actions is
the requirement to allow organisational or public actions only where there is a
difficulty in bringing a private individual action. Consequently, an organisation is
allowed to bring an action only where the court is satisfied that it is difficult for
individuals to bring the action.™®” The Council for the Protection of Consumer Rights
in Israel is exempt from this requirement following an amendment to the CAL in
2008, since lIsrael's legislature has welcomed the Council's intervention as a secure
agent subject to no abuse. The Israeli Council is funded by the government and thus
far has been party to four collective actions and has intervened in many other
consumer-related cases not dealt with by collective actions. The Israeli Council is
established by law*3® which also provides that the Council should act independently**
to further consumer interests inter alia by bringing legal actions in favour of

consumers. 4

This pre-requisite stands for other organisations and public bodies and allows them to
intervene only where it is difficult for consumers to bring an action. In this author's
opinion, this requirement is an unjustified barrier, preventing organisations and public

bodies from bringing class actions. It is difficult to understand why the Israeli

136 Class Action Law 5766-2006, s 4(B)1 (Israel).

B37 Class Action Law 5766-2006, s 4(B) 3.

138 Consumer Council Law 5768-2008.

39 Though set out in a separate budget, it is completely government funded. See section 4 of the
Consumer Council Law 5768-2008.

0 The independence is presumably achieved by the appointment mechanism which is led by a retired
Supreme Court Judge and two other figures from academia or from the market who suggest a list of
ten recommended directors from which the relevant Minister must choose five directors. See section
3 of the Consumer Council Law 5768-2008.
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legislator decided to adopt a hurdle that makes organisational claims in Israel so
complicated. The only justification seems to be that the Israeli legislator wanted to
give preference to private individual claims over organisational claims in order to
ensure the workability of the system, since public bodies and organisations are
generally regarded as less effective at pursuing claims. This approach has proven to
be correct, with only four actions having been submitted or joined by the consumers’
organisation in Israel since the enactment of the CAL in 2006.* However, in this
author's opinion, such a requirement should not have been adopted and claims by
organisations should have been welcomed and promoted in Israel as they are not
subject to any abuse. Organisation's have their own filtering mechanisms, and thus the
actions they bring are regarded as more professional and are believed to be brought in
good faith for the members' benefit. Nonetheless the Israeli model puts full emphasis
on private individual actions which undergo no filtering mechanisms before being

submitted to the courts.

B. The Requirement to Show Personal Interest

Under the CAL, private individuals who ask to represent a class of injured members
should form part of that class. The requirement for private representatives to show
that they have a personal interest in the action is currently the major obstacle to the
certification of class actions by individuals in Israel. The problem with this
requirement is that legitimate proceedings may be dismissed simply because the
specific representative cannot prove a personal interest in the action and not because
the case lacks merit. However, on the other hand this requirement may be seen as part
of the interest theory. It means that since the representative has suffered personal
damage as every class member has, there is no conflict of interest and the other group
members may rely on him to represent their interests properly.

In Luk v. Bank Hamizrachi,*?

the court found that the bank had unlawfully applied
certain charges to its clients. The bank had also acted unlawfully by not revealing

such charges when clients opened their accounts. However, the court refused to allow

Y1 Claim Nos. 295, 464, 766 and1123 in the Israeli class actions registry available at
<http://elyonl.court.gov.il//heb/tovanot_y/list.htm> accessed 25 November 2011.
2" LLuk v. Bank Hamizrachi [December 2008] District Court of Tel Aviv, Case no.7515/08.
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the action brought by individual representatives since they had failed to prove their
own personal damage. The court was afraid that the plaintiffs’ real intentions in
bringing the action were to try and force the bank to reach a personal settlement with
them rather than to properly represent the class interest.

In Adv. Shtendel v. Bezeq International,*®

the applicant claimed that Bezeq
International, a leading telephone company in Israel, had deceived the public by
advertising that its rates for long distance calls were the cheapest when in fact, in
order to obtain these cheap rates, customers had to become subscribers. The Supreme

Court referred to an old authority™**

and held that since the applicant had not proven
his personal claim and personal reliance on the misleading advertisement, he had
failed to show that he had a personal interest in the action and the application
consequently failed. This case demonstrates that Israel's courts require the

representative to show that they have suffered personal damage.

This requirement is strictly adhered to even though theoretically the action may be led
by other representatives who have not suffered the minimal amount of damage which
each class member has suffered. The rationale behind these decisions by the Israeli
courts is to maintain the boundaries of the class action so that it remains within the
framework of what appears to be a traditional legal action. In no other civil
proceedings may a plaintiff with no personal damage bring an action on behalf of his
friends or on behalf of a third party. This requirement is part of the interest theory
which requires the representative to have similar interests as the interests of the class

members.

The requirement for personal interest is intended to filter out unmeritorious claims
and blackmail claims brought by private individuals. The rationale here is that if a
person brings an action in which he does not have a personal interest there may be an
ulterior motive involved rather than the recovery of the personal damage inflicted on
the plaintiff. Consequently, public bodies and associations are exempt from the
requirement to show that they have suffered damage or that they have a personal
interest in the action. The rationale is that these bodies are representative in their

3 Adv. Shtendel v. Bezeq International [6 May 2009] Supreme Court, Appeal No. 458/06.
144 Barazani v. Bezeq [2001] Supreme Court, Appeal No. 1977/97, P"D Nun Hei (4) 584.
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nature. The organisation is deemed to represent the interests of its members or act
according with its terms of association, and any relevant public body is deemed to act
on behalf of the public. Under the Israeli model, organisations and public bodies are
assumed to be acting in good faith in most cases. Therefore the requirement applied to
show personal interest in the action which is imposed in Israel in order to maintain
proper representation by private individuals is unnecessary as far as organisations and

public bodies are concerned.

C. The Lawyer who Represents the Class

With regard to private enforcement, the role of lawyers should not be disregarded.
Private lawyers in Israel are seen as guardians of the market and enforcers of private
rights. Lawyers may work on a conditional fee basis taking as their salary a share of
the damages in the case and may also initiate proceedings in order to obtain damages
for consumers, while also profiting from the action.'”® In such cases, the private
representative assumes the role of the entrepreneur and initiates the legal proceedings.
In most cases it is the lawyer of the class who stands behind the case. The traditional
image of a lawyer sitting in his office independent from his client does not apply in
class actions. The absence of client control means that there is a risk that the attorney
will act for his own personal benefit rather than for the benefit of the class. The
lawyer may prefer to settle a case with good merits in order to secure high
remuneration for himself even though the class members will only get a small share of
the income. Where lawyers are the real entrepreneurs of the action there is a very high

risk of a conflict of interest between the lawyer and the class he represents.

Yet private litigation in class actions is initiated in most cases by lawyers who identify
the cause of action and then look for the proper client to represent the class. It has
been suggested that, since the requirement to find a representative is a mere formality,
the class lawyer should be allowed to act as the class representative as he is behind the

representative and in fact initiates the action.’*® In this way, a private attorney

145 3. Macaulay suggests that lawyers may not be professionally good enough to protect the interests of
consumers. See S. Macaulay, ‘Lawyers and consumer protection laws’ [1979] 14 Law and Society R
115.

4% Jean Wegman Burns, ‘Decorative Figureheads: Eliminating Class Representatives in Class Actions’
[1990] 42 Hastings L.J. 165.
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assumes the role of a quasi attorney-general, pursuing the public interest by bringing

an action for an injustice that might otherwise be disregarded.*’

The assumption that lawyers will take a very active role in collective actions in Israel
proved to be correct. Lawyers have opened new practices based on collective actions.
Lawyers' intervention in private enforcement is not regarded as a negative
phenomenon as it is thought that lawyers are bound by their professional rules of
conduct which operate as safeguards against possible abuses. The rules of conduct are
aimed at controlling lawyers' behaviour and protecting clients from any abuses on the
lawyers' part.*® On the other hand, the professional rules of conduct are aimed at
controlling such conduct in the context of a lawyer's traditional role, and not within
the role as an entrepreneurial initiator of class actions. As a consequence of this
unique role, it could be argued that, ‘the ethics rules cannot be mechanically applied
to class actions’,** as there are certain situations such as solicitation or conflict of
interest where a relaxation (or special application) of the ethics rules might be
necessary to accommodate the unique needs of a class action lawsuit. An example of
this would be to relax advertising rules to allow lawyers to advertise in order to reach
as many class members as possible. Furthermore, in order to enable the lawyer to
initiate an action, a conditional fee mechanism should be introduced with some

supervision and limits imposed by the local Bar association.

Yet leaving the role of the attorney-general who enforces consumer rights to private
lawyers is problematic. The problem with the Israeli model allowing lawyers to act as
entrepreneurs in class actions (as is the case in the U.S.) is that there is a risk that
private lawyers may abuse the collective action mechanism. There is no filtering
system to bar lawyers from submitting unmeritorious class actions before such actions
are brought to court. The control of the action by the judge in the certification stages
may be too late as, until that stage is reached, defendants may have to deal with bad

publicity and high legal costs. The costs and risks of defending a claim are very high

Y7 William B. Rubenstein, ‘On What a "Private Attorney General" Is-And Why It Matters’ [2004] 57
Vand. L. Rev. 2129.

%8 Jonathan R Macey and Geoffrey P Miller, ' The Plaintiffs Attorney's Role in Class Actions and
Derivative Litigation: Economic Analysis and Recommendations for Reform' (1991) 58 U. Chi. L.
Rev, see at page 97.

49 See, for example, Susan Koniak, ‘Feasting While the Widow Weeps: Georgia v. Amchem Products
Inc.’ [1995] 80 Cornell L. Rev. 1045.

136



The Pillars of a Workable Model for Collective Actions

and, in many instances, commercial defendants may find it cheaper to settle. This
effect is known as ‘the blackmail effect of class actions’**® because such actions are
brought by lawyers in order to force the defendant to settle the case rather than to
vindicate claims by class of members on account of unlawful behaviour by the
defendant. In such cases, settlements are favourable for the class lawyer and class
representative but the class members are entitled to only minimal sums. For this
reason, strict safeguards should be imposed on settlements led by private lawyers and

private representatives.

2.  The European Emphasis on Organisational and Public Actions

Conversely to the Israeli model, there is reliance on private enforcement in all the
European Union member states which have introduced some sort of collective redress
system, consumer organisations are the leading authority for initiating class actions.

Fabrizio Cafaggi and Hans-W. Micklitz conducted a survey on administrative and
judicial collective enforcement of Consumer Law in the U.S. and in the European
Community. In their survey, they noted that in some European countries such as
Austria and Germany, consumer organisations are the sole enforcers in areas such as
unfair terms and unfair commercial practices. In other European countries, such as the
Scandinavian countries, administrative bodies - such as the Consumer Ombudsman in
Denmark - play a major role in consumer law enforcement while consumer
organisations play only a subsidiary role. There are no unified criteria regarding which
organisations should defend consumer's interests in Europe. There are some minimal
criteria which may be gleaned from the existing directives™ but it is clear that there
is a need to set full unified standards for organisational agency in order to serve best

the interests of consumers.>

150 Bruce Hay and David Rosenberg, ‘Sweetheart and Blackmail Settlements in Class Actions: Reality
and Remedy' (1999-2000) 75 Notre Dame L. Rev. 1377.

151 The importance and effectiveness of such safeguards will be discussed in Chapter Four.

152 See, for example, Council Directive (EC) 98/27 on injunctions for the protection of consumers'
interests [1998] OJ L166/51 which will be further discussed in this chapter.

153 Fabrizio Cafaggi and Hans-W Micklitz, ‘Administrative and Judicial Collective Enforcement of
Consumer Law in the US and the European Union’ [August 2007] 17, EU Law Working Paper No.
2007/22 at <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1024103> accessed 4 December
2011.
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Organisations are regarded as more credible enforcers than individuals. Organisations
possess the required expertise and have better access to evidence and information than
private individuals.™>* However, their performance thus far in presenting collective
redress cases in Europe has been very weak, since such performance depends on the
resources and powers granted to the organisations, and in most cases, European
organisations lack the necessary resources to be active enough in enforcing consumer

rights.'>

Looking back at the European trends, the European Union puts its emphasis on
organisational cooperation in order to enforce consumer rights. Lawyers and private
actions are not regarded as the proper enforcers of consumer rights in Europe.
However, the European Commission has so far not done enough to align consumer
organisation behaviour: no effective system of cooperation has been set up, and no

licensing criteria have been established at Community level.

The European approach is aimed at preventing abuses which are caused by private
enforcement. However, as proven thus far in Europe, organisational enforcement has
not resulted in sufficient benefits to consumers and has not been as active as private
litigation in Israel and the U.S. Therefore, in the course of this chapter, it is necessary
to look at promoting organisational and public actions alongside private actions.
However, with regard to private actions, it should be noted that although the Israeli
model has proven that access to justice has been enhanced, there remains a clear need
to improve the safeguard mechanisms in private litigation as we will see in further
details in chapters 4 and 5. For the time being we ought to concentrate on
understanding the reasons for such preference towards organizational enforcement

and such enforcement should be permitted.

154 Orit Dayagi-Epstein, Representation of Consumer Interest by Consumer Associations — Salvation
for the Masses? (March 2007) 3(2) The Competition Law Review 209-249, see at page 211.

155 W.H. van Boom, M.B.M. Loos (eds.)," Collective enforcement of consumer law in
Europe. Securing compliance in Europe through private group action and public authority
intervention’, (Groningen, Europa Law Publishing, 2007), p. 231-254 see at page 12 of the article
available at <www.professorvanboom.eu/pdf files/Consumer_interests TOC.PDF> accessed 7
April 2012,
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A. Why is Organisational Enforcement Preferred in Europe?

The principal-agent problem is inherent in collective redress, since the agent who
represents the class, being either the representative plaintiff or the class lawyer, could
potentially have a conflict of interest with the class members especially where
conditional fees are concerned. This is particularly the case since agents prefer to
allocate as much of the funds as possible to themselves at the expense of the class.
The principal-agent problem results from information asymmetries between the
representative (the agent) and the class member (the principal). This information
asymmetry prevents proper control on the agent's actions because, for example, the
class member will not have enough information to decide whether a settlement is
suitable, and whether the agent has made his best efforts to extend the class members'
share of the damages. The problems of information asymmetries and conflicts of
interest increase the risk of opportunistic behaviour, which leads to frivolous suits.**®
The best solution for the elimination of agency problems is to promote secure agents

to act.

Professor Rachael Mulheron, prefers organisational claims. She uses the phrase
‘ideological claimant’ when referring to ‘a body that has a special expertise or
background that enables it to be an appropriate and adequate class representative’.157
Other scholars mention that legal actions taken by associations may offer a way to
mitigate problems surrounding a potential principal-agent conflict, which is
particularly true in cases of widespread damage.'®® Organisations are regarded as
capable of reducing the risk of frivolous actions since they are authorised and
supervised to bring representative actions and because organisations do not have a

financial interest in the outcome of the litigation.**®

The argument in favour of associations as secure representatives is that associations
are repeat players and need to retain their credibility. Associations are not deemed to

act for their own benefit and thus they minimize the principal-agent problem, which

1% Roger Van den Bergh and Louis Visscher, 'The Preventive Function of Collective Actions for
Damages in Consumer Law' (2008) 1(2) Erasmus Law Review 5 available at
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1101377> accessed 7 April 2012.

57 professor Rachael Mulheron, (n 54) 550.

158 Hans-Bernd Schaefer, (n 39) 183.

159 Charlotte Leskinen, (n 120).
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exists in collective redress proceedings.*®® Commentators reach the conclusion that if
certain conditions are met such as accountability, independence, and member control
over the association's behaviour, then consumers will be much better off if the
organisation controls both the action and the lawyer who represents the class. When
this is the case, the costs of the action to the class members are lower and the outcome

is preferential to the class of injured members.**

With regards to organisational enforcement, the results of a survey carried out by the
European Community has shown that consumers prefer private collective redress
mechanisms, followed by independent organisations rather than public authorities.*®
According to this survey, 76% of European citizens prefer individual collective
actions. Only 64% of European citizens have confidence in independent consumer
organisations. Public authorities are trusted by only 54% of European citizens to be
able to protect the rights of consumers.’®® In some of the new member states like
Romania and Bulgaria, the level of trust in independent organisations and in public
bodies is lower than in other states. In the Nordic countries where such institutions
have existed for the longest time, public authorities are more trusted. However, it
should be noted that according to the same Eurobarometer survey, people from
member states who are sceptical about independent and public authorities tend to
purchase less outside their countries. Consumers in twenty out of the twenty-seven
member states preferred organisational enforcement over public agency
enforcement.’®® In a more recent Flash Eurobarometer survey entitled '‘Consumer
attitudes towards cross-border trade and consumer protection’ published in March
2011, 79% of European consumers said that they would be more willing to defend

their rights in court if they could join other consumers complaining about the same

180 Sonja Elisabeth Keske, (n 40) 133; Orit Dayagi-Epstein (n 148) 209.; Hans-Bernd Schaefer, (n 39)
183.

181 Hans-Bernd Schaefer, (n 39) 198.

162 European Commission, Special Eurobarometer 298: Consumer protection in the internal market

(European Commission, October 2008) at
<http://ec.europa.eu/public_opinion/archives/ebs/ebs_298 en.pdf>.
163 i
Ibid.

4 The following seven nationalities preferring public enforcement are the Finns, Cypriots,
Hungarians, Maltese, Latvians, Romanians and Bulgarians, who trust their public authorities more in
protecting their rights as a consumer.
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issue.’® These studies ought to lead to a switch in the minds of European legislators
who tend to rely only on public or organisational collective redress. The European
emphasis on organisational actions should be reconsidered as it has not proven
effective in a number of jurisdictions. Instead, the Commission should encourage the
introduction of a system combined with features of the Israeli model which favours
private enforcement. Indeed, even the English National Consumer Council (NCC) has
expressed its concern that limiting representative actions to organisations would mean
that class actions would have little use in practice."®® The NCC also expressed its
doubt that consumer organisations would be prepared to bear the financial risks of
bringing an action and whether the procedure would be likely to exclude valid

consumer claims.*®’

Looking at the performance of organisational claims in Europe and thus far in Israel,
the inevitable conclusion is that organisations as representatives do not create a
workable system on their own. Organisations have neither the incentives nor the
budget, and would not take the risks of very expensive litigation in order to bring an

action for damages for a group of injured members.

On the other hand, independent organisations are reliable agents, ideological
claimants and therefore they should be further encouraged to bring collective actions
for damages. In order to promote organisational collective redress, a new vision is
required. There should also be intervention from the Commission to decide which
organisations should be deemed to be reliable and how cooperation between these
bodies should take place. The Commission should set new criteria for representative
collective redress which require accountability, independence and credibility from

licensed cooperation as well as an agenda for cooperation in cross-border cases.

1%5 See European Commission, Special Eurobarometer 342: Consumer empowerment, (April 2011) p.
45; see also Council of the European Union, Commission Staff Working Paper, Consumer
Empowerment in the EU, SEC (2011) 469, (Brussels, 7 April 2011) p. 5: EUR 1000.

196 The English National Consumer Council (NCC) is part of the "Consumer Focus", merging
consumer councils from Scotland, Wales and England. See <http://www.ncc.org.uk/>.

167 National Consumer Council and Scottish Consumer Council, Representative
actions - Response to the DTI Consultation (2006).
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B. Which Organisational Enforcement Should be Permitted?

The idea for preferring organisation actions over private actions is based on the
credibility of organisations as secured agents. As seen in Israel, the Consumer
Council, an organisation established by law, is trusted to bring collective actions as
are other organisations which comply with certain conditions. However, thus far there
have been no organisational actions in Israel, and the Israeli legislator would have to

consider how to promote such actions.

On the other hand, not all organisations may be regarded as secured agents. There are
different features that may risk the credibility of organisations such as the system of
governance, the extent to which the members can control the association and prevent
the association from pursuing goals of its own which conflict with objectives of the
class members, the extent to which the association can control the lawyer acting on its
behalf, and the possible influence of third parties on the association. Looking at the
above features, it seems that there are certainly some organisations which are more
secure than others for the purpose of leading class actions for damages. Therefore, in
order to decide which organisations should be allowed to act as representatives in
collective actions in Europe it is important to look at the different types of

organisations operating in Europe and their distinct features.

Currently, the organisations that are permitted to bring collective actions in Europe
can be categorised as follows:

- The first category of organisation that may bring a collective action is an
organisation based on membership, such as football associations, jockey clubs,
and associations of certain producers, such as farming organisations based on
farmer participation in value chains. These associations are well-known in the
world and they are generally regarded as suitable agents.

- The second category is an organisation with a broad purpose, such as a

consumer organisation.
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- The third type of organisation is an ad hoc organisation which is formed in

order to bring an action following a certain event.*®®

These categories may all be authorised to bring collective actions but the main
question is what standards of reliability should be imposed in order to ensure that
organisations which are allowed to bring collective redress cases on behalf of their

members can be trusted.
i.  Existing Criteria for Organisations Engaged in Collective Actions

Generally, in most member states, an organisation's articles of association are
examined before certifying its standing. Some jurisdictions require additional

9

elements, for example, a minimum number of members'® or length time in

operation.’™ In addition, some jurisdictions require that an association is not acting

171

for profit™"~ and in some jurisdictions, ad hoc groups formed specifically to bring an

action may also act as claimants.!"

In Israel, any non-political organisation which acts consistently to further a certain
public goal for a minimum period of a year may bring an action in relation to a public
goal with which the organisation is dealing.'”® The requirement that an organisation
should act consistently means that ad-hoc groups of class members are in effect
excluded as representatives of class actions in Israel. The reason for this is that ad-hoc
groups are not supervised and there is insufficient control over such bodies, hence
they may be subject to abuse. The Israeli law does not put its emphasis on
organisational actions, and thus the CAL lacks any requirements relating to the
organisation's system of governance, the number of members and previous conduct of

the organisation and its directors.

1%8 One of the better known farming organizations involves the milk industry in India: more than 70%
of India’s milk is produced by households who own only one or two dairy animals, and these
producers form part of a nationwide network of dairy cooperatives.

199 For example, Denmark.

170 For example, Denmark.

1 For example, Portugal.

12 For example, The Netherlands.

'3 The Class Action Law 5766-2006, s 2.
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In Europe, the infrastructure for organisations operating as consumer representatives
is much more established and open towards organisations. In Spain, for example,
where the interests of the class members are diffuse and it is difficult to determine the
composition of the group of class members, the only consumer associations entitled to
bring such actions at national level are those which are members of the Council of
Consumers and Users (Consejo de Consumidores y Usuarios), which are in turn
designated by the Ministry of Health and Consumer Affairs (Ministerio de Sanidad y
Consumo). This is due to the higher credibility of such organisations which are
supervised by the Ministry. In different types of Spanish collective actions i.e. actions
for groups of consumers where members are identified or easily identifiable, other
organisations may also act as representatives provided that these organisations

represent the majority of relevant consumers.'”

The main advantage of the Spanish system is that group actions can be commenced by
a wider range of entities in cases involving identified consumers, since both consumer
organisations and groups of consumers themselves may bring an action, provided that
the majority of the group consists of affected consumers.!” The Spanish system is
more sophisticated than the Israeli mechanism in that it distinguishes organisations by
their level of licensing and credibility. The Spanish system improves organisations'
access to justice by increasing the number of organisations which may represent class
members while taking a much more cautious approach towards non-party members
who may only be represented by special and more reliable designated and licensed
organisations. Indeed, statistics show that in Spain, opening the doors to a variety of
organisations (together with the funding options discussed in the next part of this
chapter and the quasi opt-out model discussed in the earlier part of this chapter)
resulted in the number of collective actions there being the highest in Europe and

brought most benefits to consumers through collective actions.*"

174 ey de Enjuiciamiento Civil, Article 11 (2) (Civil Procedure Law, Spain).

175 Laurel J. Harbour and Marc E. Shelley, ‘The Emerging European Class Action: Expanding Multi-
Party Litigation To A Shrinking World” (ABA Annual Meeting, Section of Litigation, August 3-6,
2006) <www.shb.com/attorneys/Shelley/TheEmergingEuropeanClassAction.pdf> accessed 2
September 2011.

178 European Commission - DG SANCO, 'Evaluation of the effectiveness and efficiency of collective

redress mechanisms in the European Union - Main Report' (Civil Consulting and Oxford Economics,
2008) see at page 88 at <http://ec.europa.eu/consumers/redress_cons/collective_redress_en.htm.>
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In the Netherlands'’” and France'”® only associations may initiate collective claims.
The associations may take several forms including groups of individual victims
(groups of consumers). Consumer associations can also initiate proceedings to defend
their members’ interests, as well as their own interests and the general interests of
consumers. The French adopted a different approach to the Spanish legislator,
distinguishing between actions taken by organisations where the collective interest
has been harmed and actions where a group of consumers has given a specific
mandate to the organisation to sue on their behalf on an opt-in basis. The latter action
is enshrined in the Royer Act which was codified in the Consumer Code in 1993, and
this instrument allows associations whose aim is the protection of consumer interests
to take actions in the collective interests of consumers. Furthermore, non-profit
organisations are allowed to act before civil or criminal courts to protect the collective

interests of consumers.t”®

In its Working Paper accompanying the White Paper on Damages Actions for Breach
of the EC Antitrust Rules, the European Commission recommended, that qualified
entities should take two forms. Firstly, it recommended organisations authorised by
member states and which meet certain criteria, designated in advance to represent a
certain interest. These organisations may bring collective actions for damages in the
name of identified members or even in certain cases in the name of identifiable
members who are not part of the organisation. Secondly, ad hoc organisations were
recommended, which are set up and certified by member states to bring a
representative action in relation to a particular infringement. Such organisations

should provide sufficient assurances that abusive litigation will be avoided.'*°

However, thus far the European Commission has left the criteria for approving

qualified agencies for bringing actions open and vague, allowing each member state

" Burgerlijk Wetboek, art. 3:305a-c CC (The Dutch Civil Code).

'8 Under the French Consumer Code, C. Cons. Article L. 421-1, action for collective interests of
consumers regarding actions under the Royer Act introduced the "Action for collective interests of
consumers and action en représentation conjointe des consommateurs (joint actions) under Article L.
422-1 of the French Consumer Code.

9 According to the Leuven study — French national report from 2007, only 20 organisations were
recognised. Available at <http://ec.europa.eu/consumers/redress_cons/collective_redress_en.htm>
accessed 26 November 2011.

180 Eyropean Commission (n 62) 19 <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008SC0404:EN:NOT > accessed 28 July
2011.
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to authorise any organisation it finds fit. The problem with the performance of
organisations in Europe is that they have different powers which vary from one

member state to another and that they perform differently.

The European legislator gave a very vague definition to the phrase “qualified entities”
in its Council Directive 98/27 (EC) on injunctions for the protection of consumers'

interests, as follows: &

(a) one or more independent public bodies, specifically responsible for protecting the
interests referred to in Article 1, in Member States in which such bodies exist;

and/or

(b) Organisations whose purpose is to protect the interests referred to in Article 1, in

accordance with the criteria laid down by their national law.

Such a vague definition left the decision on how to authorise organisations for this

purpose to the discretion of each member state.

Looking at these poor guidelines for certifying organisations at Community level, it is
clear that a collective redress representative would be better monitored by the
European Commission and, at least as far as cross-border actions are concerned, the
Community should step forward and set down appropriate criteria for certifying
consumer organisations licensed to submit collective actions. This leads us to making

our own propositions for a set of viable criteria.

ii. Current Criteria Governing Representative Organisations

When dealing with organisational representation, preference should be given to
organisations that are deemed to be more accountable to their members. The system
of governance of the organisation should be such that the voice of the injured

members is heard and that the organisation will be accountable to its

181 Council Directive (EC) 98/27 on injunctions for the protection of consumers' interests [1998] OJ
L166/51, art. 3.

146



The Pillars of a Workable Model for Collective Actions

members.'**There is always the fear that the organisation will act in its own

interests,'%

in the interests of a third party, or under government pressure (where
funds are received from the government or where the government is licensing the
organisation). Thus the organisations should prove their independence and intention
to pursue the wishes of their members in the legal actions which the organisation
brings. These independent organisations should be regarded as more credible and

accountable to their members.'®*

The other relevant requirement is that the organisation possesses the appropriate
funding necessary to manage independent legal proceedings for the benefit of the
injured class members. The organisation would have to prove that it has the required
expertise necessary in order to deal with the matter and that it has control over the

lawyer chosen to represent the class.

Furthermore, organisations that have a proven track record of bringing successful
actions should be given preference over ad-hoc associations that are formed only to
bring a specific action. Such organisations are deemed to act in a manner which will
maintain their good reputation and preserve their integrity.*°In the U.K. the only
organisation which has been granted the power to bring representative actions is
‘Which?’. However, in most cases ‘Which?’ preferred to refer the matter to the OFT
rather than take action itself.**® The enforcers in the U.K. undergo a very detailed
examination which is set under the guidance of the DTI. This examination may be

summarised as follows: 8’

(1) The management of the organisation is such that it is expected to act
independently, impartially and with complete integrity.

(2) The organisation possesses experience and expertise in promoting or protecting
the collective interests of consumers.

182 Fabrizio Cafaggi and Hans-W Micklitz, (n 153) 18.

183 Roger Van den Bergh and Louis Visscher, (n 156).

184 Department of Trade and Industry, 'Enforcement of consumer protection legislation' (2008)
available at  <http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft512.pdf>
accessed 9 April 2012.

1% 1bid.

18 prof Rachael Mulheron (n 31).

87 The Department of Trade and Industry (n 184). The guidance includes 6 criteria with some overlap
between them.
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(3) Capability to investigate infringements and carry out the enforcement procedures;
and
(4) Cooperation with the OFT and other general enforcers.

On the other hand, in France, associations must meet various criteria in order to be
approved. They must obtain government approval, must have been in existence for at
least six months and must have a minimum number of members. Once these criteria
have been met, an administrative agreement for five years may be granted by a local
or national authority (Préfet (Prefect), or Ministre de I’Economie, de I’Industrie et de
[’Emploi (Minister of Economy, Industry and Employment)). Only twenty such
agreements have been concluded in France. The rules of standing therefore limit the

effectiveness of this action.*®®

In Italy,’® independent Italian public bodies and certain organisations recognised in

190

other EU member states and registered on an official list,”™ may act to protect the

collective interests of consumers and users,*** provided that it meets the following

requirements: 2

1) The association must have been in existence for at least three years;

2) The association must be not-for-profit;

3) A list of members must be maintained and updated annually;

4) The number of members must not be less than 0.5 per thousand of Italy's
population;

5) The association must have a presence in at least five regions or autonomous
provinces, with a number of members no less than 0.2 per thousand inhabitants in

each region;

188 Véronique Magnier and Dr. Ralf Alleweldt, ‘Evaluation of the effectiveness and efficiency of

collective redress mechanisms in the European Union — country report France’ (Civic Consulting,
2008) at <http://ec.europa.eu/consumers/redress_cons/fr-country-report-final.pdf> accessed 27
October 2011.

189 See Prof. Dr. iur. Hans-W. Micklitz and Dr. Cristina Poncibo, Evaluation of the effectiveness and
efficiency of collective redress mechanisms in the European Union — country report Italy’ (Civic
Consulting, 2008)  <http://ec.europa.eu/consumers/redress_cons/it-country-report-final.pdf>
accessed 11 April 2012.

190 The Ministry of Productive Activities keeps a list of all consumers’ and users’ associations.

191 Codice del consumo, Art. 139 (Consumer Code, ltaly).

192 Codice del consumo, Art. 137 (Consumer Code, ltaly).
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6) A statement of income and expenditure must be produced each year;

7) Continuous activities must have been carried out during the three previous years;
and

8) The association’s legal representatives must not have been convicted of any
offences in relation to the association’s activities and the representatives must not
be businessmen or directors of manufacturing or service companies for the sectors

in which the association operates.

These requirements are intended to be sufficiently strict to exclude unsuitable
representatives, but they may also reduce the number of authorised associations,
strengthen the power of the few accredited ones, and ultimately make them detached

from individual members of the community.

In Portugal, standing is granted to associations, even those which do not have a direct
interest in the claim, albeit that their statutes or articles have a connection with the
interests that they are pursuing in the Popular Action. With regards to associations,'*
the criteria set down'®* provide that the associations be legally registered and that
their operations be not for profit. The memorandum of association must prove that
one of the association’s objectives is the protection of the rights and interests of

consumers in general or their members as consumers.

In view of the current differences in procedure between the European Union member
states discussed above, it is clear that the Commission needs to set its own criteria for
‘qualified entities’ in order to create a unified and coherent collective redress system
for consumers.

iii. Suggested Criteria for Qualified Entities

The Relevant Criteria Suggested may be Categorised and Grouped as follows:

193 Associations are allowed to bring popular actions under Article 17 of Law 24/96 of 31 July 1996
(Portugal).
194 Article 13 of the Law No. 83/95 Right of Proceeding, Participation, and Popular Action (Portugal).
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The Goals of the Association: The memorandum of association should indicate that
the suggested legal action falls within the targets of the associations as suggested in
the Israeli provision.® The importance of this condition is that the organisation gains
expertise in the areas most familiar to the organisation. Moreover, operating in the
regular field mitigates the fears of conflicts of interests as the interests of the

organisations are similar to the interests of the injured class members.

Accountability: Accountability is reached by appropriate management. The
organisations that have listed members and run an election process are deemed to be
more accountable to their members. Such an organisation maintains a list of its
members.'*® The members are updated by the board of directors from time to time in
order to show their activities. In most cases the budget is subject to the general

assemblies approval each year (as required in Italy).

Therefore, associations based on membership will qualify best under the
accountability criterion. General organisations such as government-funded consumer
organisations are less accountable to injured members. However, they normally have
to undergo a licensing procedure which may require such bodies to update their
members as a good practice requirement. Ad hoc associations are less accountable as
they do not normally need to follow good practice management, they do not require

government approval and they cannot show previous successful conduct.

Length of Operation: The law in Israel requires the organisation to operate for a year
before bringing the action. The U.K. guidance indicates that two years' previous

experience is required'®’

and the Italian legislation requires a minimum period of
three years of experience. This provision is aimed to disqualify ad hoc groups which
are set up especially for the specific actions in question. Such organisations do not
maintain records of previous positive conduct, their previous actions cannot be
examined, and thus they may lead abusive litigation or may be dangerous to the

injured parties.

195 Class Action Law 5766-2006 (Israel), s 2.
19 Maintaining a list of members is a criterion set down in the Italian Consumer Code.
97 Department of Trade and Industry, (n 184).
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Funds Available: The criteria in the U.K. provide that the organisation should
produce evidence that it possesses financial resources and the capability to properly
investigate complaints.'*® The other relevant criterion is that the organisation is acting
independently with no commitment to any third party. In order to maintain its
independence, funds should be available from sources which do not seek to exert their
will on the organisation by financing it. It is therefore important that associations be
allowed to maintain capital in order to obtain high level expert advice and consulting
services before bringing the action. The activities of the organisation would be very
limited if the organisation lacked funding and if one unsuccessful action were capable

of financially destroying it.'*

One the other hand, associations may have better means
of finance than private individuals and therefore they may bear the risk of losing
individual lawsuits, although scholars suggest exempting organisations from litigation

fees unless they act unreasonably.?®

Reputation: Some member states®

require that the organisation be a non-profit
organisation in order to ensure that it maintains its integrity. This requirement also
stipulates that the organisation itself and its directors have no previous criminal
convictions.?® The reputation requirement is important in order to prove credibility
which is very important where an organisation suggests representing victims,
especially in opt-out actions where the group members are absent and the organisation
is deemed to act for their benefit. Reputation also includes looking at the

organisation's track record and its achievements in protecting its members' rights.?*

Number of Members: In Italy, the number of members in an organisation which may
bring an action must not be less than 0.5 per thousand of the Italian population. The
association must be present in at least five regions or autonomous provinces, with a
number of members no less than 0.2 per thousand inhabitants in each region; A

minimum number is also required in other jurisdictions such as France. The idea

19 Department of Trade and Industry, (n 184).
199 Peter Rott, ‘The Protection of Consumers’ Interest After the Implementation of the EC Injunctions
20 Directive into German and English Law’ 24 Journal of Consumer Policy 401.

Ibid.
201 gych as Sweden, Italy, France and Portugal. See sec 13 of Law No. 83/95 Right of Proceeding,

Participation, and Popular Action (Portugal).

22 As required by the Department of Trade and Industry guidelines in the U.K and the Italian criteria.
2% Department of Trade and Industry, (n 184).
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which underlies these requirements is based on the interest theory. The organisation
has to be representative in the relevant area. On the other hand, a requirement such as
that in Portugal that the organisation must prove that it represents the majority of the
injured class is problematic in opt-out actions as it is difficult to precisely predict the
size of the class of injured members from the outset. The minimum requirement is not
relevant to general consumer organisations which are established by the government
to deal with consumer complaints. Such organisations normally supervise a certain
geographical area. In so far as organisations which are aimed to supervise a certain
market (e.g. gas consumers, electricity consumers etc) are concerned, the
representation requirement should provide that the organisation reflect the interests of
the players in the area. There is no logic in limiting the number of members (apart
from the minimum number of members required for establishing an association) as

the minimum number may change from one area to another.

Licensing and Cooperation: When dealing with cross-border cases, cooperation
between organisations is very important in gaining as much relevant information as
possible. The cooperation between member states should be compatible with
Regulation (EC) No 2006/2004 of the European Parliament and of the Council of
27 October 2004 on cooperation between national authorities responsible for the
enforcement of consumer protection laws, albeit that organisations should be allowed
to bring collective redress cases for damages and not just for injunctive relief. Acting
in accordance with this regulation means that when a competent authority becomes
aware of an infringement committed in the EU, it must notify the authorities of other
member states as well as the Commission. It must also supply, at the request of
another competent authority, all relevant information required to establish whether an
infringement has occurred. In addition, it must take all necessary enforcement
measures to bring about the cessation or prohibition of the infringement.?*

Currently the requirement of mutual cooperation provides that the competent
authorities inform the Commission of the existence of an infringement, the measures

taken and the effects thereof, and the coordination of their activities. The Commission

2% Cooperation between Member States for consumer protection as explained by the Commission with
regards to regulation (EC) No 2006/2004 available at
<http://europa.eu/legislation_summaries/consumers/protection_of _consumers/132047_en.htm>
accessed 26 November 2011.
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stores and processes the information it receives in an electronic database. All requests
for mutual assistance must contain sufficient information to enable the authority to
fulfil the request.?®

Currently, cooperation is limited to investigation and injunctions to stop
infringements. However, there is a clear need to enlarge this field to allow qualified
entities which conform with the above-mentioned criteria to deal with collective

actions.

Such organisations should have a cooperation agenda in cross border cases within the

Community,*®

which would include publishing important information, such as:
New cases of collective redress;

Complaints about businesses;

Any abuse in collective redress cases;

Relevant judgments;

Compromises in collective redress cases;

Distribution of damages to class members; and

N o gk~ w D E

Licensed collective redress authorities and organizations;

(hereinafter referred to as ‘relevant information’).?’

The relevant information would appear on the internet websites of all the
organizations at a place designated for the publication of all relevant information on

collective redress cases.?’® This would enhance cooperation where the members of the

205 Cooperation between Member States for consumer protection as explained by the Commission with
regards to regulation (EC) No 2006/2004 available at
<http://europa.eu/legislation_summaries/consumers/protection_of consumers/I32047_en.htm>
accessed on the 26 November 2011.

2% The information suggested is different from the current information which the competent authorities
have to provide under Decision 2007/76/EC of 22 December 2006 which implemented Regulation
(EC) No 2006/2004 of the European Parliament and of the Council of 27 October 2004 on
cooperation between national authorities responsible for the enforcement of consumer protection
laws as regards mutual  assistance  [Official Journal L  320of  6.2.2007].
This Decision provides the information requirements, which include the minimum information to be
included in requests for mutual assistance and in alerts, the time limits to be complied with, access to
information and the use of languages.

%7 The relevant information and cooperation may be monitored by community central organisations
such as BEUC (Bureau Européen des Unions de Consommateurs) and ANEC (European Association
for the Co-ordination of Consumer Representation in Standardisation).

28 A public registry of collective cases is operated in several countries, for example,

The Class Action Registry in Israel at <http://elyonl.court.gov.il//heb/tovanot_y/list.htm>;
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class are scattered geographically or where additional information in relation to a
rough trader is required. Registration of any action should be mandatory immediately
on submission of every collective redress case in order to prevent multiplicity of

actions and in order to allow maintaining centralised information in this respect.

3. Promoting Public Enforcement Combined with Private Individual

Actions for Damages

The state is another player in the area of enforcement. The establishment and
enforcement of legal norms to secure the market from unlawful behaviour is the
traditional role of the state. The traditional division between public and private
enforcement is that public enforcement is concerned primarily with deterrence and
punishment, whereas private enforcement is concerned with obtaining compensation

and justice for victims.

However, there have been some attempts to involve the state in the damages process
and allow the state to act as a representative in class actions. For example, according
to the Israeli model, the state acting through authorities and public bodies has the
authority to bring class actions in order to claim damages for groups of injured
members. However, to date in Israel no collective actions have been submitted by a
public authority. The fact that the performance of public authorities is very weak
insofar as actions for damages are concerned, even where financial incentives for
successful actions are available, suggests that public authorities are apathetic towards
financial incentives. Instead, public enforcers are traditionally concerned with the

prevention of unlawful behaviour.

The GLO registry in the UK. at <http://www.justice.gov.uk/guidance/courts-and-
tribunals/courts/queens-bench/group-litigation-orders.htm>;

The Class Actions Registry, (for members who opt in) under Sec 35 of the Dispute Act (Act of 17
June 2005 no. 90 relating to mediation and procedure in civil disputes) in Norway;

The Class Proceedings Registry in Ontario, Canada at
<http://www.ontariocourts.on.ca/scj/en/notices/pd/classproceedings.htm>.
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A. Enforcement of Consumer Law by Public Bodies in some Major European

Jurisdictions

In Europe, the involvement of the state through its agencies in the collective redress
process is much more natural than in Israel where private individuals are seen as the
major drivers at the fore of the collective redress machine. In fact, in Europe some
member states, such as Denmark, the U.K. and Portugal, have granted powers to the
administrative authorities to initiate collective actions. However, the powers vary
from state to state, although in general public authorities in Europe have not brought

collective redress cases.

Looking at some examples it becomes clear that in Europe, the interaction between
public consumer protection agencies and private consumer associations is not
homogenous and varies depending on the rules in each individual member state.?®
There is no proper supervision at Community level. According to the principle of

subsidiarity,?*°

the E.U. may intervene in the enforcement proceedings of public
agencies only if it is able to act more effectively than member states in enforcing
consumer rights. The fact that the E.U. generally leaves enforcement of consumer
rights to the determination of each member state has led to an inconsistent approach

between member states.?**

In the U.K. for example, consumer organisations designated by the Secretary of State
(such as the Consumers' Association) submit ‘super-complaints’ to the OFT.?? A
super-complaint is used where there is a risk that consumer interests are significantly

harmed. The OFT may take enforcement action, launch a market study or refer the

29 Faprizio Cafaggi and Hans-W Micklitz, (n 153).

219 The principle of subsidiarity is established in Article 5 of the Treaty on European Union,
Consolidated Version of the Treaty on European Union [2008] OJ C115/13 at <http://eur-
<lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2008:115:0013:0045:EN:PDF>  accessed 7
October 2011.

211 Under Article 4 of the The Treaty on the Functioning of the EU (Consolidated Version of the Treaty
on the Functioning of the European Union [2010] OJ C83/47), the EU and Member States are
authorised to adopt binding acts in these fields. However, Member States may exercise their
competence only in so far as the EU has not exercised, or has decided not to exercise, its own
competence. See <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2010:083:0047:0200:EN:PDF>  accessed 7
October 2011.

212 Enterprise Act 2002, s 11.
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complaint to the Competition Commission or a sector regulator. A representative
organisation may also complain to the OFT that a contract term drawn up for general
use is unfair under the Unfair Terms in Consumer Contracts Regulations 1999. The
OFT will decide whether to bring proceedings for an injunction in order to stop an
illegal action. This procedure does not allow damages claims but yet is for the benefit
of a class of injured members who suffer from the unlawful action which the OFT is
aiming to stop. Since the OFT has the authority to deal with super-complaints, this
raises the question as to why the OFT is not entrusted to deal with consumer class

actions for damages.

There are currently other public authorities which represent consumer interests and
their power may potentially be enlarged to deal with consumer collective redress for
damages. In Italy for example, the Publico Ministero (Attorney General) has been
entrusted with the role of protecting consumers by instigating criminal proceedings.
The Consumer Code adopted in 2005 did not include any mechanism for consumer
protection by collective redress. However, the Italian Consumer Code assigned
various functions to governmental organisations such as the National Council of
Consumers and Users (Consiglio Nazionale dei Cosumatori e degli Utenti). The

Italian Consumer Code?*®

gives this Council powers to represent consumer
associations nationwide. The Council is composed of 17 recognised associations.
Thus far the performance of the Council has been very limited and its main role has
been to carry out bureaucratic work for the Italian government. Another relevant
governmental authority is the Italian Antitrust Authority which has the power to
impose fines according to Articles 18-37 of the Consumer Code. The Antitrust
Authority in Italy has only recently been given this power in order to comply with the
Unfair Commercial Practices Directive.”** The Authority is also responsible for the

application of the Regulation on Consumer Protection Cooperation.?*

In Sweden, public enforcers such as the Consumer Ombudsman or the Swedish

Environmental Protection Agency may bring a public collective action on broad

3 Codice del consumo, Art. 136 (Consumer Code, Italy).

2% Council Directive (EC) 2005/29 concerning unfair business-to-consumer commercial practices in
the internal market [2005] OJ L149/22, available at <http://ec.europa.eu/consumers/rights/> accessed
25 November 2011.

5 Council Regulation (EC) No 2006/2004 on cooperation between national authorities responsible for
the enforcement of consumer protection laws [2004] OJ L364/1.
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grounds which are not limited to consumer law.?® The Swedish class action
legislation has had minimal use, much less than expected by the legislators, which is
mainly attributed to the opt-in nature of the procedure. There are indeed some
member states that permit representation by public bodies or private individuals, but
such claims are very rare in Europe. In Sweden, only twelve cases have been brought
in the first five years since the law was enacted in 2003. One action was brought by

the Consumer Ombudsman?®’

and 11 cases were submitted by group members
(assisted, in some instances, by organisations).>*® None of the actions were initiated
by an organisation. However, it was also anticipated that the public authorities would
bring many more actions than the single case which has been reported thus far.?*° The
scarce use of public actions in Sweden is additional evidence that public authorities
cannot be solely responsible for claiming damages for consumers. There should be
better mechanisms for making public enforcement more effective.

In Denmark??°

the only eligible class representative that can bring an opt-out action is
the public authority authorised for this purpose by law, which at present is the
Consumer Ombudsman.??* The Danish jurisdiction is the first jurisdiction to allow a
state body to act as representative in collective redress cases and bring such actions
(up to a limited amount of money) on an opt-out basis.??” Thus far this model has not
resulted in higher rates of collective redress cases than in other European member
states. However, the interaction of the state in actions for damages has been warmly
welcomed and praised by commentators, and may form the basis for a European

223

development“™® with some modifications to improve the interaction with private

enforcement as suggested later in Chapter Five.

2% 1 aurel J. Harbour and Marc E. Shelley, ‘The Emerging European Class Action: Expanding Multi-
Party Litigation To A Shrinking World’ (n 175).

17 The Consumer Ombudsman v. Kraftkommission | Sverige AB, Umel Dist. Ct., T 5416 (2004).

218 per Henrik Lindblom, (n 84).

1% Robert Gaudet, (n 60).

220 gection 254e(8) of the Administration of Justice Act (Act no. 181 of 28 February 2007) on
collective redress which came into force on 1 January 2008 (Denmark).

22! For the time being, only the Consumer Ombudsman has been appointed to carry out this role.
Henrik @e, Danish Consumer Ombudsman, ‘Collective redress in Danish law and perspectives at
EU level (The Oxford/Stanford conference on the globalization of class actions, December 2007) at
<http://www.law.stanford.edu/display/images/dynamic/events_media/Danish_Conference_Presentati
on.pdf> accessed 27 October 2011.

222 The Danish mixed opt-in opt-out model is explained in more detailed in part A(7)(B) above.

228 Henrik @e, Danish Consumer Ombudsman (n 221). See also Professor Christopher Hodges, (n 64)

at pages 5, 9, 20.
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B. The Advantages of Public Enforcement

Public enforcement has not yet proven to be fruitful insofar as damages actions are
concerned. However, public enforcement should not be neglected since it has some

clear advantages over private enforcement.

These advantages include special powers conferred on public bodies of investigation
and discovery?** which may assist in proving consumer cases. These powers are not
shared by consumers who normally lack sufficient financial resources to prove
business misconduct. In addition, where misconduct also constitutes a criminal
offence or, in other special matters such as competition, a legal infringement, public
bodies might have additional powers to confiscate documents, conduct searches and
to enforce formal inquiries and interrogations.?®

Public enforcers appear to be more objective and will look at the general good of all
players in the market, whereas private enforcers may look at their own pocket.’?® In
addition, private enforcement has a smaller range of sanctions and the damages
claimed generally cover the individual losses of the plaintiffs who have brought the

action.

In the American system, private claimants have been said to act as a ‘private attorney
general’.??’ The meaning here is that private enforcement is led by lawyers who are
acting as private attorney generals. Commentators have criticised the role of private
enforcement, at least insofar as civil rights actions are concerned.??® Professor Coffee
has criticised the idea of a private attorney general and noted that lawyers

representing class actions may have different interests to those of their clients, which

224 Klaus-Heiner Lehne Report for the Committee on Legal Affairs of the European Parliament on
“Towards a Coherent European Approach to Collective Redress’ (2011/2089(INI)) available at:
<http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT &reference=A7-2012-
0047&language=EN&mode=XML> accessed 12 April 2012.

2% gee, for example, the powers of the OFT in investigating criminal cartels and competition cases in
The Office of Fair Trading, 'Powers for investigating criminal cartels- guidance. The Enterprise act
2002' available at <http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft515.pdf>
accessed 12 April 2012. See also 'A Guide to the OFT's investigation procedures in competition
cases - Guidance' OFT1263 (March 2011) available at
<www.oft.gov.uk/shared_oft/policy/oft1263.pdf> accessed 12 April 2012.

226 Wouter P.J. Wils, ‘The Relationship between Public Antitrust Enforcement and Private Actions for
Damages’ [March 2009] 2(1) World Competition 3-26.
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1296458> accessed 24 November 2011.

2T William B. Rubenstein, ‘On What a "Private Attorney General” I1s-And Why It Matters’ (n 147).

228 Michael Waterstone ‘A New Vision of Public Enforcement’ [2007] 92 Minn. L. Rev. 434.

158



The Pillars of a Workable Model for Collective Actions

could result in either poor representation (where plaintiffs’ lawyers sell out their
clients) or excessive litigation (as the parties to litigation do not bear the costs)®*
whilst the lawyer tries to burden the defendants with excessive litigation or works on

an hourly basis.

In addition, Professor Michael Selmi analysed a survey of high-profile employment
class actions with large settlements (in which the issue examined was the benefit of
private enforcement in lawyer-driven class actions). All of these cases were brought
by private plaintiffs’ lawyers. Professor Selmi concluded that these class actions
produced only modest financial benefits for class members, despite the fact that the
remedial focus of the cases was monetary relief. Therefore, Professor Selmi claimed
that one of the few things that these cases accomplished was enriching the lawyers
involved. In addition, the lawyers did not stand to gain any substantial benefits from
deterring future wrongdoings.?*® Therefore private enforcement led by private
lawyers, though highly praised in Israel and in the U.S., may lead to abuse and may
not lead to the maximum benefit to the class of injured members.

Looking back at some European scholars' views on the issue of enforcement, the
general view in Europe gives precedence to public enforcement. Willem van Boom
and Marco Loos argue that whatever the enforcement culture of each E.U. member
state, public enforcement is indispensable.?® They base their argument, inter alia, on
more recent European legislation such as the Cooperation Regulation and the Unfair
Commercial Practices Directive which designate ‘competent administrative
authorities’ and ‘public bodies’ with the task of enforcing and cooperating in the

collective interests of consumers.

229 Professor John C Coffee Jr, ‘Rescuing the Private Attorney General: Why the Model of the Lawyer
as Bounty Hunter Is Not Working’ [1983] 42 MD. L. REV. 215 see at page 220.
%0 Michael Selmi, ‘The Price of Discrimination: The Nature of Class Action Employment
Discrimination Litigation and Its Effects’ [2003] 81 Tex. L. Rev. 1249.
21 Willem van Boom and Marco Loos 'Effective enforcement of consumer law in Europe
Private, public, and collective mechanisms' in W.H. van Boom, M.B.M. Loos (eds.), Collective
enforcement of consumer law in Europe. Securing compliance in Europe through private group
action and public authority intervention, (Groningen, Europa Law Publishing, 2007), available at
<www.professorvanboom.eu/pdf_files/Consumer_interests TOC.PDF> accessed 25 November
2011.
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Professor Hodges, also prefers public enforcement and notes that: "Unlike the United
States, the “big stick” would not be that of private class litigation, but would primarily
be that of public authorities, which would operate on a far more immediate, flexible
and responsive basis, involving incentives for restitution rather than delayed weighty
financial penalties."?*? Professor Hodges considers public enforcement to be a better
system than private collective redress because it involves lower costs as there are no
intermediaries (such as lawyers and class representatives), and quicker procedures.
Therefore, he suggests that before introducing a new private collective redress system,
the outcome of the public regulatory mechanism should be examined. Professor
Hodges recommended a new approach, preferring public enforcement to civil
enforcement, claiming that efficient use of public authorities may be more effective in
eliminating any financial gain or benefit from non-compliance.”®® His new approach is
based on the Hampton Report on reducing enforcement burdens on businesses®** and
the Macrory Report on penalties policy,”®® both of which are not directly connected to
‘collective redress,” but which Professor Hodges considers a good starting point for
his new and innovative approach. The Macrory Report encouraged settlement of
infringements through restorative justice, a process whereby those most directly
affected by a wrongdoing come together to determine what needs to be done to repair
the harm and prevent a recurrence. This is in line with Professor Hodges' view that
disputes should be settled more quickly, cheaply and effectively thus making recourse
to the courts the last resort. These reports led to new regulations in the U.K., the

Regulators Compliance Code,?*®

which is made under the Legislative and Regulatory
Reform Act 2006. Section 21 of this Act enacts the principles of good regulation
mentioned in the Hampton Report which require good regulation to be transparent,
accountable, proportionate and consistent. The Regulatory Enforcement and Sanctions
Act 2008%% gives the regulator the power to impose sanctions on the offender aimed

to ensure that the offence will not recur and the position is restored so far as it is

232 professor Christopher Hodges, 'From Class Actions to Collective Redress' (2009) 28 Civil Justice
Quarterly 41.

%33 |bid.

24 p. Hampton, Reducing Administrative Burdens: Effective Inspection and Enforcement (HM
Treasury, 2005).

%5 R. Macrory, Regulatory Justice: Making Sanctions Effective (HM Treasury, 2006).

236 See The Legislative and Regulatory Reform Act 2006
<http://www.doncaster.gov.uk/environment_and_planning/envirn_health/regulation_and_enforce
ment/regulators_compliance_code.asp> accessed 13 July 2012.

87 See The Regulatory Enforcement and Sanctions Act 2008
<http://www.legislation.gov.uk/ukpga/2008/13/contents> accessed 13 July 2012.
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possible. In cases where the offender refuses to comply with a discretionary
requirement, the enforcer may decide to prosecute the original offence. The
restoration order may be brought by a civil action by the injured parties but this is
unlikely to happen where the damage to each individual is low. The restitution order
is aimed at eliminating any financial gain which the offender has gained from non-
compliance. Otherwise, the authority may negotiate a settlement with the offender. In
this case, the public authorities can promote payment to the injured members for any

infringement without the intervention of public enforcement bodies.

However, in practice, public authorities have, thus far, not been very successful in
obtaining damages for individuals as seen in Israel and in the member states which
allow collective redress by public authorities.?*® It should be borne in mind that public
bodies are working under budget constraints and may not be able to deal with all
cases brought to their attention. Therefore, there is a risk that the selection of cases
and the investment of time and effort in preparing cases may also be biased towards
more prestigious causes, rather than focusing on market correction. Thus even though
public, rather than private, enforcement is the preferred option (it is safe from abuses,
less costly to society, needs no intermediaries or lawyers), due to its poor record of
achievement to date, it should not be designated as the sole enforcement method.
Cooperation between public and private enforcement systems may therefore allow

each of these methods to complete one another.

Indeed, the OFT takes the view that private enforcement is complementary to public
enforcement, since the latter is more suited to dealing with wrongful activities and
practices, while the former has a deterrent effect on businesses due to the magnitude
of the possible damages.”® The OFT stated in a discussion paper relating to
competition that private actions are an essential complement to public enforcement.
The OFT stated that public enforcement and private actions work alongside and in
5240

harmony with one another to the best effect for consumers and for the economy.

The ideas related to enforcement of competition law, which is also a consumer related

2% Sych as Denmark, Portugal and Sweden.
% The Office of Fair Trading, 'Private actions in competition law: effective redress for consumers and
business', Discussion paper OFT916, (April 2007) at
o <http://www.oft.gov.uk/shared_oft/reports/comp_policy/oft916.pdf> accessed 17 September 2011.
Ibid.
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area, the enforcement mechanism of the regulatory bodies, as well as private

enforcement, are similar to general consumer cases.

C. Combining Private and Public Enforcement

A solution proposing that private actions should only be used as a supplement to
public enforcement may combine the best of both enforcement systems. There are
several advantages of public enforcement which make it superior to private
enforcement. Public enforcement, through its reliance on state power, benefits from
more effective investigative and sanctioning powers. Public enforcement is also
superior because it entails more effective sanctions - it is not limited to the imposition
of monetary sanctions in the form of fines, but also encompasses other types of
sanctions, such as director disqualifications and prison sentences. Public enforcement
is also cheaper than private enforcement, because it requires fewer resources to be
spent in the determination and allocation of the damages.?** Public enforcement has
the additional advantage of allowing better control in setting the optimal amount of
the sanction.?*? Public enforcement may also generally be cheaper because of the
higher degree of expertise and the generally lower cost of administrative procedures
compared to civil litigation.?** Public enforcement is also regarded as more neutral in
comparison with private actions for damages which are driven by the private interests

of the parties concerned, which may be different from those of the general public.

However, public enforcement has not improved access to justice or provided any
substantial remedy to consumers thus far. On the other hand, as far as the pursuit of
personal compensation is concerned, private actions for damages appear to be
superior to public enforcement. In Israel, the private agency mechanism has proven to
be very workable, although it has been subject to excessive use and subject to abuse
by lawyers trying to obtain a share of the damages rather than bringing compensation

to the injured class members.

#1 K .G. Elzinga and W. Breit, ‘The Antitrust Penalties: A Study in Law and Economics' (1978) 31(2)
Vanderbilt Law Review 427-444
242 \Wouter P.J. Wils, ‘The Relationship between Public Antitrust Enforcement and Private Actions for
Damages’, (n 226) 3-26.
3 \Wernhard Moschel, 'Should Private Enforcement of Competition Law Be Strengthened?' in Dieter
Schmidtchen, Max Albert and Stefan Voigt (eds) Conferences on New Political Economy (Mohr
Siebeck, 2007), vol. 24, pp 101-113(13) see at page 106.
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The question is whether these two mechanisms should be combined, reaping the
advantages of both while preventing the hazards as much as possible.

As Wouter P.J. Wils argues in his article in relation to antitrust actions,** public
antitrust enforcement is the superior instrument for pursuing the objectives of
clarification and development of the law and deterrence and punishment of
infringements, whereas private actions for damages are superior for the pursuit of

corrective justice through compensation. Therefore to Wils' mind,?*®

the optimal
antitrust enforcement system would appear to be a system in which public antitrust
enforcement aims to clarify and develop the law and to deter and punish
infringements, while private actions for damages aim to achieve compensation. This
approach of separating the tasks of different enforcement systems corresponds to the
classic, time-honoured concept of the different roles of public enforcement and
private actions for damages, not just in the area of antitrust but in the law in

general 2%

It seems that the English approach, which distinguishes follow-on actions from stand-

alone actions®*’

in competition cases, should be adopted as the basis of the new
collective redress model.2*® Such a model gives preference to public enforcement and

allows private stand-alone actions only following a public authority action.

According to this system, private claims for damages can take two different forms.
Firstly, they can be conducted in the footsteps of public enforcement as follow-on
suits, or they may be pursued where no public action has been taken as stand-alone
suits. Follow-on actions for damages submitted by private individuals are much easier
to bring than stand-alone actions for damages, because the public enforcement action
will have established the existence of an antitrust violation, and may also have
generated useful evidence which may be open for the individual to use in his

subsequent action.**

24 \Wouter P.J. Wils, (n 226) 15.

%5 |bid.

248 Wouter P.J. Wils, (n 226) 16.

7 Competition Act 1998, s 47.

8 In the Civil Justice Council Report, ‘Reform of Collective Redress in England and Wales: A
Perspective of Need’ Professor Rachael Mulheron sets out on the advantages of the follow-on
procedure as compared with stand alone actions.
<http://www.civiljusticecouncil.gov.uk/files/collective_redress.pdf> accessed 27 November 2011.

29 \Wouter P.J. Wils, (n 226) 19.
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If this approach is adopted, public enforcement will act as a filtering mechanism for
private enforcement. It will resolve the problem of excessive private litigation as seen
in Israel and the U.S. Under the suggested model, public enforcement is left to take
precedence over private enforcement of consumer's rights. Yet private enforcement
for damages claims which is favoured by the general public and may raise the

confidence of consumers in cross-border trade remains available for consumers.>°

This mechanism makes it clear that public enforcement is superior to private
enforcement as it avoids the risks of unmeritorious claims and the extortion of
defendants. Every complaint is examined by the relevant public authority and only
when the public authority finds that the complaint is justified may a follow-on action

be available.

It should be made clear that follow-on actions are not sufficient on their own and they
must be supplemented with stand-alone actions to be used where the relevant public
enforcer fails to take proceedings within the specified time limit. This approach does
not shut the door completely on private actions. The best solution would be to bring
every private action to the desk of the relevant public body, allowing a private person
to bring a representative stand-alone action only if the public body decides not to
commence group proceedings within a reasonable period. The stand-alone actions
would be treated with caution and the representatives would have to comply with
financial conditions and the viability of each case on its merits. The application for a
stand-alone action would undergo a filtering process to allow the action to be

certified.

Individuals, rather than public bodies, are best placed to know of situations where an
abuse leading to damage has occurred. If a complaint leads to public action which
results in compensation for a group of consumers, it seems only fair that a private
individual or organisation which has referred the matter to a public body should be
remunerated with a share of any financial award in return for initiating the process

that led to compensation for the group’s members. Such a procedure does not exist in

20 gpecial Eurobarometer 298 “Consumer Protection in the Internal Market”, October 2008. (ante at
199).
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Israel. However, there are several examples that may be followed such as the super-

251

complaint mechanism operated by the OFT in the U.K.“>> Another source for such a

complaint mechanism is Article 16(1) of Regulation 1/2003%?

which gives binding
effect to some of the findings of the Commission in relation to competition
infringements following an investigation on its own initiative or by acting on a

complaint,®*®

S0 as to create uniform application of Community competition law. Such
a complaint can be lodged by any natural or legal person who can show a legitimate
interest, having suffered harm as a result of the infringement which certainly qualifies
as a legitimate interest. The claimants in the follow-on action for damages need only
establish the harm they have suffered and the causal link between the infringement

and the harm suffered.

This is a change which should be introduced into the Israeli model to rebalance the
enforcement mechanism and put more weight on public enforcement with possible
complementary proceedings by private individuals. If the Israeli model were to adopt
this change, it would benefit from more careful public enforcement with possible
complementary private follow-on private damges. This way the flood problem which

is caused by private stand-alone actions would have been seriously mitigated.?**

However, thus far the Israeli jurisdiction lacks proper infrastructure for public
enforcement and lacks organisations to deal with class actions. Indeed very few

actions have been brought in Israel by organisations.

On the other hand organisational intervention is very welcomed in most European
member states albeit organisations in Europe have failed to bring collective redress
actions and the European Commission has failed to develop a unified system for the
licensing of organisations to deal with collective actions for damages. The European
Union is capable of accepting a collective redress mechanism led by organisations and

private follow-on actions.

1 For the Super-complaints mechanism, see the OFT guidance available at

<http://www.oft.gov.uk/OFTwork/markets-work/super-complaints/> accessed 14 April 2012.

%2 Council Regulation No 1/2003 of 16 December 2002 on the implementation of the rules on
competition laid down in Articles 81 and 82 of the Treaty [2003] OJ L1/1, last amended by
Council Regulation No 1419/2006 [2006] OJ L269/1.

23 Article 5 of Council Regulation No 1/2003 mentioned above.

% The solution offered will be elaborated upon in Chapter 5 of this work.
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Part C. Should a Class Action Model include Financial

Incentives?

Under the Israeli model, collective actions led by private individuals are most popular.
This can in part be explained by the fact that under the Israeli system, financial
incentives are offered to private claimants. It is thus crucial to analyse the role that
those incentives play in the decision making of private individuals engaging in class
actions and assess if financial incentives should form an integral part of any private
class action. In the European context, it should be noted that, whilst Europe would
tend to favour public enforcement, a mixed regime enabling private actions as well as
public agencies and organisations would, in our view, bring the best benefits, as
already demonstrated. The intervention of private individuals in a representative claim
for damages may be very risky for the representative who may be liable to pay the
court fees and other party expenses at the end of the case. Therefore some incentives
should be introduced in order to convince such representatives to take the risks of
handling a collective action. There are various types of incentives that may be offered
to encourage private individuals to engage in representing groups of consumers in
claims for damages. On the other hand if financial incentives were unlimited and the
risk of paying costs very low, this may carry the risk of excessive use of the class
action machinery. For this reason, commentators regard financial incentives for
private plaintiffs as the source of the multiplicity of claims.?®® Professor Hodges
claims that if financial incentives for private litigants are combined with collective

proceedings, there is an inherent risk of abuse.*®

In the search for a new European model, Professor Hodges reached the frustrating
conclusion that either collective redress mechanisms do not work effectively or they

work too much:

Most of the existing collective procedures that exist in EU Member States are
little used, because of the problems of funding and the costs rules. But if those

features were to be changed, the system would quickly attract many claims (a)

2 professor Christopher Hodges, (n 64).
%6 1bid.
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that could be dealt with in other ways and (b) in which the merits were
lowered. Increasing the financial incentives would merely attract

intermediaries to capture the procedures [...]%’

This is certainly a correct analysis when looking at the Israeli model where the
introduction of financial incentives for individuals has led to an increased number of
class actions. However, before giving up the idea of collective redress and looking for
other workable mechanisms, an in-depth study of the various types of financial
incentives which may be offered to private plaintiffs is required. There are various
cumulative incentives and measures employed in the Israeli regime which together
have made the Israeli model too accessible. However, the different types of incentives
should be inspected one by one and compared with other European member state
mechanisms in order to decide which of the incentives should be adopted as part of

the new collective procedure.

The different types of financial incentives in use under the Israeli CAL may be
classified into two main categories. Firstly, the negative expenditure incentive. . This
incentive which is preventative in its nature, exempts the representative plaintiff from
making extensive payments. This might deter him or her from submitting a justifiable
action. Secondly, positive incentives which are a financial bonus paid to the
representative to encourage the representative to act positively and bring justifiable

actions.

1. Positive Incentives and Negative Expenditure

In the first category of negative expenditure, the representative is exempted or enjoys
reductions in expenditure which may be the outcome of bringing the action and the
out-of-pocket payments that he might be liable to pay. This category includes court
payments that the representative is expected to pay and costs that may be imposed on
the losing party if the action is unsuccessful. The latter is also known as the ‘loser

pays’ principle. If the representative is expected to pay high court fees and the other

27 professor Christopher Hodges, (n 64).
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party's expenses, the risk of running the action may be higher than the profit that the

representative stands to gain from the action.

In Israel, class actions are almost totally exempt from court fees. In the past, before
the certification process existed, a minimal fee was paid and court fees would only be
paid from the proceeds of the action if the action was successful. However, the courts
decided that court fees should be paid in class actions only in respect of personal
actions by a representative plaintiff.?*® This decision meant that in fact court fees were
very low as the normal case in class actions is that the cost of the personal action is
very low, hence the court fees which the representative had to pay for his personal

action were minimal.

The legal position changed under the CAL in Israel which provided that the matter of
court fees is subject to further enactment.?®® This enactment never came into force and
the result is that since the introduction of CAL in 2006, class actions are completely
exempt from court fees.”®® As a consequence of this exemption, the doors are open to
every individual consumer who wants to file an action, even on weak merits, as there
is no barrier of paying court fees. The position would have been different had the
courts required full payment of court fees in relation to the total value of the collective
actions. If that would have been the case, representatives would have been asked to
pay 2.5% of the total value of the collective action which, due to the aggregation of all
personal claims, usually amounts to an extremely high figure. Had representatives
been required to pay court fees according to the total value of the collective action,
these fees would surely form a serious barrier to representatives, even if they had been

promised that the losing party would repay this amount in a successful action.

It is important to consider the effect of lowering costs and whether an exemption from
court fees is a useful incentive for the submission of class actions. After examining
jurisdictions other than Israel, the conclusion is that high court fees may deter
plaintiffs from bringing class actions, but low court fees do not act as a real incentive

to bring class actions. That means that if Europe is considering a new coherent

28 | eave to Appeal Request No. 7633/98 (Supreme Court) Discount Bank v. Shemesh [23 September
1999].

29 Class Action Law 5766-2006, s 44 (lsrael).

%0 Class Action Law 5766-2006, s 45 (D)(1) (Israel).
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collective redress model, the incentive of lowering costs would not cause any
improvement in so far as access to justice is concerned. In reaching this conclusion
some concessions from the rigid rules of cost payments in some jurisdictions were

examined.

In Portugal for example, plaintiffs in Popular Actions are exempt from prepayment of

261 and pre-payment of stamp duty.?*? If the action fails, the judge will determine

costs
the costs which will be low - probably between 10 and 50% of the normal costs. This
means that the reduction on legal fees may be as much as half of the normal fees.?®®
The Portuguese law provides that the judge in the case takes into account the

264

complexity of the case, the amount in question,”™" the financial situation of the

representative plaintiff and the reasons for the dismissal of the action. As mentioned

earlier,?®®

there are very few collective actions in Portugal, which means that negative
expenditure provisions, such as lowering court fees, do not per se improve access to
justice. Some positive incentives are also needed. It is not sufficient to lower costs. It
should be borne in mind that the Portuguese model is an opt-out model which lacks
positive incentives and the system remains almost totally unused. The problem with
the Portuguese model of reduced legal fees is that an individual consumer who wishes
to initiate a collective action does not know from the outset how much money he will
have to secure and the level of fees that he might have to pay when the case comes to
an end. Thus, even if the judge decides to reduce the amount of costs dramatically at
the end of the case, it does not reduce the risk which the representative has had to
undertake from the moment of submission of the claim and until the judge's decision
on costs. Therefore the representative is at risk of paying the full costs until the judge

makes a decision on exemption from court fees.

On the other hand, the Danish approach creates greater certainty and ought to be
carefully considered as it could provide an interesting starting point for any class
action model. The Danish introduced new rules®® relating to the payment of costs,

including the requirement to deposit a surety imposing a cap on the amount a party to

%1 Article 18 of Law 24/96 (Portugal).

292 bid.

283 Henrique Sousa Antunes, (n 92).

2% Article 21 of Law No. 83/95 Right of Proceeding, Participation, and Popular Action (Portugal).
26> See Chapter 2 Part C section 1.

28 The Administration of Justice Act (Denmark)
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a class action may have to pay. Indeed, according to this requirement, representatives
and class members (in opt-in proceedings) are required to provide security for costs.
In the event that the action fails, they are not required to pay legal costs in excess of

the amount specified®®’

I.e. the security provided plus any sum owing to the class
member as a result of the case.”®® In addition, the court may require that any group
member wishing to join the action provide security for the legal costs if the costs are
not insured under Section 325 of the Danish Act or the costs are not covered by legal
aid. The costs are paid by the state if the class action fulfils the terms for free legal aid
under Sections 327-329 of the Administration of Justice Act, but at a maximum
calculated according to Section 254e(7) of the latter Act.?®® These measures have the
effect of mitigating the risk of bringing a collective action as, from the beginning of
the case, the representative knows the amount of the expenses which will be charged
should the action fail. Therefore, these measures assist in calculating the risk that the

representative might face.

In an opt-out action, members of the opt-out collective redress action can only be
ordered to pay the amount of money which they stand to recover if the proceedings
are successful.?’® Again, here the Danish model exhibits an interesting feature, as it
gives the representative parties the information required when considering whether to
bring a collective action.

Features of the U.K. system, though different from the financial concessions in the
Danish model, may lead to the same result. This system is known as the protective
costs order which may allow claimants, in certain cases against a public body and in
which the claimant lacks funds, to apply to the court for the costs of the action to be
capped or to be indemnified against costs entirely. Thus, there is clear recognition that

in exceptional circumstances, some types of litigation which are in the public interest

%7 Under Section 254e(7) of the Administration of Justice Act (Denmark).

%8 prof, Erik Werlauff, (n 104).

%9 prof, Erik Werlauff , (n 104).

"% The Danish Consumer Ombudsman, Henrik @e,'Collective Redress' (Speech at the Leuven
Brainstorming  event on  collective  redress, 29 June  2007) available at
<http://ec.europa.eu/consumers/redress_cons/docs/collective_redress_danishOmbudsman.pdf>
accessed 26 November 2011.
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should not be constrained by cost pressures on the claimants.?”* The advantage of
protective costs orders is that they provide clarity on the issue of costs from the

outset?’?

in the same way the Danish surety provision does.

However, such incentives to class actions in circumstances where the public interest is
not at stake may be abused and thus safeguards are needed. If these incentives are
abused, the utility of the system disappears. As a result, in the England for example,
the Court of Appeals has set down some very stringent criteria for allowing protective
costs orders, which take into account the public interest of the case and whether the
plaintiff is acting for private gain.”® The effect is similar to the Danish concept of a
costs surety and it provides some security to the plaintiff by limiting his expenses
from the outset of the case. This idea is excellent for consumers who sue for a small

amount and may run the risk of having to pay huge costs.

However, there is a disadvantage to the surety requirement. It may deter
representatives from bringing just actions because they have to incur out-of-pocket
expenses at the outset of the case, even if the case is strong on its merits. Nonetheless,
the advantages of capping the costs from the outset outweighs the burden of
depositing the surety as its gives the representative security from the risk of further
payments at the end of the case, and enables the discontinuation of the action if the

surety required is too high.

A further consideration which should be taken into account is that in follow-on
actions, the case is more substantiated as the public authority had already ruled
against the defendant. Therefore, in these cases, a further concession from the surety
requirement may be awarded, or a lower cap of costs should be imposed. In stand-

alone actions where the action is much more complicated and may be less

21 John Peysner and Angus Nurse, ‘Representative Actions and Restorative Justice: A Report for the
Department for Business Enterprise and Regulatory Reform (BERR)’ [December 2008] Professor
Lincoln Law School BERR ITT N0.101/08 BERR Ref:01.05.05.02/71P
<http://www.berr.gov.uk/files/file51559.pdf > accessed 23 September 2011.

272 philip Havers QC, ‘Protective Costs Orders Fair play in Action or a Complainer’s Charter?’
<www.1cor.com/1155/records/1212/PH%20public%20law%20handout.pdf> accessed 23/9/2011;
The Pilch Organisation, ‘Protective Costs Orders in Public Interest — Jurisprudence Review 2011’
<http://pilch.org.au/> accessed 23 September 2011.

"8 R (Corner House Research) v Secretary of State for Trade and Industry [2005] EWCA Civ 192,
[2005] 1 WLR 2600.
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substantiated, a higher security cap is justified. Therefore, the suggested rule should
not follow the Israeli full costs exemption from court fees and the decision on costs at
the end of the case. The new European mechanism should adopt a cost capping
measure which gives private individuals security from excessive costs at the end of
the trial. The cap should be higher in stand-alone actions than in follow-on actions. A

full exemption from the surety requirement may be considered in follow-on cases.

Furthermore, in considering the question of costs generally (not only court fees), it is
important to consider that where the action has brought a benefit to the class or to the
general public, the judge should have the discretion to relax the costs incurred by
plaintiffs, for example, by exempting payment, or rewarding the losing party where
the action has brought the violating behaviour to an end, or by reversing a cost order.
This discretion is very important in cases where the action has brought some general
benefit even if has not resulted in payment of compensation to class members. Such
cases may occur where the defendants undertake to stop illegal actions in the future or
where the action has ended in reparations for misconduct which will benefit the class

of consumers indirectly.

For example, under Section 22(c) of Israel's CAL, the court may reverse a costs order
and grant the losing party an award of costs after considering the following factors:

1. The extent of work and the risks which the representative had to undertake;
2. The benefits that the action has brought; and
3. The importance of the action to the public.

However, as seen above, the relatively small number of actions that have been
brought in European member states (even those that offer costs concessions)
demonstrates that lowering costs on its own does not provide an incentive for the
submission of class actions. This is in fact the position with all negative preventive

financial incentives.

In order to be effective, negative expenditure incentives should be dealt with in the
preliminary stages of the case, prior to filing a defence, in order to give some certainty
to the representative parties and to enable them to calculate their expenses in advance.
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A provision similar to Section 22(c) of Israel's CAL, enabling a court award to the
representative plaintiff for payment of expenses where the case has brought some
general benefit or where reparations for unlawful conduct is justified, should be

retained in the new model.

Such a provision has the effect of lowering the risk in paying lawyers' fees where the
action has brought some benefit, even if the class members did not receive a payment

of monetary compensation.

2. Imposing Positive Financial Incentives in order to Gear Collective

Actions

Positive financial incentives are legal measures that encourage potential
representatives to submit collective redress cases despite the dangers of bearing the
costs of the process. Such measures should be distinguished from negative
expenditure incentives, such as exemptions from court fees that may reduce the
danger of paying high costs. The best example of a positive incentive is a measure

that allows the court to award the representative a share of the action’s outcome.

According to the Israeli model, such a reward is subject to the court’s discretion,
bearing in mind certain criteria®”* which are generally dependent on the contribution
that the action and the representative have made to the general public or to the class
members. In fact, the idea that the representative should be rewarded in return for
assuming the risk of costs and the burden of representing the group of injured
members is at the heart of the Israeli model. This reward is the reason that so many
actions are brought by individuals in Israel. It is important to note that organisations
and public bodies are also entitled to a reward under the Israeli Act, although, their
performance in submitting class actions thus far in Israel has been comparatively
weak. The CAL went as far as providing that organisations or public bodies be

allowed to participate in a collective action®”® and, if they decide to participate in the

2 Class Action Law 57662006, s 22 (A). The criteria include the extent of work and the risks that the
representative had to take, the benefit that the action brought and the importance of the action to
the public.

2> Class Action Law 57662006, s 15.
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action and express their views in the matters which are relevant to the legal
proceedings, they may be entitled to a reward even though they were not parties to the
court case.?”® The low figure of participation of these bodies in class actions in Israel,
despite the financial incentives offered, leads one to the conclusion that organisations

and public bodies in Israel are apathetic towards positive financial incentives.

There are cases that lead to no financial benefit for class members, for example,
where the wrongdoer has understood that his behaviour was wrong and rectifies his
wrongful action. The Israeli legislator provided that in such exceptional
circumstances, even if the motion was not accepted, the court may reward the
representative with a sum of money having regard to the above-mentioned criteria set
down in Section 22 of the CAL.?” The purpose of this rule is to encourage
representatives to bring collective actions which benefit the general public, even if the
damages claim for the group's members does not ultimately succeed. Positive
financial benefits are very important for the promotion of private enforcement. The
bonus should be allowed in both types of cases, both follow-on and stand-alone
actions, provided that the action results in the payment of damages and creates a fund
from which legal expenses and the bonus for the representative party are paid. There
is a case for making a higher bonus payment to a representative of parties in stand-
alone actions who have assumed the risk of the legal proceedings and have succeeded

in the action.

3. Lawyers' Fees as Incentives for Collective Actions

Another positive incentive is allowing the group’s counsel to receive a share of the
proceeds in a successful action. In consumer cases each personal action is generally
very small and only the aggregation of claims makes such an action economically
viable for lawyers. The representative plaintiff cannot usually pay the lawyer’s fees as
his own personal claim is very small. Despite some reservations about the structuring
of lawyers fees, the Israeli legislator took the view that since the lawyer has an
entrepreneurial role in bringing a collective action, he should have a financial

incentive for doing so. However lawyers' fees may be problematic and lead to abuse.

%1% Class Action Law 5766-2006, s 22(C)2.
2 Class Action Law 5766-2006, s 22(C).
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A. The Problems with Lawyers’ Fees

With regard to private lawyers, whilst indeed seeking their own private gain, they also
serve the public good. Notwithstanding that class actions have been repeatedly
‘criticized for allowing class attorneys to appropriate more than their rightful and
efficient share of the common fund and for providing much less compensation and
deterrence than alleged. Lawyers’ gain has often come at the price of class members’
loss.”?”® Professor Deborah Hensler from the RAND institute in the United States
tried to survey the financial gains of lawyers in ten consumer and mass tort cases and
found that it is difficult to evaluate the outcome precisely for the class lawyers.
However, the estimate was that the lawyers’ share was between five and 50% of the
money generated by the action.?’”® This study shows that lawyers' fees are not
predictable and may vary from case to case. There is no proper control over lawyers'
fees and in some cases, fees may reach unreasonable figures which leave the group of

class members with no real benefit from a successful action.

The problems with fee structures mainly arise due to collusive settlements that award
class members mere coupons to buy the defendants merchandise, while providing
lawyers with large monetary fees.”® There are even settlements known as ‘sweetheart
deals,” whereby the court is led to believe that the benefit of the settlement to the class
is higher than it is in reality. For example, the settlement may include a reduction in
price or coupons to buy the defendant's merchandise, which benefits the defendant but
does not bring real benefits to the group’s members, while the lawyer gets a high
percentage of a theoretical sum that the parties claim is for the benefit of the class.
The normal practice in the U.S. is to award the lawyer a contingency fee at a rate

equal to one third of the damages for all the class members.?®* However, not all cases

28 Alon Klement, ‘Who Should Guard the Guardians? A New Approach for Monitoring Class Action

Lawyers’ [2002] Vol. 21 The Review of Litigation 25.

Hensler, Deborah R., Nicholas M. Pace, Bonnie Dombey-Moore, Elizabeth Giddens, Jennifer
Gross and Erik Moller, Class Action Dilemmas: Pursuing Public Goals for Private Gain (Rand
Corporation, 2000).

Alon Klement, “Who Should Guard the Guardians? A New Approach for Monitoring Class Action
Lawyers’ (n 278).
Deborah Hensler, Nicholas Pace, Bonnie Dombey-Moore, Elizabeth Giddens, Jennifer Gross and
Erik Moller, (n 279); H. M. Kritzer, Reputations and Rewards: Contingency Fee Legal Practice in
the United States (Stanford 2004).
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end with the strict payment of compensation to the class members. Settlements may
result in granting consumers a future reduction to purchase the defendant's products
("coupon settlements™) or with general payments to a fund managed by the
defendant's lawyers or with some donations. Other cases may result in future
undertakings which the defendants may take upon themselves. For example, in the

Tnuva case,?®

the judge ordered that compensation be provided in three different
ways. One third of the sum was to be awarded by way of a general price reduction of
the defendant's milk products (for a period set by an expert) or by an increase in the
contents in the milk carton with no price increase. Another third was to be donated by
the defendant to a special fund for research in the area of food in connection with
public health issues. The reminder of the compensation was to be divided amongst the

poor by special organisations.

In another case, a bakery which stated that the bread it baked did not contain salt, but
which in fact did so, agreed in a settlement to donate 12 tons of its products and to

amend its labels from no salt to low salt.?®

A distributor of 5% vinegar who claimed
that the vinegar was "natural” but which also contained unnatural products agreed in a
settlement to change the label by deleting the word "natural,” as well as to reduce the

price by 30% for a period of three months.?®*

In all these cases, it is difficult to estimate the exact benefit to the class by the
reduction offered or by the future undertaking undertaken by the defendant. It is
questionable how many class members would have stepped forward in order to prove
their small sums of personal damage granted by the settlement and collect their share.
Therefore, it is very difficult to calculate the lawyer fees as a share of the settlement.
Normally in such cases, the lawyer will suggest a fee calculation which is beneficial
to himself.

Looking at the issue of lawyers’ fees, it seems that there is an inherent conflict of

interest between the class and the lawyer or class representative in most collective

%82 Tnuva v. Rabi [2008] District Court of Tel Aviv, Case No. 1372/95.

28 Cooper v. Angel [2010] District Court of Tel Aviv, Case No. 10978-06-10. Settlement approved on
16 June 2011.

8% Tyurgeman v. Israko [2010] District Court of Tel Aviv, Case No. 33108-08-10 (Judgment dated 4
September 2011).
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redress proceedings. The lawyer has an interest in making a profit and reaching a
good settlement with a high sum for his own fees, while the client’s interests is to

maximize the income for the class members.

It is the class representative or the class lawyer who bears the costs of litigation,
including payments for expert evidence, court expenses, photocopies and hours of
work. These representatives can expect to obtain only a share of the outcome of a
successful action. Therefore, the class representative and the litigator lawyer are

interested in obtaining a compromise even when it is not the optimal outcome for the

group.

Professor Klement?®

emphasises this problem in the following way:

Assume that the expected litigation costs for obtaining a compromise are 10,
the expected costs of a full procedure are 100 and the expected fee is 10
percent of either outcome, whether settlement or judgment. If the value of the
action is estimated at 2000, then the representative’s expected profit for
pursuing a ruling (10 percent. of 2000 minus 100 for expenses) comes to a
total of 100. If, however, the procedure ends in a lower compromise of 1100,
then the representative’s profit is equal to the amount that would have been
obtained by pursuing the judgment. However, the class itself could have
earned 1800 but only 990 on the lawyer-led compromise, which is the
outcome preferred by the lawyer.

Hans-Bernd Schaefer?®®

argues that there is a direct link between the lawyer's effort in
the case and his readiness to settle the case. The problem with contingency fees is that
the lawyer does not work in order to get the best financial result for the class, but
rather to maximise his fees.”®’ Given these problems the question is now how to

structure lawyers’ fees in a way which will act as an incentive for the lawyer to reach

%5 professor Alon Klement, 'The Ambits of Collective Actions in Mass Tort Actions' (2003) 34(2)
Mishpatim 301 (in Hebrew).

28 Hans-Bernd Schaefer, (n 39) 183.

%7 J.C. Coffee Ir, ‘Understanding the Plaintiff's Attorney: The Implication of Economic Theory for
Private Enforcement of Law through Class Action and Derivative Actions’ [1986] 86 Columbia
Law Review 669.
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the best result for the class, while avoiding the danger that the lawyer will prioritise

making his own profit.
B. Structuring Lawyers' Fees

Under the Israeli regime, high remuneration for class action lawyers is considered
necessary in order to cover a lawyer's expenses and to motivate other lawyers to

initiate class actions for good causes.

In the Knesset (Israel's legislature) debate it was even argued that judges are not
generous enough in respect of lawyers' fees, thereby preventing lawyers from
fulfilling their entrepreneurial role in leading class actions.”®® The chairman of the
Knesset Commission on the CAL, Knesset Member Chen, suggested introducing a
system of fixed percentages for the lawyer to be divided between the class members
and the defendants. The percentage was 30% up to NIS 1,000,000 (about GBP
160,000) and 15% for amounts above this sum. The chairman also recommended that
in compromise agreements, the fees should be 80% of the suggested fees.?®
Unfortunately this proposal was later changed and the Israeli legislative committee
decided to draw up broad criteria which would enable the court to decide how to
structure lawyer fees on a case by case basis.?*® This system lacks certainty and often

results in inconsistencies between different judges.

The criteria set out in the CAL relate to the benefit that the class action brings to the

291

class members,”" the complexity of the procedure, the time and effort that the lawyer

88 protocol No. 12 of the Class Action Legislative Committee dated 12 December 2005 (Ms .Tami
Sela, Speaker, representing the State) at
<http://www.gorodeisky.co.il/_Uploads/dbsAttachedFiles/d.rtf> accessed 24 September 2011.

8 protocol No. 12 of the Class action Legislative Committee dated 12.12.2005. (The Chairman,
Reshef Chen, Speaker).

20 The cutback in the initial proposal was made gradually. On 26 December 2005, the committee
decided to reduce its initial proposal and suggested that the fees would be 20% for the first NIS
1,000,000, and 15% for amounts above this sum. The sums should be paid by the defendants
unless the court decides to order that part of the lawyer fees should be paid by the class members
<http://www.gorodeisky.co.il/_Uploads/dbsAttachedFiles/h.rtf > accessed 24 September 2011.
(See Yacov Enoch, Speaker, and the Chairman Reshef Chen). However, in a meeting which took
place on 26 January 2005, the State's decision to draw broad criteria was accepted. See Protocol
no. 16 of the Legislative Committee dated 26 January 2006 available at
<http://www.gorodeisky.co.il/_Uploads/dbsAttachedFiles/p.rtf> accessed 24 September 2011
(Speaker Tami Sela and Chairman Reshef Chen).

#1 Class Action Law 5766-2006, s 23 (B) (1) (Israel).
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has invested and the risks that the lawyer assumed in dealing with the case.”®* The
court should also consider the way in which the lawyer has managed the case,?*® the
difference between the remedies which were claimed and the result that was
achieved® and the importance of the action to the general public.?®®

Professor Klement divides these criteria into three main categories:**®

e The Lawyer's Investment in the Case: This category examines the expenses
incurred by the lawyer and the time invested in the case instead of investing in
other cases. In addition, Professor Klement argues that the risk which the
lawyer assumes should be a very important factor in deciding the lawyer’s fees
under this category. In fact, Professor Klement argues that the chances of
success should be multiplied by the risk factor and the lawyer’s expenses in
order to reach a suitable lawyer's fee. The risk multiplier is equal to one
divided by the chances that the lawyer will recover fees from a judgment or
from a successful settlement. Thus if the chances of success are 0.4 and the
lawyer's expenses are 100, then the risk multiplier is 1/0.4 = 2.5. The fee
should be set, according to this example based on the risk multiplier theory, at
a minimum of 250.2°" The idea of this system of fee structuring is to
compensate the lawyer for the investment and expenses incurred in case
management. Normally the expenses should be examined by the court
registrar at the end of the case, and by the winning party for coverage of
expenses. The problem with this system is that in Israel, the general rule is that
the lawyer is not allowed to pay expenses instead of his clients, and thus this
system of fee structuring may lead to unethical conduct. The other problem
with this system of fee structuring is that since the representative plaintiff has

no risks and no financial involvement in the case, and the case management

292 Class Action Law 57662006, s 23 (B) (2) (Israel).

293 Class Action Law 57662006, s (B) (4) (Israel).

2% Class Action Law 57662006, s (B) (5) (Israel).

2% Class Action Law 57662006, s 23 (B) (3) (Israel).

2% prof. Alon Klement, 'Guidelines for Interpreting the Class action Act 2006° 49 Hapraklit 131, page
159 (Hebrew) at
<www.hapraklit.co.il/_Uploads/dbsAttachedFiles/memtetl 6.pdf> accessed 24 September 2011.

27 prof, Alon Klement, ’Guidelines for Interpreting the Class action Act 2006° (n 296) 160. See
footnote 107 therein referring to Peter H Huang, ‘A New Options Theory for Risk Multipliers of
Attorneys’ Fees in Federal Civil Rights Litigation’ [1998] 73 N.Y.U.L Rev. 1943.
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falls solely in the hands of the lawyer without any client control, then it may
lead to over expenditure by the class lawyer in order to obtain higher fees at
the end of the day.

e The Output to the Class Members: According to this mechanism, lawyers'
fees are structured according to the expected gain for the class members. The
reasoning here is that the class members should pay for the services which the
lawyer provides, especially where the action succeeds in creating a fund to
compensate the class members.”®® The lawyer should get incentives to use his
best endeavours for the success of the action. On the other hand, there is a
conflict of interest if lawyers' fees are paid from the fund designated for the
class members, since high lawyers' fees will be awarded at the class members'
expense. This system of fee structuring is more accepted in Israel despite the
fear of conflicts of interest as stated above. There is also a common interest
between the lawyer and the class members to use best endeavours in order to
create as large a fund as possible for the class of which the lawyer will be

granted a portion.

e The Benefit to the General Public: It is very important to look at the
advantages of the class action for the general public, because the aim of
collective redress is to assist in promoting legal obedience and to deter
potential defendants from acting illegally. Professor Klement argues that this
category should be used only in cases where lawyers' fees based on a
percentage of the income would provide a small income for the lawyer, even if
the action brings great benefit to the general public. This is to say that others
who are neither class members nor the lawyer's clients in the case have
benefitted from the action. However, Professor Klement argues that if the
action benefits class members but not the general public, the lawyer's fees
should not be lowered simply because others have not benefitted from the

action.?®®

2% Alan Hirsch and Diane Sheehey, Awarding Attorneys Fees and Managing Fee Litigation (2nd edn,
Federal Justice Center, 2005).
29 prof. Alon Klement, ‘Guidelines for Interpreting the Class action Act 2006° (n 296) at page 162.
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In Israel, the criteria for lawyer's fees have been inconsistently applied by the courts.
However, it is possible to say with certainty that the sums that the courts in Israel
have awarded have been much lower than in the U.S. For example, if awards in the
U.S. are generally on average equal to one third of the damages paid to the class
members in the action,*® in Israel they are normally between eight and ten percent of
a successful action (mainly in compromise cases). However, fee structuring not only
concerns how much the lawyer should be paid, it also aims to ensure that the lawyer
uses his best efforts to achieve a successful outcome for the class and receives
reasonable fees. In order to ensure that the lawyer will do the best for the success of

the action, the lawyer's actions must be supervised.

Professor Klement suggests adopting a private monitoring system that will ensure that
lawyers perform their role for the benefit of the class they represent.’* The idea is
that the monitor will perform the role that a client would have in a “normal” case.
This means that the monitor will choose the class lawyer, negotiate his fee, examine
the performance of the lawyer and have the power to object to settlement offers. The
monitor may even petition the court to replace the lawyer. The monitor would be
appointed on an auction basis. The problem with such a monitoring system is that it
would raise the costs of managing the class action. Thus one should ask whether
employing a private monitor paid from the proceeds of the action will cost more with
no real benefit to the class, since the monitor and the class lawyer have the same

interest in increasing their share at the expense of the class members.

C. Contingency Fees in European Member States

Positive incentives which may drive lawyers and representative claimants to get
involved in the action are based on contingency fees arrangements. However, in most

European jurisdictions, conditional fee agreements which are necessary to motivate

%0 Thomas E. Willging et al., 'Empirical Study of Class Actions in Four Federal District Courts: Final
Report to the Advisory Committee on Civil Rules 69' (Federal Judicial Center, 1996); see also In re
Auction Houses Antitrust Litig., 197 F.R.D. 71, 77 (S.D.N.Y. 2000) (stating fee awards generally
range from 20% to 30% of the total fund).

%01 Alon Klement, ‘Who Should Guard the Guardians? A New Approach for Monitoring Class Action
Lawyers’ (n 278).

See also Alon Klement, 'Private Monitoring in Common Fund Class Actions' (Harvard
John M. Olin Center For Law, Economics, and Business Discussion Paper No. 310 2/2001) available
at <papers.ssrn.com/sol3/papers.cfm?abstract_id=262336> accessed 24 September 2011.
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lawyers to get involved in collective actions are not currently permitted. Contingency
fees operate as a positive incentive to persuade lawyers to manage a class action.
Since class actions primarily involve claims for high overall losses with low
individual damages, it is difficult to motivate each member of the group to bear part
of the financial risk or to contribute an advance payment towards costs.*%?
Consequently, someone else may need to assume this financial burden, but rewards

need to be forthcoming for a lawyer or other third party to take on the action.

The problem with contingency fees is that it is foreign to the litigation culture of some
states in central European jurisdictions. The objection to contingency fees may
prevent the lawyer from engaging in the entrepreneurial job of managing the legal

proceedings.

In some jurisdictions which object to contingency fees, alternative solutions have
been found. In the Netherlands, lawyers who are members of the bar are not permitted
to charge contingency fees, so entrepreneurs fill the gap in financing the expenses of
managing the action.®®® The fact that ‘no win no fee’ agreements are not allowed may
deter lawyers from becoming involved in collective proceedings in those member
states, although they can agree with their clients that they will be paid a reasonable
higher hourly rate if the action is successful. In Sweden, ‘no win no fee’ arrangements
with lawyers are not allowed but the law permits risk management agreements. These
agreements are based on an uplift of the hourly fee paid for the lawyer in the case of
success, but they are not based on paying a share of the action proceeds to the lawyer
or the representative plaintiff. The defendant is only bound to pay the customary fee
and is not bound by the risk agreement. Group members are bound by risk agreements

only if the agreement is approved by the court.**

Certain developments were introduced in other member states, such as Italy. In Italy,
a prohibition on lawyers' contingency fee arrangements existed until quite recently.
However, the statutory provision prohibiting contingency fees in Italy was abrogated

%02 Hans-Bernd Schaefer, (n 39) 183.
%% Janika Tzankova, ‘Class Actions, Group Litigation and Other Forms of Collective Litigation - Dutch
Report’
< http://0-www.law.stanford.edu.lawlib.nyls.edu/calendar/details/1066/ accessed 27 November 2011.
%4 per Henrik Lindblom, (n 84).
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by Law Decree no. 223 of 4 July 2006. The law was amended to allow lawyers a
certain latitude in taking on cases on a conditional fee basis.**> However, the Italian
Lawyer’s Code of Conduct contains the principle that ‘fees have to be proportionate
to the activity carried out.” In Spain, the civil division of the Supreme Court has
acknowledged®® the validity of contingency fee agreements (pactum de quota litis)
between lawyers and clients, although the scope of permissible agreements needs
clarification. The view of the Consejo General de la Abogacia Espafiola, the Spanish
bar, is that contingency fees may be used but an engagement on a ‘no win no fee’
basis is forbidden.®*” The result is that contingency fees may be used only as long as a

minimum fee to cover the costs of the legal advice is agreed.*®

In Portugal, there are no provisions allowing payment of a share of the damages in the
action to the lawyers or to the plaintiffs. Contingency fees are forbidden. Lawyers'
fees are usually based on an hourly rate as per Article 65 of the Code of Conduct.
According to Article 66 of the Code of Conduct, lawyers may not claim as their fees a
percentage of the amount obtained as a result of a legal suit (quota litis).>*® Lawyers
are also forbidden from making their fees dependent on the success of the action

(palmarium). However, lawyers may receive a fee bonus subject to success.**

In England ‘no win no fee’ arrangements are currently subject to a review as part
of a wider review of civil litigation costs carried out by Lord Justice Jackson®"*
and a suggested reform of fee arrangements.®? The OFT has already

recommended the introduction of a contingency fee scheme in the U.K. in

%% professor Elisabetta Silvestri, ‘The Globalisation of Class Actions - Italian report’
<http://www.law.stanford.edu/library/globalclassaction/PDF/Italian_National _Report.pdf>
accessed 23 September 2011.

%% judgment of the Supreme Court No 5837/2005 of 4 November 2008.

%7 Rule 16 of the Professional Rules of Conduct, 2000.

%08 Freshfields Brackhaus Deringer, ‘Class Actions and Third Party Funding Litigation: An Analysis
Across Europe’ [2007] at <http://www.freshfields.com/publications/pdfs/2007/jun18/18825.pdf>
accessed 27 October 2011.

%9 Article 101 of Law No. 15/2005.

319 “International Comparative Legal Guide to Competition Litigation 2011 — Portugal’ (ICLG, 2011)

<http://www.iclg.co.uk/index.php?area=4&country_results=1&kh_publications_id=162&chapters_i
d=3928> accessed 25 September 2011.
1 The BBC, 'No-win, no-fee' changes announced by Ken Clarke' BBC News (London, 29 March
3122011) available at <http://www.bbc.co.uk/news/uk-12890256> accessed 25 September 2011.
Ibid.
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competition cases®*®

and the CJC has suggested a contingency fee system in
collective redress cases.®** However, these recommendations have yet to be

enacted.

Under French law, contingency fees are illegal.®®® There are also some related
prohibitions, for example, a lawyer cannot engage in professional work solely on a
‘no win no fee’ basis. Moreover, French lawyers are allowed to receive payment
only from their clients.>*® Lawyers' fees are either a fixed sum or (more often) a
percentage of an hourly rate. In limited circumstances, complementary fees

317 \whereby fees are conditional on liability, are accepted.

(‘success fees’),
However, the complementary salary can only represent a small proportion of the

total fees.

The current opposition to contingency fees by the majority of member states is an
obstacle to the introduction of an effective collective redress mechanism in Europe. It
is difficult to see why member states are so opposed to contingency fees. Indeed,
scholars who have investigated the effect of contingency fees have found that
contingency fees give rise to significantly more frivolous or fraudulent claims.®*® On
the other hand, the CJC's research on this issue concluded that contingency fees

improve the quality of claims brought to justice.>®

%13 The Office of Fair Trading, (n 239).

814 Civil Justice Council recommendations to the Lord Chancellor available at
<http://www.civiljusticecouncil.gov.uk/files/Improving_Access_to_Justice_through_Collective_Acti
ons.pdf> accessed 25 September 2011.

15 | 0i n°71-1130 du 31 décembre 1971 portant réforme de certaines professions judiciaires et
juridiques, Article 10 (Act n°71-1130 of December 31, 1971 on the reform of certain legal
professions).

%18 Regiment Interior National, Article 11.3 (The French Bar rules).

317 y/. Magnier, ‘The French Civil Litigation System, the Increasing Role of Judges, and Influences
from Europe’ in Hensler, Hodges & Tulibacka (eds.), The Annals of the American Academy of
Political and Social Science. The Globalization of Class Actions, Volume 622, (Sage Publications
(CA), 2009), pp 114-124, p 122, note 20.

%18 Helland and Tabarrok cited in note 12; Kevin M. Clermont and John D. Currivan ‘Improving on the
Contingency Fee’ [1978] 63 Cornell Law Review 529J; Dana & K. Spier, ‘Expertise and Contingent
Fees: The Role of Asymmetric Information in Attorney Compensation’ [1993] 9 J Law Econ Org
349; H. M. Kritzer Risks, Reputations and Rewards: Contingency Fee Legal Practice in the United
States (Stanford: Stanford University Press, 2004).

319 Moorhead, Richard Lewis, 'Improving Access to Justice' Contingency Fees: A Study of Their
Operation in the United States (November 17, 2008) available at:
<http://www.judiciary.gov.uk/about-the-judiciary/advisory-bodies/cjc/costs-and-funding.htm>
accessed 6 October 2011.
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There is no doubt that without contingency fees, there is no incentive for lawyers to
perform their entrepreneurial role. Contingency fees are particularly appropriate for
collective redress cases because the individual representative cannot pay the legal fees
and other expenses necessary to fight a case against large companies, normally the
defendants in class actions. Moreover, it is reasonable that lawyers should be
compensated for the risk that they may not be paid at all if the action fails and that

lawyers who had to finance the action remain with no coverage of their expenses.

Consequently, any future E.U. framework for collective redress will have to include a
binding measure that compels member states to allow contingency fees in collective
actions in order to enable lawyers to participate actively in conducting collective
redress cases for damages. Contingency fees will enable lawyers to perform their

entrepreneurial role.

D. Lodestar v. Percentage Fees

Lawyers' fees should be high enough to encourage lawyers to act as entrepreneurs.
The question to be asked is how fee structure could assist in getting lawyers to
perform their important role as the driving force in class actions. There are two
common types of fee structure in operation. The first one, known as the percentage
system, is based on awarding the lawyer a share of the profit. The other system,

known as the lodestar system, is based on an uplift in the lawyer's hourly rate.

Critics of the lodestar system argue that it may encourage lawyers to exaggerate the
number of hours that they have worked on a case, while making it difficult for a judge
to determine whether the time spent by the lawyer is reasonable.*?® It is also argued
that the lodestar mechanism may induce lead counsel to prolong the litigation beyond
the optimal point from the plaintiff's perspective simply in order to accrue more
hours, or to engage in unnecessary work, such as submitting motions that have little

chance of success.®* In addition, the risk multiplier used in the lodestar mechanism is

%20 jonathan R Macey and Geoffrey P Miller, (n 148) 105.
%21 See In re Auction Houses Antitrust Litig., 197 F.R.D. 71, 77 (S.D.N.Y. 2000).
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calculated at the end of the trial when the risk inherent in the case appears very

different to the perceived risk of representing counsel at the early stages of the action.

The advantage of the percentage system is that it is simple and does not require
complicated calculations and a monitoring system. On the other hand, critics of the
percentage approach say the method might lead the plaintiff's attorney to settle the
case prematurely as soon as counsel’s opportunity costs begin to mount. Early
settlement allows counsel to collect a large fee after investing relatively little time in
the case, rather than continuing the litigation in order to maximise plaintiff’s recovery
but receiving a lower marginal rate of return on his work.*?? Furthermore, it is argued
that the percentage system overlooks the lawyer's investment in the case. For
example, in cases involving large sums, the lawyer will be better remunerated on the
percentage system than in low sum cases, even though the time invested in both cases
may be equal. This is because the share in the outcome of a case relating to high sums
is higher than a calculation based on hourly fee in such a case. Since collective redress
actions reach high amounts due to the accumulation of personal claims, contingency
fees on percentage will normally lead to a higher result than the normal calculation of
hourly fees. Research conducted in the U.S. which compared the two fee systems in
different cases found that court cases where the fees were based on the percentage
system did not lead to dramatically different results than other cases which used the
lodestar mechanism.®?® This means that the results will be similar, regardless of which

fee structure is chosen.

On the whole, commentators prefer the percentage system over the lodestar system
because it reduces uncertainty and establishes reasonable expectations on the part of
the plaintiff's lawyers regarding their expected recovery. The reduction in the risk of

litigation might induce additional private enforcement.3**

Others prefer the percentage
system because it induces the lawyer to fight for the best result for the class, though it

is argued that in settlements the percentage should be lower than in cases where the

%22 Laural L. Hooper and Marie Leary, ‘Auctioning the Role of Class Counsel in Class Action Cases: A
Descriptive Study’ (29 August 2001) reprinted in 209 F.R.D. 519 (2002).

%3 William Lynk, ‘The Courts and the Plaintiff's bar: Awarding Attorney Fees in Class Action
Litigation® [1994] 19 J. Legal Stud. 247.

%24 Jonathan R Macey and Geoffrey P Miller, (n 148) 105.
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case proceeds to judgment, in order to reduce the temptation to settle cases

prematurely.3®

Under the Israeli law, the court may also award the class lawyer interim payments on
account of his fees. These payments are intended to assist the lawyer with expenses
that are necessary in order to manage the case properly.®?*® However, another way of
assisting the lawyer to calculate his actions is to make preliminary decisions regarding
fees at the certification procedure. In this way, the lawyer may calculate the expected
income and weigh it against the predicted expenses and make better decisions with
regard to compromise. At the preliminary stage, the court should also decide on the
question of the fee structure, whether percentage or lodestar, in order to allow the case
to continue in a normal way where the client makes a fee agreement with his lawyer.

E. Other Possible Models of Financing the Action

Collective redress funding may also be secured in ways*?’

other than by contingency
fees. For example, in Israel, a special fund ('The Fund for the Financing of Class
Actions') was established under the CAL to finance class actions with public and
social importance.®”® The fund was only recently formed and, consequently, statistics
on the fund’s performance have not yet been published. The fund receives some
governmental support, but is also funded by the diversion of money from other
successful class actions or from uncollected funds in successful class actions. Yet
such a fund cannot replace conditional fees, which act as an incentive for private
individuals to bring class actions. However, such funds may still assist in covering the
costs of the action. The fund was set up for an initial period of seven years after which
time the Minister of Justice may extend the fund’s period of operation. The idea was

to open a new source of class actions which will finance itself in future by the

allocation of funds.

%25 Alon Klement, 'Guidelines for Interpreting the Class action Act 2006” (n 296).

%26 Class Action Law 5766-2006, s 23 (C) (Israel).

%27 The Civil Justice Council, ‘Improved Access to Justice — Funding Options & Proportionate Costs.
The Future Funding of Litigation - Alternative Funding’(June 2007)
<http://www.costsdebate.civiljusticecouncil.gov.uk/updocs/client12/Improved%20Access%20t0%20
Justice%20pdf.pdf> accessed 4 December 2011.

%28 Class Action Law 5766-2006, s 27 (lsrael).
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The Fund accepts applications for class action finance from the outset of the case and
as the case progresses. The fund receives applications from organisations which have
been operating for at least twelve months prior to the application and that operate
legally. Individuals may also receive finance from the fund, provided that their
personal financial situation demonstrates a need. The applicant should not act for

political causes and should not be bankrupt or have any criminal convictions.

The finance usually covers up to 50% of the expenses which are needed for managing
the case, but in special circumstances the finance may reach even 90% of the
expenses. However, there is no finance to cover lawyer's fees. The finance is limited
to NIS 80,000 (approximately EUR 15,000) or 80% of the actual costs, whichever is
the lower. In the event of any of the following, the applicant must reimburse the fund:

1. The claim was successful and the applicant received his expenses.

2. The applicant used the finance which was received from the fund for other causes
or in contravention of the conditions subject to which the finance was granted.

3. If the applicant or his lawyer were replaced, the fund may require information
concerning the reason for the replacement. If the replacement involves any
wrongdoing, the fund may require the applicant to return the sum which he
received.

4. The applicant decided to voluntarily abandon the action.

5. The applicant provided the fund with misleading information.

The Israeli solution of a designated fund is more appropriate than a general legal aid
fund for collective redress cases. The reason for this, is that the former takes into
account the interests of the general public or the interests of the larger group in
bringing the action, whereas general legal aid schemes consider the merits of the
specific action in question and the financial means of the applicant which are less
important issues in collective redress cases where the applicant is merely an agent for

a wide class of injured members.
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Calls for the establishment of such a fund have been raised in the U.K**° In the U.K.,
finance can be raised by insurers, another form of third party finance, where the
insurer agrees to cover the legal expenses in return for a share of the profits generated
by the action.**® Such insurance can be secured by way of an insurance policy before
the event or an agreement with the insurers after the event. The only relevant way of
securing insurance in collective redress cases is after the event, where the insurer feels
that the collective case is profound on its merits. The CJC has taken the view that
where ‘after the event’ insurance is unavailable, the Legal Services Commission
should give further consideration to a Conditional Legal Aid Scheme (CLAS). Such a
fund would operate without additional costs to government and would provide
financial support to claimants in return for a share of any award or the income
following a settlement, thereby providing a solution for both claimants who are
ineligible for legal aid and those who can afford to pay but who wish to access private

funding rather than legal aid.

In addition, the provision of finance would also promote organisational actions in
preference to individual private actions.*** In Portugal, for example, finance for
collective redress proceedings is available only to consumer organisations from the
State, via the central, regional or local administration.*** The result of such special

333 all six

funding in Portugal is very impressive. According to an evaluation study,
collective actions in Portugal were brought by consumer associations (five claims by
Deco and one action by Acop). The Portuguese system demonstrates that legislators
may achieve policy goals providing collective redress funding to preferred agents,
which in Portugal are consumer associations.*** The only difficulty with this idea is
that consumer organisations in all jurisdictions have not pursued many collective
redress actions. Even such funding for organisations is probably not enough to offer a

real incentive to bring many class actions.

%29 The Civil Justice Council, (n 327).

%0 This is also known as legal expenses insurance (LEI) which originated in Germany. See Civil
Justice Council, (n 327).

331 Article 18 of Law 24/96, Rights of consumers’ associations (Portugal).

%2 Henrique Sousa Antunes, (n 92).

%3 Dr. Lisa Tortell, ‘Evaluation of the effectiveness and efficiency of collective redress

mechanisms in the European Union: Country report Portugal’ (Civic Consulting, 2008) at

<http://ec.europa.eu/consumers/redress_cons/pt-country-report-final.pdf> accessed 27 October 2011.

%% The Portuguese Act also provides the right to exemption from the payment of costs, prepayments
and stamp duty, under the terms of Law 83/95.
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Legal aid is also available in Spain.*** Such legal aid covers lawyers' fees, publication
of announcements or edicts, copies, certificates and notaries’ fees. The Spanish

336 and to

scheme provides assistance both to consumers who have insufficient funds
organisations.*®” A comparison between the Spanish collective actions and the
Portuguese collective actions show that the agents who brought actions in Spain are
more diverse, as representation was by both organisations and consumers.*®® This is

the result of the wider variety of funding in Spain.

Legal aid may cover only expenses or it can also cover lawyers' fees. Funds which
only cover expenses do not create real incentives to fight the case and win it. Such
funding requires an additional supplement by way of contingency fees to create an
incentive for the lawyer to fight the case for the class members in order to obtain the
highest possible remuneration. The Spanish and Portuguese experiences show that

consumer organisations are more active when their expenses are covered.

Another form of expense coverage is provided by third party funding. Third party
funding should be recognised as an acceptable supplement to legal aid and to
contingency fees which should be permitted in Europe as a general principle. Third
party funding is similar to after the event insurance. In third party funding, the funder
assesses the case and finances the action against payment of a share of the successful
action. The problem with third party funding is that it may interfere in the
management of the case as the funder's interests may be different from those of the
plaintiff who may prefer to proceed until the end of the case.

%3 European Parliament, Directorate-General for Internal Policies 'Policy Department A: Economic and
Scientific Policy: Overview of existing collective redress schemes in EU Member States’ (July 2011)
<www.europarl.europa.eu> accessed 6 October 2011.

%36 | ey 1/1996, de 10 de enero, de Asistencia Juridica Gratuita (Law 1/1996, of 10 January 1996, on
Legal Aid) (Spain).

%7 According to Section 2.2 of Ley General 26/1984, de 19 de julio, para la Defensa de los
Consumidores y Usuarios (General Law No 26/1984 of 19 July 1984 for the Protection of
Consumers and Users, Boletin Oficial del Estado No 176, of 24 July 1984, Law No 26/1984)
(Spain).

%8 prof. Fernando Gomez and Marian Gili, ‘Evaluation of the effectiveness and efficiency of collective
redress mechanisms in the European Union: Country report Spain’ (Civic Consulting, 2008)

e<c.europa.eu/consumers/redress_cons/sp-country-report-final.pdf> accessed 1 August 2011.
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As suggested in the English CJC report,3*

third party funding should be subject to
regulation. Scholars who favour this option agree.**® The first draft code of conduct
on the issue was published on 23 November 2011.3** The code provides that litigation
funding agreements should contain restrictions on the termination of funding without
reasonable cause and the independence of legal advice. The code lacks regulations on
funds of third party funders and on minimal capital for third party fund providers in
order to ensure that such funders do not abandon consumers in the middle of a case,
leaving them to pay high legal expenses without the financial resources to do so. The
code should be amended in order to prevent financing where it is being sought by a

party due to an ulterior motive, such as to bypass the course of justice.

Third party funding is currently developing in Europe and serious fund providers are
now operating in the market. According to a recent report by a private law firm, the
list of funders in the U.K. includes insurance companies.®*? The availability of such
funding may push the use of collective redress forward, especially in those member

states which have not yet introduced a system of contingency fees.

In Israel, funding is available mainly through the introduction of contingency fees,

though partial expenses may also be recovered from a special designated fund.

On the other hand, the traditional view in Europe is against contingency fees as they
may create abuses and lead to conflicts between the lawyer and the class members.
Despite the above-mentioned disadvantages, contingency fees have many advantages
such as filling the gap where public funds for legal aid are lacking, and creating
incentives for lawyers to act as a driving force in bringing the action. This would be
of particular importance in collective actions where claimants do not have the

expertise and experience required to act as group representatives. Contingency fees

%9 The Civil Justice Council, (n 327).

¥9 Maya Steinitz, 'Whose Claim Is This Anyway? Third Party Litigation Funding' (2011) 95(4)
Minnesota Law Review at <minlr.stereointeractive.com/files/2011/04/Steinitz_PDF.pdf> accessed
27 October 2011.

#! The Association of Litigation Funders of England and Wales, Code of Conduct for Litigation
Funders (November 2011), <http://www.judiciary.gov.uk/about-the-judiciary/advisory-
bodies/cjc/third-party-funding#headingAnchor1>.

¥2 Freshfields Bruckhaus Deringer, Developments in Class Actions and Third Party Funding of

Litigation (2009).
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would also give an incentive to lawyers to achieve the best possible recovery for their

clients since their own recovery would depend on that of their clients.3*:

In Europe, funding otherthan contingency fees is available from legal aid or from

private insurers. However, such funding is normally very limited.

The lack of funding in Europe is very unfortunate because in normal cases, consumer
actions concern very small amounts and the defendant is a trader with the financial
resources to fight a case. In those cases, it is little wonder that consumers will be
apathetic as to their rights. Therefore, if funding is not available, there will be no

incentives for class members and lawyers to deal with a collective action.

Thus a designated legal aid fund should be available in the new European framework,

similar to the Israeli collective action fund®*

to cover the costs of litigation. In
addition, third party funding may assist in financing class actions, especially where
there is no legal aid available for private actions based on a lawyer's initiative.
However, these methods of funding should be companied by a system of contingency

fees which is a very cheap way to raise funding through lawyers’ work.

Part D.  The Scope of the Action

In Israel, prior to the in introduction of the CAL, consumers could have brought class
actions under the specific provisions of the Consumer Protection Law 5741-1981,
which covers misrepresentations, extortion, various duties of disclosure, misleading
advertisements, consumer credit transactions, door-to-door sales, labeling of goods,
standard contracts and good’s return policies. Until the introduction of the CAL, class
actions in Israel were limited to specific laws, for example, Section 35 of the

Consumer Protection Law**® which allowed Israeli consumers to bring class actions

%3 Charlotte Leskinen, 'Collective Actions: Rethinking Funding and National Cost Rules' (December
2011) 8(1) The Competition Law Review 87-121 (ISSN 1745-638X).

%4 Council Directive (EC) 2002/8 to improve access to justice in cross-border disputes by establishing
minimum common rules relating to legal aid for such disputes [2002] OJ L 26/41 which lays down
an obligation for Member States to achieve effective access to justice and representation mainly
through legal aid.

% Consumer Protection Law 5741-1981 (Israel) at
<http://www.wipo.int/wipolex/en/details.jsp?id=2389> accessed 29 November 2011.
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only for causes included in the Act. However, cases were often dismissed because the
causes of action were connected to other causes that were not covered by the

Consumer Protection Law.>*®

In order to remedy this problem, the Israeli legislator could have adopted the U.S.
system which does not restrict class actions to specific enactments. In the U.S., there
IS no limitation on the scope of the action. Instead, the types of possible action are
divided into three categories and there are prerequisites which operate as safeguards
and are examined in the certification process. The first category is known as the ‘anti-
prejudice’ class action because the court examines the prejudicial effect of running
multiple individual claims.**’ For example, multiple individual claims might cause
inconsistent judgments harmful to class members or if portions of the fund are
distributed in individual suits on a first come first served basis, thereby exhausting the
fund®*®. The second category of class action is used most often for civil rights suits
and in other constitutional litigation.**® For example, where the plaintiff alleged that
the University of Michigan Law School used race as a ‘predominant’ factor in its
admission process, giving minority applicants a ‘significantly greater chance of
admission than students with similar credentials from disfavored racial glroups’.350
The third type of class action®* is ‘the common question’ or ‘damage’ class action,
which provides that two elements are necessary in order to permit a class action.
Firstly, the court must find that questions of law or fact common to the members of
the class predominate over any questions affecting only individual members and,
secondly, that a class action is superior to other available methods. This is in fact the

most common and most criticised class action for damages.

% Sinai Deutch, 'Consumer Class Actions: Are They a Solution for Enforcing Consumer Rights? The
Israeli Model' [2004] 27(2) Journal of Consumer Policy 179.

7 Federal Rule of Civil Procedure 23 (b) 1.

8 Nicholas M. Pace, ‘Class Actions in the United States of America: An Overview of the Process and
the Empirical Literature’ at
<http://www.law.stanford.edu/library/globalclassaction/PDF/USA__National_Report.pdf>.

9 Federal Rule of Civil Procedure 23 (b) 2.

%0 Grutter v. Bollinger, C.A. No. 97-CV-75928-DT, U.S.D.C. Eastern District Mich., Southern
Division at <http://www.vpcomm.umich.edu/admissions/legal/grutter/grcborop.html> accessed 8
October 2011.

%! Federal Rule of Civil Procedure 23 (b) 3.
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All categories are subject to the prerequisites listed in Rule 23(A) of the Federal Rules
of Civil Procedure, which provides that one or more members of a class may sue or be

sued as representative parties on behalf of all if:
(1) The class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;

(3) The claims or defenses of the representative parties are typical of the claims or

defenses of the class; and

(4) The representative parties will fairly and adequately protect the interests of the

class.

When the Israeli legislator examined the practical consequences of the U.S. model, it
decided to take a different approach on the scope issue, due to fears of uncontrolled
actions, collusive settlements, and frivolous actions. Instead, the Israeli legislator
decided to allow class actions in specific and targeted areas, which were drafted very

widely to include various kinds of possible actions.

The CAL sets out a list of rules and causes of action which facilitate class actions with
the permission of the court.*** Professor Klement divides the list of causes that may

lead to class actions under the CAL into three categories.*

The first category is new causes of action relating to labour law.

The second category is the list of laws that were not changed and permitted class
proceedings before implementation of the CAL, such as competition law and

company law.***

The third category includes a list of laws that were enlarged in the new Act, such as
consumer law (class actions are now allowed under the Israeli CAL even where the

consumer did not make the transaction), banking, insurance and environmental law

%2 Class Action Law 57662006, Annex B (lsrael).
%3 professor Alon Klement, 'Guidelines for Interpreting the Class action Act 2006’ (n 296).
%% The full list of specific laws was mentioned in Chapter Two, part B (3) of this work.
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(where in the past class actions were only allowed on an opt-in basis and for remedies

other than damages).

The rules and causes of actions are listed in the second schedule to the CAL and are

defined in broad terms:

1. An action of a customer against a dealer having contractual relations or even
where no contract exists between them.

2. An action against an insurance company or agent in relation to a contract of
insurance or benefits from contractual relations or even where no contract exists
between them.

3. An action against a bank in relation to matters between banks and customers
whether business has been transacted between them or not.

4.  Anaction relating to restrictive practices and fair trading.
5. Actions relating to securities.
6.  Actions relating to protection of the environment.

7. An action relating to discrimination in goods, services and entering to public
places.

8.  Actions in relation to sex discrimination at work.
9.  Actions in relation to fair access for disabled persons.
10. Actions in relation to the TV Broadcasting Act (signs and written notices).

11. Actions in the jurisdiction of the Employment Appeal Tribunal, except in
relation to increased damages for late payment of salary or compensation.

12. Actions in relation to minimum pay.

13. Actions against state bodies for recovery of payments, such as taxation duties.

In so far as consumer actions are concerned, it should be noted that the ambit of the
possible claims are substantially enlarged by the CAL and include claims against a
wide range of possible defendants who normally engage in small scale value
transactions with many clients. These include banks, insurance companies, provident

funds and any ‘dealer’, which, under the Consumer Protection Law's wide definition ,
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includes every person who sells property or a service through his or her practice,

including manufacturers.

The former Section 35 of the Israeli Consumer Protection Law provided that only
causes of action which arose before the agreement between the consumer and the

dealer could be a cause for a class action.>*®

Commentators criticised the narrow view of the old law prior to CAL.*®
Consequently, when the CAL was introduced in 2006, the causes of action included
relations of the parties prior to contractual relations, for example misrepresentations,
and not only contracting parties. The enlargement of the scope of consumer class
actions was the result of the new approach taken by the legislator in looking at the
transaction rather than at the specific enactment. Under the new Act any customer
transaction with a dealer could give rise to class action even if the transaction was not

carried out and a contract of sale was not created.

The consumer to dealer transaction test which operates now in Israel may lead to

357 the district court in

some strange results. For example, in Taib v. Camel Restaurant,
Haifa was ready to certify a class action against a pub-restaurant because customers
complained that the non-smoking laws were not observed by the restaurant owners.
The action was certified under the provision that allows any customer to bring a class
action against a dealer even though it does not concern any breach of the Consumer
Protection Law, but merely because it is an alleged infringement of other legislation
(in this case, smoking protection legislation) which was breached during a transaction

between a customer and a dealer.

%5 See Civil Appeal no. 3613/97 (Supreme Court) Ezov v. The Jerusalem City Council P*D Nun Vav
(2)b 787.

%% Moshe Bar Niv (Bronovsky), 'The Ambits of the Consumer Class Action’ [1994] 19 Eyuney
Mishpat 251; Sinai Deutch, The Law of Consumer Protection, Vol. 1, Foundations and Principles,
(The Israel Bar Publishing House, 2001) (Hebrew) 403;

Hillel Sommer, ‘A Hand Grenade With its Pin Removed? The First Decade of the Consumer Class
Action’, (2004) 1 Haifa Law Review 347, 353 (2004).

%7 Case no. 53364-11-10 (Haifa District Court) Taib v. Camel Restaurant (2011), decision dated 30

August 2011.
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1. The European Implications on the Scope of Areas of Collective

Redress

The debate about whether class actions should be restricted to specific enactments or
should be part of more general legislation has also taken place in several European

member states.

In Europe there is inconsistency between member states with regard to the ambit of
legislation that may give rise to collective actions. Collective redress action is allowed
in some states in relation to investments, consumer and environmental actions. In
other cases, the application is wider and may include public health or public rights
and even actions against the state. The question arises as to what the necessary scope
of areas suitable for collective actions is in order to create a workable model.

38 to introduce a

In 2009, the British government rejected the CJC’s recommendations
combined opt-in—opt-out mechanism, which would not be limited to a specific area of
law. The government took the view that rights of action should be introduced only in
specific areas of law where there is evidence of need and following an assessment of

economic and other impacts and after considering alternative approaches.*

The Swedish opt-in class action model was the first class action law in Europe.*®® The
Swedish legislator followed the U.S. model with regards to the scope of the action and
did not limit the enactment to consumer law or environmental law, but rather decided
to allow collective actions of any kind. However, the Swedish group claims brought

by non-profit organisations are limited to consumer law and environmental law

%8 In July 2008, the Civil Justice Council made a series of recommendations to the Lord Chancellor at
<http://www.civiljusticecouncil.gov.uk/files/Improving_Access_to_Justice_through_Collective_Acti

ons.pdf>.
%9 The Government’s Response to the Civil Justice Council’s Report, ‘Improving Access to Justice
through Collective Actions’ (2009) available

at.<http://www.lawcentres.org.uk/uploads/Government_Response_20th_July 2009.pdf> accessed 24
July 2012.

%0 Robert Gaudet, ‘Turning a Blind Eye: The Commission's Rejection of Opt-out Class Actions
overlooks Swedish, Norwegian, Danish and Dutch Experience’ [2009] Vol 30 Issue 3 ECLR 2009
107.
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only.**! This restriction on non-profit organisations is unnecessary. As mentioned
earlier in this chapter, organisations which are licensed are ideological claimants and
their operations should not be limited to specific causes of action. On the other hand,

the Portuguese popular actions model has a wide scope®? and includes investment,®®

%4 quality of life, consumer rights, cultural heritage®®®

public health, the environment,
and the public domain. The 1995 Act in Portugal®®® the extended ambit of popular
actions and even allows actions on the prevention and prosecution of offences and to
claims for damages.’®” Portuguese Law 24/96 empowers consumers to apply for

damages caused by defective products or services.

The French have limited collective actions to specific areas such as consumer

369 h 370

actions,**® investments®® and actions for the protection of healt

371 the law allows for class actions in the consumer sector,>’?> most of which

In Spain
are derived from EU Directives, such as the Directive on Unfair Competition and
Electronic Commerce,®”® which empowers consumer organisations to apply to the

courts for an injunction, and, in some cases, for monetary claims in defence of

%! Duncan Fairgrieve and Geraint Howells, ‘Collective Redress Procedures — European Debates’

[2009] International and Comparative Law Quarterly 379.

%2 Article 1 (2) of the Law No. 83/95 Right of Proceeding, Participation, and Popular Action
(Portugal).

%3 Decree no. 486/99 which enables investors in securities the right to bring Popular Actions in that
field (Portugal).

%4 Article 45 of Law 11/87 amended in Law 13/2002 which provides for Popular Actions in the
Environment area (Portugal).

%> | aw No 107/2001 Heritage Protection Law (Portugal).

%6 |_aw No 83/95 Right of Proceeding Participation and Popular Action (Portugal).

%7 Until then, the popular action was confined to supervision on acts of the administration.

%8 C. Cons. Articles L. 421-1 and L. 422-2 (The Consumer Code, France).

%9 Since 1994, securities investors may also act jointly through approved associations of shareholders
or investors under Article L. 452- 1 of the French Financial and Monetary Code or under Article L.
452- 2 of the French Financial and Monetary Code if several identified investors have suffered
personal prejudice having a common origin through the action of the same defendant. Any
approved association of investors may also act if it received the mandate of two or more investors
to bring an action on behalf of those investors. As in consumer cases, the organisation must have a
written power of attorney (mandat) from at least two investors. It may then seek remedies for
common losses suffered by those investors.

370 According to Article L.1114-2 of France's Code de la Santé Publique (Public Health Code) 12.

1 pablo Gutiérrez de Cabiedes Hidalgo, (n 115).

72 ey General 26/1984, de 19 de julio, para la Defensa de los Consumidores y Usuarios (General

Law No 26/1984 of 19 July 1984 for the Protection of Consumers and Users, Boletin Oficial del

Estado No 176, of 24 July 1984, Law No 26/1984) (Spain).

Council Directive (EC) 2000/31 on Certain Legal Aspects of Electronic Commerce in the Internal

Market, (2000) OJ. L 178/1.
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consumers’ rights.*”* Collective redress actions in Spain are also allowed under

different acts relating to the environment.>”

In Italy, consumers are allowed to bring actions in relation to a variety of consumer
transactions on issues such as contractual rights, unfair commercial practices and
anticompetitive conduct.*”® Italy also permits collective actions in relation to anti-
discrimination legislation based on gender, race, ethnic background, religion, personal

beliefs, disability, age, or sexual orientation®”” and also claims against the state.*”®

Under the Israeli system almost 80% of the actions are consumer-based, which leads
to the inevitable conclusion that any collective redress model should be based on
consumer class actions. Taking this conclusion a step forward, the question is whether
collective action in consumer cases should be limited to specific enactments or should

have a general application to all consumer or consumer-related cases. This question

3% Misleading advertising: Ley 34/1988, de 11 de noviembre, General de Publicidad (General
Advertising Law 34/1988, of 11th November).

Unfair commercial practices: Ley 3/1991, de 10 de enero, de Competencia Desleal (Unfair
Competition Law 3/1991, of 10th January).

Standard Terms in Contracts (with a special regulation): Ley 7/1998, de 13 de abril, sobre
condiciones generales de la contratacion (Standard Terms in Contracts Law 7/1998, of 13th April).
Ley 34/2002 de 11 Julio de servicios de sociedad de info y comercio electronico

(Law 34/2002, of 11th of July, Governing Information Society and

Electronic Commerce Services (LSSI-CE).)

Ley 39/2002, de 28 de octubre, de transposicion al ordenamiento juridico espanol de

diversas directivas comunitarias en materia de proteccion de los intereses de los consumidores

y usuarios. (Law 39/2002, of 28th of October, for the transposition into the Spanish legal system of
some community Directives on protection of the interests of consumers and users).,

Ley 23/2003, de 10 de julio, de Garantias en la Venta de Bienes de Consumo (Law on Guarantees
for Consumer Goods 23/2003, incorporating Directive 99/44, 25 May 1999, on Certain Aspects of
Sale of Consumer Goods and Associated Guarantees).

Under Ley 29/1998, de 13 de julio, reguladora de la Jurisdiccion Contencioso-Administrativa
(Law 29/1998 of July 13th on Administrative Jurisdiction), access is possible whenever there is a
breach of any specific environmental legislation. Law 27/2006 expressly recognises the right to
actio popularis whenever a public authority acts or fails to act in breach of environmental
legislation. Articles 22 and 23 lay down the scope of this actio popularis.

$7%Codice del consumo, Art. 140-his, Section 2 (Section 2 of the 140-bis Consumer Code, Italy).

31T Professor Elisabetta Silvestri, ‘ The Globalisation of Class Actions: Italian report’
<http://www.law.stanford.edu/library/globalclassaction/PDF/Italian_National_Report.pdf>
accessed 23 September 2011.

Attuazione della legge 4 marzo 2009, n. 15, in materia di ottimizzazione della produttivita del
lavoro pubblico e di efficienza e trasparenza delle pubbliche amministrazioni. (09G0164) (Law no.
15 of 4 March 2009, known as the "Brunetta law") sets out the principles and criteria for a class
action to be brought against Public/Government Entities and the public services providers who
harm interests deemed legally relevant to many users or consumers. The Legislative Decree of 20
December 2009 no. 1985, which laid down provisions for the implementation of a class action
against public bodies, formally entered into force on 15 January 2010 although actual
implementation is still subject to further legislation.

375

378

199



The Pillars of a Workable Model for Collective Actions

has troubled the 2007 DTI Committee in the U.K.>"® which took into considerations

three options on this area.

Option One: The scope of representative actions will cover all ‘business’ to

‘consumer’ infringements.

The proposal would allow cases to proceed that satisfy the definition of business to
consumer transactions. It is possible that some products or services should be
excluded from this definition. For instance, some products or services are already

highly regulated and offer high levels of consumer protection.

This option was preferred by the committee since it defines the scope clearly without
being unduly unwieldy. For instance, new legislation within the definition would

automatically fall within scope, unless specifically excluded.

Option Two: The scope of representative actions will cover all ‘business’ to

‘consumer’ infringements of Acts or regulations which are specifically listed

The list could be amended by order of the Secretary of State if additional legislation
needed to be included at a later stage. The court would not permit a representative
claim, unless the detriment suffered resulted from a breach of specifically listed

legislation.

The committee regarded this option as having clear borders however at the price of
bureaucracy and a limitation in scope. The committee argued that there is a great deal
of consumer legislation and producing an exhaustive list may be very difficult.
Keeping the list up to date via secondary legislation may also prove a burden on

parliamentary time.

Option Three: The scope of representative actions will all be ‘business’ to

‘consumer’ infringements within broadly defined areas. The court will be

3% The Department of Trade and Industry, Representative Actions in Consumer Protection Legislation
— Consultation paper 7/2006 <. http://www.bis.gov.uk/files/file31886.pdf> accessed 24 July 2012,
see at page 14.
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allowed to determine whether a case falls within the scope at the permission

stage.

Under this proposal, broad areas of consumer protection legislation or contract law
would be specified in secondary legislation. It would then be a matter for the court to

consider whether a case falls within the scope.

The committee regarded this option as lacking clarity as a court would decide on a
case by case basis whether areas of consumer protection legislation should fall within

the scope.

As mentioned before, the Israeli legislator decided to adopt the wide scope provision
in relation to consumer cases, allowing collective redress for every business to
‘customer’ transaction. The legislator intentionally ignored the legal wording of the
word ‘consumer’ which is defined under the consumer protection legislation in Israel
as a person who buys property or receives services from dealers for use which is
primarily personal, or for his household or family. The Israeli law did not adopt the
word 'consumer' but preferred to adopt the word ‘customer’ which has no legal
definition in the act. Therefore, the legislator meant to give this phrase the broadest
possible meaning to include even a business plaintiff that may act as a customer

despite not being a consumer under the definition in the Consumer Protection law.

The Israeli legislator did not specify the legislation which could have the effect of
being consumer protection legislation because there is no defined ‘consumer
protection legislation’ in Israel and consumer rights may derive from other legislation.
This does not mean that in Europe the Israeli solution is the optimal solution, but this
option leaves room for marginal cases where the action is related to consumers albeit
connected to other areas of law. The Israeli approach to include business plaintiffs is
very reasonable taking into account that where a business in involved in a consumer
transaction, the same rational apathy will apply with regard to its tendency to bring a

court action.
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2. Should Collective Actions Comply with a List of Consumer

Protection Legislation?

The answer to this question depends on the existence of a firm body of legislation
which may be regarded as consumer law in a jurisdiction. In the European context, the
Masastricht Treaty came into force on 1 November 1993 and it was the first time that
consumer protection was recognised as an independent principle. The relevant
provision introduced at Maastricht was a new Article 129a EC., which was later
renumbered as Article 153 E.U.3®

Following the introduction of Article 153,%%! E.U. law-making may take two forms:
through harmonization provisions: by Article 153(3)(a) or by virtue of Article
153(3)(b) i.e. special European consumer legislation aimed at improving national
legislation on consumer protection issues. Those measures adopted by the E.U. in
accordance with Article 153(3)(b) operate as a minimum level of protection. Member

states may regulate more intensively however the rules act as minimum requirements.

Geraint Howells and Stephen Weatherill claim that there is a firm body of directives

that form consumer law in Europe.*®? This body of legislation touches both private

and public law and covers the safety of consumers and their economic interests. %

%0 Treaty Establishing the European Community (Nice consolidated version)

Part Three: Community policies Title XIV: Consumer protection Article 153 available at
<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12002E153:EN:HTML>
accessed 28.July 2012.

%L Ibid.
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1. Council Directive 85/374 of 25 July 1985 on the approximation of the laws, regulations and
administrative provisions of the Member States concerning liability for defective products.
Directive 1999/34/EC of the European Parliament and of the Council of 10 May 1999
amending Council Directive 85/374/EEC on the approximation of the laws, regulations and
administrative provisions of the Member States concerning liability for defective products.

2. Council Directive 90/314/EEC on package travel, package holidays and package tours.

3. Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts.

4. Council Directive 88/378 on the approximation of the laws of the members states concerning
the safety of toys.

5. Directive 2001/95/EC of the European Parliament and of the Council of 3 December 2001 on
general product safety.

6. Council Directive of 10 September 1984 relating to the approximation of the laws, regulations
and administrative provisions of the Member States concerning misleading advertising
(84/450/EEC). Directive 97/55/EC OF European Parliament and of the Council of 6 October
1997 amending Directive 84/450/EEC concerning misleading advertising.
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The list which is offered by the authors should be implemented by all member states

in their domestic legislation by national implementing measures.*®* The measures are

binding but each member state has the authority to decide on the way to implement

these measures. Once the directives are implemented, domestic legislation should be

interpreted in light of these directives.

There

are some problems with making a list of directives, for example, where

consumer matters do not fall under the specific provisions of these articles or where

the rights derive from other legislation. The other way of looking at scope is the

Israeli method of looking at the transactions and not at the specific enactment. In this

case the scope would cover:

10.

11.

12.

13.

14.

383

384

Council Directive of 20 December 1985 to protect the consumer in respect of contracts
negotiated away from business premises (85/577/EEC).
Council Directive of 22 December 1986 for the approximation of the laws, regulations and
administrative provisions of the Member States concerning consumer credit (87/102/EEC).
Council Directive 90/88/EEC of 22 February 1990 amending Directive 87/102/EEC for the
approximation of the laws, regulations and administrative provisions of the Member States
concerning consumer credit. Directive 98/7 of the European parliament and of the Council of
16 February 1998 amending Directive 87/102 for the approximation of the laws regulations
and administrative provisions of the members states concerning consumer credit.
Directive 94/47 of the Parliament and Council of 26 October 1994 on the Protection of
purchasers in respect of certain aspects of contracts relating to the purchase of the right to use
immovable properties on a timeshare basis.
Directive 97/7 of the European Parliament and of the Council of 20 May 1997 on the
protection of Consumers in respect of distance contracts.
Directive 99/44 of the European Parliament and of the Council of 25 May 1999 on certain
aspects of the sale of consumer goods and associated guaranties.
Directive 98/27 of the European Parliament and of the Council of 19 May 1998 on injunctions
for the protection of consumers' interests.
Directive 2000/31 of the European Parliament and of the Council of 8 June 2000 on a certain
Legal aspects of information society services, in particular electronic commerce in the internal
market.
Directive 2002/65 of the European Parliament and of the Council of 23 September 2002
concerning the distance marketing of consumer financial services and amending council
Directive 90/619/EEC and Directives 97/7/EC and 98/27/EC.
Geraint Howells and Stephen Weatherill Consumer Protection Law (2nd edn, Ashgate
Publishing Ltd., 2005) page 124.
Article 10 (ex 5) EC and Article 249 (ex 189) EC.
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1. An action of a customer against a dealer having contractual relations or even

where no contract has been entered into.

2. An action against an insurance company or agent in relation to the contract of
insurance or benefits within contractual relations or even where no contract

has been entered into.

3. An action against a bank in relation to matters between banks and customers

whether business has been transacted between them or not.

4. An action relating to restrictive practices and fair trading.

The combined way to tackle the scope definition is to list all relevant enactments, as
well as the transactions as mentioned in the Israeli legislation. In this way, even if a
certain infringement is not covered by a certain enactment, it may fall within the
widely drafted list of transactions (for example every action of a customer against a
bank) therefore such an infringement will still be a possible cause of action for

collective redress.

The problem with this approach is that the scope may be too broad and many actions
may be submitted on grounds which are indeed consumer transactions, but for which
the legislator did not intend to provide collective redress, such as where the customer
is a large business which needs no protection or where the sum of the action is
substantial (for example in a claim for infringement of advertisement by a competing
businesses). The view of the Israeli legislator on these issues is to allow a wide scope
provision with breaks which will be examined in the certification process to ensure

that a class action is suitable for the claim.

It is also possible to draft a new provision on scope to allow all consumer-related
transactions to constitute a cause of action for collective actions provided that the
personal damage does not exceed a certain low figure. This suggested enactment has
some similarities to the Danish provision that allows opt-out actions provided that the
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personal action does not exceed DKK 2000.%% However, the limitation on actions due
to the sum may lead to undervaluation of claims by representatives only to certify

their action by way of collective redress.

3. Claims Against the State

Another very interesting and very appropriate field for collective actions is the
defence of citizens’ rights against their states. This means that if states fail to comply

with their obligations to their citizens, they could be sued for their failure to do so.

States and local authorities operate in the economic markets, they monitor the
economy and they have duties which they are expected to carry out for the good of
their citizens. States and state bodies may act unlawfully or may levy unlawful minor
payments from individuals. States also levy charges from citizens and supply them

with services.

The Israeli legislator restricted claims against the state to repayment of uncollected
levies by the state, and in addition provided state and local authorities with special
defences. The first special defence is that a state cannot be sued in collective actions
to repay an unlawful levy for a period exceeding 24 months.*® The other defence is
that the state or local authority may undertake to stop the unlawful levy before trial

and, if such a notification is given, a collective action on this matter is barred.*®’

The problem with such a defence is that it allows the state to retain the fruits of unjust
enrichment in its hands instead of paying back money which was unlawfully

collected.

However, it is clear that the provision in the CAL in Israel which allows collective
actions to be brought against the state only for repayment of unlawful levies is too
narrow as the interaction between the state and its citize