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ABSTRACT

Advocates of divorce conciliation argue that it is preferable
to the 1legal resolution of disputes over children because it
gives parents Jjoint responsibility for decision-making which
leads to more suitable settlements and ones more likely to be
implemented. This thesis seeks to gain an understanding of the
conciliation process and thereby test the assumptions implicit in
such statements. It is based upon the examination of interview
and observation material from clients and conciliators of one
out-of-court Conciliation Service and includes a statistical
description of the Service. It also discusses the question of
responsibility for attendance at, and participation 1in,
conciliation; concluding that many parents interviewed had not
taken such responsibility.

The major part of the thesis, based on a detailed examination
of transcripts of tape recordings of conciliation appointments,
argues that the construction of the problem is vital to the
conciliation ©process and analyses the way conciliator
interventions narrow the area in which the problem can be located
and focus on feelings and relationship difficulties. It further
argues that the process includes and depends on the construction
of a particular concept of parental responsibility. This
prioritises communication, co-operation and joint decision-making
and becomes the rationale for a range of sometimes oonflicting
solutions constructed as a result of conciliator initiatives.

The later part of the thesis examines the ways 4n which
conciliators seek to motivate parents to agree relating this to
the current conciliation/therapy debate, and to the use of expert
knowledge.

Finally this thesis investigates the influences on parents
which are external to conciliation. This reveals complexities
which may affect the outcome of the process of conciliation. It
is concluded that much of the present debate is conducted on the
basis of inadequate empirical knowledge and conceptual frameworks
which produce a blindness to such complexities.
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CHAPTER ONE: INTRODUCTION

"One is reminded of the familiar story of the drunkard who lost his keys in
a dark alley but looked for them under a lamp post because the light was

better there".(Frank,1961,1980:7-8)

As with more research projects than are admitted to, interest in this one
arose through a combination of personal circumstances and various
coincidences (1) which had led to an early aauaintance with the growing
family conciliation movement. Indeed, when this project began, most
friends and colleagues had never heard of conciliation except in
connection with ACAS (Advisory, Conciliation and Arbitration Service).
Now most have heard of it: probably more as a result of Esther Rantzen
than of the Robinson Report.(2) It has become a distinctly fashionable
topic among family lawyers - both practitioners and academics -Probation
Officers, marriage and divorce counsellors, contributors to national
newspapers and magazines, organisers of charities concerned with
children and politicians(3), to name but the most vociferous. Several
national and many area conferences on the subject of family conciliation
have now been held and even a cursory glance at lists of thase attending is
sufficient to indicate how wide is the range of organisations and interests
currently involved with the conciliation movement.(4) As an endorsement
of, and potential seal of approval to, the 'arrival' of conciliation the
Government is now funding an extensive independent research project into

the various types of divorce conciliation.(5)

However research so far has been located mainly under the lamp posts.

It has concentrated on monitoring referral and agreement rates, on the



types of disputes presented, on attempts to cost various types of
conciliation and more recently on client evaluation of conciliation
services.(6) The result is not quite the "large amount of precise but trivial
research" which Frank arques is the result of not venturing down the dark
alley but it is a situation where colleagues who know of conciliation still
say that they do not "really know" what it is. In essence therefore this
project aimed to analyse what happens in conciliation itself: not how
conciliation services are run but what passes between client and conciliator
when the door of the interview room closes on them; not what problems are
brought or how many are solved but how the outcome is accomplished. In
other words in conciliation who is deciding about the children,what
outcomes are being sought and why, and how are such outcomes being

encouraged?

It i3 not however self evident that the conciliation process itself ought to
be investigated. In part, conciliation has been viewed as a magic box in to
which couples are popped and a certain percentage come out happier so
that the concern has been to investigate the possible size, shape and
location of the box so that it is used most effectively. It can also be
argued that is what is done inside the box is a professional job. How the
task is accomplished is therefore to be left to professional expertise which
needs no more public questioning than how exactly a surgeon removes an
appendix or how a professional musician achieves a top B flat. However
conciliation, and the research which has mirrored the changing concerns of
the conciliation movement(7) have both been sustained on a cluster of
assumptions, many of which cannot be evaluated without analysing the
process itself. Why these assumptions have arisenand why they need

testing cannot be understood fully without setting conciliation in its



historical context.

A. The History of Conciliation

Though conciliation appears as an unknown gquantity which has sprung
from nowhere to rapidly colonise divorce settlements there are in fact
four very clear trends over the past decade which, coming together,

account for the recent proliferation of conciliation services.(8)

1. The increasing number of children involved in divorce

First and most obvious, is that change in the divorce laws and the
subsequent increase in divorce rates means that there are far larger
numbers of children of separated parents. = Whereas in 1954 there were
approximately twenty thousand children under sixteen whose parents
obtained divorces (McGregor, 1957:5) by 1980 the comparable figure was
163,221. (O.P.C.S.) which does not include those children over sixteen still
being maintained by their parents or those children whose parents
separate but do not file for divorce.(9) The total annual figure is therefore
around two hundred thousand and it is estimated that, if current trends
continue one in five children in England and Wales will experience

parental divorce before reaching the age of sixteen.(10)

A greater acceptance of divorce both led to and resulted from changes in
the divorce laws - principally the Divorce Reform Act of 1969 and the
Matrimonial Causes Act of 1973. The separation grounds allow for a 'no
fault' divorce and the 'unreasonable behaviour' ground has a much wider

application than the previous ground of cruelty. With the Spacial



Procedure which facilitates undefended Petitions there is clearly a trend
whereby Courts are withdrawing from a detailed investigation of failed
marriages. Together with the change in public attitudes to divorce(ll)
this means that there are now far fewer legal and moral pressures on
couples to continue a difficult marital relationship and this is clearly
reflected in the divorce statistics.(12) Even in the period 1945 to 1955,
when particular circumstances of the Second World War led to a large
increase in the number of Divorce Petitions in the following 10 years, the
annual figures averaged around 35,000 petitions (McGregor,1957:137-8),
whereas in 1973 105,491 petitions were filed rising to 171,992 in 1980 and
levelling out around that figure since then.  The increase in the break
down of second and subsequent marriages in the same period has been
steeper - 157% though a pplying to a small minority of couples (8,404 in
1980).(13) Almost 60% of the couples divorced in 1980 had children under
sixteen leading to such a visible problem of large numbers of separated
parents, and one which has placed an enormous administrative and

financial burden on the Divorce Courts.

The growing numbers of children involved has also produced a moral
dilemma for the Courts arising out of the duty imposed on them by
section 41 of the Matrimonial Causes Act (MCA)1973.(14) This embodies
the principle that divorce and separation in and of itself is sufficient
ground for Court intervention in the lives of the children involved and
enjoins the Court not to make a Decree Nisi absolute until it has declared
itself satisfied with the Statement of Arrangements for the children of
the marriage. Only a Judge, not a Registrar, can do this so this underlines
its importance. This is done at a Children's Appointment held in

Chambers at which the arrangements for the vast majority of children of



divorcing parents are embodied in legal documents. (19) Similarly
Magistrates Courts consider the need for Custody Orders, and make them
if necessary, before granting final Maintenance Orders to separated
parents(16). Proceedings under the Guardianship of Minors Act 1971

section 9 also enable the Court to make Custody and Access decisions.

The children covered by all this legislation are those who are "a child of
the family", that is "a child of both parties" or "a child treated by both as
a child of the family".(17) The justification for the Courts' involvement
with these children has always been found in the principle which should
govern all the decisions made regarding custody and access, viz the
welfare principle. The idea that the welfare of the minor involved
should be "the first and paramount consideration" was given statutory
effect by the Guardianship of Minors Act 1925 (now section 1 1971 Act)
and therefore the aim of the Courts is to seek what is in the "best
interests of the child". With this yardstick the Judge must decide whether
to approve agreed arrangements and adjudicate where there is no
agreement. In order to help the Court in this the parents must complete
a Statement of Arrangements (18) for the children. This form invites
and usually receives brief answers. It has been criticized by Mrs Booth's
Committee (19) and changes may eventually be made but as it stands it
precipitates the obvious question: how far is the Judge able to make
decisions in the child's interests? This can be broken down in to two
parts:-  has the Judge got sufficient and accurate information on which
to make an informed decision and how far is the Judge able to decide

what constitutes the welfare of the child in a particular case?

In addressing the first part Mervin Murch has pointed out that the Judge is



no longer always acting in his traditional role as umpire between the
parties but has "much wider discretion to decide what to investigate, how
to investigate and even what to do as a result of an
investigation".(1980:213) Therefore some Courts use additional
questionaires and Judges may question parents closely or make use of
Divorce Court Welfare Service for further investigation. However the
Statement of Arrangements is about proposed arrangements and unless a
Supervision Order is made there is no check whether these arrangements
are instituted or changed shortly afterwards.(20) This latter case is not
illegal and can only be remedied if the other party knows and objects and

brings the matter back to Court.

To what extent these possibilities are explored during the private hearings
is difficult to ascertain. An article by George Brown about Section 41
hearings suggests that the typical length a Judge spends on each hearing is
indicative when it concludes that the Judge, "probably has to devote 10 to
15 minutes to each of the more difficult cases and then has three to four
minutes for each of the remaining cases".(1981) More recently a full scale
study of Section 41 hearings has similarly commented that the conveyor
belt feel of the system encourages and indeed almost demands a routine
mechanical approach.(Davis, Macleod and Murch,1983) Clearly in some
cases the Judge has neither the time nor the resources to perform
adequately his duty to be satisfied that the arrangements for custody and
access are satisfactory or "the best that can be devised in the

circumstances".

The second part of the question concerns the concept of the welfare of

the child and how the Judge decides what this entails in practice now that



the major guideline is no longer one of protecting a child from the guilty
parent. There is an obvious difficulty in deciding what needs the Court do
put first, as reported cases may well not mirror the distribution of the
problems in the total number of cases considered by Judges. (These
reported cases are discussed in Chapter 9.) Suffice it to say that
whatever guidelines are in operation many Judges are themselves

concerned at the implications of the absolute discretion accorded to

Judges in this matter.

"Something else is being demanded of Courts and Judges which is in fact
that old fashioned and often forgotten quality which used to be called
wisdom. This is quite a lot to ask, particularly in a society in which
conventional moral values are no longer acceptable as 'quidelines' and the

conclusions of the social sciences are at best unstable".(21)

The administrative burden imposed by Section 41 in a period of high
divorce rates has meant that in practice, according to research done by
Eekelaar and Clive (1977) in the vast majority of cases the Courts are
merely approving the continuation of existing arrangements for children
which have been created by the Petitioners. This burden, together with a
feeling that the Courts ought not to abrogate their duty to be satisfied,
has led to considerable unease amc;ng the judiciary and a desire in many
sections to look for changes that will make life both administratively and

morally easier for the Courts.(32)

In addition, contested custody and access problems, arising on divorce or
later, present a different problem and the way they have been dealt with

has varied from area to area and from Judge to Judge. It is perhaps the



existence of a minority of stubborn disputes which delay the granting of a
Decree Absolute for months or even years and also the existence of those
continuously erupting cases which Judge Grant has referred to as
'perennials' (Grant,1981) which, even more than the problems imposed by
Section 41, have led to the readiness of the legal system to embrace

conciliation as a answer.

2.A growing awareness of the limit of leqgal action

In a sense this is a result of the trend discussed above, in that the large
number of children involved and the resulting larger numbers of recurring
disputes has made Courts parents and interested bodies aware of the
limitations and apparent ineffectiveness of the use of the legal system to
ensure the implementation of particular custody and access arrangements.
Large scale independent research findings are lacking but a survey of
access to children after divorce based on replies to a questicwmire
circulated by Gingerbread and Families Need Fathers (1982: 19-21)
supports the belief that a Court is not the end of the matter especially in
matters of access. The report found that access was irregular or non
existent in 53% of cases with defined Access Orders and 55% of those
with informal or reasonable Access Orders. Therefore whatever type of
Order the Court makes it appears to have less than a 50% chance of
succeeding in its aim and the Court is in practice powerless if Orders are
not implemented. Magistrates and Judges do have the power to fine or
imprison a guilty spouse (23) but if this is the child's custodian the interest
of the children are seen as pointing against this sanction being employed.
The Court is also powerless in that there is no follow up to the vast

majority of cases and the Court cannot punish what it has no knowledge



of. The agrieved party may have neither financial nor psychological
resources to undertake an application to the Court and, in the case of a
caretaker parent wanting the absent parent to visit the child, there is in
any case no legal mechanism to employ.(24) Both parents and the Court

therefore see a need for more effective sanctions.

3. The concerns of mental health professionals

Leading British child psycholgists had by the 1970's promoted the idea
of psychological damage caused to children by the separation of their
parents.(25) This was and is a specific concern arising out of a growing
awareness that a disproportionate number of their cases were of children
referred before and after parental separation and particular correlations
were publicised. For example, Fine has written, "The marital turmoil prior
to separation seems to be the pathogenic factor which leads to an
increased delinquency among children and adolescents of divorced and

separated parents." (1980:373)

However by the end of the seventies mental health professionals were
increasingly concluding that many post separation problems in children
were stemming, not from pre-separation trauma but from trauma induced
by post separation conflict stemming from custody and access problems.
For example Wallerstein and Kelly's work in the U.S.A. (1981) had found
problems in normal children five years after parental separation and
Rosen's research in South Africa sampling 92 children of divorce six to ten
years later came to similar conclusions.(Rosen,1977) An American child
psychologist summed up the situation by saying that the profession had

been "presumptious to suggest that separation may clear the air"(in Fine,



1980). In Britain Dr. Black has recently echoed this view.

"For the children of divorce it is probable that the loss of one parent
outweighs the gain derived from a peaceful home. Furthermore...the
parents may continue the conflict using the children as pawns in their

battle or indeed the battle field itself." (1982,250)

Mental health professionals have also become concerned from working
with the problems of step families which ties in with a growing concern
amongst marriage counsellors. The increasing incidence of remarriage has
meant that they have been involved in subsequent marriage difficulties
often seen to have been caused or exacerbated by emotional and practical
problems regarding the first marriage. This outlook was buttressed by a
research study of remarried couples in Sheffield.(1982) which showed that
conflicts unresolved at separation had serious and long term consequences
for the future of the parties and for the children when the parents
remarried. The current weight of evidence stemming from these concerns
is believed to be that trauma is best avoided by both parents agreeing and
maintaining contact with the child.(see Chapter 9) From both angles
therefore family difficulties were no longer seen to be resolved by
separation and divorce per se and more effective mechanisms for

removing or reducing conflict long term is increasingly seen as necessary.

4. Growing Ambivalence within the Divorce Court Welfare Service

Lastly there emerged by the end of the 1970's within the Probation
Service increasing ambivalence concerning the methods and aims of their
work generally(26) and more specifically about the nature and usefulness

of traditional welfare reports.(27) In 1968 the Home Secretary and Lord
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Chancellor had asked each of the fifty six Probation Committees to set up
a Divorce Court Welfare Service in each divorce court town. Probation
Officers had already been assisting Magistrates and Judges in civil as well
as criminal matters and divorce work was simply another duty as social
workers to the Court. However the accelerated divorce rate had led to
greater demands within the service and a need for, and also a possibility
of, specialisation. Therefore in the seventies and early eighties the
increasing separation of domestic and criminal work and indeed the
establishment in many areas of separate civil work units, together with
the growing number of requests for welfare reports on divorcing families,
led to increasing specialisation with a resulting accumulation of
knowledge, self criticism and worker dissatisfaction. Demands emerged
from workers for more task centred WOrk and a family therapy approach
giving both worker support (through conjoint working with couples), less
need for Divorce Court Welfare Officer recommendations and decisions
and a chance of seeing some results because of the utilisation of shorter
term goals of specific tasks whose success was capable of some
measurement.(28) By 1982 these approaches had been implemented in
several probation areas in a new style of 'writing' welfare reports which
depended on a form of conciliation so that there was "active participation
of the parents" and minimisation of "the danger of taking on decisions and
responsibilities which belong to the parents not the workers".(Howard and
Shepherd:1982) Divorce Court Welfare Officers therefore arrange
meetings with both parents together for the purpose of conciliating
between them with the aim of securing an agreement which would remove

the need to compile a traditional investigative welfare report.(29)
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The Growth of Conciliation Services

Therefore while conciliation is only one of many solutions to the dilemmas
contained in the four trends above it is at present the only one common
and acceptable to all four. The idea of conciliation has therefore been
supported because of perceived professional, social, administrative and
financial benefits.(30) However the idea of conciliation itself is not
indigenous: it had been implemented in other countries and was first
publicized widely in this country by the Finer Committee's Report on One
Parent Families.(1974) In which the conciliation services attached to the
family courts in the U.S.A. Canada, Australia and New Zealand were
examined and were found to have had "substantial success in civilising the
consequences of breakdown". (Para 4.311) The Finer Report was also
significant in producing the most widely quoted definition of conciliation,
though the scope it envisages is wider than the present use of
conciliation.(31) The definition still seems generally accepted.(32):

"By 'conciliation' we mean assisting the parties to deal with the
consequences of the established breakdown of their marriage....by
reaching agreements giving consents or reducing the area of

conflict".(Para 4.288)

Certainly the Finer Committee's proposals had a direct influence on the
setting up of a pioneer independent scheme(33) -the Bristol Courts Family
Conciliation Service- an Out-of-Court scheme which has been well
documented by Gwyn Davis (34) and Lisa Parkinson (35).  Such schemes
were originally intended as a pre-Court Service but in practice now
‘ accept couples already divorced or couples who have never been married.
| The Bristol Service was set up in 1979 by funding from the Nuffield
Foundation and via a fixed fee of £20 payable by Legal Aid via the

Solicitors involved under an extension of the Legal Aid Green Form

12



Scheme and run by a committee comprised of representatives from all
branches of the legal profession together with academics, Marriage
Guidance Counsellors, Social Workers and Probation Officers. From
1979 also a service was developed at Bromley by South East London
Probation Service, housed by the civil work unit and co-ordinated by the
Senior Divorce Court Welfare Officer.(Parkinson,1986:79-80) At the same
time Bristol had also been pioneer in 1977 of an In-Court scheme of
conciliation (Parmiter,1981) which was copied by other courts on the
impetus of Judges, Registrar's Clerks and Divorce Court Welfare Officers.
An In-Court Sevice generally refers to a form of preliminary appointment
for contested access or custody issues at which conciliation, usually

conducted by Divorce Court Welfare officers, takes place.

There were therefore by 1980 the four different forms of conciliation
already in existance:

Two forms of out of Court services (those managed independently and
those which are Probation Service based)

An in-Court service

Conciliation in the form of conciliated welfare reporting.

All four forms spread rapidly. However for two main reasons it is difficult
to ascertain how widely available conciliation now is and how widely it is
used. Firstly the four different types of conciliation, though united in
lobbying the Lord Chancellor and Government, are disparate and at times
in competition for both clients and funding. Overall statistics are
therefore not possible. Secondly the different forms of conciliation are,
to an extent, producing statistics for campaigning purposes. So for

example the 1983 Robinson Report Figures have been widely criticised by

13



the conciliation lobby as being deliberately low and the result of
methodological inadequacies and various independent services have
produced their own statistics.  Nevertheless the Robinson Report is as
yet the only study covering all forms of conciliation schemes. Its Study
Group reported that by the end of 1982 there were 50 conciliation
schemes of all types in existance (Para 3.8) in England and Wales.(36) In
fact the list of schemes provided at their Appendix 5 does not provide a
total of 50 but lists 34 areas, covering 70 locations and encompassing 105
categorised services and indeed a pro-conciliation circuit Judge was
estimating there were 50 Out-of-Court court schemes alone in existence
at that time.(Gerard,1984) There is now a National Family Conciliation
Council (N.F.C.C.), the idea for which began in Bristol in 1978 and led to
the first meeting of representatives from eleven schemes in 1981 and the
foundation of the Council itself in 1983. However not all out of Court
Services are affiliated to the N.F.C.C. as many probation-based services
do not fill the N.F.C.C.'s requirements, notably in the existence and
composition of a management committee.(37)  Therefore whilst there
are now reliable lists of independent services, covering 26 affiliated
services in 1985 with eighteen provisionally affiliated or associated, this
is not comprehensive.(38)  Until the Newcastle project reports it is not
yet possible to gain an overall view of the number of out of court services

operating nor the scale of their operations.

A similar confusion is to be found both with In-Court conciliation and
conciliated welfare reporting. As Lisa Parkinson puts it, "Court related
conciliation in Britain has developed so far without any national
framework of principles and rules".(1986:101) It is therefore not surprising

that there are also no national statistics. The most recent

14



pronouncements on the subject are contained in the publication of the
Booth Committee (39) which endorsed and promotes in-Court conciliation
though its proposal in a consultation paper for giving the the Registrar
power at the initial hearing to decide whether to refer the parties to
conciliation there and then was amended to a recommendation that the
Court be given the power to refer parties to the Divorce Court Welfare
Officer to discuss conciliation and that conciliation be made available at
an initial hearing or before an adjourned hearing. However the
Committee does not make any comments shedding light on how many
Courts are already following the same or similar procedures and how
many clients respond favourably. It is not therefore possible to up-date
the Robinson Report's total of twenty County Courts offering in-Court
conciliation and forty with Divorce Court Welfare Officers conciliating in

the process of preparation of Divorce Court Welfare Reports.

B. The Assumptions within Conciliation

"The current enthusiasm for conciliation as a method of settling disputes
can result in it being seen as a magic remedy for all kinds of
inter-personal conflict without basic assumptions being examined".

(Parkinson,1986:1)

Lisa Parkinson, whose recent book on conciliation is based "on unrivalled
personal knowledge and experience of conciliation"(40), like many
committed conciliators, is concerned that too much is claimed for
conciliation and that research must test these assumptions. However

the above statement in the first paragraph of her recent book, must be

15



viewed as a defence of a critical approach which is not usually to be found
in pro-conciliation literature. Indeed many conciliators feel that querying
these assumptions is 'disloyal'.(41) This is because of the basis of the
support for conciliation which sees it as a solution to the dilemmas and
concerns of Courts, Divorce Court Welfare Oficers, separated parents and
those concerned with the psychological and social health of the family. It

is believed to solve these dilemmas in the following ways:

1. It accepts that Judges are unable to determine the childrens needs
satisfactorily and gives the job to specially trained conciliators who allow

parents to provide the information and solutions themselves.

2. It facilitates the setting up of agreed arrangements which will
therefore be more likely to succeed, thereby by - passing the

ineffectiveness of Court Orders.

3. It provides the expertise to help parents work out the practical details
necesary to ensure the parental co-operation deemed essential for the

child's healthy development.

4, It provides an arena in which to implement new social work approaches
which will also reduced pressure within the Divorce Court Welfare

Service.

However these solutions are only solutions in so far as they are sustained

by a cluster of assumptions which includes the following:-

1. Parents know better what is best for their children than the Judge or

16



Divorce Court Welfare Officer and therefore conciliation is more likely to

uphold the welfare of the child.

2. Conciliation gives responsibility for the decision to the parents. If
successful the outcome is an agreement for which parents are responsible

and so they will be more likely to implement it.

3. Conciliation produces less hostility than the legal system and is a

better model for future conflict resolution.

4. Parenting can continue after separation though the marital relationship

cannot.

5. The children benefit from their parents agreeing and this benefit is the
most important constituent of the child's welfare in a post separation

situation.

6. Conciliation is a separate process from legal arbitration but the latter
will always be available. Conciliation in no way reduces legal remedies

available to the parties.

Some of these assumptions are already the object of research projects.(42)
and some are recognised as assumptions by conciliators who nevertheless

believe that research will prove that they are valid.

Some have given rise to counter assumptions, for example from feminist
academics that conciliation is detrimental to the mother's interest

because it reinforce existing inequalities (43) and from lawyers that it

17



undermines legal rights. However whilst this thesis will provide insights

on all these assumptions its main concern is with three of them:-

1. That parenting can continue after separation.

2. That in conciliation parents have the responsibility for attendance and

decision making and that this affects implementation of an agreement.

3. That conciliation is a separate process from adjudication by the Courts

and that the availability of legal remedies remains unaltered.

1. That Parenting Can Continue

The assumption that parents who cannot agree sufficiently to live
together can nevertheless separate their marital and parental roles itself
rests on two assumptions: that the content of post separation parenting is
not problematic and that there was in existence a pre-separation

parenting role which can be continued.

(a) Firstly therefore this assumption poses the question of what
conciliators mean by parenting in this context. I can find no definition of
such parenting in conciliation literature. = An everyday definition of
parenting in the intact family would probably include elements of child
caretaking (discipline stimulation and encouragement, feeding, clothing,
ensuring sleep, so on...) and of decision making (everyday decisions on
aspects of caretaking as well as the making of one off decisions on
education, health matters and expenditure on expensive items and so

on...). However the context in which conciliators make this statement

18



seems to imply that parenting post separation is not viewed so
comprehensively, as for example in the following excerpts from a Social
Work Today article:

"Conciliation emphasises the fact that both parents continue to play a

vital role in their childrens lives whether providing for their daily care or

not. (my underlining) and concerns itself with a joint examination of how
this sharing should best be arranged for all concerned".(Francis et

al,1983:8)

In effect joint parenting ("this sharing") is envisaged and this phrase is
sometimes actually used.(44) If daily éaretaking is not an integral part of
such parenting then the other possible components must be some form of
parent child contact for relationships and some participation in joint
decision making, both of which do not depend on daily care. The
objectives of the N.F.C.C imply that the joint decision making aspect
covers decisions resulting from the separation itself and also decisions
about the children after separation:
"In the short term, the objective of conciliation is to help parties reach a
workable settlement which takes account of the needs of the children and
adults involved.
The longer term objective is to help both parents:

(a) maintain their relationship with their children and;

(b) achieve a co-operative plan for their childrens welfare". (45)

However such statements do not produce a clear concept of post
separation parenting and leave questions unanswered: What range of
decisions are to be decided jointly? what is meant by co-operative in this

context? What is the nature of the parent/child relationship envisaged?
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What is the extent of the contact between parent and child and how far is
daily care excluded from such joint parenting? What does jointness in
decision making post separation entail. Conciliators presumabably do not
define such parenting in the literature because it is self evident to them.
One concern of this reseach has therefore been to try and construct a
concept of joint parenting held by conciliators and utilised within the
conciliation process, to analyse when such a concept was purveyed and
why; and to see why, and in what way, it differs from concepts held by the
parents. This seemed important because concern has frequently been
expressed about the unresearched nature of "the universe of meanings and
values in which the process takes place".(Roberts,1983:549) Pursuing
this concept of parenting appeared and proved to be a fruitful entry point
into this normative framework of conciliation and a base from which to
assess whether or not the same criticisms can be made of conciliator's
interventions as Davis has made of Divorce Court Welfare Reports as

"confections of unacknowledged value judgments ".(1985)"

(b) Secondly the continuance of joint parenting is recognised as a
assumption: very rarely is the existence of joint parenting pre-separation
recognised as such. For example, Joan Kelly, has argued that "most
parents that seek a divorce were not in major conflict regarding child
rearing issues during marriage", that "parents rarely divorced for reasons
that have anything to do with their children" and therefore that such
parents are "likely candidates for co-operation concerning child rearing
after divorce"(198) However the lack of major conflict does not
necessarily entail active co-operation over the children; nor does the fact
that reasons given for divorce do not specifically relate to children

ensure that children are not implicated in such reasons. There may not
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have been a mutually negotiated or acceptable patterns of joint decision
making let alone joint caretaking, in the intact family. It is therefore at
least possible that joint decision making and active co-operation regarding
the childrens needs is an entirely novel experience for the clients of
conciliatars. The existence of this possibility is significant for two
reasons. Firstly, if conciliation is establishing new patterns rather than
continuing old parenting then the task of the conciliat or will not be the
same. The large body of literature on joint custody in the U.S.A. is
relevant here because it also depends on the assumption that children
need co-operating parents but it does not seem so ready to assume a
continuation of parenting. For example, Susan Steinmann, in a seminal
paper stressed the Courts need to assess parents’ potentional for co-
operation and if this is present then "extended mediation counselling" (my
underlining) may be required. "It can help parents develop tools and
rehearse what they will need to do on their own in co-operating and
making decisions concerning the children".(Steinman,1983:759) thus
putting a particular emphasis on conciliation as more therapeutic and
reformatory in character and upholding a particular model of parenting.
It therefore emphasizes not only the possibility of different roles and aims
for conciliation but also the problematic nature of both pre- and post-

separation parenting.

Secondly if and when conciliation is merely encouraging the continuation
of pre-separation parenting there are several questions to be raised. Can
old patterns be continued if they are unacceptable to at least one
partner? Is a presumption in favour of continuing co-operation a
presumption in favour of continuing a situation of inequitable inputs in to

child rearing and decision making? In other words, if previous parenting
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contained a power situation disliked by one parent does conciliation
perpetuate this imbalance?  If previous decision making patterns (both
regarding the children and life generally) caused one parent to develop
more expertise and confidence in decision making does this imbalance of

experience lead to inequality within the conciliation process?

Surprisingly conciliation literature does not concern itself with the
problematic nature of pre-separation decision making. (except in so far as
it defends the expertise of conciliators to detect and compensate for
power inequalities in conciliation) yet decisisns made by parents may have
been reached in a variety of ways. The following five models illuminate

the possibilities:

(a) Parents have a shared outlook and aims.  No discussion takes place
agreement is assumed and responsibilities are delegated. [Decisions made

are accepted as the best ones.

(b) A specific decision is discussed until the parents accept the same

outcome as the best one.

(c) The parents disagree over the preferred outcomes and the agreement

represents a compromise.

(d) The parents disagree and the decision is the implementation of one
parent's views with the acquiescence of the other because of societal or
religious pressures because of the acceptance of certain constraining
factors like the influence of the other partner's career and work patterns

as legitimate. (Bernard,1982:12; Gillespie,1972:131)
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(e) Parents disagree and the decision is the implementation of one parent's
views in the face of open disagreement from the other who is unable to

affect the decision or its implementation.

In the first three of these five models an agreement producing mechanism
could be said to be operating. In model 4 acquiescence may in practice
amount to agreement in that there is an underlying consensus on which
partner should decide in the event of a dispute, but there is clearly no real
participation from the loser or consensus on the actual issue. Model 5
includes no effective agreement producing mechanism at all and the

decision can only be altered by some form of coercion.

A pre-requisite of this research was therefore a review of th e literature
on parental decision-making to ascertain whether research findings are
sufficiently clear to justify the assumption by conciliators that joint
parenting had occurred before separation and this had included agreement
producing mechanisms. An immediate difficulty becomes apparent.
There is a large literature on child care, role segregation and power
spousal relationship but there is no literature specifically on decision
making about children by parents. Most of the literature on marital
decision making does not focus on children: a decision concerning the
children may be only one of a list. (Comprisi.ng of between six and twenty
components in the literature reviewed of factors being investigated.(47) )
Far more attention has been paid by researchers to the choice of

residence, job, friends and large consumer purchases.

This literature also contains certain assumptions which are not always

articulated and which create, at worst, total confusion in the mind of the
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reader and, at best, difficulties of comparability. Firstly there is much
elision of role segregation and power diferentials in that much of the
literature assumes that a particular role division implies or necessitates a
particular allocation of decision making power. For example, as Edgell
(1980:7) points out many researchers have regarded jointness (48) and
equality as synonymous when interpretating their data.(49) In other
words, joint or equal shares of household tasks and responsibilities has
been taken to imply equality of power in the marriage. = So Oakley, for
example, has investigated the lack of domestic help by husbands and
concluded that such role segregation with the wife doing most of the
housework, is contrary to the idea of equality in modern marriage.(50)
However this basic assumption of the direct relationship between role and
power diferential also entails various assumptions of what is meant by
equality and jointness and Edgell's own research data was used to
demonstrate the influence on conclusions of these initial problematic
definitions.  (51) Ultimately such conclusions also depend on sub
definitions as to the meaning of 'often', 'sometimes' and 'usually'. In
addition if a joint relationship, parenting or marital, is assumed to include
joint decision making then a very high premium is placed on the selection
by researchers of which tasks are included and the exact meaning of

sharing. (52)

It has therefore been difficult to assess the relative merits of research
data offering conflicting general conclusions. One idea is to reject the
idea of a unidimensional concept such as jointness and indeed research has
been done disproving the assumptions of general characteristics.(53)
However there remains the problem of the selection and evaluation of

decisions or tasks deemed to constitute a specific area: selections for
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decisions for research may include a sexist bias and all decisions may not
be of equal value to each partner and some sort of weighting of items
produces very different results from those treated on a simply numerical
basis. For example, E.E. le Masters sees fathers being outwitted and
bypassed in the family and produces as evidence the fact that 80% of
family purchases are made by the wife and mother.(54) There is no
breakdown of the composition of this total or of the significance accorded
to it by the spouses. Even more importantly it ignores the whole question
of whether the wife wants to be responsible for 80% of the family
purchases. In other words much of the literature assumes that the fact
of decision making establishes the power of the decision maker and
ignores the possibility one partner may have defined the agenda of who
decides what.  So the evidence of E.E. le Masters could indeed point to
a controlling wife but it could also indicate a wife to whom the power of
making endless trivial decisions about soap powders, socks and sausages

had been delegated against her will and not as a result of negotiations.

Discussion about family decision making should make no assumptions
regarding power, responsibility and the mechanisms employed to reach a
decision but researching these links raises particular difficulties, the most
basic of which Benson refers to as "the difficulty of separating rhetoric
from reality" (1968:142) which manifests itself in the divergence of
results stemming from investigation of norms or of actual behaviours. It
would appear that asking needs to be qualified by observations but as
observation in this field is so difficult then the only conclusion to be
drawn may be that all research findings in this field need to be handled

very carefully.
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It is in fact difficult to find any consensus in the more recent literature
relating to decision making in the family. Diametrically opposing
views are still advocated, with a picture of the "cowering father"(55)on
one hand and the "oppressed mother" (56) on the other, though there is
some support for a middle position of more equal sharing decision making
power, more "symmetry" as Young & Wilmott express it (57) or "more
democratic" according to D. Gillespie.(1971:12) Other researchers would
agree with Pahl that equality in marriage is more evident in 'closeness'

than in the actual sharing of decision making.(1971:236)

In addition these general, though conflicting, findings leave iittle scope
for predicting how families are making decisions specifically about their
children. Edgell's study is unusual in that it did include two items
specifically about children - their education and their clothes. Both
parents viewed decisions on clothes as unimportant and frequent ones and
made mostly by the wife alone. However the childrens education was one
of only two infrequent and very important decisions not made by the
husband alone. In one group of middle class families therefore there
appeared to be an element of joint decision making but even these
findings say little about the decision making process itself and has shed
little light on the part played by concern for the childrens interest in

other decisions.

It would therefore seem the only conclusion that literature allows is that
no generalisations are possible regarding parenting and specifically its
decision making element in 'normal' families. Certainly conciliators
cannot assume all decisions were made jointly whatever that might mean

in any particular family. Therefore another concern of this thesis has
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been to look for possible influences of various pre- separation parenting
patterns among parents observed -especially decision making - on the

process and outcome of conciliation.

2. That in Conciliation the Parents have Responsibility

The assumption that parents are responsible for decision making and
decisions made in conciliation and that this is itself a benefit of
conciliation is particularly interesting because nearly all the literature on
conciliation since and including the Finer Report has included a reference
to "parental responsibility”. = For example the Finer Report itself said
that parents should "take primary responsibility" (1974) for decisions; Lisa
Parkinson, now training officer of the N.F.C.C. says of conciliation
techniques that they can counteract "the tendency to abdicate
responsibility for decision making" (1983:34) and Gwyn Davies has written
that, "It may be said that the virtue of mediation lies....in allowing them
(the parents) to retain the ultimate responsibility".(1983b:137) More
recently Mary Lund of the Child Care and Development Group at
Cambridge has concluded an article with the following,

"The approach reflects what maybe the new norm in society about

divorce when children are involved: That two adults may be free to

decide they want to end their marital relationship but they are not

relieved of their joint responsibilities to their children."(1984:200)

It is clear from these few examples however that, not only is the question
of what parents are responsible for not always clear, but that a variety of
verbs is being used in connection with the concept of responsibility

without acknowledgment of the implications. "Take" "abdicate" "retain"
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and "relieved of' have different connotations which again entail
assumptions about pre-separation parental responsibility. In addition at
least two of these connotations include normative statements and
therefore rest on a particular view of what decision making ought to be
like in the divided family. This normative element is articulated by
Susan Maidment when she asserts that;
"The child's right to be protected against damage caused by losing
one parent should thus been seen as creating a correlative duty or
responsibility on each parent to continue his (sic) role as parent to his
child....This concept of parental responsibility means that parents
should not be allowed to abandon this parenting role merely because
the marriage which produced the childcn in question has

ended".(1984a:167)

There appear to be two main attitudes underlining such statements:

Firstly that responsibility should rest with the parents rather than the

legal system - in other words not so much pro- parents as that the legal
profession and Divorce Court Welfare Officers should not have the
responsibility. This could be seen as part of the trend against the
definition of certain problems as being legal ones. Secondly there is the

attitude that responsibility should rest with parents rather than with the

state. (Though the State and the Law must ensure that parents do not
shirk this responsibility). This could be seen as part of a trend against
Welfarism and in favour or private ordering and responsibility generally.
In this context two quotes from Mrs Thatcher are perhaps relevant;
"You have got to teach children to exercise responsibility. Any
mother will tell you that".(58)

"Let us remember that we are a nation and a nation as an extended
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family".(59)

In similar vein a Probation Officer has said that even if an access dispute
appears as one "of children quarrelling and requiring a parent to make
rules about the rights and wrongs of the case” the Divorce Court Welfare
Officer must use techniques enabling the parent to "see their childishness

and behave as adults".(Millard,1979:64).

Responsibility in connection with conciliation therefore seems to be used
in two main ways: That responsible parents find a way of agreeing which
could be via conciliation and that in conciliation parents are responsible
for the process and the outcome. Parental responsibility in this context
appears confined to decision making and indeed there is a slippage of
ideas which results in the notion of parenting itself being encompassed
entirely within this concept of responsibility. For example three South
London Probation Officers have written;
"The traditional investigative approach of the Welfare
Officer....implies an assumption that parents themselves are
incapable of making proper decisions about their
children.....Separation and divorce are far too common an occumrence
in Britain today for us to persist with the notion that an inability to
parent is the natural consequence of a failed marriage".(Day,Jones

and Owen,1984:203)

This parenting/decision- making responsibility correlation is even more
significant when it is realised that the same assumption is being made
about responsibility as as we have seen is being made about continuing

parenting. Viz that what is meant is joint responsibility. But again,
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what is the nature of this jointness - is it equal sharing of responsibility by
both parents or is it more a case of "jointly and severally" with
responsibility residing somewhere in the parental unit and with allocation
of responsibility possibly depending on factors of power stemming from
the marriage, separation or wider economic and social inequalities? (60)
The benefits to all concerned are going to depend on the nature of this
joint responsibility, not on the mere fact of the transfer of responsibility
to or the retention of responsibility by the parental unit. Similarly the
benefits are going to depend on how much responsibility is given to the
parents, how much is accepted and by which parent and how much is

retained or taken back by referral agents, solicitors, family and so forth.

These factors would seem to be of crucial importance for an effective

evaluation of conciliation and therefore amajor concern of this research

has been to find out what meanings are being given to the concept of
parental responsibility in conciliation, to see how far parents do have
respongibility for attendance at, and the outcome, of conciliation and
whether there are any divergences between responsibility given to or held

by the mother and father.

3. Leqgal Remedies are Unaffected

Conciliation is portrayed as a form of dispute settlement which parents or
their agents can use in preference to other means, notably use of the legal
system. Support for conciliation is however being withheld by those who
believe that conciliation may be undermining rights either by giving
"wrong”" legal advice or by encouraging settlements which ignore legal

issues or pre-empt legal remedies. A further concern is therefore to
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analyse the possible existence and use or abuse in conciliation of the

shadow of the law and its influence on the outcome.

C. Methodolagy (61)

The gaps identified in completed research on conciliation and the
questions raised by examining the assumptions which support conciliation
led to a belief that this research must have two major characteristics:
that, because of the complexity of the issues the approach should be

qualitative with research aimed primarily at understanding the process of

conciliation,(62) and that it should place conciliation in a wider
framework - both practically and theoretically - of family patterns of
responsibility for children and decision making than existing
preoccupations with legal and post divorce context. The latter aim
therefore requires linking the research to existing bodies of knowledge in
social sciences, especially work on family functioning which has not
generally been seen as relevant to conciliation in the way that literature
on disputes settlement generally, informalism and the psychological and
legal aspects of the divorce process have been. Both aims therefore
necessitated that, whilst the heart of the empirical study must be
conciliation, data must also be acquired on the 'history' of families using

conciliation.

The empirical study of conciliation was also seen to entail two aspects:
the appointments themselves and the setting in which they take place.
The various methods of the qualitative researcher - reactive techniques,

notably participant observation and interviewing, both of which entail
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some influence by the researcher on the research setting, and non
reactive techniques such as the use of audio and visual recordings were
considered.(63) The decision was made to use methods from both forms of
techniques, not for the purpose of triangulation (64) to validate the data,
but to further understanding. Therefore whilst the aim was not a
descriptive ethnographic account of the conciliator's work it was felt that
an ethnographic element - the experience of "standing in a river"(65) to
'get the feel of it' - was essential in order to shed light on the meanings of
conciliators and to help overcome a particular problem of language
occurring in this research. (66) This was achieved by participant
observation of a Probation-based Out-of-Court conciliation service on
occasions over approximately eighteen months. It was participant in the
sense that the researcher had a marginal role (67) as tea maker, copier,
legal adviser and listening ear when on the premises of the conciliation
service and given a participant status at conferences attended with
conciliators. In practice there was more observation of, than
participation, in meetings, discussions and training sessions, partly
because of a desire to find a balance between the use of unavoidable
consciousness raising (68) and the desire to influence the development of

the service as little as possible.

However the nub of the research - the conciliation appointments
themselves -could not be participant. Indeed the preferred method of
observation of all joint appointments of 24 cases was allowed only on
condition that maximum invisibility of the researcher was achieved, even
to the extent, on one occasion, of camouflage behind a potted palm!
Personal observation was felt to be essential as the use of video taping,

even if possible, was seen as potentially incapable of capturing all the
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interactions between the two conciliators and the two parents. However
it was felt that observation alone was not sufficient and that
appointments should also be tape recorded to facilitate future analysis of
the process in detail. However observation of conciliation service and
conciliation process were not deemed likely to give sufficient specific
information about conciliator's own interpretations of the conciliation
process in those cases observed. Therefore interviews were conducted
with conciliators immediately after each appointment using semi
structured interviews with a recursive element stemming from concerns
expressed by conciliators at their meeting. Furthermore setting
conciliation in a wider framework required more data about the clients
than the appointment or conciliation files were likely to provide.
Therefore interviews with clients were planned to take place three
months after their last appointment. The interviews aimed to gain
information about parenting in the pre-separation family about the history
of the dispute and influences on it before and after conciliation and the
client's perceptions of the conciliation process. The scope of the
questions were nec essarily wide ranging and diffuse because of the need
to 'trawl' for links and significances. In other words, apart from the
testing of certain assumptions, this research did not set out with any
definite hypothesis to be proved, the aim was to be what Glaser & Strauss
have described as the "evolution of grounded theory" (1967) In effect it
is the exploitation of the reflexivity between researcher and researched,
between empirical and theoretical data, between different areas of
research so that there is a continuous process of feed back and cross
fertilisation.(69) So for example, meetings and appointments observed
led to note taking to record possible significances and correlations which

in turn prompted further reading and insights leading to the construction
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of a conceptual framework for the andy sis of tape and interview
material. Inevitable delays in the acquisition of data in this field
encouraged this evolutionary process because the various stages of the
research in practice overlapped although final analysis of tapes was left

until all the field work was complete.

Lastly, despite the general approach of this project to understand rather
than quantify, for various reasons to be outlined in Chapter 2 it was
decided that the project should include a statistical element based on the
work of the conciliation service for one year. Therefore 154 cases
accepted by the conciliation service during the first year of the research
formed the basis for computerised analysis of characteristics of the

referrals and their outcomes.

Nevertheless the aim of understanding the process of conciliation and its
significance within a wider context could point to the use of a variety of
approaches not just to the collection of data but also to the way the data
is handled. = The end product of qualitative research is generally seen as
being some form of "reality reconstruction " and interpretation of the
actors’ meanings. However, once empirical data collection began, it
became clear that conciliation research poses particular methodological
problems. Firstly conciliation is a situation where there is “"the
interaction of multiperspectival experience™(Douglas,1976:189) In other
words, there are multiple realities to be dealt with - that of the
conciliator, the mother, the father, and possibly the children as well,
which may not form any unitary reality capable of adequate analysis.
Indeed Douglas argues that recent works attempting to research multiple

realities generally show merely how multiple realities co-exist, "One is
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here, and one is there."(1976:190)

Secondly particular problems arose because of the subject of the research
itself. Typically the subject of ethographic research would be for
instance the reality of drug takers, housewives or hospital patients. This
research increasingly seemed to be investigating the reality of 'reality
construction' itself. Knowledge of the conciliator's world is therefore not
sufficient to understand the process of reality construction by conciliators
in conciliation and nor is an ethnomethodological account of how reality is
maintained through "front work" adequate in a situation of deliberate
reality manipulation(70), though there is a great debt owed to both these

approaches.

Therefore the decision was made to analyse the tapes of conciliation
appointments specifically from the point of view of conciliator
interventions to influence the course and outcome of the process of
conciliation. The aim of constructing the reality that conciliators are
portraying would be aided by conciliator interview material whilst client
interviews would be used to understand the different realities within
which clients lived and worked. This is is therefore not an attempt to
establish what "really happened" in conciliation - each participant would
produce different accounts. The interactionist perspective adopted
theoretically precludes this. The aim is therefore to understand the
process by which conciliators attempt to bring parents into agreement and

to understand why parents may or may not go along with this process.

The data therefore requires two levels of analysis theoretically. The

sociological models of power and decision making already referred to
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provide a framework for one level of analysis, especially that of client
interviews. However the date from taped conciliation sessions was seen
to require a very different conceptual framework within which to analysis
the process of agreement production. The catalyst for the production
of a fruitful theoretical model was the research done by Kathryn Backett
in the early 1970's, using 22 middle class couples, each with two young
children living, in Scotland. Though her findings may not be generally
applicable Backett's application of an interactionist approach to family
behaviour provides useful examples of how family members see and
construct their role and place significance stress on the continuous nature
of the process by which family members "construct sustain and
reformulate working definitions of behaviour perceived as appropriate to

their mutually held family realities".(1982:7)

In other words Backett is maintaining that the agreement producing
mechanisms are to be found at the level of reality construction in the
family: that agreements result from mutually negotiated meanings and
images, not by the application of external norms or given family roles
because such societal constraints and choices are too broad, fluid and
lacking in specificity. Indeed different forms of behaviour could be
justified by reference to the same general beliefs. Therefore different
methods of agreement can be viewed as the tip of an iceberg as all forms
rest on a much larger base consisting of a vast agreement-producing
mechanism of shared reality and images. The form of agreement
production on a specific issue is therefore not as important as the
production of a store of such agreed realities.Such a base is constructed
because it can be assumed that in an intact family the members wish to

stay as one unit until the decision to break up is made by one of the
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parents. Therefore both parents will be engaged with this process which
involves "explaining behaviour to oneself and others so that it could be
seen to be compatible with the mutually held reality being

created".(Backett,1982:44)

An example given of one such explanatory tactic, or legitimation, is what
occurs when the need for fairness in marriage conflicts with the fact that
in practice many wives are taking far more than their "fair share" of
household responsibilities and are giving up careers to stay at home with
young children for a number of years. Such discrepant behaviour is
legimated in two main ways - by referring to an abstract image of a
child's need for security an stability and by stressing the temporary nature
of the wife's sacrifice. Without such legitimation resentment would be

bred or a total rethinking of positions would be necessary.

Backett also gives examples of how images of children must be brought in
to line in order that particular child rearing decisions can be legimated.
One such example is where the children should be expected to fit in with
their parents’lives or vice versa. (1982:47) Couples who organise their
outings to be back by childrens bedtime explain this to each other by
reference either to the needs of their particular children for a stable
routine and plenty of sleep or to the needs of children generally for the
security of their own bed at a particular time. Conversely couples who
took children out with them legitimated such behaviour by reference to
the general principle that children should fit in with parents and also by
reference to certain images of children. In this case these images are
that it is bad for them to be the controlling influence on family plans and

also that children are not only basically adaptable but actually benefit

37



from family togetherness. Without therefore a shared belief in what their
particular children could cope with and without a shared image of what
generally constitutes the most important of childrens needs then no
agreement would be possible on specific issues like bedtime. These
shared beliefs may conflict with other shared beliefs and therefore the
choice at any particular time as to which belief should have supremacy
itself needs legitimation though this clearly emphasises the problematic

nature of the construction of a shared reality.

Backett's appoach is interesting therefore in its stress on the importance
of the use of images, grounded and abstract, of parents and children,

constructed in continuous interpretative exchanges".(1982:132).

I have described Backett's work at length because the perspectives it
offers open up the five models of agreement production to another level
of analysis -that of the minutiae of the difficult rapprochement process
which is both a pre-condition and also part of the process of agreeing.
More importantly for this thesis, to generalise from her work it would
appear that the following processes are involved in the production of an

agreed parental decision:

1. The collection of an accepted set of facts regarded as relevant. These
facts can be jointly collected (by observation of the children by both
parents on the same occasion or by parents separately on similar
occasions) or supplied by the main caretaker. This therefore entails:
(a) Some convergence of outlook so that the same facts are worthy of
attention viz joint agenda setting.

(b) The existence of occasions when both spouses are able to observe
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the children in the relevant context and /or the willingness of one

p. arent to accept the observations of the other.

2. An agreed explanation of these facts. This depends on:

(a) Sufficient general personal or acceptable second hand knowledge
of the child in question to enable the facts to be given suitable
contexts.

(b) The availability to both parents of similar possible explanations
stemming from a theoretical knowledge of children or the history of
the child in question or other particular children.

(c) The attractiveness to both parents of one particular explanation
because of their shared experience of particular children and their

holding of compatible abstract images.

3. The availability to both parents of a similar response to this set of
facts. This entails:
(a) Similar personal aims/principles and life styles to restrict the
field of choice to the same area.
(b) Shared or similar personal or family experiences of such responses

or the lack of them.

4. A belief by both parents that the preferred decision/response can be
implemented adequately. This entails:
(a) a belief in ones own or the other parent's relevant abilities.
(b) a trust that the other parent will implement the decision as
agreed.

(c) possession of the necessary practical resources.
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Such a model is useful in two ways. Firstly it provides four main stages
at which agreement can be made partial or impossible and suggests
therefore ten reasons why full agreement may not be possible.  This in
turn suggests various roles for conciliation in influencing this process and
in compensating for gaps or blocks within these four stages. For example
stage 1, the collection of facts, could be rendered ineffective by parental
separation in that at least one parent is no longer able to collect his or
her own facts first hand and also in that the convergence of outlook
necessary for some sort of agenda setting may have been broken.
Conciliation could therefore compensate by a conciliator seeing children
and providing an independent set of facts or by providing an arena for
parents to exchange facts or by conciliators providing their own
agenda.(72), The theoretically possible roles that these four stages suggest
therefore provide a store of hypotheses to test in field work and help in

the evolution of theory.

Secondly Backett's model stimulated a coding framework (reproduced at
appendix 3) for analysis of the twenty taped cases which categorised the
function of conciliator interventions and noted the images influenced and
the expert knowledge conveyed within each unit of the process. For this
purpose a untt was defined as a part of the conciliation process in which
the function or knowledge content of the conciliator interventions could
be delineated from adjacent units. All appointments were therefore
analysed as a series of consecutive units though units proved not to be of
a standard length. Indeed the material from analysing the three categories
of function based on the collection and explanation of facts, the
availability and perceived viability of solutions and the mechanisms to

encourage the search for legitmation and shared reality, provides the core
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of this thesis.

Format of Thesis

Whilst the largest part of this thesis is concerned with the process of
conciliation the analysis of data begins in Chapter 2 with a survey of the
work of the conciliation service in the year during which most of the
appointments were observed. It is hoped that this will therefore give the
reader a clear idea of the characteristics of the conciliation service
research and set it within a nationwide context. Chapter 3 will consider
the question of responsibility for attendance at conciliation and for
participation in a process which such attendance entails, by looking at
referral characteristics and the expectations and beliefs of the clients
themselves about conciliation. Chapters 4 to 8 analyse the process of
conciliation by focusing on the construction of problems (Chapters 4 & 5),
of the solution (Chapter 6) and of motivation (Chapter 8) together with
the role of children in those cases at which they were present (Chapter 7).
Chapter 9 looks more closely at the images used within the process of
conciliation whilst Chapter 10 examines the influences within the marital
and family history of the clients which may account for the varying
degrees of "success" experienced by conciliators in encouraging parents to
accept images which lead to a shared reality and subsequent parental
agreement. Finally in Chapter 11 an integration of the findings of this
research is attempted together with a consideration of its wider

implications for social and legal theory.
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CHAPTER 1: NOTES

3.

Fostering a child under a Matrimonial Care Order led to an interest
in access difficulties and the workings of the Matrimonial Causes Act
1974; involvement of my husband in early in and out-of-court
conciliation schemes led to an interest in the role of such schemes.
The Robinson Report is the Report of the Interdepartmental
Committee on Conciliation (1983) and Esther Rantzen the following
year featured conciliation in her programme on BBC1l. More recently
'"You and Yours' on Radio 4 did a daily session on conciliation during a
week in June, 1986.

The Solicitors Family Law Association, founded by solicitor John
Cornwell, produced its own Code of Practice in 1983 setting out 26
guidelines for 'a conciliatory rather than a litigious approach' and has
since lent the weight of its rapidly growing membership to the
conciliation 'movement'. Judges in the Family Division and in County
Court have made numerous statements in and out of court (e.q.
Grant, Graham-Hall) and many Judges chair management committees
of Independent Conciliation services (see D Parker and L Parkinson
1985). 'Probation' the journal of the Probation Services which
includes DCWOs, has carried many articles over the last 3 years
giving passionate support to the conciliation idea. The National
Marriage Guidance Council has jointly funded and run several
independent conciliation services and many other charitable
organisations (e.g. N.C.H., Dr. Barnardos, Diocesan Welfare
Associations) have set them up. Keith Best M.P. has on 2 occasions
led a deputation of members of the Houses of Commons and Lords

(including Baroness Faithful and Baroness Ewart-Biggs) together with
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5.
6.

7.

8.

9.

10.

the pro-conciliation lobby, to the Lord Chancellor on the question of
funding for conciliation.

For example Family Forum has organised national conferences on
conciliation (attended by me on 23.10.81 and 21.11.85) which have
been attended not only by all the bodies mentioned in note 3 above
but also by representatives of CAB, Family Welfare Centres, One
Parent Families, Psychiatric Units, Womens Refuges, Local Social
Services Committees, the Salvation Army, Campaign for Justice in
Divorce, Save the Children Fund, the Law Commission, Gingerbread,
University departments of Law, Sociology and Social Administration,
Housing Associations and the DHSS, to name but a few.

The Newcastle Conciliation Project Unit (see Ogus and Walker: 1985).
See Yates: 1983, 1985 and Davis and Bader: 1985a, b.

For a discussion of this conciliation:research link see the writers
unpublished paper 'Conciliation - the Theory and Practice' (Brunel
1984).

This section draws heavily on Parts 1A, 1B, 2A, 2B of the writer's
unpublished M.A. Dissertation: 'Conciliation in Divorce - Is it the
answer to access problems?' (Brunel University 1983).

There are no annual statistics for this but in 1979 there were
estimated to be 200,000 separated waomen with dependent children
(National Council for One Parent Families Annual Report 1980) and a
Report by the Study Commission on the Family (the Family Policy
Studies Centre) states that 1,500,000 children now live in one parent
families (Families in the Future: A Policy Agenda for the 80s -
reviewed in Family Law (Vol. 13, No. 4).

Central Statistical Office: Social Trends 15 (HMSO: London, 1985)

quoted in Parkinson, (1986:5) who points out that some of these will
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11.

12.

13.

14,

15.

16.

17.

18.

19.

20.

21,

experience multiple separations.

This greater acceptance does not yet seem to have reached the
American level where it is reflected in the widespread sale of divorce
cards with greetings like 'May your divorce be a new beginning',
quoted in Forter (1982).

Taken from O.P.C.S., summarised in Children and Divorce, the
Children's Society 1983, p31 and from the Central Statistical Office:
Social Trends 15, HMSO London 1985.

For a discussion of figures for remarriage and divorce see Haskey:
1984,

Formerly s2 Matrimonial Proceedings Act 1958.

Laid down by M.C. Rules 1977 r48. 98% of Petitions are undefended.
D.P.M.C.A. 1978 ss8 1, 2, 8,

As defined at s52(1), M.C. Act 1973 and s88(1), D.P. and M.C. Act
1978.

This form is set out at Rule 8(2) of the M.C.R. 1977 and the
Statement gives the following information to the Court:

(i) Residence (ii) Education/employment (iii) Financial provision
(iv) Access (v) lllness and disability if any (vi) Care/supervision
orders, if any.

Report of the Matrimonial Causes Procedure Committee; 1985,
paragraphs 4.33 - 4.37.

In research based on the Avon Divorce Court Welfare team, in 10% of
cases the D.C.W.O. found circumstances 'very different' and in 21%
'different' from the Statement of Arrangements: in Social Work
Today 1980, 12-15.

Sir Roger Ormond: 6th Hilda Lewis Memorial Lecture 1973, quoted in

Murch: 1980, 213.
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22.

23.

24,

26.

21.
28.

29.

30.

31.

Some comments of the Booth Report (1985) are particularly relevant
here: "Although we appreciate the argument that the duty imposed
upon the Court by this section is not an adjudicative function and
that it smacks of paternalism, we think that the matter is of such
general importance that we should not consider recommending the
repeal of s41 without proposing the substitution of some practicable
alternative. We have not received any suggestion as to what that
could be. Basically we have considered it to be out task to think how
best to improve the procedures relating to the way in which the
Court can consider the arrangements for the children "(para. 2.24).
See Chapter 9 note 109.

Indeed M. Southwell (1982) found that not all judges wish to push the
child's right of access when the absent parent is not anxious for
access. (I am grateful for permission to use this thesis).

See writer's M A Dissertation pp3-8 and discussion in Chapter 9.

See for example, D Mathieson in Probation Journal vol. 23, no. 3, 67
who wrote of "a state of confusion". See also articles to mark the
centenery of the Probation Journal for 1976.

See for example: Fraser (1980), Millard (1979), Chapman (1979).

For a further discussion of the origins and development of these 2
approaches see the writer's M.A, Dissertion pp50-57.

Some DCWOs would argue that conciliation has been enjoined on
them by the Practice Direction of Jan. 27 1971 (see Parkinson: 1986,
63-4) which has been little used.

See Parkinson: 1986 ppl-9 for a slightly different summary of the
reasons for the 'recent focus on conciliation'.

In fact the financial consequences are not dealt with in all

conciliation schemes whereas conciliation is now wider in its scope
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32.

33.

34.

35.

36.

37'
38.

39.
ao.
4].

because it does not confine itself to married partners.

For example by the Report of the Interdepartmental Committee on
Conciliation (1983) pp 1-2 and the Booth Committee (1985) paragraph
3.10. Parkinson (1986) pp 64-5 talks of this definition as "widely
accepted" and "widely quoted as the most most authoritative and
comprehensive definition" though she goes on to say why it is
unsatisfactory.

See Parkinson and Westcott (1980). Indeed B.C.F.C.S. was set up by a
sub-group of the Bristol Finer Joint Action Committee which met
from April 1975 onwards.

In a project funded largely by the Nuffield Foundation at the
Department of Social Administration, Bristol University.

Formerly coordinator of the B.C.F.C.S., now organiser of the
National Family Conciliation Council and whose latest publication
(1986), pp 74-78 is a good starting point for a history of the
B.C.F.C.S.

For a summary of the scene in Scotland and the Irish Republic see
Parkinson: 1986, pp 197-99.

For criteria drawn up in 1982 see Parkinson: 1986, pp 107-8.

The service at which this research was conducted is not affiliated,
for example.

Consultation Paper 1983 and Report 1985.

S Cretney in the Foreward vii to Parkinson: 1986.

This is a statement derived from overall impressions gained at
conferences and meetings of conciliators and the reading of articles
and counter-articles in journals. For example Davis and Bader (1985a
and b) received a very hostile reception at the service researched

whereas in fact its criticisms were very specific and did not attack
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42.
43,

44.

45.
46.

47.

48.

49.

50.

51.

conciliation generally.

For example Davis G at Bristol and Lund M at Cambridge.

For example Donovan, Brophy, Bottomley.

E.g. M J Drake 1985: "It was emphasised that it is not a case of
winning or losing, and joint parenting and responsibilities are not
ended by separation”. (p66).

Leaflet issued by NFCC "Conciliation in Divorce and Separation" pl.
See J. Bernard 1982 especially pl2 and Gillespie 1972 especialy p131.
For example, one of the more useful surveys is that done by Edgell
and even here children decisions (in this case education and clothes)
made 2 out of a range of 12 dec .ision-making areas (1980:57-63).
Similarly Platt's (1969) interviews included 15 questions on conjugal
roles and decision-making and only 3 related to children, (outings,
bed-time and education).

The classification used by Butt (1957) to refer to conjugal role
relationships which included a predominance of joint organisation
rather than a segregated organisation with differentiation of tasks
and activities.

Edgell quotes the following works to support this contention:
McKinley D (1964) Social Class and Family Life, Collier Macmillan
Holter H (1970) Sex roles and Social Structure (Oslo University)
Oppong C (1975) Human Relations Vol. 28, 80-89.

Oakley 1974 especially pp138-160 which discussed Edgell 1980, pp 7-
8.

For further discussion of Edgell's work and the assumptions regarding
concepts of jointness and equality etc. in the literature and
difficulties of research in this area see writer's unpublished Paper

'Conciliation in Divorce. How is this related to decision-making in

47



52.

53.

54.

56.

57.
58.

59.
60.

61.

intact families?' (Brunel 1984).

E.g. Anne Oakley (1974) tries to be more precise (e.g. the husband's
level of participation is classified as high, medium or low) but she
still does not exactly indicate how she assessed her data except that
it is 'relative’' to the rest of the sample. She also assumes equality
entails sharing of the same tasks, not the equal sharing of different
tasks.

E.g. Blood and Wolfe (1960) used 8 areas of decisioning with different
conclusions.

E.q. J Platt (1969) pp 288-291 found the percentage of couples giving
'joint' answers varied from 8% - B85% depending on particular
questions.

E.g. D H Toomey 1971, pp 417-431 found 'mo strongly marked
pattern'.

In Dreitzel 1972, pl110 at pl114.55. E.q. E E Le Masters (1972) p110.
E.g. Benson 1968 Ch. IV 'The Passing of the Patriarch'.

E.g. Green (1976) refers to the 'matrist' age.

J Bernard 1982, pl127.

A Oakley 1974, p149.

1973, pp 31-2 replacing 'partnership' used in 1967, p61.

Interview in 'Woman' 11 Sept. 1982 quoted by T Fitzgerald in M Loney
et al (Ed) 1983.

Address to Conservative Party Conference 1979 in M Loney et al.

For a discussion of literature re explanations for power inequalities
between men and women, especially in marriage see writer's Paper
1984, pp 22-25.

This section will not attempt a comprehensive explanation of the

methodology employed - this is to be found at Appendix 9.
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62,

63.

64.

65.

66.

67.

68.

69.

70.

71.

72,

For a good description of the 2 main approaches of sociology -
qualitative and quantitative - see Schwaitz and Jacobs (1979). Also
for a discussion of 'sociological understanding' see Outhwaite (1975).
For a discussion of both techniques see again Schwartz and Jacobs
(1979).

See Burgess: 1984, 147-63.

cf. Lufland's (1971) comment re categorisation of material that there
is no substitute "for a close sense of the empirical circumstances"
(p23).

See Spradley: 1979 for a discussion of language distinctions and the
various 'translation' and writing methods, especially pp 29-33 and
205-215.

This role included elements that were imposed as well as sought; for
example, being asked legal advice during conciliation appointments.
This balance was particularly important because the conciliation
service was in its early days and therefore felt itself to be
vulnerable.

For a discussion of reflexivity and feedback inherent in ethnography
see Spradley: 1979, pp 93-4.

See Garfinkel (1967), Rogers (1983) and Turner (1974). For a
discussion of criticisms of ethnomethodology see Douglas (1976 52:4).
See Hammersley and Atkinson (1983) for a discussion of the
interactionist perspective research methods at pp 1-37.

For a fuller discussion of this, see writer's unpublished Paper (note 51

supra) pp 26-29.
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CHAPTER 2: THE CONCILIATION SERVICE AND THE METHOD FOR ITS STUDY

The conciliation service used for this research is located in the Home
Counties based on the County Divorce Court Welfare Service which had
been operating as a separate Civil Work Unit since October the lst 1982.
At that time officers were beginning to use conciliation in the preparation
of welfare reports and by March 1983 were supplying officers to staff
In-Court conciliation at two county courts. Meanwhile, in the spring of
1983 senior Divorce Court Welfare Officers set up an out of Court service
to run alongside the Civil Work Unit and operating from its premises,
together with rooms in nine Probation Offices throughout the county, using
Probation Officers and volunteer conciliators recruited mainly from other
conciliation services, marriage guidance and social services but
administered by the Unit. During the period of the research 28
conciliators were involved in at least one case each, nine of these were
Divorce Court Welfare Officers doing approximately 30% of the referrals
leading to joint appointments.(1) During the first year of the
conciliation service, before the acquisition of the research samples began,
the service dealt with 85 referrals - a higher number than most services
recorded by the Robinson Report.(2) The figure rose to 154 referrals in
the second year which is comparable to figures provided by a more recent

study of independent out-of-Court services.(3)

Such are the bare facts about the Conciliation Service on which this

research is based. Whilst Chapter 1 discussed the overall concerns of this
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research and its general methodological approach, this chapter will address
itself to particular descriptions of the Conciliation Service and its work as

well as to an explanation of the methods used in its study, both of which

will further an understanding of the analysis in subsequent chapters.

The object of this chapter is therefore threefold:

Firstly, to give a statistical picture of the work of this Conciliation

Service.

Secondly, to provide an introductory overview of what takes place
within the activity described as conciliation, in terms of its setting,
personnel, time-scale and observed conventions.

Thirdly, to explain the conceptual tools which this research will use to

study the conciliation process. (A fuller methodological account is

contained in Appendix 9.)

A. The Conciliation Service

The aims of this research study do not depend on either the typicality of
this conciliation service or of the cases and clients observed. The
conciliators involved believed they were conciliating and the organiser with
wide contacts in the conciliation movement, believed his service was not
untypical. Conciliation is an activity which depends more upon the
beliefs and understandings of those undertaking it than upon adherence to
some generally accepted rules or procedures. The greater understanding of
the 'meaning' of conciliation gained from this study is therefore significant

in itself and has relevance for policy and academic discussions on

51



conciliation generally.(4) Nevertheless there are good reasons why this
research has included a statistical survey of the work of this service over a

year,

Firstly, there has been some statistical research (5) and much more is
under way.(6) There is, quite rightly, interest in various institutional forms
of conciliation and concern to identify the type and size on service of
which any research is based. It was appropriate therefore, to locate this
study within the general range of conciliation services available. Therefore
all files of cases accepted by the conciliation service 1984/5 were
examined, coded and computer analysis completed using S.P.S.S. so that
the general characteristics of the service are available for comparison with
those of other services. As yet, such a comparison is inevitably
inadequate. The research done for the Robinson Report (1983) was small-
scale and methodologically flawed, Yates' (1983,1985) research was based
only on N.,F.C.C. affiliated services. There is otherwise only a number of
independent monitoring projects of individual services and the statistics
arising from the valuable, but largely qualitative, research done by Davis
and his associates. However, it is hoped that this study can be related to
the findings of the Newcastle research project which is presently under
way. The survey also helped to add a context for the observed sample

which aided the process of understanding.

Secondly, for reasons outlined in appendix 9, the 24 observed cases were
not acquired entirely at random. Statistics have therefore been compiled
for all cases leading to at least one joint appointment for comparison with

the observed sample of 24 in order to isolate, if present, any factors which
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make the latter untypical and which would therefore be required for a

better understanding of them.

Thirdly the aim of understanding the process and shedding light on
responsibility for and within conciliation could also be furthered by looking
for trends and correlations within a large sample, especially as regards
characteristics such as family size, the legal status of the parents and the
number of appointments. Lastly this project was built partly on personal
dissatisfaction with statistical surveys being produced about conciliation.
They can be useful as the above reasons indicate but they can hide as
much as they reveal. Therefore a subsiduary aim of this statistical survey
was that it would, by being produced in tandem with the observed sample
which it includes, illuminate what is hidden or distorted by such statistical

surveys. (7)

This Chapter will therefore describe various characteristics of the
referrals and, where the state of current research makes this possible, will
compare the sample with other conciliation services. Also, where
applicable, it will compare the large sample with the samples of joint

appointment cases and the 24 observed cases.
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(1) Referrers

(i) Data on the origin of referrals was coded under two variables: the Agent
and the Source. Therefore it was possible to indicate whether the mother,
father or both parents initiated the appointment, either as the provider of
the request or as the person in whose interests the agent would act.
Detailed categories were provided for coding referral agents in order to

show the great variety of agencies involved in referral to conciliation, as

Table 1 shows:-

TABLE ONE

Whole sample: Referral Agents (8)

Referrer No. of Cases Y 4
Mother 27 17.5
Father 20 13.0
Both Parents 2 1.3
Solicitor 36 23.4
C.A.B. 6 3.9
M.G. 1 1 0.6
H.V. 6 3.9
P.0O. 7 4.5
S.W 12 7.8
C.G. 1 0.6
Relative/
Ftiend 6 3 . 9
Conciliator 1 0.6
Women's Refuge 1 0.6
Step Family
Assoc. 1 0.6
Court
unspecified 5 3.2
S. 41 3 1.9
Judge not 541 1 0.6
In Court Concil 1 0.6
Magistrates
Court 2 1.3
DCWO 15 15 9,7
Total

154 100.0
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Therefore:

31.8% of referrals (49 cases) are parental self-referrals.

23.4% of referrals (36 cases) are solicitor referrals.

17.5% of referrals (27 cases) are from the Court or Divorce Court
Welfare Officer.

16.2% of referrals (25 cases) are from non Civil Unit 'caring
professions' (5.W.s, P.Os. H.Vs)

11% of referrals (17 cases) originate from a variety of other agents.

Within the self-referrals the mother is the agent in slightly more cases than
the father. This difference is more marked in the data for the source of
referral and does not correspond to Yates' finding that fathers were

slightly more likely than mothers to seek conciliation. (9)

TABLE TWO

Whole Sample: Source of referrals

Parent No. of Cases b4 Adjusted 2

Both 23 14.9 15.6

Mother 76 49.4 51.7

Father 48 31.2 32.7

Not known 7 4.5 Missing
154 100.0 100.0

(i) This Conciliation service has therefore a very wide range of referral
agents:  All sources listed in Appendix 3 of the Robinson Report are
represented. Publicity for this service therefore appears to be wide

ranging -both professionally and territorially. However this 'spread' may
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not be typical of out of court services in that research so far suggests they
depend more on solicitor referrals than does this service. = The Robinson
report (10) noted that half of Bristol's referrals came via solicitors as did
Yates' study of eleven services, though her figures show a similar
percentage of self referrals and a similar minority of cases from Citizen's
Advice Bureaux.(11) Research into Cleveland Family Conciliation Service
(12) also found that the majority of referrals came from solicitors (no
statistics being provided because of difficulties in access to files) and
therefore concentrated on the "key position" of solicitors. The researchers
do suggest two temporary reasons for this which may be a relevant factor
in interpret ing other statistics. These reasons are that CFCS had
originally deliberately restricted referrals to solicitors and that approval
for referrals from Courts had taken a long time to arrange. It is also very
likely that probation-based services do generally have a larger percentage
of referrals from Courts, so affecting the overall referral statistics.
Certainly Bromley F.C.S. which is also probation-based, has only 11% of
self-referrals and 24% from solicitors with about a quarter of all referrals
made by a Court (13) which compares with this research Services' 17.5%
and contrasts with Yates' figure of 21% to cover all referrals other than

self, solicitor and C.A.B.

This research also pointed out the extreme caution necessary in
interpreting referral statistics. It was unclear from the files whether
solicitors were merely agents of parents or acting independently. Similarly

C.A.B. entries could often be reclassified as self- referrals in that

g
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the Citizen's Advice Bureaux had been used simply to obtain a phone
number. Even more interesting were the cases where neither the client,
conciliator nor secretary were clear about the origins of a referral. This
need not be the result of chaotic administration. There were indeed cases

of simultaneous referrals and of clients or agents too upset to be coherent.

(iii) The totals for solicitor, Court, and social worker referrals are very
similar for the whole sample, the sample of those cases leading to at least

one appointment attended by both parents jointly (joint sample) and the

sample of 24 observed cases (observed sample).

There is a slight difference in the self and others referrals in the whole and
joint samples, though the joint and observed samples are similar.
However the percentage of referrals from social workers and others is
lower than in the observed sample than the joint sample though the
difference is spread equally over the other three categories. There are

also some differences in the source of the referrals.

TABLE THREE

Comparison of referral agents for 3 samples.

Referrer Observed Joint Whole
Parents 29.2 23.3 31.8
Solicitors 25.0 22.1 23.4
Court 25.0 20.9 17.5
Social Worker 8.3 16.3 16.2
Others 12.5 17.4 11.0
100.0 100.0 100.0
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TABLE FOUR

Comparison of source of referrals for 3 samples.

Source Observed

Both parents 25.0
Mother 37.5
Father 37.5

Missing Cases 0.0

100.0

Joint Whole Adj
22.1 (23.2) 14.9 (15.6)
45.3 (47.6) 49.4 (51.7)
27.9 (29.3) 31.2 (32.7)
4.7 - 4.5 -
100.0 100.0 100.0 100.0

The observed sample is therefore slightly untypical in that the mother and

father are the source of nine referrals each whereas the other samples

have more mother source.

This may be related to the smaller percentage

of social worker and other referrals as these tend to be from a mother's

agent as the following Table shows.



TABLE FIVE

Source:-
Referrer Count Both Mother Father Row
Row PCT Total
Col PCT
Tot PCT
Parents 1. 1 11 8 20
5.0 55.0 40.0 24.4
5.3 28.2 33.3 33.3
1.2 13.4 9.8
Solicitors 2. 2 9 8 19
.10.5 47.4 42.1 23.2
10.5 23.1 33.3
2.4 11.0 9.8
Court &
D.C.W.0.'s 3. 10 3 5 18
55.6 16.7 27.8 22.0
52.6 7.7 20.8
12.2 3.7 6.1
Social Workers
& Health
Visitors 4. 2 8 1 11
18.2 72.7 9.1 13.4
10.5 20.5 4,2
2.4 9.8 1.2
Others 5. 4 8 2 14
28.6 57.1 14.3 17.1
21.6 20.5 8.3
4.9 9.8 2.4
Column Total
19 39 24 82
23.2 47.6 29.3 100.0

2. Families

(i) Location

In those cases where the parents have already separated, one parent may
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have to travel a longer distance to the appointment. Certainly in the
observed sample one father had travelled nearly 300 miles and the mother
in Case 11 and the father in Case 7 expressed a deep sense of resentment
at the appointment because the location was more convenient for the other
parent. Therefore, as such resentment might influence the progress of
conciliation, the location of mother and father were coded under 26 areas.
In six of these areas, each a location for conciliation appointments, there
lived almost two thirds of both mothers (100) and fathers (95). Likewise,
if the data is recategorised then it is seen that 90.8% of mothers and 83%
of fathers lived within the county. This is not a statistically significant
difference though it may well mask transport difficulties compounding a
difference of only a few miles travelling within the county. However, it is
worth noting that only 4.6% of mothers travel from over 50 miles outside
the county compared with 10.2% of fathers and, altogether almost twice as
many fathers have to travel from outside the county as do mothers (17% to
9.2%). Within the observed sample also, a majority of parents (17 fathers
and 22 mothers) live in the county and even more fathers have to travel
from outside(19.1% compared with 8.3% of mothers) though five out of
these seven fathers travelled from less than 50 miles outside. Nevertheless
conciliators may well need to be aware of the potential power factors

involved here.



(ii) Marital Status

Researchers have been concerned to ascertain whether clients are already
divorced and for how long they have been separated because of existing
conflicts of opinion about the optimum timing for conciliation in the

process of separation and divorce.(14) These facts formed part of the data

requested from conciliators but the response was disappointing.

results must therefore be treated with caution.

TABLE SIX

Whole Sample : Marital Status

Status No.of Cases b4

Living together:

Married 29 18.8
Divorced: Decree Nisi 8 5.2
Divorced: Decree Absolute 55 35.7
Separated but no divorce 37 24.0
Separated but never
married 2 1.3
Never married/Cohabited 2 1.3
Not known 21 13.6
15_4— 100.0

6!

6.0
41.4

27.8

1.5
1.5

100.0



Therefore 49.6% (29+37 cases) were referred before a Divorce Petition had

been filed which compares with the figure of 47.5% for the Bristol study

with a smaller percentage of couples un-married (3% and 4.1%)

However

such statistics mask considerable complexities and the stage in the divorce

- if relevant - may be less significant than the time separated.

The data

for the joint sample suggests that nearly half the couples who attend have

been separated less than six months, if at all, but does stress that problems

can be referred to conciliation much longer after separation.

TABLE SEVEN

TIME

Nil not
Separated

1 month or
less

S weeks -
2 months

3-6 months
6-11 months
1 year

2 years

3-5 years
6-10 years

Not known

No of Cases

17

S W 0 W

11
15

19

86

Adjusted

Cumulative Cumulative %

for observed

sample

17.4

17.4

26.1
34.8

43.5
47.8

65.2
95.7
100.0
100.0




As the right hand columm illustrates, the observed sample had slightly
fewer parents recently separated, but more separated for 3 to 5 years,

though the missing values may have biased the joint sample.

(iii) The Children

295 children were involved in 148 referrals from which there is such data,
185 of this total being involved in the joint sample. Of the couples within
this sample, twenty five percent had one child, forty four percent had two
children and 29.8% three or four children with one couple being childless.

The spread of ages within the families is indicated by Table 8.

TABLE EIGHT

Joint sample: ages of oldest and youngest children in the family.

Youngest child Eldest Child
AGE No of Adjusted % No of Adjusted
cases cases Y 4
4 yrs or
under 24 29.3 13 16.0
5-10 yrs 39 47.6 29 16.0
1r -17
yrs 16 19.5 29 35.8
18 yrs or )
over 2 2.4 9 11.1
hild
No chi renl 1.2 1 1.2
Not known 4 - 5
Total 86 100 86 100
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Therefore almost a third of the couples had a very young child with a
further half having their youngest child at Primary School. Over two
thirds of couples had families with the oldest child at Primary or Secondary
school. The joint and small samples both have an average of just over two
children per family (2.2 and 2.3) The spread of ages is also similar except
that all families in the observed sample have children under eighteen but a
slightly higher percentage have an oldest child over eighteen. (17.4% as
opposed to 11.1%). Though these figures do not give total numbers of
children of each age group they are not inconsistent with national figures
of two thirds of children whose parents divorce as being eleven years old

and under and a quarter as being under five.(15)

(iv) Care and Custody

As the following Table shows there is little difference in the distribution of
caretaking (with or without a Court Order) in the three samples. Over two
thirds of the cases have the mother as the main caretaker with the father
in only 16% of cases and with a small minority where siblings are split

between the parents as Table Nine illustrates:
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TABLE NINE

Caretaker

Mother has
care &
control

Father has
care &
control

Mother &
Father have
care of at

Whole Sample

No of Adj

Cases 4

89 58.9
25 16.6
7 4.6

least 1 child

Relative has

care of at
least 1
child

N/A parents
not
separated

3 2.0

26 17.2

All children

over 18 and

not living
at home

Not known

Joint Sample

1 0.7
3 -
154 100

No of Adj

Cases y 4

49 57.6
13 15.3
6 7.1
1 1.2
15 17.6
1 1.2
1 -
86 100

Observed

No of
Cases

15

0
0

24

Adj

62.5

16.7

8.3

0.0

12.5

0.0

100

Except where the terms of the Custody Order were part of the dispute

conciliators rarely asked about legal custody.

Therefore a fifth of cases

are missing from the analysis and in both the joint and whole samples

another quarter are cases with separated parents who are known not to

have any Custody Order.

These factors may therefore account for the

larger percentage of couples with Joint Custody Orders in the aobserved

sample (13% as opposed to 7.1% in the Joint Sample), the smaller

percentage with no Order (17.4% to 28.6%) and the slightly larger
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percentage with mother custody (43.5% to 34.3%). In all samples father-

only custody is unusual, ranging from 4.3% to 7.4% of the total.

4. Appointments

(i) Attendance

As the very existence of whole and joint samples has indicated, not all
referrals lead to appointments taking place, either with individual parents
or jointly. For the conciliation service researched there is a 'wastage rate'
of 32.5% of referrals which lead to no appointments of any kind. This
compares with the Robinson Committee's average of 20% (1983:Appendix
3). Out of 150 referrals there were therefore 86 leading to joint
appointments (two preceded by separate interviews) and a further 18
resulting in at least one parent attending an appointment. This a a
higher percentage of joint interviews than at Bristol F.C.C.S. (28.6% to
17.3%) (16). However Parkinson refers to separate interviews for both
couples as 'shuttle mediation' and discusses research showing that initial

enthusiasm for this method has now waned.(17)

Therefore 67.5% or 104 of referrals led to an appointment of some sort
taking place and just over a half of the referrals (55.8%) led to a 'typical’
conciliation session attended by two parents and two conciliators.
However such statistics do not reveal the often long and complex process
between referrals and appointments. Various dates were often offered
before parents found dates suitable to them: this did not necessarily lead

to either confirmation or attendance.  For example 4.9% of mothers and
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7.9% of fathers turned up alone for the first appointment despite
confirmation of attendance by the other parent. Conversely of the 84 cases
leading to a joint first appointment only 81 had been jointly confirmed. In
the whole sample, in 10.6% of referrals neither parent confirmed and in
27.8% only one parent confirmed with equal numbers in the mother- only

and father-only categories.(18)

(ii) Number of Appointments

Of those referrals leading to some sort of appointment 85.6% led to one or
two appointments taking place with a small minority (5.7%) having five to
eight appointments each. To my knowledge there is no research data on
the average number of appointments (19) though conciliation is always
referred to as a short term method, as opposed to long term counselling,
and Parkinson says it is 'often' one to three appointments (20) The
observed and joint samples have comparable percentages as Table Nine
shows except for slight variations in the three to eight appointment
categories, largely explained by the effect of one case differences on

statistics based on so small a sample.
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TABLE TEN

Three samples: Number of Appointments attended

Number of Appts. Whole Sample Joint Sample Observed Sample
No of )4 No of % No of )4
cases cases cases

1 63 60.6 48 55.8 13 54.2
2 26 25.0 24 27.9 6 25.0
3 6 5.8 6 7.0 1 4,2
4 6 2.9 2 2.3 2 8.3
5 1 0.9 1 1.2 0 0.0
6 3 2.9 3 3.5 1 4.2
7 0 0.0 0 0.0 0 0.0
8 2 1.9 2 2.3 1 4.2

104 ;66__ ;; 100 24 100

Therefore the majority of cases do have only one appointment though the
8.6% of cases with four or more referrals is not insignificant in terms of

both the resources of the conciliation service and the different approaches

it may entail.

(iii) Length of Involvement

Statistics concerning the period of time from first to last appointment lead

to similar conclusions.
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TABLE ELEVEN Joint observed samples: Length of involvement.

Joint Samples Observed Samples
No of Adj % No of Adj %
cases cases
N/A 1
appointment 46 56.1 13 54.2
2 weeks or
less 5 6.1 3 12.5
6 - 10 weeks 17 20.7 4 16.6
3 -5 months 3 3.7 1 4,2
not known 4 - 0 -
86 100 24 100

In both the joint and observed sample approximately 12% have
appointments within a month, a further 20-24% within six months and 10 to
15% within a year. Excluding therefore those cases with only one
appointment, approximately two thirds of clients complete their

appointments in five months or less.(21)

(iv) Use of Conciliators

During the course of the research year twenty eight conciliators were

listed by the service with twenty two acting as conciliators in the joint
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appointments. Some of these were students, some left the conciliation
service in the course of the year and two refused to participate in the
observed appointments. These factors account for most of the minor
differences in the use of conciliators within the joint and observed samples.
There were wide variations in the use of conciliators by the service
resulting from availability and experience of conciliators. In both
observed and joint samples around three quarters of the cases were dealt
with by conciliators coded numbers 1 to 10. (74.8% and 78.6% respectively)
and in both samples conciliators 1 and 2 took part in a higher proportion of

the cases than their colleagues. (22)

70



tL

TABLE 12 Joint and observed samples : use of conciliators.

Conciliator Joint Observed Conciliator Joint Observed
No z No ) 4 No % No /4
1 27 15.6 7 14.5 13 4 2.3 1 2.1
2 25 14.5 9 18.7 14 3 1.7 1 2.1
3 12 7.0 2 4.2 15 3 1.7 2 4.2
4 15 9.7 0 0.0 16 2 1.2 ] 0.0
5 12 7.0 4 8.3 17 2 1.2 2 4.2
6 14 8.1 4 8.3 18 3 1.7 1 2.1
7 7 4.1 2 4.2 19 2 1.2 0 0.0
8 8 4.7 4 8.3 20 3 1.7 1 2.1
9 7 4.1 0 0.0 21 1 0.6 0 0.0
10 8 4.7 4 8.3 22 1 0.6 0 0.0
11 5 2.9 2 4.2 23-28 1 0.6 0 0.0
12 6 3.5 2 4.2 1 conciliator 1 0.6 0 0.0
TOTAL

172 100.0 48 100




(v) Presence of Children (24)

Children were present at only a small minority of appointments as the

following Table shows:-

TABLE THIRTEEN

Joint Ad justed Observed
No of )4 No of cases )4
cases
No of
children at
part or all
of an appt. 74 87.1 16 79.2
At least 1
child
vesreesel 9 10.6 4 16.7
appt.
mro2 1 1.2 1 4.2
appts.
"n o un 3
appts. 1 1.2 0 0.0
Not known 1 - 0 -
86 100.0 24 100

This does not include the child who attended because of anticipated baby

minding difficulties.

The observed sample therefore has a slightly higher percentage of cases
which included child attendance. These statistics do not reveal the great
variation in lengths of time children attended or whether they attended on

their own, with siblings or with parents.



5. Problems Referred

(i) Coding this data presented particular difficulties, some of which are
discussed more fully in later chapters.(24) Firstly referral forms contained
conflicting information as to the problem referred and secondly the
problem, contrary to the researcher's assumption, was not always a dispute
but rather a concern' or a need for advice. Coding was able to take
account of the latter but entailed arbitrary decisions about the former.
Table Fourteen therefore gives details of the original categories for the
whole sample in order to show both the complexity of the problems

referred and the prominence of problems over the details of access.

TABLE FOURTEEN Whole Sample: problems referred

Code Number of cases Adjusted
1 Principle of access 24 15.8
2 Details of access 59 38.8
3 Unspecified access

difficulty 6 3.9
4 Access & separation 2 1.3
S Custody & Care 8 5.3
6 Custody and separation 3 2.0
7 Custody and access 6 3.9
9 Custody and access &

separation 2 1.3
10 Disputed separation/

reconciliation 21 13.8
11 Separation queries 7 4.6
12 Separation counselling 1 0.7
13 Physical separation -

disputed accommodation 2 1.3
14 " " no dispute 2 1.3
15 Financial issues 1 0.7
16 Dispute over child

rearing 1 0.7
17 Concern over child's

behaviour/health 5 3.3
18 Dispute re: education 1 0.7
19 Advice and counselling

re: access 1 0.7
00 Not known 2 =
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Therefore:

Access was the referred problem of 59.2% of referrals (Codes 1 to 3 + 19)
Separation was the referred problem of 19.1% of referrals (Codes 10 to 12)
Custody was the referred problem of 5.3% of referrals (Code 5)

Child rearing was the referred problem 4.6% of referrals (Codes 16 to 18)

A mixture of problems was referred in 8.6% of referrals (Codes 4, 6 to 9)
Accommodation on separation was the referred problem in 3.3% of

referrals (Codes 13 to 15)

Caroline Yates does the above analysis in terms of issues referred, not

cases referred.(26) Therefore for comparability the above figures represent
167 issues in 152 cases. 59.9% of these issues concerned access (Yates:
48%), 12.6% of these issues concerned custody (Yates:25%), 24.6% of these
issues concerned separation (Yates:11%) and 3.% of these issues concerned

property and finance (Yates: 14%).

If Yates sample proves to be typical of out-of-Court schemes then the
research service would appear to specialise more in access than separation
decisions. This perhaps partly reflects closer links of the Probation-based
schemes with the Courts and the Civil Unit where the definition of access

is a major preoccupation.
It is also interesting to note that 16 cases (10.4%) of referrals were not

referred as disputes (Coded 11, 12, 14,17 & 19), again problematising the

'‘parental dispute settlement' image of conciliation.

7,



(ii) Though the figures for joint appointments are very similar to those for

the whole sample there are some significant differences in those for the

joint and observed samples.

TABLE FIFTEEN

Joint Sample

No of Adj %

cases
Access 51 60.0
Custody 4 4.7
Separation 17 20.0
Child
Rearing 2 2.4
Mixed Issues 9 10.6
Accommodation 2 2.4
Not known 1 -

86 100.0

Observed Sample

No of 2
cases

14 58.3

0 0.0

1 4.2

2 8.3

6 25.0

1 4.2

0 -

24 100.00

However there are various possible explanations for these differences

"
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which also stress particular difficulties in using conciliation statistics.
Firstly, in the observed sample the high percentage of mixed 'issues' hides
four cases (3, 14, 16, 17, ) which, within conciliation, concentrated wholly,
or to a significant extent, on custody issues and which led to a disputed
custody application resulting in a change of custody. The low separation
figures can be similarly explained. These figures therefore depend on the
interpretation of which problem is most 'severe' by referral agents,
conciliation service administrative staff as well as the parents themselves.
Secondly, subsequent chapters describe the process by which problem
definitions are constructed in conciliation. Therefore the referral forms,
not always completed fully before the appointment, may well embody the
conciliator's perceptions of the problem stemming from the appointment
rather than referral information. Thirdly these very categories of
problems are themselves artificial and therefore, as with all coding,
material is lost. Which category, for instance, conveys the nature of a
difficulty arising from a child's violent behaviour at access times while

final custody decisions are unmade?

(iii) Cross tabulation of the source of referrals by the problem referred
shows that a larger percentage of referrals originating from the mother are
concerned with separation (27) and a slightly larger percentage of father

referrals are concerned with access.(28)

TABLE SIXTEEN

Whole Sample Source by Problem
(Row %) Problem
Source Access Custody Mixed Separation Children Other
Both 43.4 8.7 4.3 39.1 0.0 4.3
Mother 58.6 5.3 9.3 18.6 5.3 3;;
Father 66.0 4.3 10.7 8.5 6.4 .



As Table Six suggests, both parents jointly are more likely to initiate
conciliation for separation difficulties though the number involved (9
cases) is small.

6. Outcome

(i) Agreement Rates

The Inter-departmental Committee Study Group has been criticized for
using a very narrow definition of 'agreement' which linked success to the
avoidance of applications to Court and therefore found a success rate of 25
to 38% for voluntary schemes which compared with 50 to 70% rates
provided by conciliators.(27) Nevertheless Yates having dismissed the
Robinson definition as unsatisfactory (28), uses conciliator definitions to
conclude that 63% of cases reached full agreement and a further 21% on
some of the issues. She argues that the discrepancy between the two sets
of statistics must be partly accounted for by inadequate statistical
methods used by the Robinson Report. However, she does not hint at the
real difficulty - that of using statistics that are a product of the
interpretations of conciliators and researcher. Follow-up interviews showed
that even parents found difficulties in deciding whether, if agreement had
occurred at conciliation, it should be viewed as full or partial. Conciliators
also felt agreement was an inadequate indicator of even the immediate
outcome and wished to include some element of "better parental
relationships". Clearly in the 10% of cases where the issue was not in
dispute the recording of outcome is even more problematic. There is also

a particular difficulty of coding those files where the content of the 'full
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agreement' recorded by conciliators did not tally with the referred
problem. Lastly in compiling the very popular (31) agreement rates there
is the difficulty of choosing the sample on which to calculate statistics.
Many publicized success rates do not specify whether the figure is a
percentage of the total referrals of the conciliation service or the total of
cases leading to appointments. Therefore for this conciliation service 47
cases with full agreement and 11 cases with some agreement recorded can
lead to very different figures. As only one of these 58 cases did not
entail a joint appointment then 57 out of 86 "typical' conciliation cases, i.e.
67.1%, led to agreement.

BUT this is also 58 out of 104 where some sort of appointment took place
i.e. 55.8%

AND it is also 58 out of 154 referrals i.e. 37.7%

The observed sample is typical of the joint sample as Table Seven shows.

TABLE SEVENTEEN - Joint and observed sample outcome

Joint Observed
Full or
partial 57 66.3 15 62.5
agreement
No agreement 25 29.1 7 29.2

N.A. (no dispute
or incorrect

referral) 3 3.3 2 8.3
Not known 1 1.2 0 -
86 100.0 24 100.0
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(ii) Success Factors

To investigate factors associated with success, a number of relationships
were analysed statistically, but none produced statistically significant
results There are, however, suggestions as to possible influences on the
agreement rate which need further research. Firstly there does not
appear to be any difference in the likelihood in reaching agreement of
father or mother originated cases. If the mother is the source, the
agreement rate (out of 144 cases) is 35.6%, compared with 37.5% for those
cases where the father is the source. However if both parents initiate the
appointment, success appears more likely - 47.8% of such cases reaching
agreement with the difference more than accounted for by a higher
agreement rate.  Secondly if the outcome is correlated with the referral
agent for the whele sample, whilst all agreement rates range within 60 -
76%, Divorce Court Welfare Officer and other helping profession referrals
appear to have slightly more success, and success is least likely when

parents are most responsible for the appointment.

TABLE EIGHTEEN
Row % Joint Sample Referral by result

RESULT
REFERRER AGREEMENT NO AGREEMENT N.A.
Parents 60.0 40.0 0.0
Solicitors 68.4 26.3 5.3
Court/DCWO 72.2 23.2 5.6
S.W./H.V 76.9 23-1 0.0
Others 60.0 33.3 6.7
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Thirdly all samples were analysed using three main categories for marital
status: Not separated, Divorced (with decree Nisi or Absolute) and
Separated but not divorced (including never married or co-habiting) There
were no significant differences between figures for the different samples.
However there is a suggestion that un-separated, married parents reach

fewer agreements than do other parents as Table Nineteen indicates.

TABLE NINETEEN  Joint Sample: Marital status by Result

ROW 2 Agreement No Agreement N/A TOTAL
1. Not sep. 47.1 47.1 5.9 22.1
2.Divorced 75.7 21.6 2.7 48.1
3. Others 73.9 21.7 4.3 29.9

Valid cases 77 Missing cases: 9

Therefore this would suggest also that there is little difference in the
success rate between those already divorced and those who are separated
but not yet divorced. Much of the debate has centred on whether
conciliation is more successful pre- or post Decree. The Robinson study
group found a slightly higher success rate for conciliation post Decree Nisi
whereas Yates in her preliminary sample found that 49% agreed post

Decree Nisi whereas 70% agreed if they came pre Decree Nisi. (30) My
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figures are not totally comparable but would suggest, at least, that no
definite conclusions can yet be drawn and that the post-and pre Decree
division is one that interests the Courts but is not necessarily a significant

division for conflicted parents.

Lastly there may be more likelihood of agreement if the problem is
confined to a single issue - access or custody - than if the problem is a
mixture of issues or the question of separation itself. = Within the joint
sample the agreement rate for access issues is 70.6% and for custody 75%,
compared with 55.6% for mixed issues and 58.8% for separation. This is an
unsurprising conclusion but may need to be borne in mind when comparing
success rates or services with varying 'specialisations' in terms of problems

referred.

7. Involvement of others

The involvement of Courts, Divorce Court Welfare Officers and other
professionals in the referred problems has not yet been surveyed
statistically but the involvement of others appears as relevant to the
question of parental responsibility in and for conciliation. Such data was
coded within three variables - one dealing with the Court, another with the
Divorce Court Welfare Service and the third with all other professionals
involved. However the conciliation service did not wish to ask for this
information and it was therefore only recorded if clients or referrers
happened to mention it. However it is interesting that in the joint
sample, in 31.4% of cases a Court case was known to be pending. Also in

9.3% of cases there was known involvement of the Divorce Court Welfare



Service in the case prior to conciliation and in 33.7% of cases there was
known involvement of other agencies, especially the Social Services (8.1%)
and Child Guidance (5.8%) As these can only be underestimates they may
suqggest that conciliation is being seen as an alternative to a variety of
other 'arenas', not simply that of the legal system. It also suggests a
network of professional referrals to conciliation which may leave little

room for parental responsibility.

Comeparison of this study with others available reveals both overall trends
and divergencies. For example this service has similarities with other
probation-based services in its spread of referral agents but there are also
differences, as there are within the independent services researched. The
light shed by this study on the development of conciliation services and the
construction of statistics concerning their work points to extreme caution
in interpreting statistics to find 'trends' in services which are developing
rapidly, in an ad hoc fashion and with considerable administrative problems
in record keeping. In the present state of knowledge it is not therefore
possible to state whether this service is 'typical' but is is clear that it has
many similarities with other services and that, within this service, the
observed sample is not untypical of its workload. Furthermore, of
particular interest, are those statistics regarding the source and agency of
referrals and the involvement of other professionals in the cases referred
which indicate a sharing of responsibility for attendance at conciliation and

this issue will be dealt with in Chapter 3,
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B. The Conciliation Process

Whilst the major part of this thesis is an analysis of the process of
conciliation itself, it would seem useful to describe briefly the physical
setting within which this process takes place and the time-scale and
general progression of appointments. This section seeks to outline the
range of conciliator experience and approach but also to explain the
research decision to ignore such differeneces in the analysis of the

conciliation process.

i) Setting

It is important to include material on the 'setting' for two main reasons:
firstly some sociologists have looked at the role of the spatial
arrangements in terms of their symbolisation of the power factors
operating. A good example of such an approach is to be found in Pat
Carlen's "™agistrates' Justice'(see note 41). Whilst this thesis is not
concerned with such an analysis this section will reveal various aspects of
the setting which may be indicative of the power relations to be explored
within this thesis. Secondly, it is hoped that a 'visualisation' of the setting

will aid in an understanding of what is meant by conciliation.

As the service researched is probation-based, all appointments took place
within premises owned and staffed by the Probation Service. If possible
appointments were arranged to take place in the Civil Unit building which
during the first half of the research period was part of a Probation Service
area office and for the remainder of the research was a newly acquired

building in a nearby town used solely by the Civil Unit and not near any
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Court or Probation Office. In the event appointments were distributed
almost equally between these two locations and two other offices - one in
the south of the county and one in the north. A small number of

appointments were also observed in two other small Probation Offices.

Therefore the entrance to the building was often via a main Probation
Office entrance and in two locations this was adjacent to the Court, though

increasingly more appointments were arranged at the new Civil Unit.

Clients normally first reported to a Civil Unit or Probation Office
receptionist. Not all premises had adequate waiting areas but
arrangements were usually made to keep clients apart if both arrived
before conciliators were ready for them. Conciliators made a point of
saying no more than brief introductions to a client before the arrival of the
other parent, and similarly did not usually allow one parent to stay behind
and talk at the end when the other had left. Not all locations had
refreshment facilities accessible to conciliators and none had facilities
independently accessible to clients. Only on one occasion was tea or

coffee offerred to clients.

The type of room in which the appointment took place varied considerably,
especially in the first part of the research. When interviews took place in
Civil Unit premises a spacious lounge area was used. However, if more
than one appointment was taking place on the same premises at the same
time or for appointments at other locations,then the room used was usually
an office. Indeed, about half the observed appointments took place in the

private office/room of a Probation Officer (including Divorce Court
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Welfare Officers). Such rooms varied greatly in size, some being used
normally hy only one officer, others being used by two or three officers or
a Senior Officer with more spacious accommodation. The standard of
furnishing also varied, some rooms being extremely pleasant and well
decorated and furnished, whereas one particular setting was rather

'tatty'and cluttered in appearance.

However, parents and conciliators always sat in comfortable armchairs - if
necessary imported from elsewhere. Sometimes four such chairs produced
a tight fit but there was usually room for four people to sit comfortably
apart. Some conciliators discussed the arrangement of seating beforehand
- a few preferring the two parents to sit opposite the two conciliators and
others preferring an alternation of conciliator and parent. However, there
was no set pattern. Where there was a desk in the room I sat behind it with
the tape recorder. If not I sat outside the circle of four chairs. Whilst
appointments observed took place in only six locations the rooms used in
each location were not always the same ones nor always decided upon
more than a few minutes in advance. It was therefore difficult for me to
anticipate problems of unobtrusive seating and easily accessible power
points, especially as I could not be 'visible' until parents had granted

permission for my presence.

Lastly, appointments varied in the degree of formality in both language and
dress but within quite small limits. Most conciliators and clients wore
semi-formal dress and introduced themselves and clients as Mr Smith, Mrs
Brown etc. However, in ten cases (31) the conciliators went on to ask

clients how they wished to be addressed, stating a preference for Christian
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names. In all these cases parents agreed to this though all tapes reveal a

sparse use of names with a preference for personal pronouns.

ii) The organising of appointments.

The secretaries of the Civil Unit took calls and opened letters requesting
conciliation appointments and such requests were then passed on to the
Honorary Secretary of the Conciliation Service who arranged first
appointments in that she fixed dates and locations and found two
conciliators for each appointment. The Unit Secretary sent out letters to
parents outlining this information whilst the Honorary Secretary liased
with conciliators. Several phone calls and letters were often needed before
an appointment was made suitable to all four participants. Conciliators

usually arranged subsequent appointments directly with conciliators.

Conciliators did not always work in the same pairs. The Honorary
Secretary took note of any particular preferences or dislikes but this
involved a very small minority. Therefore the two factors which
influenced the pairing of conciliators were the availability of individual
conciliators at the time/place required and the need to put inexperienced

conciliators with the more experienced conciliators.

iii) The Conciliators and their approach.

There was no formal training for conciliators and most of the conciliators
observed were already part of the service when the research began. New
conciliators, who were expected to have a social work, family therapy,
counselling or Probation Service background, were usually introduced by
personal recommendation. They were also expected to attend group

meetings and to act as the second conciliator during an informal
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'probationary' period. They were also encouraged to attend training days
organised by the Service and elsewhere but these were ad hoc sessions so

that training was largely of the "sitting with Nellie" variety.

Conciliators came therefore from different backgrounds. An initial
concern was to detail these and attempt to determine whether they
influenced different styles and techniques of working. Certainly there
were variations in the approach of conciliators. For example, sometimes
one conciliator 'led' throughout the appointment - either after prior
discussion or because of personal ‘strength' (as a result of
forcefulness,belief in directive intervention or through greater experience.
In such cases the second conciliator's role was largely one of agreeing with
the other conciliator. Whether or not co-joint working was equal working or
not, some conciliators had a forceful style of intervention, others
conducted sessions in a very quiet voice and spent more time listening.
Some conciliators used distinctive techniques or employed a particular type

of intervention. (See Chapter 3, pp328-331)

However, analysis of the tapes confirmed the hypothesis formed through
observation of appointments and conciliators' discussions that different
approaches, techniques and experience did not affect what was being
conveyed by conciliators nor what agendas were being followed or
outcomes prioritised. On only two occasions was this not so, - after the
first appointment of case 18 the interview with the conciliators revealed a
divergence of approach and one of the conciliators later rang me to express
concern at the other's understanding of the problem and desired solution

and secondly, towards the end of the first appointment of case 21 the
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conciliators asked if they could retire for a few moments. "At the end of
this appointment it was clear that the conciliators felt they had been
'pulling in opposite directions' and anger was expressed. These exceptions
therefore rather stressed a unanimity of conciliator approaches and aims
which trascends divergences of style and technique. Therefore in view of
the questions this research wished to address, as outlined in chapter 1, a

decision was made not to concentrate on such divergencies.

iv) The course and number of appointments.

Of the 24 observed couples, I3 attended only 1 joint appointment, with a
further five having two joint appointments and the rest with 3 - 8
appointments. (See appendix 2.) Only in case 14 (a social worker referral)
did conciliators, to my knowledge, discuss the probability of more than one
appointment being needed. First appointments therefore usually proceeded
for at least an hour in similar fashion for all couples. That is, as
subsequent analysis will show, appointments began with questions to
establish an agreed problem area and an ageed explanation for it. In many
cases this could take at least an hour though it could have moved on to, or
been interspersed with, other types of intervention, notably concerning

solution and motivation.

Though conciliators did not usually discuss time limits with clients (see
chapter 3, pl13) they saw 1} - 2 hours as usually being ‘appropriate.'.
Therefore, whilst conciliators stressed that they had to 'play each case by
ear', after about an hour conciliators usually had to make decisions on
whether to steer the session towards a solution to be agreed on, whether to
concentrate on part of the problem and leave further problems for another

meeting, whether to concentrate on constructing an agreed prablem which
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clients could try to solve themselves or whether to concentrate on
problem construction and leave solutions to subsequent appointments. Such
decisions were not usually made explicit but where they were they could
took the form of moving the process onto specific solution work, as for
example in :

"Do you think that for tonight we could perhaps just discuss what to do
with Robert for say the next couple of months?" (32)

In this case the parents had an In-Court conciliation appointment and
therefore the conciliators in effect gave up the attempt, about an hour
into the two hour appointment, to seek an agreement whichwould avoid
the need for the Court appointment and instead concentrated on a short
term solution. A similar comment was made to Mr & Mrs Kay with a view
to setting up another conciliation appointment to deal with longer term

problems. (33)

However by the end of appointments conciliators did usually sum up their
'thinking' about the course of an appointment and whether another
appointment was necessary. For example the following comment prepared
the way for the end of an only appointment.

"I think these people are going to work on themselves." (34)

On the other hand in Mr & Mrs Cann's appointment solution work had
dominated interventions after about the first 20 minutes when conciliators
began to suggest particular compromise solutions which were clearly not
acceptable. The conciliators therefore brought the meeting to quite an
abrupt end after hour and a half with ;

"What I think we've got to move onto now, because I think we've probably
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moved as far as we can, is, do you feel we ought to have another
meeting?..... If you can both give some thought to where you are, what's

possible......" (35)

Therefore conciliators propose subsequent appointments for several
reasons; because the appointment had been mainly problem definition,
because the appointment was deemed to have concerned itself with only
part of the problem, or because the solution accepted was felt to be short-
term so that a further stage needed to be negotiated or because
conciliators felt that a solution could not be implemented without the
pressure arising from the need to report back. Time-permitting,
conciliators discussed their approach to subsequent appointments
beforehand. Usually the same conciliators did all the appointments of one
case . (36) So for example, in Case 3, the conciliators decided that they
needed to concentrate on problem work as the first appointment had
concentrated on solutions, and it was felt that the extent of the problem
had not been fully revealed. In Cases ll, 14 and 19 conciliators aimed to
concentrate on the next phase of access and in Cases 6, 7 and 12 to

interview children. (see Chapter 7)

This is not to suggest that all planned subsequent appointments took place
(37): in two cases one parent decided to use the Court instead and in two
cases the parent dropped his or her access demands. Even more
importantly, this is not to suggest that subsequent appointments always
followed a planned progression from the previous appointment or that they

always concentrated more on solution work. For example, there are 7
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appointments where a second joint appointment took place which was taped
and fully analysed and in 6 of these the balance of problem/solution work
was altered but this included 2 cases where the second appointment had

relatively more problem work. (38)

v) Outcome

The above section discussed the type of outcome of a first appointment to
be found in those cases where a second appointment was planned. The
outcome as recorded in conciliator files was concerned with whether or not
full or partial agreements had been made by the end of the last (or only)
appointment attended. As Table 17 (p78) showed, such agreement was
recorded for 15 out ofthe 24 observed cases with 7 recorded as no
agreement. (However, see Chapter 10, pp 437 for a discussion of the
difficulties in defining outcome.) Of the parents interviewed (covering 21
cases) those in 12 cases felt agreement had been achieved, in 6 cases that
there had been no agreement and in 3 that there had been no dispute. The
perceptions of conciliators and parents did not exactly tally as 6 parents
gave answers different to those recorded by conciliators. (39) In 2 cases
observed (Cases 4 and 15) conciliators had written out the terms of the
agreed access and parents had taken away signed copies but usually no
formal records of outcome were made for parents or solicitors and

conciliators completed their reports later.

The Conciliation Service has no follow-up for its cases and therefore no
knowledge of a longer term outcome unless a parent later makes contact or
the Civil Unit becomes involved in a subsequent Welfare Report. However,

of those parents interviewed who had reported some agreement made at
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the last or only appointment, in 5 cases parents said that it had "not lasted"
and in 6 cases that it had lasted, with 2 cases (6 and 19) where the mothers

said it had not lasted and the fathers said it had.

C. Studying Conciliation

Chapter 1 outlined the reasons why a decision was made to concentrate on
gaining an understanding of the process of conciliation and to place it in a
context of family patterns of responsibility and decision-making for
children. The latter part of the chapter (pp 31-41) also explained the
methodological approach deemed most apropriate to fulfil such aims. This
approach clearly has links with two existing ways of studying dispute
resolution - both of which have proved helpful in the provision of particular
frameworks and insights but which have not been seen as sufficiently
fruitful approaches to use in this study. The best way to lead on from the
bare description of conciliation so far given to the detailed analysis made
in the rest of this thesis may therefore be to discuss these two approaches

in order to explicate more fully the approach of this research.

i) The Processual Approach

With its origins in the anthropology of law (see Snyder:1981, 142-4) this
approach concentrates on the characteristics of disputes as processes and
has sought to distinguish the phases which are universally valid in the life
history of disputes. This approach, which is particularly developed in the
work of Gulliver (see 1973 for a discussion of such a 'general model' and
1979 for a fuller analysis of this approach), is not only intrinsically
interesting but was helpful in stimulating theory within this study for

several specific reasons. Firstly the processual model stresses the
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distinction between the work of defining issues, that of searching for
solutions and that of bargaining on disputed solutions, which are reflected
in the separate analysis of problem and solution stages in this study. More
significantely this approach does attach more importance than many others
to the stage of information collection and definition of issues in dispute:
"for to define a situation is to imply what can be done about it.".(Gulliver,
1973:678; 1977:17-21). Thirdly, whilst constructing the roles of adjudicator
and mediator as "analytically distinct" Gulliver does point out that, in
practice, these roles may merge because of the various degrees of control
which may be used within each role, He discusses these various roles of the
mediator (1977, 25-34), concluding that, "the truly disinterested mediator
is in fact rather rare." This literature therefore opened up various useful
theoretical possibilities as to the ways in which conciliators might be
controlling the process. Lastly this approach is valuable in its
concentration on the role of norms and power within the process and the
relationship of the invocation of norms to "efforts to assert control over
the paradigm of argument." (Camaroff and Roberts, 1977:106). In terms of
conciliation this focussed attention on the possible importance of legal
norms, but also on the possibility of other norms being influential,

particularly those deriving from social work theories.

However, the processual approach focuses on the over-riding importance of
process - the delineation of stages and the movement from one stage to
another - whereas, in the conciliation appointments observed, the
delineation of processual stages proved difficult because of the complex
intermingling of stages. Admittedly processual analysis does stress that the
model is ideal: "The process of negotiations is seldom straightforward,

going on clearly from phase to phase." (Gulliver, 1973 :690) Gulliver
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nevertheless goes on to say that, "The overlapping and interconnection of
each phase requires careful consideration." For a study of conciliation
aiming to focus on "the universe of meanings" (Roberts:,1983:549) within
conciliation as well as the types of interventions by which such meanings
are conveyed, the emphases provided by a processual framework are not
seen as sufficiently fruitful for this purpose, given the complexity of the

analysis it would entail.

Furthermore, processual analysis generally includes an emphasis on the
control of the flow of information by the parties which did not appear so
valid for conciliation. For example Gulliver has written:

There will be a need to accept ignorance and to hold opinions open until
more useful information is available ....... Each party attempts to control
the information he gives out so as not to reveal what is thought best hidden -
vee « (1977:17-8)

In most appointments observed clients did not appear anxious to withhold
information, such a desire being largely stemmed by conciliator initiatives.
The processual approach to mediation may therefore imply more
considered strategies and control on the part of the disputants than rings
true for conciliation. More generally, imposing such a framework may well
'hide' characteristics individual to conciliation in the search for the
universal. Indeed the more 'open-ended' conceptual framework employed
did reveal a category of interventions directed at parental motivation

itself which operated across processual stages.

However, this is not to imply that the processual approach cannot or should
not be applied to conciliation. What it is meant to accentuate is that the

major concerns of this study are not those of the processual approach and
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that concentration, for example, on the process by which "each party
comes to understand the situation more clearly" (Gulliver: 1977,20) diverts
from questions of who is usually clarifying what, and whether 'understand'
has any general characteristics and meanings across the conciliation
process. Therefore, whilst all interventions by conciliators were initially
analysed in terms of whether they were concerned with definition of the
problem, selection of solution or construction of motivation, subsequent
analysis concentrated on the relationship between these interventions and
the expressed views of parents. It also focused on the content of these
interventions in terms of images and knowledges conveyed. For this
purpose therefore the models derived from family sociology which were
discussed in chapter 1 helped in the construction of a more useful

conceptual framework.

ii) Linquistic analysis

In that this study focuses on the verbal interaction of participants it
clearly has links with those studies which analyse the use and significance
of language in various contexts. There are of course many different
approaches to such analysis and many empirical studies of them have been
done in legal and non-legal contexts. (40) One influential approach to
conversational analysis derives from ethnomethodology, with its aim of
examining not underlying 'realities' but how the "appearances" of social
order are produced. Therefore such an approach focuses on the study, in
great detail, of tapes and transcripts of conversation, or "naturally
occurring talk" (Atkinson and Drew,1977:33) to explicate how social order
is accomplished through talk itself. So for example, Maxwell Atkinson has
used this approach to study court room interaction, partly out of a

dissatisfaction with existing ethnograhic approaches to the study of such
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settings (41) which he sees as focusing on the 'exotic' and ignoring "many
features of 'ordinary' conversational practice." (Atkinson and Drew,1977:
31) He has therefore focused on "features of court-room talk which appear
to be noticeablly different.... from those exhibited in conversations."(p194)
This led to particular analyses of 'turn-taking' and 'shared attentiveness' in
the examination of witnesses and defendants, the 'management' of
challenge and accusation and the 'production' of justifications by cross-
examined witnesses. The emphasis is therefore on how particular actions
are achieved in terms of the minutiae of language, for example, the
structure of sequences, the placement of questions within an utterance, the
frequency and length of pauses and the use of devices to continue or

terminate a sequence.

Such an approach is basically providing a different way of looking at a
process or setting which has already received attention from other methods
of sociological research. It is not so much concerned with what is being
done by the talking, but rather with how the talking is being done.
Conciliation could be analyed in this way to focus on the linguistic
techniques by which conciliators control the 'conversation' and therefore
structure the conciliation process. Indeed, the treatment in this study of,
for example, conciliator rephrasing and initial questions, owes a debt to
this approach. However the aims of this study reveal that a more general
understanding of conciliation is the first requiurement of present research.
More :ecently research done by O'Barr has tried to meet some of the
criticisms of this particular approach. by aiming to analyse "middle-level

linguistic phenomena" as opposed to such "micro-level Interactive

96



encounters” (1985:661), therefore, using "significantly larger units of data"
His research, based on the Duke University Project of the 1970s, was

primarily concerned with variations in the style of passages of evidence

given by witnesses, and concluded generally that such variations evoke
significantly different responses in legal decision-makers. The actual
research revolved around four sets of linguistic variables:
powerful/powerless speech, hypercorrect/formal speech, narrative/
fragmented testimony and simultaneous speech by witnesses and lawyer.
These were derived from theoretical writings in sociolinguistics and social
psychology and anthropology and also from their ethnographic study of the
court-room. The emphasis was on form, rather than content of testimony
and obviously involved a very high degree of selection from the 150 hours

of tape available to them.

OBarr and Conley have recently extended this 'middle level' analysis to
litigant narratives in srﬁall claims courts to assess the effect of the
informality of procedures, again using tapes and group discussions to
isolate "frequently recurring themes". (1985:674) Such an approach could
usefully be applied to conciliation and would for instance provide
interesting examples of the use of the juxtaposition of ‘everyday'
expressions to convey normality, and 'scientific' language to prioritise and
legitimate. Conciliators as well as researchers would be interested in the
styles and forms which are seen as more 'powerful' and convincing.
Howeverthe texts of conciliation appointments are very long and, unlike
O'Barr and Conley, I had no suitable basis of knowledge for the selection of
narratives to analyse, nor the time and resources to provide the initial

ethnography and extensive taped records which this approach clearly
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requires.

The approach of this study therefore had to be one which allowed the
researcher to be more 'open' to the data and unconstrained by conceptual
frameworks which might not be fruitful. For this reason some of the tape
were given a preliminary analysis in terms of problem and solution stages
only but keeping as a checklist the mode! gained from Backett's work (see
Chapter 1, pp36-41) and looking at the material solely in terms of
conciliator response and initiative. This analysis revealed other categories,
notably that of motivation constuction, and these were incorporated into
the final framework(42), which allowed a concentration on meanings as

well as strategies, and perceptions as well as process.
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CHAPTER 2: NOTES

5.

Table 12 gives further details on the use of conciliators.

(1983) Appendix 3 and para. 4.4: these give an average rate of
referrals (excluding Bristol CFCS) of 38p.a.

Yates has conducted a study of 6 services affiliated to the NFCC,
operating in their 1st and 2nd years and found only one had a figure
below 30 and 3 had around 100 p.a. in their second year (1984:3-4).
Her later study of 12 services was based on only 303 cases but this
reflects difficulties of obtaining completed questionnaires rather
than referral statistics (1985:1-3). See also Parkinson, 1986:173-4.
This compares with the 'defence' of their approach given by Coffield
et al when they state, "The value of the detailed case study such as
this is that it presents a testing ground for policy: the central
questions are not only about the typicality of the families; but also
about the way in which a national policy can influence particular
cases which this study describes". (1980:15)

Fof example several polytechnics and university departments are
involved in 'monitoring' the local conciliation service, e.g.
Nottingham Polytechnic.

The Newcastle project team includes an economist and a statistician.
For example discrepancies regarding the 'meaning' of referral
agents/source are discussed in Chapter 3 and the problem of deciding
on the issue referred in Chapter 4.

See Appendix 6 for a coding frame and an explanation of the
abbreviations used.

Yates (1984); Parkinson (1986:175).
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10.

11.

12.

13.

14,

15.

16.

17.
18.

19.

(1983) Appendix 3,p5 and Table preceding Appendix 4 as well as
B.C.F.C.5. Report 1982 which gave a figure of 51% of total referrals
as coming from solicitors with only 3% from Courts.

1985:12-14. She found that 42.6% of men and 47.5% of women were
referred by solicitors, with only 3.9% from CAB and 3.8% of self
referrals (compared with 7% and 32% respectively).

See Bowen et al (1984).

See Robinson Report (1983) Appendix 4 and Davis and Bader's Report
on Bromley Conciliation Bureau (1983, Department of
Administration, Bristol). The Robinson Report also estimated Court
referrals at 25% though Davis gives a figure of 18% from local
Courts with the addition of 27% from D.C.W.O.s and social workers.
If the percentage of social workers in Davis' sample is comparable to
that in the service researched (16%) then his total Court figure would
be 28%.

See for example, Yates, 1984:6-7 and 1985:6, who found there was a
higher success rate pre-decree nisi.

See Parkinson, 1986:5.

Using figures from Parkinson, 1986:77 (i.e. giving a a third of couples
not meeting at any stage) and comparing them with the 18 (out of
104) 'abortive' cases for the service researched.

See Parkinson : 86-92.

See Chapter 3 for a discussion of possible reasons for these figures.
The Robinson Committee Study Group in its costings used an average
of 3 hours per case in out-of-court schemes but add that "subsequent
findings at B.C.F.C.S. suggest (this) is a conservative estimate", As

sessions at the service researched are rarely less than 1} hours, then
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20.
21'

22.

23.
24,

25.

26.

27.

28.

29.

30.

this would be working on an average of 2 appointments per case at
Bristol which compares with the average of 1.8 appointments per
case for the researched service.

1986:154.

By collating categories for 2 weeks to 3-5 months inclusive and
expressing this total as a percentage of 40 and 11 cases respectively
the figures are 67.5% for the joint sample and 63.6% for the small
sample.

This means that analysis of the conciliation process is heavily
influenced by the work of these 2 conciliators. Nevertheless there
may well be comparable situations in other out-of-court schemes and
certainly in-court conciliation is usually staffed by a small team.

The attendance of children is discussed in Chapter 7.

Particularly Chapter 4.

This is only partly accounted for by 4 cases referred by the mother
and none by the father for advice or counselling re separation.

This is accounted for largely by the difference in source of cases
concerning the principle of access. viz. 13.3% of mother referrals as
opposed to 21.3% of father referrals.

Report, 1983.

1984:5.

'Popular’ in the sense of much researched, much debated and muéh
publicised.

See note 14.

31. Cases 4, 14, 15, 16, 17, 20, 21 23, 24.

32. Conciliator 7: Case 24(15)

33. Case 11(14)
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34. Conciliator 2: Case 23(13)
35. Conciliator 11: Case 3(18)
36. The exceptions are Cases 7 and 8 where one of the conciliators in each
case moved away from the area after the first appointment.
37. Second appointments had been planned at the end of Cases 1, 4 5 and
16.
38. The 7 appointments are of Cases 3, 6, 7, 10 12, 19, 21. In case 7 both
appointments had more solution work. In Cases 3 and 12 the second
appointment had more solution work. (See Appendix 4)
39. Fathers: Cases 7 and 9, Mothers: Cases 10, 17 and 23.
40. For example see the following three collections of papers which give an
idea of the breadth of the concerns of this approach:
J. A. Fishman (Ed. 1968): Readings in the Sociology of Language,
Mouton: The Hagque.
P. P. Giglioli (Ed. 1972): Language in Social Context, Penguin: London
W. H. Whiteley (Ed.): Language Use and Social Change,
0O.U.P.:L.ondon
41. For example Pat Carlen's 'Magistrates Justice' (1976), Martin
Robertson: London

42, See Appendix 3.
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CHAPTER 3: WHOSE APPOINTMENT IS IT?

The scope given to parental responsibility in conciliation is seen as an

important advantage of conciliation over other methods of resolving the

disputes that occur on or after separation. Where, however, is this

responsibility deemed to begin? Who is responsible for the making and

attending of appointments? Such questions need to be asked for 4 main

reasons:

1.

3.

4.

There may be a 'feeding-in' to the appointment which may entail no
parental responsibility.

There may be parental responsibility for initiating and attending
conciliation but a responsibility based on inadequate or false ideas
of what conciliation is so that responsibility for the conciliation
process which occurs becomes problematic.

There may be parental responsibility for initiating and attending
appointments but it may not be joint. Differential amounts of
responsibility may have consequences for the course and outcome of
conciliation.

Conciliators hold certain assumptions about clients' attendances and
may base their interventions in the conciliation process on these
assumptions. It is therefore important to test these assumptions

which may affect the course of conciliation.

"They don't have to come"

The assumptions made by conciliators hinge upon two questions: whether

clients attend voluntarily and why they attend. Basically conciliators
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believe that attendance is voluntary and certain views about client
motivation depend on this. The publicity leaflets for the Conciliation
Service point out it is a 'voluntary, out of court service' and the organiser
has stressed that, in comparison with in-court conciliation, the out-of court
service is "entirely voluntary” and there is "no pressure to come or stay".
(1) When confronted with the views of clients who felt they had been
pressurized in some way conciliators have argued that this viewpoint is due
to client difficulty in admitting responsibility for a "genuine agreement".
In other words it is a client ploy to deny responsibility by blaming other
people. Though this raises the question of why some clients feel the need
to deny responsibility it is not seen to invalidate the voluntary nature of
the attendance or resulting agreement. Similiarly conciliators impute
control to clients referred from other agencies when they make such
comments as "They are hawking themselves around”, (2) or "We're just
another agency to try". (3) Yet there is ambivalence because the view was
voiced that such clients are "heartily sick of being pushed around".(4)
"Woluntary' can also encompass a certain amount of pressure as is revealed
in a decision of whether Magistrates should be encouraged to refer clients.

"Magistrates can refer, clients don't have to come but it's put to them in

such a way they do come" (5)

However conciliators are fully aware that pressure does reduce the
voluntary nature of attendance and have discussed when and where the line
should be drawn. For example cases involving a 35 minute phone call with
an angry father to persuade him to attend (6) and a 25 minute talk with
the solicitor involved (7) were cited. The conciliators tended to feel that,

even though, such ‘'conversations' had proved crucial in effecting
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attendances, they could be justified as the final decisions still rested with
the client. Furthermore in those cases where pressure could be
acknowledged - this especially applied to Section 41 referrals where no
Satisfaction Certificate had been granted - conciliators stressed that
'participation' in conciliation was still voluntary as clients might feel

constrained to attend but did not have to take part when they got there.

For most conciliators these assumptions concerning voluntary attendance
are genuinely held but others appear to use these assumptions as conscious
strategies without feeling the need to 'believe' them. For example one
case was discussed by conciliators where the client had threatened a
particular course of action which he claimed to be based on remarks made
during conciliation by a conciliator. A conciliator expressed the fear that,
"Immature people, though treated as responsible adults, will use
information negatively" (8) The concern of this meeting centred however
round conciliator responsibility, rather than whether conciliators should
constitute parents as responsible in all cases. Some of the ways in which
attendance is used in the construction of responsible parents are discussed

in the next section.

B. "You're both here"

Conciliators use the 'fact' of client attendance to make various statements,
in the course of conciliation, about parental motivation in 'coming to
conciliation'. One such is praising clients for attendance.

"Well it's very nice to see you both here and very good of you both to
come." (9)

"I think I felt it was good the fact that you could both come here and

talk".(10) ol



Attendance is therefore constituted as a positive and good action. It is
also employed to constitute a parental desire to reach agreement: "You're
both here which actually says something about both of you wanting to sort
out something about the access". (11) Or to constitute parental love and

concern for the children.

For example these three statements were made to Mr. and Mrs. James:
"Thank you for coming‘cos I know when we talked last time it seemed to be
quite difficult for you to get here together so I think that really says
something about putting your son's interests first".

"[ think you've both come because you care about your son".

"] took the view that the very fact that both of you were prepared to come

meant that you actually had some concern for your son". (12)

Such comments were also made to the children who attended.

"The two of them care enough about parenting well and about the 3 of you
to come and see us to see how they can make things better, if they can,for
the three of you" (13)

"The thing is they're both here because they care about you because they
both think its important that they should carry on being mum and dad even

when they're not living together anymore" (14)

Potentially more significant is the conciliators' use of the fact of
attendance to rebut the attempt by one parent to shatter the conciliators'
assumption of joint concern for the children. For example when Mrs.
Adams queried the father's love for the children the response was;"We can
only listen to what he has to say and take the fact that he's here as being a
good intention on his part" (15)
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Similarly, Mrs. Lloyd was told: "He is a loving, caring father or he would nt
be here" (16) and Mrs. Spencer's attitude was queried with:

"You see what so often happens in these situations is that actually a lot of
fathers find the whole situation much too painful and instead of actually
being prepared to come and sit and talk about it like this they actually

back off totally, then the kids feel absolutely lost and rejected" (17)

The same assumption of a motivation to communicate and co-operate with
the other parent is sometimes found in letters to clients as for example in,
"Firstly we thank you for keeping the appointment - this in itself
demonstrates a willingness to attempt to co-operate with each other for

your son's sake" (18)

Statements imputing significance to attendance all therefore assume very
positive feelings on the clients' part towards conciliation. It is assumed
attendance 'means' parents are good parents willing to talk and co-operate
over the children. Other motivations are not assumed though the
difficulties of attending together are acknowledged. @ As many of the
statements quoted above are made at or near the beginning of the
appointments these assumptions are often being made before any pesonal
knowledge of the parents is acquired and without any 'evidence' that it is

so.

Not only is attendance accorded significance but also the manner of
attending. If one parent arrived late this was usually discussed by
conciliators afterwards and accorded 'strategic' importance, for example
that it was a "powerful weapon" and never "really" due to unfomseen
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circumstances or transport difficulties.  Similiarly, clients finding that
appointment dates were inconvenient was also seen as part of the "fight"
continuing between the clients, as were client attempts to fix the venue
nearer to their homes than the other parents. Even, as happened in 3 of
the observed cases, one parent "having" to leave an appointment to collect
children from school was seen as a deliberate way of preventing agreement
being concluded. This was not seen as a lack of information to clients
about the duration of appointments, because of the assumption that clients

have control within the appointment as well as over their attendance.

The verbalisations of these conciliator assumptions are important because
they both mirror a concept of responsible parenting held by conciliators
and also help in the constitution of clients as responsible parents. Any
ambivalence about the "truth" of these assumptions, expressed privately is,
in practice, ignored. It would therefore seem to be useful to compare
these 'constituted'’ motives with what clients believed were their reasons
for attending (19), because the effect of interventions based on these
assumptions may well be influenced by any discrepancy between

assumptions and clients' views of the situation.

C. "l was told to come"

Firstly, it is easy to find parents who clearly were "fed-in" to the system
with no responsibility for initiating the appointment and who did not

therefore feel their attendance was entirely voluntary.

In two of such cases referrals were from Section 41 hearings: in one of

which a certificate had been gramed and one not. Mr. Berry was so
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confused on being asked why he had agreed to attend conciliation that he
fetched a pile of correspondence to see whether I could sort the answer out
for him. He had thought he was attending a meeting at the Divorce Court
Welfare Office to discuss the Joint Custody he had asked for and he
believed he had been "summoned" because the meeting would be followed
up by Court. In fact the Satisfaction Certificate had already been granted,
with sole custody to Mrs. Berry who believed that a Divorce Court Welfare
Officer, not the Judge, had suggested a meeting ("l think he arranged it

actually") to sort out access details and "I went along with it."

The mother in the second Section 41 case, Mrs. Vaughan, said she attended
because, "The Judge said, 'Well fathers should have access to a child'. And
that was it really. He said, 'We'll have to bring in the Welfare', or
something and I thought they were going to make a Report." When asked
whether she knew the Conciliation Service was a voluntary one she replied,
"Well I gather we didn't - er - there wasn't much choice you know. We both
had a letter to say would you attend this .....It wasn't really a choice I had.
It wasn't really them saying' oh well, would you like to come and discuss

this?' It was more or less a case of 1 was told to come".

Parents from other types of referrals were also confused as to exactly how
and why the appointment had been made. For example a father apparently
referred from his own solicitor explained

"I wrote to my solicitor about the weekend access difficulties - he must
have passed it on. I didn't know about the Conciliation Service at all* (Mr.
Field and another father, Mr. East, thought he had turned up for a
Marriage Guidance appointment.
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Other parents seem to have been content to accept the referral without
questioning what conciliation was. For example Mrs. James, referred by
the father's solicitor accepted the appointment as "just another meeting we
keep having to have," Mr. Parker stated only that "The solicitor advised
me" and many more parents said that they had not heard of conciliation till
their Social Worker, Solicitor or Divorce Court Welfare Officer had
suggested it. Indeed, except in the case of joint parental referrals, the
probability is that at least one parent will not have been involved in the
initial decision to refer the problem to conciliation. It is also not safe to
assume that if the referral is from one parent's agent that that parent will

have been involved as Mr. Field, quoted above, reveals.

D. "l agreed to go"

However parental replies show that clients' attitudes to conciliation and
their views of concerning pressure to attend were not automatically
coloured by the amount of active involvement in the initial decision or
indeed by the type of referral. What appeared more important were the
perceptions of whether the referral had been imposed or not - whether

clients saw their consent as active or passive.

(i) Passive Consent

Certainly there was a group of seven parents who felt they had been
expected to attend and who had no idea of what was going to happen next.
The parents in cases 2, 6 and 22 quoted above clearly fall into this
category. Another father, Mr. Gale, said that the Divorce Court Welfare
Officer who had made the appointment had not told him what to expect
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and that his (the father's) main concern at the time had been where "the
meeting" would be held. The mother quoted above as referring to "just
another meeting" went on to explain that she "had been to many meetings
about my son and access. | didn't really take much notice". Mr. North,
referred by a family Social Worker found his solicitor had not heard of
conciliation either. He decided in retrospect that he had agreed to go
because, "I suppose in a way I was hoping it might bring us back together

again" even though he knew the referral was about access.

There was another group of parents whose replies indicated a more
'thought-out' acceptance but who nevertheless did not appear to give active
consent to the process of conciliation. Their acceptance of appointments
was therefore either for negative reasons of for reasons unconnected with
the possible content of conciliation. = Two fathers in this small group
expressed very similiar views.

"Basically [ agreed to go because I felt it wouldn't do any harm. If didn't go
it would be a negative way of handling the situation, so I went but with
reservations." (Mr. Cann)

"Um, well, I didn't think it could do any harm..... and I thought - well, ok,
this must be some means of showing that perhaps I'm not always in the

wrong" (Mr. Quin)

The other two fathers attended for reasons which are basically an
elaboration of this motivation - that is to vindicate themselves but
specifically in the eyes of the Court.

"The thing is, you see, to put it quite clearly, if there's conciliation offered

I can't refuse because if we went to Court and the guy said, "Well you
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havn't even tried .... so I've got to agree .....I mean all the Judgewould turn
round and say is "Well, you could have gone along and tried this. Ok I'm
going to order a conciliation". (Mr. Upton)

"[ first, heard of conciliation from my solicitor. He said I needed to do all
the right things first. 1 had to show willing to talk and save the marriage
... He didnat tell me what to expect. There was so many formal things
going on at the time - um - I didn't really sort of think about it. It was just

another formality". (Mr. Parker)

There are also two anomalous cases which ought to be mentioned here. Mr.
East attended only because he thought his appointment was at Marriage
Guidance and had to be persuaded from leaving immediately. When
interviewed he said he was grateful the conciliators had agreed to "sit as
Marriage Guidance Counsellors", (the conciliators did not believe they had),
and so he had stayed. Ancother parent, Mrs. Spencer, had at first agreed to
attend because under the impression it was compulsory though she had been

told otherwise by the day of attendance.

Including these two parents, 13 of the 30 parents interviewed therefore
either had no positive reason for attending other than believing it was
expected of them or that it could help to establish their personal good
faith. It could be argued that this attendance was therefore in varying

degrees involuntary and their motivations mixed or unknown.

(ii) Active Consent

The rest of the parents interviewed had a clearer idea of what they thought

conciliation was and why they initiked the appointment or agreed to go.
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All these parents were either self-referrals or had become convinced, by
the date of the appointment that, in some measure, conciliation might be
good in itself. The mativations of these clients depended on their

expectations which fell into two main categories:-

(a) Conciliation is basically an advice agency with varying degrees
of directiveness in the advice given

and

(b) Conciliation is basically an arena to talk which might also

resolve disputes.

An Advice Agency

Nine parents saw the Conciliation Service as an Advice Agency. One client
reported that her solicitor had led her to believe "that a conciliatory board
(sic) was an advisory board".(Mrs. East) Another, who had already talked to
a Divorce Court Welfare Officer on her own said, "l told my husband how
helpful she'd been to me -even in money matters - for instance how he got
his tax back so that the maintenance didnt seem so expensive". (Mrs.
Quinn) She was obviously thinking of conciliation in terms of further help
and advice to them both as was Mr. Todd who explained, "We needed a
certain amount of professional legal-type advice ....We needed to know
that what we were proposing to do was the right way of going about things

from the point of view of the system".

Mrs. Todd independently explained that, having already been to Marriage

Guidance,"It seemed the next logical step. We were asking around for -you
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know -how do you do this? What's the best for the children?" She also
added "We thought they would tell us what to do I suppose. Yes I think we
- er - particularly, my husband was sort of expecting them to say 'Well, in

order to do this you do - 1,2,3."

These parents and others were therefore looking for directions rather than
a list of possible options. For example one mother said her solicitor had
told her the Conciliation Service "might give directions as to how to go

about the custody problem or make some arrangement".(Mrs. East)

There is a variation on this expectation for the three parents who thought

of conciliation primarily in terms of giving advice to the other parent.

" suppose I really wanted someone to tell her off and tell her all the things
I'd found out from the books I'd read" (i.e. re: children and divorce). (Mr..
Kay)

"] attended because I thought my wife had made an appointment for
Marriage Guidance.....I had wanted a Marriage Guidance Appointment
because all I wanted was someone to sit down and tell us who was right and
who was wrong”. (This parent later made it clear he believed his wife was
totally in the wrong).(Mr. East)

Mrs. Smith agreed to attend because "maybe they could perhaps make him

see something that I couldn't".

Three more parents - all mothers - saw conciliation as an advisory agency
having a specifically child-welfare orientated approach. In two cases this

was seen as a directive agency but one that would be on their 'side' and
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upholding their views of the children's interests. As Mrs. Field said, "I only
called in conciliation for the children not me", (my underlining), implying
the summoning of an agency to put things right. The other parent said of

her expectations,

"I wasn't told very much - all [ was told was that I'd sit in a room, we'd both
sit in a room and discuss my son's welfare and what was best for him was
what | wanted ‘cos his dad couldn't see that - that was what I wanted. At
that particular time he was saying I was neglecting him and being cruel to
him. The room was better than I expected - I don't know - dealing with
the D.H.S.S. you see blank walls and all that and you expect it to be a
similiar sort of thing - blank walls and 2 chairs and a table and whatever
and nothing else but there was nice pictures on the walls and kiddies’ toys in

a cupboard and chairs and tables and ashtrays". (Mrs. North)

Whilst this clearly acknowledges an element of discussion,conciliation had
nevertheless been defined beforehand as another Welfare Agency. The
third mother had made the same assumptions but her comments revealed
an alarming ignorance, even 3 months after attending conciliation, of who
"runs" the service and a continuing feeling of shame at being asked to go to

conciliation.

"He came to conciliation Service - Welfare that's how I see it. I think,
personally you do take it very hard when your husband takes you to
Welfare. Its like an insult, a personal insult. Well I felt ..... I thought the
Conciliation Service was the Welfare because he came round to tell me.
He made no bones about it. He said, 'You'll be getting a letter from the
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Welfare - I'm going to take you to the Welfare.' I took it as a personal
insult, [ did honestly, I think anybody would really. All [ knew was that the
solicitors said 'Go, it will be in your best interests to go.! What would you
assume by that? You'd assume it was something to do with the children
later on - should your husband be awkward when you go to Court - well".

(Mrs. Spencer)

Though this mother had found out more about conciliation by the time of
the appointment she later reiterated, "If it's not put across properly to the
person that has to go - especially somebody in my situation - the mother -
then it can be taken personally:' This continuing view is reflected in her
answer to the questions of whether she would attend conciliation again if
necessary when she said that she would like to because the agreement was

failing but wouldn't because if gshe asked "That would antagonise him.

Definitely. He'd take it harder than I did".

A Place To Talk

Slightly more parents interviewed saw conciliation in terms of a place to
talk. For example, Mrs. Adams had wanted "an arena to talk" with the
father and her solicitor had suggested that conciliation would be better

than a 4 way solicitor/client discussion. Similiarly three fathers said,

" think I was just expecting an opportunity to be able to discuss things
because we had great difficulties in communicating". (Mr. Hall)
"l expected just that we'd talk and see if we could sort it out between

ourselves". (Mr. Owen)
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"My solicitor also suggested we ought to talk using Marriage Guidance or
Conciliation, about the children. The wife wouldn't consider Marriage

Guidance". (Mr. Parker)

Mrs. Ward, who heard of conciliation from an Esther Rantzen programme,
explained that "a TV programme showed teenagers saying they would feel
better if their parents could talk to each other. ! didn't want to make any
particular agreement but felt that the children might be happier if their

father and I talked".

Some parents however saw it as a more purposive arena than these
quotations suggested and several saw it specifically in terms of an
alternative dispute resolution agency. For example:

"] had no time to go to Court and get what I wanted. The Conciliation
Service was the only possible mechanism suggested. Also I did not want

access to be imposed on the girl by a Court anyway". (Mr. Lloyd)

The mother in this case also said she attended "to try to avoid Court" as
did a father who saw conciliation as "just to help to avoid going to Court".
(Mr. Hall) Similarly a father referred by a Judge who was not satisfied
with the proposed arrangements for the children saw conciliation as an

alternative to expensive solicitor negotiations.
“Essentially all the way through what we didn't want to do was have a big

slanging match with solicitors which was going to cost £20 for a half hour

session and £10 for a letter and that sort of thing". (Mr. Innes)
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E. "Anything's worth a try" (20)

It would however be wrong to give the impression that parents had one
clear idea of what conciliation was before they attended. Some replies
showed two or more, sometimes contradictory views, of what it would be
like and one aspect of their expectations cuts across all these views: the
existence or extent of optimism regarding the outcome of conciliation.
Many clients clearly did not go with great hopes as these replies suggest.
"My solicitor didn't exactly encourage me - well she did encourage me to
go for the above reasons. She didn't actually have much confidence in the
ability of conciliation to come up with it". (Mr. Cann)

"Other than that she said 'Don't bank on amthing!". (Mr. Owen)

"There was the possibility of getting things resolved". (Mr. Uptaon)

On the other hand some parents said they now thought their hopes
had been unrealistic.

" expected more than what happened there". (Mr. Gale)

"We thought they would tell us what to do". (Mrs. Todd)

"[ suppose I expected a miracle". (Mrs. Ward)

Others had not considered the possibility that agreement was the purpose.
for example thase parents who fomsaw the preparation of a report, or of

advice being given to change the other parent's views.

Conclusions concerning parental responsibility for taking part in the
process of conciliation are therefore as complex as the parental situations
and motivations themselves. About a third of the parents interviewed could

117



be said to have given largely passive consent. Of the remainder who gave
more active consent slightly more viewed it as an arena to talk, and
possibly agree, (15 parents) aoverlapping with the 10 parents who saw it
mainly as an advice or Welfareagency. The only firm conclusion may be
that conciliators cannot assume that all parents feel they attend
voluntarily or have come to co-operate over parenting or negotiate an

agreement.

Referral Characteristics

Nevertheless is it possible to identify any factors which may held to
account for these varying degrees of perceived responsibility and
expectations? One possibility is to look for characteristics in the
referrals. In the observed sample the cases were referred as follows: 6
each from parents (Self), solicitors and Courts/Divorce Court Welfare
Officers Service, Z from Social Workers and 3 from others (mainly Citizen's'

Advice Bureaux and friends or relatives).

Research has shown that parents at in-Court conciliation do feel under
pressure (21) and therefore parents referred from Courts and Divorce
Court Welfare Officers may feel likewise. Certainly of the 7 cases
covered by those clients who felt that they had been 'sent' to conciliation
2 are referrals from Section 41 hearings. However the father in the other
Section 41 referral did not feel under pressure - except that of eventually
satisfying the Judge - but as his ex-wife refused to be interviewed it is
difficult to assess the significance of this. There are no other referrals
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directly from Court in the observed sample though there are 3 referrals
from the Divorce Court Welfare Officers known previously or contacted
separately from the Court proceedings.(22) Certainly the three parents
interviewed had ambivalent views about attendance but nevertheless felt
some responsibility for attending. Alsc those clients who perceived
conciliationas imposed also included parents referred by solicitors and

Social Workers, though it may be significant that none are parent referrals.

Similiarly there are no clear conclusions to be drawn from the distribution
of referrals amongst the groups with different expectations of conciliation
but there were indications of possible factors. All those parents
interviewed who attended conciliation primarily to discuss and
communicate were self or solicitor referrals except 2 cases which fell into
the discuss-to-avoid-Court category. (23) Also those who thought it
primarily an advice or Welfare agency were not referred from Court or
Divorce Court Welfare Officers except for those who saw it specifically in
terms of an investigatory Divorce Court Welfare Service. Taken overall
there is a suggestion,no more, that even in a voluntar. y out - of-Court
Service referrals from Court and Court-related officers do produce more
parents ambivalent or hostile to attendance than other referrals and that

solicitor and parental referrals lead to more positive expectations.

It is possible that the 'source of a referral' is more significant than the

'agent' referring. In other words, who is the referrer seen to be acting for?
In the observed sample 9 referrals each are from the mother and father,
(Self or agent), and 6 from both parents (this includes joint self-referrals
and those referred from Court). It may be significant that the 4 parents
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who attended because "It would do no harm" or because it might give them
'points' in future court proceedings were all fathers referred by the other
parent's agent, whereas parents feeling they had been fed into the system,
with one exception, came from their "own" solictor, Social Worker, Divorce
Court Welfare Officer or Judge. Possibly the significance is in the
suggestion that fathers or mothers find different significances in the
source and type of referral. For example the 4 parents with 'negative’
mativations were all fathers whereas those parents attending under the
assumption that they were attending some Child Welfare Agency were all
mothers.  Similiarly of those parents referred from Section 41 hearings,
the two mothers assumed that it was "to bring in the Welfare" (Mrs.
Vaughan) and to "get me to accept" (Mrs. Berry) whereas the 2 fathers did

not assume their parenting would be under investigation.

These few parents suggest that fathers may be able to contemplate
conciliation with less emotional involvement and anxiety. This may be due
to the fact that these mothers had care and control of their children (24)
and therefore were potentially more vunerable yet these fathers also
included two with care and control, one not yet separated and applying for
care and control and another hoping for care of one of the children. In this
sample therefore the mothers appear more defensive in similiar situations.
But these sex-differentiated groupings are minorities and the sample also
has a smaller percentage of Social Worker referrals than the one year
sample, (though the percentages are almost the same for the other
categoaries of referrers) so that one type of referral is under-represented in

this analysis.
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It is also worth noting that these hypotheses are based on statistics which
are a product of the interpretations of their compilers. Material from
interviews and appointments has illuminated how the facts on referral
forms were constructed and how these facts do not always represent
parents' views of what 'really’ happened. For example case 6, recorded as a
referral from Mrs. Field's solicitor, seems to have been the result of both
solicitors, independently of each other, requesting an appointment. The
replies of Mrs. East and Mrs. James did not tally with the recorded self-
referral, and the Citizens' Advice Bureau referral simply entailed the
mother asking the Citizens' Advice Bureau for the Conciliation Service's
address. Mr. Kay's self referral also masks the fact that the referral
resulted from the mother sending him a press cutting about the
Conciliation Service. These and other 'complications' in the individual
stories behind the referral statistics may well alter considerably the

perceptions of responsibility held by parents regarding their appointments.

There are therefore pointers as to what influences these perceptions in
terms of who refers and on whose behalf and whether it is the mother or
the father who is doing the perceiving. The amount and type of education
about conciliation clearly cuts across these factors though this education in
turn cannot be a determining factor as the different perceptions of jointly

referred clients show (25)

However these can only be pointers; pointers to the fact that 'client
responsibility' for attendance at, and participation in, conciliation depends
on a complex web of factors and influences and leads to varying degrees of
commit ‘ment to conciliation and participation in it.
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Why Does it Matter?

Different expectations about conciliation and commit ment to it could

affect the process itself in several ways:

2.

a.

Those parents who saw the appointment as having some
investigatory or welfare reporting function must have perceived
themselves as being in some senses "on trial" for their parenting.
Their questions and answers may well have been geared to defending

this parenting at the expense of passible forms of participation.

Those parents attending with no clear idea of conciliation or no
expectation of making agreement (i.e. those expecting advice or
with negative motivations) may be less inclined to participate in
making an agreement because of a lack of prepared options or
because of the status they accord conciliated agreements.
Conversely they could make inadequate agreements because of lack

of pre-considered options.

Those parents expeciing conciliation to uphold a particular view or
to give advice and direction cannot be said to be attending with any
intention of being "responsible" for the outcome. They may however
be more willing to accept concilator suggestions concerning the
problem and its solution and less willing and able to work through

the problem themselves.

Parental perceptions of which parent initiated an appointment may

well affect power differentials in conciliation. Whilst the data from
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interviews shows that there can be no automatic assumption that
originating an appointment = power advantage there is evidence
that this factor does concern clients. So two fathers felt
respectively "passed on to Conciliation" and "put upon" by their

agents who originated the appointment.(26)

There are three cases where parents took particular care in the
conciliation session to establish who invited whom. It must therefore have
been important for them to do so, as for example when Mr, and Mrs. Field
both claimed to have originated the appointment, when Mrs. Kay pointed
out that she had supplied the idea if not the actual referral and where Mr.
East insisted that he had asked, the mother had simply rung the
Conciliation Service. Conversely Mr. Upton appeared very resentful when
he said, "I can tell you why we are sitting here; there's a very good reason
why - I mean she's asked for this hasn't she? This meeting? Am I right?".
(Ist Appointment) Also case 8, though recorded as a referral from Mr.
Hall's solicitor, had in fact resulted from a later referral from Mrs. Hall's
solicitor because the mother had refused to attend the appointment
initiated by her ex-husband. Similarly Mrs Adams when interviewed was at
pains to point out that "I started the ball rolling". It would seem therefore
that some of these parents did not wish to attend if conciliation was seen
as "what the other parent wants". Though parents not attending could not
be interviewed statistics for the whole sample could suggest that this is a
factor in attitudes to attendance, though there are no correlations of
statistically signifiance. As the table below suggests, two types of
referrals have a slightly better chance of persuading both parents to
attend conciliation. The high percentage of referrals from Court/Divorce

Court Welfare Officers resulting b an appointment would tie in with
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parental comments that they had been expected to attend and with the
fact that the majority of such referrals are not originated by one partner.
The "others" category is interesting. It covers referrals from Marriage
Guidance, Child Guidance, Step-Parents Association, relatives, friends and
Citizens Advice Bureaux but in fact is largely CAB and relatives/friends.
Interview material suggests that most of these two sub groups could be re-
classified as self-referrals from one parent, but it could be that the other
parent does not perceive it as such and/or the referring parent feels under
more pressure to go through with the referral. On the other hand parent
referrals appear marginally less "productive" of appointments than the
remaining solicitor and social worker categories. When these figures are
controlled for source (mother, father, both) there are no variations except

for the "joint" Court referrals and possibly the "others" category.

Percentage of Referrals resulting in a Conciliation Appointment

Referrer Mother Father Both
Parents 40.7% 40.0% 50%
Solicitors 52.9% 50.0% 66.7%
Social Workers 50.0% 50.0% 66.7%
Others 88.9% 66.7% 100%
Court/DCWO  42.9% 71.4% 90.9%

(The 'both' referrals apply to only 23 referrals in total)

Who confirmed?

Looking at statistics for confirmation of appointments does | shed

some light here. The overall "both confirmed" is 60.9% whereas overall
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"Mother only" and "Father only" confirm is only 13.6% each, which is a
surprising congruence of 21 cases each out of a sample of 151. Also
10.6% of all referrals led to neither parent confirming (covering referrals

from parents, solicitors, Social Workers and Courts).

Percentage of Referrals Resulting in Confirmation of Appointment

Referrer Mother Father Both
only Neither

47 Parents only
Mother 11(40.7%) 1 11(40.7%)

4(14.8%)
F ather 0 8(40%) 10(50.7%)

4(10%)
CAB 0 0 6 0
MG/CG 0 0 2 0
Relative/
friend 1l 0 S 0
Conciliator/
Refuge,Step
Family/Assoc 1 0 2 0

These figures support the findings covering one parent non confirmation
rates in parental referrals but again stress the simil arity of Mother/Father
response in that 40% of mothers "decline" father initiated appointments
and vice versa. If power factors are operating at this point they are
operating equally on both parents. The "other" figures would suggest the

same though it needs to be borne in mind that this group has far more
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referrals originated by the mother(nine) than the father(three) and because
there is a slight discrepancy between the figures for confirmation and
attendance for the whole one year sample of the 7 mothers and 12 fathers
whose first (or only) appointment was not joint. Two mothers and six
fathers attended expecting a joint appointment. Taking figures for
attendance rather than confirmation in the "others" category, 1 out of 3
mothers did not come to the father's referral and one out of 9 fathers did
not attend the mother's referral. These two points suggest at this stage

slightly more fathers feel "let down".

This cannot be explained on the basis of distances travelled to
appointments as the vast majority of clients live within the County and
within the same four urban areas and twice as many fathers as mothers
travelled from over 50 miles beyond the county boundary (10.2% of whole

sample compared with 4.6%).

The differences arising from referrers and source are not therefore as
much as might be anticipated. More research is needed to test firstly
whether the likelihood of conciliation taking place does vary according to
the amount of responsibility for initiating an appointment that one parent
is perceived to have and secondly whether mothers are generally more
reluctant to attend conciliation unless they view conciliation as an attack
on their parenting which needs to be defended. Whether or not this
differentiation can be substantiated, the fact that attitudes to attendance
do vary considerably and may affect the process of conciliation prompts
two further questions:

1. How do these clients' views correspond to what conciliators say
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conciliation is?

2. Do conciliators educate clients with "non-aligned" views?

A good starting point to answer the first question is the promotional
literature of the Conciliation Service. The format and amount of this
changed in the course of the project with information originally included in
the letter offering an appointment, A three part folded leaflet is now sent
(with a standard short letter) which explains:
"This is an out of Court service for parents facing divorce or marital
separation or the breakdown of previous access or custody
arrangements. Conciliation aims to help parents to make voluntary
agreements that are acceptable to all parties. This helps to prevent
expense and distress to the children and the family .... Conciliation
can help to resolve conflicts quickly and help you to keep control of

the situation usually both parents are seen together".

Many of the parents interviewed had received only an explanatory letter.
Many did not read or understand the explanation. Nevertheless though
parents may still wonder how agreements are to be made the literature
does describe them as 'voluntary' and does talk about parents keeping
control. Also within the conciliation sessions themselves conciliators

sometimes make specific statements about the process:

"Our function is to help the two of you to come to an agreement about
whatever the problems are that are worrying you". (27)
"Our job really is to allow you two to talk and tell each other what you
think -how you see the problem". (28)
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"So what I'm asking is 'why are we here today' ?"

"What is the actual issue that we're around to talk about?" (29)

"What we would like to do is get you both to say what the situation is as
you see it and have a disassion about it, how things have been working and

what the problems are". (30)

My concern here is not with what conciliation 'really' is or what supporters
say it is, but with the point that these comments are neither self-
explanatory nor easily aligned with parental expections except at the most
general level. These comments are also significant in that they are the
only statements to be found in the 20 taped appointments which try to
explain what conciliation is. There are comments in other cases which deal
with the confidential and voluntary nature of conciliation, but this is solely
in the context of the legal system: what is said cannot be used in Court
and the service is not part of or attached to the Court in any way.
Otherwise conciliators usually start the sessions with questions asking one

or both parents to outline the problem.

Two parents did ask for more information about conciliation: Mr. East
because he thought he was at Marriage Guidance and Mr, Lloyd because the
Court had at first told him that there was only In-court conciliation. In the
former case the conciliator's rhetorical question: "What can I explain about
the conciliation service and its sort of links with Marriage Guidance?" (31)
was answered by the other concili ator's, "It can be a bit of a half-way
house in a sense" (32)

This was followed by a long speech by the father and no more explanation

was given. In the case of Mr. Lloyd the staffing and the premises used by

128



the conciliation service were explained.

Conciliators do not therefore generally check whether clients have the
'right' expectations, whether they feel any responsibility in attending and
whether they are sufficiently 'educated' to take part in the conciliation
process. If Professor J. McCrory of Vermont Dispute Resolution Centre is
right, this is a crucial omission because he states that all parties must
understand the process in order to use mediation and that mediators ought
therefore to have an educational function which includes explaining to

first-time users how they can 'use' the mediator. (33)

When McCrory raised this point at a meeting of the conciliation service
much of what he said was attacked by the conciliators, but these comments
were not. Yet he had asked conciliators to remember that clients needed
to be taught how to have control in a situation in which they were
inexperienced, and as an instance of this control gave the example of
deciding what should or should not be said in front of the other parent.
This conciliation service does not usually give such contro! over 'structure'
to parents. (34) Indeed there is little client control over either the length
or number of appointments. In only 2 cases (35) do conciliators discuss
with clients at or near the beginning of an appointment how long it will last
and the possible duration is not mentioned in the Conciliation Service
literature. Therefore clients could not usually plan the most effactive
use of the time available though in 4 appointments one parent did control
the length because they "had to go", suggesting expectation of a shorter
appointment (36), Therefore in the remaining appointments the decision
to stop was a conciliator initiative with comments like "l would actually
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like to draw this to a close" (37). In only 4 cases was there a break in the

middle of an appointment and in all cases this was a conciliator initiative.

However conciliator control is more varied regarding the number of
appointments, which in practice means whether another appointment
should be fixed. In 8 cases (38) the conciliator initiative is to ask clients
if they want another meeting though where this is asked more than once
there is an implied endorsing of an affirmative answer. In a further 5
cases conciliators do suggest clients come again (39) and in 5 cases
conciliators state that they will not fix another appointment though clients
are told that they may later take the initiative and request one. (40) Some
cases have more than one intervention about a subsequent appointment.
For example the conciliators ask Mr. and Mrs. Parker on 3 occasions
whether they want another meeting and then later suggest they do. The
suggestion to Mr. and Mrs. James comes before 3 separate requests for an
answer. There are also 3 cases in which there is no mention by any
participant of the continuance of conciliation (41) and 4 where the question
of another appointment is subsumed in the question of the possible

attendance of the children (42).

In view of this evidence of the lack of parental knowledge of the
conciliation process and lack of control over its structure it is worth noting
that Professor McCrory's conclusions are embodied in the American Bar
Association's Standards of Practice for Lawyer Mediators in Family

disputes: (43)

Viz "1. The Mediator has a duty to define and describe the process of
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mediation and its costs before the parties reach an agreement to

mediate"

Admittedly, such a duty may be closely related to the need to recover
costs but the significance is that attendance at mediation is not assumed to

include responsibility for and knowledge of the process.

Similarly the American Association for Family and Conciliation Courts'

Madel Standard of Practice for Family and Divorce Mediation has as its

first point:

"]. Initiating the Process

A definition and description of Mediation. The mediator shall define
and describe the difficulties and similarities between mediation and
other procedures for disputes resolutions, on defining the process to
mediator shall delineate it from therapy, counselling, custody

education, arbitration and advocacy"

This makes it clear that the onus is on the conciliator to educate parents or
to check whether previous education had been adequately absorbed.
Conciliators‘observed assumed client responsibility not only for attending
conciliation but also for informed participation in a known process. This

chapter has shown how both these assumptions are misplaced.



CHAPTER 3: NOTES

5.
6.
7.
8.
9.
10.
11,
12.
13.
14.
15.
16.
17.

18.

19,

Said at a County Court liaison committee meeting attended by
solicitors, D.C.W.0O.s, Reqistrars and Clerks and chaired by a Circuit
Judge.

Conciliator 2: 12.6.84 (private conversation).

Conciliator 1: 17.7.84 (private concersation).

Conciliators' meeting: 4.5.85.

Conciliator 6: meeting, 14.5.85.

File number 160.

File number 118.

Conciliator 2: meeting, 28.2.84.

Conciliator 1 Case 12.

Conciliator 2 Case 3.

Conciliator 6 Case 1

Conciliator 10 Case 10.

Conciliator 3 Case 6.

Conciliator 6 Case 7.

Conciliator 6 Case 1.

Conciliator 1 Case 12.

Conciliator 1 Case 19.

File number 221. A similar construction of motives is to be found in
the literature; for example: "Our experience is that the parent who
telephones or calls to turn down the invitation prior to the
appointment is usually seeking reassurances about why attendance is
necessary and about our competence in handling aggression" (Frances
et al: 1983:8).

This analysis is based on the answers to 2 questions in client
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20.
21.
22.

23,

24,
25.
26.
27.
28.
29.
30.
31.
32.
33.

34,

35.
36.

37.

38.

interviews. viz. Why did you ask for/agree to attend an appointment?
What did you expect at conciliation?

Mrs. Smith: Case 4.

See for example G Davis: (1985a; 42-49 and 1985b; 82-86).

Cases 4, 7 and 21.

Case 4 referred from the father's D.C.W.,O. and Case 9 referred from
a Judge at a s41 hearing.

Cases 2, 6, 14, 19, 22.

For example Cases 2 and 14.

Cases 6 and 7.

Conciliator 10 Case 7 (1st appointment).

Conciliator 12 Case 16.

Conciliator 15 Case 21 (1st appointment).

Conciliator 7 Case 22.

Conciliator 11.

Conciliator 2.

Report of Conference on Conciliation held at Bromley April, 1985.
See also Vermont Law School (1984).

In only 3 of the 24 cases was a period of separate appointments (or
part appointments) deliberate. i.e. Case 7(24) for father only, Cases 8

and 18 (both untaped). It was planned for in Case 16(26) but it did not

take place. It was more normally carefully avoided, e.q. if one

parent arrived early and wanted to talk this was discouraged.

Case 1(14) and Case 14(1).

Cases 1, 8, 17 and 24,

Case 2(37). For further examples at 2(15), 3(18), 4(23), 6(23), 7(11),
14(15), 16(15), 20(20), 22(5,8).

Case 3(18), 4(25), S(16), 10(21,25,26), 14(16), 16(12,17,18), 17(13),

L
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39.
40.
41.
42.

43.

21(33).

Cases 1(18), 10(16), 11(14,20), 16(26), 19(16).
Cases 2(15), 6(23), 19(31), 20(20), 21(22).
Cases 15, 22 and 23.

Cases 6, 7, 8 and 12.

Dispute Resolution Forum 1984:5.



CHAPTER 4: DEFINING THE PROBLEM

Introduction

Increasingly my research experience has led to the belief that the
definition of the problem brought to conciliation was of crucial importance
not for, but in, the conciliation process itself. The work of Backett
clearly suggests this possibility in that it gives at least as much attention
to the construction of images involved in "fact" collection and explanation
as to those involved in response and implementation construction.(l)
Hypotheses on how separation could affect these decision-making stages
and how conciliation could compensate also led to the possibility of the
importance of definition work.(2) However support for this growing belief
also came from two other sources: much theoretical literature within
sociology which stresses the power of the "definers" and also the stimulus
of practical problems encountered in coding the one year sample of

referrals.

Social Science Material

The amount of research and literature which deals with the importance of
definers is enormous.  Whole fields of work on deviance and criminology,
power and ideology, political theory and social policy explicitly detail the
crucial importance of an individual, group, government or state succeeding
in defining a situation or action as criminal or lawful, good or bad,
acceptable or unacceptable, moral or immoral.(3) One of many possible
examples is the statement of Conrad and Schneider in the preface to their
book on "Deviance & Medicalisation":

The greatest social control power comes from having the authority
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to define certain behaviours persons and things.

When an institution (for example the Church, State or Medical
profession) gains the power and authority to define deviance, that is
to say what kind of a problem something is, the responsibility for

dealing with the problem often comes to that institution.(1980:8)

Similarly MDA Freeman has written in relation to the links between law
and psychology:
Social problems are more than just an objective statement of
affairs....putative solutionsto social problems are integrally related
to the definitions of these problems which have been constructed

and the questions which have been posed about them.(1981b:165)

At a different level sociologists have charted the definitions which
individuals make about themselves and their surroundings. For example
Becker, from an interactionist perspective on deviance, has described the
definitions and the re-definitions involved in the labelling inherent in the

career process of a marihuana user.(1963)

However in contrast to this weight of material there has been
comparatively little work on the role of definition in decision making and
dispute settlement. The work of Fisher and Ury,(1983; de Smith,1984) by
advocating "principled" (as opposed to positional) negotiation, is by
implication concentrating on problem construction but this is not made
explicit in such terms. D.J. White in a complex work on Decision Theory
clearly sees the importance of "re-ordering" the problem, though the
problem itself is taken as given:

Thus if we make a person aware of certain probabilities and values



of specific elements of a complex problem then he may very well
select a different action to the one he would otherwise have

chosen.(1969,Preface)

However as McEwan and Maiman point out models of mediation have not
always been satisfactory because " the vision of mediation which has
guided many of its proponents and critics draws most of its imagery from
studies of dispute processing in small scale societies" (1984:12) and they
themselves discuss several factors so far omitted but nowhere deal
adequately with definition per se. Most of the literature therefore deals
with a range of outcomes and not the nature of inputs in negotiation, but
Raberts in the most comprehensive theoretical article on mediation in
family disputes yet published does foresee the importance of definition in
the conciliation process.
Once the mediator goes on to provide a normative frame work for
discussion, however sparse, the universe within which bilateral
negotiation would have taken place is profoundly changed. This
transformation is taken further if he helps to clarify issues and
demands or offers advice on matters outside the knowledge of the
disputants (such as points of law or the probable action of judicial
agencies under different circumstances). Many mediators will see it
as necessary to a settlement that the disputants view of their
predicament be transformed: and so deliberately set out to do
this.(1983:549)
Indeed G. Davis having severely criticized In-Court conciliation says a
function of the effective mediator is that "he must have the wit and the
imagination to re-define apparently hopeless disputes in such a way that
they might possibly be resolved"(1985b:84) and says that this will need
"certain skills" if the conciliator is to be concerned with the "parties’ own
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definitions". However Davis makes no specific links. Roberts, however,
does make one important link - that between definition and the question of
responsibility in conciliation when he states, "In so far as the mediator
succeeds in transforming the disputant's view of the quarrel he comes to

share with them control of the outcome".(1983,549)

Mather and Yngvesson, talking more generally about dispute settlement
also focus on "transformations" after the conflict has been brought to a
third party.
Disputants, supporters, third parties and relevant publics seek to
rephrase and thus transform a dispute by imposing established
categories for classifying events and relationships (narrowing) or by
developing a framework which challenges established categories
(expansion). (1980:775)
They make it clear that this definitional work is an integral part of the
negotiating process itself by pointing out, "We suggested that disputing be
viewed as a bargaining process in which the object of the dispute and the
normative frame work to be applied are negotiated as the dispute

proceeds".(p818)

There is therefore some support for the hypothesis that the problem be
seen as itself negotiable, and this is further supported by the distinction
made in social work literature between the clients "real" problem and the
"presenting" problem. As R & R Dobash point out concerning this
distinction: "Numerous research reports have revealed a considerable
discrepancy between the client's view of his or her problem and the helper's
conception of the same problem".(1980:201) They further draw on the work

of Giordano (1977) to explain how the real problem is negotiated in the

133



client/social work exchanges and how the sacial worker always "wins" in

that his definition is the one on which the case proceeds.

Conciliation Service Research Material

This real/presenting dispute distinction is also an important factor in the
difficulties which occurred in coding the one year sample of 154
conciliation cases. These difficulties occurred in coding both the subject
matter of the referral, the problem, and the outcome of conciliation as
recorded on the conciliation service's appointment sheets because various
discrepancies arose: between office copies giving the secretary's account
of what the client or his agent had believed to be the problem and between
conciliators' copies giving their account of the problem and also
discrepancies between the problem as recorded and the content of the
agreement as recorded. For example the subject matter of the problem
stated might be a custody dispute whereas the agreement might be about

access arrangements or referral to divorce counselling.

This confusion was reinforced by summaries made to me about
appointments I had not attended (4) which defined the couples' problems in
terms very different from the "facts" of the referral sheets or which
speculated on the problem of couples who refused to attend or did not turn
up. These divergencies were not unexpected because, in conciliators
support meetings attended early on in the project, discussion on several
occasions had centred on the nature of the dispute presented by the parent
and whether it was the real "dispute". This preoccupation led me to ask
conciliators after each appointment whether the presenting problem was
the real one. Over a third of conciliator pairs(5) did feel the dispute stated

on the referral form, or what clients had told them at the very beginning of
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the appointment, was the real dispute.(6) But the remaining answers reveal
partial or complete non-acceptance of the parental definitions. In two
cases the two conciliators disagreed as to whether the referred dispute was
a real one and in four cases conciliators replied that they did not know
because "the real dispute was naot clear",(8) or because they had "learnt so
little about the marriage and separation especially matters of control and
sex" in the appointment that they could not say.(8) In a further four cases
conciliators accepted the parental problem but said it was also the
continuing relationship, the pain of separation or the lack of trust. In four
cases however conciliators replaced the client's problem by their own - it
was '"really" control, the pain of separation, denial of parental
responsibility or emotional attitudes.(9) However analysis of these
answers is complicated by conciliators' different perceptions of the
questions. Some appear to have taken "presenting dispute" to include
presenting explanation, others not. Therefore in two cases, that referral of
access difficulties was taken as the real dispute did not preclude
conciliators from substituting in conciliation their own explanations of

these difficulties.(10)

Clearly analysis in terms of real and presenting is far too simplistic but is
sufficient to support a belief in the need to concentrate on definitional
work in the agreement production process. Literature and research
experience therefore suggests the need to see if, how and when the
problem is transformed in the conciliation process, whether generalisations
can be made on the nature of the problem defined and whether it is
possible to assess the significance of this definition for the subsequent
course and outcomes of conciliation. Basically therefore the need is to
find out what one conciliator "meant" when she explained to her client that

she would not talk to parents separately because, "We do find if actually
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what you want is to get something worked out for the children it's very
difficult to do because if I see you and my colleague sees your ex-wife then
there are two completely polarized and different stories obviously.

Whereas if we take a little bit of patience and a little bit of time and do it

together there is some chance that we may be able to improve things". (my
underlining) (11) Therefore using the model based on Backett (12)
interventions related to the construction of the problem have been
analysed. Numerically the largest category is non-aligned questioning and
this, together with re-phrasing, can be shown to be providing foundations
for the construction of the problem definition. Therefore these will be
discussed first in this chapter. In the next chapter parentally aligned
interventions (querying and endorsing) and conciliator suggestions will be
analysed because these groups of interventions transform the dispute in
more specific ways -not only directly influencing ‘the construction of the
problem but also,via the construction of a particular definition, of the

concept of parental responsibilty.

B. Non-aligned questioning

"] think we are there to encourage, support and draw out other issues and qgive

a wider perpective with some element of questioning".(13)

Questioning plays a very important role in the definition of a problem.
Ironically the definition of questioning also creates a problem. Statements
which, in everyday experience, amount to a suggestion or to an expression
of agreement may at a grammatical level require a question mark. Such
rhetorical questions have therefore been classified with other forms of
endorsement and suggestion depending on the work they are doing.
Similarly the work of some questions is to query statements made by the

parents. Clearly there is a fine line between querying one parent and by
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implication endorsing the other (and vice versa), but what appeared as
cross-questioning of one parent was so classified. = Analysis of tapes was
also done in conjunction with noted perceptions of observations of

appointments.

With these exceptions the rest of the questions - the majority -~ are the
ones which appeared numerically significant in the definition stage of
conciliation.  In other words the conciliators seem to spend most of the
time asking questions and most of these appear neutral as regards the two
clients and their problems. However these questions do not show
homogeneity: there are very different types of questions with varying
functions in the process of definition and their neutrality is more apparent

than real.

(1) Initial Questions

"The way we like to start is to give you both an opportunity to

explain how you see the situation".(14)

Almost without exception(15) conciliators begin an appointment with a
general question to parents inviting them to explain what their problem is.

This question takes various forms, as in the following examples:

"Well I think if you both tell us as you see the situation. We find thats
probably the easiest way to start".(16)

"I think it is best if we ask each of you in turn what you think the problem
is".(17)

"Would you sort of like to tell us how you feel".(18)

"Would one of you like to begin by telling us where you're at, at the

moment".(19).



"We start basically with very little information so that you can actually
tell us how you see it". (20)
"Right. Well I don't know anything about you at all. Can you tell me what

you feel is the problem at the moment? Why you have come to us."(21)

The phrasing of these questions is very important. Firstly, they emphasize
to parents that they are to be the source of information and therefore
deemed responsible for the construction of the problem. The underlining
in these quotations reflect the exaggerated emphasis placed on "you" and
"both" by conciliators when asking these questions. The assumption is
therefore being conveyed from the very beginning that the parents will
define the problem, that the lack of information on referral sheets is not a

secretarial shortcoming but "so that" the parents can provide it.

Secondly most of these quotations ask for feelings and views: The
problem-inducing situation is not conveyed as a factual one - it is because
the situation is viewed differently that there is a problem. The question is
indicating that the "situation" is not a problem except in so far as the

parents "see" it, or "feel" it.

In other words a particular attitude to facts is being conveyed and a
priority being given to feelings over facts such that a problem is implicitly
defined as a clash of view points, which in turn arrive out of, and are
sustained on, different parental feelings. Therefore some of these questions
actually ask for feelings rather than facts, as in, "how you feel" and,
"where you're at". Others make a point of not using the word 'problem' but
instead use 'difficulty’ or 'situation' or even 'it', which implies a fluidiiy in
the differences between them. When 'problem' is used it is qualified by,

"What you think the problem is", "What you see as the problem", "What you
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feel the problem is". Only one conciliator question gave a different
message, "What is the actual issue that we are around to talk about?"(22)
Significantly this case led to a serious disagreement between the two
conciliators about strategies after the first appointment and this
terminology was not used by any other conciliator observed. Indeed if
clients appeared to be reifying a problem then comments are made to try
to rectify this. For example when Mr. Gale interrupted conciliators to
stress what his Divorce Court Welfare Officer referrer had said the
meeting would be about, the conciliators replied, "So you see it mainly
about Clare?"(23) Similarly when one parent has answered the initial
general question, his or her answer is constituted as a viewpoint in which
facts are not important and the other parent is invited to reply in similar

vein, as in the following examples:

"0, K. is that your understanding why we are here?" (24)

"0.K. well you have explained where you are and what your views are".(25)
"Thank you very much. O.K. Thats how you see it".(26)

"So don't worry if you remember what he remembers as it were in conflict
because that may or may not be a serious issue. What is important I think
for you to do is say how you feel things have happened up to now and how
you see your problem".(27)

"Can we ask Mrs. Spencer now how she feels the situation is".(28)

Parents are being encouraged to set out their differences - there is no
attempt to deny the existence of parental conflict or to suggest that
parents ought to deny these differences. What is being conveyed is a sense
of the existence of only one situation on which there are two perspectives.
If parents imply that the two situations described are incompatible because

of conflicting facts then the status of facts is sometimes challenged. For
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example the following conciliator responses were made after various

parental disagreements concerning the facts of access or separation.

"Well one often gets very different viewpoints on situations like this.....Yes
the feelings on both sides are a bit different and therefore the way you
view it is different".(29)

"I think it would be unusual if we ever met a couple like yourselves who
saw everything in the same colour in the same way because our memories
are different and our interpretations are different".(30)

"[ think you both can feel - I mean - | think perhaps you see things

differently at this stage".(31)

In another case where the father explicitly accused the mother of telling
lies the conciliator intervened with;

"I sometimes think that the word 'lies' is an extremely emotive word
because the way we see things actually colours what we believe and if we

believe, then its a lie to you but its not quite the same thing as a lie".(32)

The impression is therefore being given that the conciliators are not
interested in facts per se - even conflicting facts. Facts are but different
views of the same thing and even a firm belief in their truthfulness does
“not prove that that view- point mirrors what "actually happened".
Therefore what actually happened not only is irrelevant to conciliators but
is made to appear irrelevant to parents if there is any divergence of
opinion on it. Logically from the above premise the ‘'correct' version
cannot be proved and it is not therefore useable. There is also no attempt
to analyse one parent's version and follow up internal inconsistencies
because there is again no need to construct a "plausible" version nor any

benefit in so doing. This diversion from establishing facts was underlined in
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one case where the mother was not allowed to show the conciliators some
solicitor's letters which gave "the facts" about the dispute's history. She
was asked "to hang onto those" and instead explain herself "how you see it",
implying that not only would the solicitor simply have revealed another
viewpoint but that the problem must only be constructed from what the

parents can say at the meeting.

Some conciliators explain that their lack of interest in facts is because
their job is not to judge. However this reasoning becomes circular when
conciliators say they cannot judge because, "I am feeling there isn't a lot
here that I can sort out because I wasn't there. I didn't see how anything
happened".(33)  This contrasts with judges and juries who do believe that
evidence for particular facts can be weighed but it once more reinforces

the idea of parental decision making rather than conciliator adjudication.

Facts are also not important because conciliators see viewpoints as
illuminating feelings rather than facts. The real object of the enquiry at
this point in the conciliation process is, "Where you are at". Even at this
early stage therefore there is evidence that conciliators themselves are
envisaging a problem - the conflict of perspectives itself and the feelings
causing this conflict. This is clearly akin to the established social worker
method of looking for the "real" as opposed to the "presenting" dispute and
one conciliator's comment that "We don't know anything at all actually that
is why I'm fumbling a little just to see how the problem has presented
itself"(34) fits in very neatly.  Certainly conciliators are trying build up

their own picture of the problem as the following quotations reveal.

"Can you tell us what...."
"I would find it an enormous help if you could tell us about...."

"I am trying to understand about your job".
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"it will probably put us in the picture".
"Can you tell me what the situation is as of now? Have I got it right?".

"I wonder if you could just clear my mind".(35)

This phrasing is significant on two levels. Firstly it implies that the
conciliators are building up "a picture" of the parental situation and
secondly, these phrases include the use of personal pronouns which suggest
that the exchange of information by parents is not simply nor solely so that

parents are given "the chance to listen to each other".(36)

Nevertheless it is the parents only who are asked to supply the basic
information on which the picture of the problem is to be built. In the
majority of cases this picture is built up and the problem defined without
any consideration of possible required solutions. In less than a third of the
observed cases are the parents' aims asked for - that is their short term
hopes, the outcome of the meeting and/or long term hopes for family
arrangements. The following two examples are typical of how this
request is made.

"How do you want things to end up?"(37)

"What is is you would actually like to have in the future? 1 mean what are

you hoping to go away with after this meeting?"(38)

Where no such questions are asked most parents do not include information
about their aims and confine themselves to describing "the difficulty" or
"the situation” so that in most cases situations are clarified and problems

are negotiated without the constraints of solutions.

The initial questions are usually open ended, as those already quoted

reveal. On only two occasions did the conciliators give the parents an idea

147



of what they were expected to talk about - "a bit about the set up of the
family, how long you two have been apart"(39) - which is consistent with
the focus on children and separation in publicity about conciliation. This
focus is also legitimated by the reaction of conciliators to the speeches
given by parents in response to the initial invitation to talk. For example
this legitimation can take the form of asking a parent whether he or she
wishes to enlarge on a particular topic as when Mrs. Berry began with,
"Their dad started seeing them again and I have had quite a lot of problems
with the children", and the conciliator responded with, "Would you like to

talk about it at all?"(40)

More usually legitimation takes the form of subsidiary questions, neutral in
appearance, which are constituted as requesting extra pieces of
information to 'fill in' the account given by the parents.

r

2. Filling in the Gaps

These subsidiary questions, by their existence, confirm what conciliation is
to be about - that is the possible range of items which could be on the

agenda.

i) Most importantly questions are focused on the children. In nearly all
cases the names and ages of the children are requested or asked to be
repeated. Conciliators also ask where the children are living or how each
parent proposes to make arrangements for this, as in the following

examples:

"So did you - are you looking after the children?"(41)

"How would you actually manage if you were on your own with the
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children?"(42)
"How old is the boy.....Is yourdaughter living there as well?"(43)

"So you are living in the matrimonial home still?"(44)

ii) Questions are also asked to "clarify" how and when access happens or

why it does not if the parents have not volunteered all the details.

"Can you tell us what the access arrangements are at present and how does

it stand".(45)

Conciliator: "If I was one of your children and said to you, 'Daddy which
weekend in the month am I coming with you?"

Father: "Well its normally the end of the month,isnt 12"

Mather: " Dunno its this weekend is'nt- it"

Conciliator: "But you would be able to tell me which weekend it will be this

month....Its important to find out what is actually agreed".(46)

"Is there a particular reason why you felt you should try to gain access

again at this point?"(47)

iii) Thirdly subsidiary questions are used to fill in the details about the
separation and, if applicable, re-marriage. = Conciliators often ask when
and why the physical separation occurred, as in their question to Mrs.
Parker: "How long is it since you left.....What was happening immediately

~before?"(48)

They also ask about future plans with other partners already mentioned by
the parents, as when a conciliator interupted Mrs. Cann with, "Yes wait a

minute, now about your relationship with this man. Do you see yourself
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being together somewhere? Has he got children?"(49)  Relationships
established since the separation are also elicited, as for example in,

"You're remarried?"(50) or "Have you got anather family?"(51)

More often such questions are encompassed by requests for information on

the leqal position whether such requests are specifically about the

marriage, children or more generally. For example, Mr. and Mrs. Vaughan
were asked, "I wonder whether you can just clear my mind by telling me
what the actual legal position is at the moment. [ mean have you been to
Court?"(52) A similar request that, "I Would find it an enormous help if you
could tell us what the arrangements about custody and access are that the

Court made",(53) was made to the Fields.

These questions tend to reinforce the idea that conciliators are building up
their own picture based on what the parents have said and these additional
questions are for clarification. But in this process of collection, certain
topics concerning children, access arrangements and the relationships
experienced by the parents are consolidated and legitimated for inclusion

in an agenda.

3. Leading Questions

Conciliators also use questions which lead in two ways: they lead on from
topics parents have introduced and they lead to a modification of the topic.
They may replace gap filling questions or lead on from them but in both
cases they intimate that the information requested forms an aspect of the
topic which should be discussed. In other words the topic is being modified
by the implicit prioritisation of certain aspects of it. Again the topics of

children, access and separation encompass most of these questions but the
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balance of the content is very different.

i) As regards the children the questions are now very much slanted towards
ascertaining feelings and needs. For example an argument between Mr.
and Mrs. Gale about access arrangements led the conciliator to ask "What
do you think your kids would like?", repeated later as, "I was going to say |
think it would be helpful just to ask each of you what arrangements you
think your children might like". (54) Similarly Mrs. Berry was asked, "And

how to they react to that. Do they look forward to that day?"(55)

Access is also to be viewed in terms of what the children need as well as
would like. "Can we try and stop a minute and have a think as to what the
children or particularly Kara needs".(56) What the children know is
similarly constituted as a necessary aspect of knowledge of the children's
situation. For example a son's knowledge of his father is prioritised by
asking Mrs. Adams, "Can you tell us what Simon knows about his Dad?"(57)
and the children's knowledge of the state of their parents’' relationship is
elicited by asking Mr. and Mrs. Berry, "Do they understand the situation
now? Have they any understanding at their level why you are not

together? Do they understand you won't be getting back together?"(58)

ii) Access is modified by leading questions in two ways. Firstly, as above,
when attention is directed from the parents' wishes and needs to the
children's and secondly by assuming a concentration on the details of
access even when parents’ initial answers have given a strong indication
that they wish the principle of access to be on the agenda for conciliation.
One form of such questions is to ask for clarification of views it is assumed
the parents hold. For example the question to Mrs. Adams, "Am I
correct in picking up that actually you would like him to have access?" was

repeated five units later, after her reply that she had got "open feelings"
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with, "But am I picking up correctly from both of you at the moment that
you would actually like him to see his Daddy and you would actually like to
see him".(59)

Other similar examples are:-

"So that's what it is all about is it, how much you see the baby?"(60)

"So are you saying that with the correct approach whatever that means
that in fact the principle is OK for Daddy to take them away for the
weekend?"(61)

Another form is to ask for parental views on access details thereby
bypassing questions on the principle of access. For example after Mrs.
Gale had revealed her feelings of injustice at Mr. Gale's access requests
the conciliators went straight on to ask, "So what sort of arrangement

would you like?"(62)

Similarly in two cases, after the first appointments had been used to
discuss whether or not there should be access the conciliators began the
second appointment with, "Is it that you would really like - to get this
week's holiday sorted out that you have proposed?"(63) and, "Perhaps we
can actually talk about Christmas now, because obviously it's going to be

the next thing on the agenda isn't it?"(64)

Also in two cases the conciliators asked questions about children other than
the child who was the focus of the access dispute as presented by the
parents. For example Mr. Owen was asked "Did you also hope to see

Mary?"(65)

iii) .The Topic of Separation is modified by questions which move the

centre of interest from the "mechanics" of separation - the when and the

how - to the reasons for the separation: the why, and in some cases, the if.
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However conciliators vary in whether and to what extent they treat the
separation as problematic. They assumed Mr. and Mrs. North would not
want the separation on the agenda by the question, "Am I right in guessing
that you are. both in agreement now to separate?"(66) but this is unusual
for two reasons. Firstly it was a Social Services referral which gave the
conciliators a lot of pre-appointment information including the request to
use the conciliation for setting up access. At this stage the parents had
not provided any information on their plans to separate. Secondly it is
unusual because conciliators' questions do more often take the form of
conciliators "checking out" whether separation should be on the agenda as
for example in "Can I ask for myself, you are both saying absolutely that
the marriage is over? Are you both saying that?"(67) Likewise in another
case:-

"You have obviously gone a long way into thinking I hope; into thinking and
working about whether or not the marriage has really broken down?(Father
Yes) You have really explaored with Marriage Guidance? (Mother: We had
two courses) So you really have explored with Marriage Guidance?"(Mother:

Yes) (68)

Another conciliator in two cases (69) asked only gap-filling questions about
the separation and then proceeded to other topics but suggested later in
the appointment that the marriage was not necessarily over. It is not
therefore possible from these and other examples to see any clear function
of leading questions about separation. What is interesting is that many
questions leading on from parents' speeches again take the form of asking
about feelings. For example the Ward's appointment, precipitated by
Stephen's going back to live with his father, very quickly moves on from

gap-filling questions about the son's job to the following questions:
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"Were you upset by his move back?"

"And is that working out quite well do you feel?"

"Can I ask you how it feels to have him back again'.

"What do you think they (relatives) felt?"

"Well take your time - just sort of think what it felt like really".

"In some ways does it feel like that's why he went".(70)

Leading questions to Mr. and Mrs. Parker centred on separation and took
the following form, "What were you still left feeling?' and "Have these

feelings....have they been leading up to any particular climax?".(71)

Not all appointments include such emphasis at this point in the conciliation
process. Nevertheless they are reinforcing the lack of distinction already
being made by conciliators between the facts and feelingé and they are also
modifying topics raised by deeming them to include a 'feelings' element.
Therefore leading questions are modifying parentally raised topics in two
possible directions. In some cases the topic is being broadened - the
context is set wider to include feelings about events and relationships; in
other cases the topic is being narrowed -to focus on how to achieve access
rather than whether the attempt should be made and to focus on feelings
not facts in disputes.  There is also another possible direction - that the
topics raised might eventually be replaced by the topic of feelings
themselves, as one conciliator envisaged when she said:

"So the issues are not the children are they? [ mean is the issue actually
the children? Lets put the cards on the table. Is the issue actually the
children and what is best for these three children or has the issue got a lot
to do with the residual feelings that both of you brought out of the

marriage and the ending of the relationship?"(72)



This particular intervention occurred somewhat later in the process than
the leading questions outlined above and resulted from other types of
questions. The most important of these as regards setting topics to be

included on the agenda are what I have called non-sequitur questions.

4. Non-sequitur Questions

So far conciliation questions have concerned subjects raised by clients.
Questions in this category envisage a topic not yet raised by the parents as

possibly relevant to the agenda.

(i) Parental Contact

The most important group of these questions concerns the relationship
between parents and the amount and type of contact between them. At a
very general level therefore, the questions ask for just that, as for instance

in the following:

"What's the relationship been like between you since you split up?"(73)
"How have you kept contact since the failed access?"(74)
"How do you make your arrangements? I see you are both on the phone.

So do you make arrangements over the phone?'(75)

More specifically parents are asked about the verbal communication
between them since separation.

"Is this the first time since you broke up that you actually sat down to talk
together?"(76)

"...And have you been able to talk before? (Mother: No this is the first

time)".(77)
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Sometimes parents are specifically asked if they have discussed the
children since separation. For example when Mr. Young said that he had
rung up a social worker the conciliator asked "Did you talk together about
referring to Social Services?" (78) and when Mrs. Berry had talked about
her son's behaviour the conciliators asked both parents whether they
discussed "how the children behaved when they are with the other one".(79)
With Mr, Upton and Mrs. Baker the form of the question was, "Have you

two talked about what you actually want for your kids?"(80)

In some cases these questions covered talk to the children and the effect
on children of non-communication, as for example in two questions to Mr.

and Mrs. Berry:

"But do you think they think it taboo to talk about their dad when they are
with you?"
"You know holidays are in view and whats going on there? I just wonder

how much you are communicating with them as well".(81)

These interventions are not numerically important in the appointments
analysed: they are in the nature of ground preparation to make reference
to a topic not yet "seen" as a problem per se. However some go further:
they have normative implications regarding parental communication which

are later made more explicit.

(ii) Feelings

The other non-sequitur questions again focus on feelings - of the parents
and the children. For example the first appointment of Mr. and Mrs. Cann
had concentrated very much on practical problems but very near the

-
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beginning of the second appointment the conciliator asked the following
question after Mrs. Cann had explained why she was accepting leaving her
son in his father's care.

"Yea but how do you actually feel about sitting down and saying he should
say with his father.....I mean do you feel that somewhere along the line you
have failed as his mother?" The father was also asked for his feelings with
how do you feel about the end of your marriage now.....50 you feel that it
is actually her choice"(82)

These questions do not lead on from previous discussion as parents had
returned to conciliation specifically to discuss the practical alternatives
agreed on at the end of the previous meeting. Examples have already
been quoted of leading questions asked of Stephen Ward, which focused on
to his feelings but the conciliators also asked for his parents feelings about
the separation which had occurred four years previously with, "How was it

for you Mr. Ward when you and Mrs. Ward split up?"(83)

Later having asked them about previous communications between them the

following intervention occurred:

Conciliator: "How does it feel for you two to be sitting in this room having
shared the car I guess, how do you feel?"

Mr. Ward: "She feels sick"

Conciliator: "How do you feel?" (to Mrs. Ward)

Mrs. Ward: "I don't know. Its a bit of a relief after years of resentment".

Conciliator: "So you now feel you're not resentful?"(84)

These interventions, and all the questions so far discussed, have the
function of consolidating, introducing or modifying certain legitimate

topics for inclusion on the problems agenda.  This stage corresponds to
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Backett's first stage in the production of an agreed parental decision - the
collection of an agreed set of facts about the children, which set being
dependent on what topics are to be included in the agenda and which facts
depending on the status to be given to different pieces of information.
However non-aligned questions also include questions which prioritise
certain explanations for both individual and sets of facts: such questions
would be part of Backett's second stage - that of the acceptance of a

particular explanation for these facts.

5. Explanation-seeking Questions

These questions may be about parent or conciliator initiated topics but
unlike questions so far discussed they do not always appear as a natural
progression of the conversation. This is particularly so with questions about

parenting as examples from two cases with different conciliators show.

The Todds. Mrs. Todd explained that she was the full time caretaker when
the children were small but now the father works much shorter hours and
does more caretaking. The conciliator responded with "So you are saying
things about his fathering and his relationship with the children?" Later
when both parents talked about their respective career needs the same
conciliator followed with "What are you saying about each other's parenting

abilities?"(85)

The Lloyds. Mrs. Lloyd had explained that she could not be reconciled with
her ex husband's new partner and this had led to a parental argument about
a particular incident. Mr. Lloyd then asserted that he was being told he
could have access to only one daughter and the conciliator then intervened

with "Can I ask how you feel about her mothering of your girls?"(86)
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However it is questions about childrens behaviour and physiological well
being that are the more frequently deployed in this category and the
following examples show not only how such questions are inserted but also

how the questions themselves provide explanations, whilst ostensibly

seeking them.

The Berrys.

Mrs. Berry: "He can be quite spiteful, he doesn't mean it.....He can get
very angry. He will go and kick the doors and things like that you know but
then he will come and say he is sorry".

Conciliator 17: ".....Do you discuss how the children behave when they are
with the other one?"

Mrs. Berry: "No."

Conciliator 17: "Um..You don't really know whether his behaviour is the

same when he is with his father as with you".

Mrs. Berry: "I did ask them questions but found that it was not doing them
any good. Now I don't say a word when they come home".

Conciliator 1: "But do you think they think it's taboo to talk about their dad
when they are with you? Do you think they pick up that its still a painful

thing for you?

Later the mother and father argue whether the father had asked the
children if they wanted to stay over night and the conciliator asked "Do

you think it is wishful thinking on their part".(87)

The Fields.
The father had outlined that his relationship with one son was very bad due
to the son's previous behaviour and therefore he does not want to see him.

The mother argues that the child wishes to see his father. This is followed
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by :-
Conciliator 3: "Is he acting out at home?"
Mrs. Field: "Yes"

Conciliator 3: "I mean is he acting out because he wants attention. Isit a

cry for help?"

Mr. Field: "No he is just self opinionated".

Mrs. Field: "Yes he is insecure".(88)

In both these examples (Cases 2 & 6) the explanation-seeking question
follows on from a previous conciliator question. In the next example
however the conciliator questions are more akin to those posed by teachers
to test understanding when the pupils realise the teachers do actually know
the answer. Certainly Mrs. James was apparently confused at what the
question meant and the conciliator's use of the word 'clues' suggests the
setting up of a puzzle to which the answer is already envisaged. That
conciliators have already envisaged the problem and its explanation is not
always so clear at this stage but becomes so when such questions act as

springboards for other types of intervention.

The James' Ist appointment.

Mrs. James had explained that access had been restarted on many
occasions but had always petered out. Conciliator 10 asked her, "So what
will have to happen for it to be different this time?" and she explained
that Mr. James should have constant access "no matter what Richard does
to you". The following explanation -seeking questions are then inserted

into the conversation by conciliator 10 as follows:

"Do you know what makes him do it?" (to Mr. James)

(And later to both parents) "So what do you think is the right way?"
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(Pause)

Mrs. James: "I don't know".

Conciliator: "You gave some clues at the beginning didn't you". (Pause)

Mrs. James: "l just don't know how to handle it".

Conciliator: "Could you describe what the situation is and then perhaps you
two could get some more clues about it".

Mrs. James: "You mean when he is violent".

Conciliator: "Umm!"

The mother described one such situation and suggested that her son's
dislike of the father's girlfriend could be what brought it on. This led to

another parental argument followed by:-

Conciliator: "Is he still hoping that you two will go back together again".
Mrs. James: "No" (Pause)

Mr. James: "He just thinks its women, women, women, it does'nt matter
who it is".

Conciliator: "Is it something to do with his feelings then that nobody else

should take your place?"(89)

The prioritisation of explanations centering on the effects of separation on

a child's behaviour is more obvious in the questions asked of Mr. Young:

Conciliator: "What are the schools saying,] mean what are the teachers
saying at school?".

Father: "His work's good.....difficult to concentrate but generally OK."
Conciliator: "Is that like the son you two have knownover the years. 1It's

changes we are looking for isn't it%{90)

In some cases this type of question is introduced by transferring a parental
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comment to a different context. For example, the following response to
Mrs. Lloyd's statement prioritises explanations regarding self confidence.
Mother: "I would like to think that they are grown up enough and confident
enough so that they can say what they feel."

Conciliator: "And confident enough to go and stay with their father for a
little while?"(91)

In other cases the "transfer" is done by juxtaposition of two seemingly
different topics so that the possibility is opened up of linking up the
explanation of one to the other. For instance one discussion of access
difficulties was immediately followed by the conciliator question "It's four
years now since the separation. [ mean it is quite a long time. Why has

their been a time lapse in going for a divorce?" (92)
Such links are again only explicable in terms of an as yet unexpressed
hypotheses held by conciliators postulating a relationship between access

difficulties and the differing feelings surrounding the separation.

C. Rephrasing

Conciliator responses to parents' statements of problems also affect the
construction of the problem as being one very much concerned with
feelings not disputed facts. This rephrasing also occurs at other stages in
the conciliation process - sometimes it is an integral part of an
endorsement of a parental position or part of a conciliator suggestion of
what the problem explanation should be. However rephrasing as an
independent form of intervention (found in half the cases) is typical of the
rephrasing found in mixed interventions and it is these interventions which

have been used in the following analysis.
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All examples of rephrasing are concerned to alter the status and
legitimacy of grievances and allegations by one parent against the other.
In most cases this is done by constructing a relationship between grievance
and feelings which takes three forms, or by "normalising" the substance of

the grievance.

1 Grievances Show Feelings

This rephrasing is used to constitute the airing of grievances as a showing
of concern. For example Mrs. Adams gave a list of reasons why she
believed the father could not start and sustain access visiting in a manner
acceptable to her view of what the child needed. The conciliator did not
follow up any of these specific grounds of complaint but stated "I get the
picture you are concerned about this whole matter".(93) Similarly in Case
24 after both parents had alleged the other was dealing with the son in such

a way that a behaviour problem had arisen, this exchange took place:-

Conciliator: "What I'm really wanting to get to is the concern you are both
feeling about Robert ...and in a way it is taking the form of saying you did
unsuitable things with him and you are saying - ".

Mrs. West: "Only what Robert said".

Conciliator: "Yes but you're instancing to each other unsuitable ways of
dealing with him or unsuitable companions. You're both at it in that sense
whereas you are both very worried about Robert."

This is reiterated later in the appointment with "You need trust and you
are both very worried about Robert - You know that after tonight - hang on

to that bit because it is positive".(94)

If this type of rephrasing is accepted it takes the discussion of facts and

1e3



incidents - and allocation of responsibility - off the agenda. As the
second excerpt reveals it has another function of providing individual
parental morale boosting and constituting parenting as joint because of the

existence of joint worry.

2. Grievances Cause Feelings

This rephrasing constitutes the situations about which there are complaints
as the cause of upsetting feelings. For example mutual allegations by Mr.
and Mrs, Field that the other is acting in such a way that Saturday access
is impossible is followed by, "Its just that access is obviously making you
very uptight and unhappy."(95) Here the implication is that there is no
problem in the access situation itself but that the focus of interest should

be the problem of parental feelings which it engenders.

3. Grievances Are Caused By F eelings

This is by far the most commonly postulated relationship between
complaints and feelings. This often takes the form of simply talking about
feelings immediately after parents have been accusing each other of
specific actions regarded as wrong or unhelpful.  For example soon after
the above excerpt, Mr. and Mrs. Field outlined why they believed staying
access was not working. The Conciliator response is then:

"There are very strong feelings from everybody here with the children and
the two of you and the lady that you are living with. Everybody has been
very hurt indeed and in a sense the children are in the centre of it,aren't
they’Because,as you described it,it felt as if the battle was going on, the
battle between the two of you."(96) Towards the end of this appointment

the hurt is more specifically referred to as anger (after a parental
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argument about whether the mother does feed the children adequately) in
the question, " You're still both very angry aren't you?"(97) Similarly Mr.
Gale's allegation of his wife's inadequate caretaking of the children is
followed by, "Well its obvious there is a great deal of anger between the

two of you"(98)

In some cases this rephrasing takes at least in part the form of a query.
For instance Mr. Spencer's allegations about his wife's organising of access
is followed by "How much of this is actually the pain of the break up? It's
still very real isn't it?"(99) and later in this case another parental argument
(over the facts of the father's behaviour in the local public house) is
followed by the the more positive, "It certainly sounds to me as if there is

still a lot of anger pain and resentment".(100)

Thus the pain and anger is not specifically constituted as the problem at
this stage but it is prioritised on the agenda and it is again constituted as
a jointly-held feeling. This type of rephrasing also uses the same response
to parental allegations of lying as was seen in conciliator responses to
parents' initial speeches. Such allegations do not therefore lead to
investigations of conflicting facts and internally inconsistent 'stories', but
to a reinforcement of the idea of different view points and memories based

on negative feelings. Examples from two cases show how this is done.

Conciliator: "So there is differences of memory about facts as well".(101)
Mr. Lloyd: "This is ludicrous" (i.e. Mrs. Lloyd's allegations)

Conciliator: " This may be the way she sees it".(102)

Conciliator: "But you know that the truth is always subjective and truth
differs according to which angle you look at it and particularly these kind

of circumstances where so many emotions are involved. So I don't think
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either of you are lying - you just see the same thing from different

angles".(103)

Such interventions do more than divert from establishing facts - they
imply facts are irrelevant but they also legitimate the expression of
viewpoints. For example in the excerpt above where the conciliator
refers to "the way she sees it" this intervention also legitimates the mother
continuing with her allegations -presumably to provide evidence for the
topic of feelings, not past access practices, to be included on the agenda.
Similarly in both the Spencers' appointments there are examples of

rephrasing which legitimates "How she feels" as a problem area.

Mrs. Spencer: "He antagonises me. He gets out of the car with a big
smirk on his face".

Conciliator: "And that's how she feels"(104)

Mrs. Spencer: "....I've just had it up to here...."

Conciliator: "And that's how she feels. It may not be how you see it but it's

how she feels."(105)

4. Grievances are Normal

Here again the conciliators are rephrasing to reduce conflict by
undermining the status of grievances - in this case by constituting the
alleged misbehaviour as normal in the circumstances and therefore not
legitimately a focus of complaint. For example parental allegations
concerning money lead to, "It still sounds as if your separations very very
raw" (106) implying that such allegations are normal at this stage.
Similarly a son's "misbehaviour" and family response are constituted in the

following intervention as "natural":
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"They had actually taken a lot of trouble and cared for you by the sound of
it even though in a more restricted way than you would like. That's the
parental thing isn't it. People fighting against their parents is quite

natural and your aunt and uncle took that role".(107)

In the next example the complaints are constituted as the "usual" result of
early attempts to live separately.

(After Mr. and Mrs. Gale have quarrelled regarding the childrens shoes)
Conciliator: "Its always the little things".

(Mother and F ather quarrel about the video)

Conciliator: "How long have you two been separated? (1 year) So it's not
all that long is it? It's quite hard to get used to leading separate lives 1
think and this is the house you were both living in before? (Yes)'Cos that's
quite hard too".(108)

Here the rephrasing almost amounts to a suggestion that the problem is the
difficulty of leading separate lives. Later in analysing endorsing and
suggesting it will be clear that in many cases the conciliators merge these
different types of intervention rather than put them sequentially. One
example at this stage shows how the conciliators' summary of Mrs. Baker's
complaints is itself a rephrase before this is also rephrased in the form of a
suggestion.

"If I can sum up, you are saying your son has problems with access. I think
1 would like to put it as he has problems with coping with your conflict
rather than he has problems with coping with the access. Would you

accept that?"(115)

This quotation makes clear an intended result of many of these rephrasings:
an alteration in parents' perception of their responsibility for the problem.

Grievances transformed into worry or concern deny any individual
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responsibility as do grievances seen only as indicators of feelings.
Similarly rephrasing which looks to feelings as the cause of grievances, or
normal izes the actual grievance, makes both grievance and responsibility
for it irrelevant. The last, mixed intervention, goes further and "inverts"
responsibility for the problem. This reallocation of responsibility is much
more important in a different sort of intervention - aligned questions to
affect problem definition - and will be dealt with in the next chapter.
Rephrasings are more closely linked to non-aligned questions in their
function of altering the status of facts and in laying the foundation of the
definition of a problem as being concerned with access to, and custody of,
children but arising directly from the "shortcomings" of the parental

relationship itself.

D. Conclusion

All these interventions clearly affect parental responsibility for the
definition of the problem. Parents can "rephrase" conciliator questions
and "answer" what they like. But this often results in conciliators
repeating the question or rephrasing the client's answer. If parents
answer questions "correctly" the material they are responsible for
contributes to the construction of the problem envisaged by conciliators
when they ask their questions, and because these questions and rephrasings
envisage a mutual parental problem then the images which emerge will
support this interpretation. However the material supplied by clients
initially or later in answer to conciliator questions may be respored to
more "positively" by conciliators in the form of queries or suggestions to
alter clients' images of themselves, the other parent and the child and
therefore the construction of the problem itself. This will be dealt with in

Chapter 5.
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CHAPTER 4: NOTES

2.

7.

8.

9.

10.
11.
12.
13.
14.
15.

See Chapter 1 pp 38-39,

See Chapter 1 p40.

For example: Becker, (1963) The Sociology of Deviance. Cohen, S,
(1980), Folk Devils and Moral Parics:

These were not attended because the client or conciliator had
refused, because of practical difficulties or because the sample of 24
had already been acquired. [ was able to make notes on 20
appointments not attended as well as on an equivalent number of
cases which did not lead to appointments.

Responses to this question were obtained from conciliators in 22 out
of the 24 cases. (Cases 14 and 15 are missing).

Cases 3, 7, 12, 13, 17, 20, 22, 23.

The conciliators disagreed in Cases 18 and 21 and this quotation was
from the interview after Case 5.

Case 26. Similar comments were made in Cases 2 and 4.

Cases 6, 8, 11, 19,

Cases 7 and 12.

Cases 6(1): Conciliator 3.

See Chapter 1, pp 38-39 and Appendix 3.

Case 21 (Appointment 2): Conciliator 15.

Case 1: Conciliator 6.

The 2 exceptions are a joint appointment (following separate
interviews) when the father began a long speech as soon as seated,
and a referral by a D.C.W.0O. which gave conciliators information
which they 'checked out'. Also if conciliators do explain about

conciliation and confidentiality this precedes initial questions.
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16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32,
33.

35.

36.

37.

38.

39.

Case 6: Conciliator 3.

Case 7: Conciliator 10.

Case 12: Conciliator 2.

Case 17: Conciliator 6.

Case 19: Conciliator 2.

Case 23: Conciliator 20.

Case 21: Conciliator 5.

Case 7: Conciliator 22,

Case 4: Conciliator 15.

Case 5: Conciliator 11.

Case 6: Conciliator 8.

Case 16: Conciliator 12.

Case 19: Conciliator 1.

Case 12: Conciliator 1.

Case 16: Conciliator 12.

Case 19: Conciliator 2.

Case 21: Conciliator 2.

Case 12(11): Conciliator 1.

Case 11: Conciliator 7 (after about 5 minutes into the 1st
appointment when the mother only had outlined the 'situation’.
Taken from cases 1, 3, 6, 7, 16 and 24. There are also similar ones
in cases 2, 19, 21 and 23.

Case 1: Conciliator 11,

Case 5: Conciliator 7.

Case 12: Conciliator 1. Very similar questions are to be found in
Cases 16, 17 and 21 from Conciliators 12, 14 and 15.

Case 24(1): Conciliator 7 and also similar at Case 4(2) by

Conciliator 15.



40.
41.
42,
43.
44,
45,
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.

67.

Case 2(1): Conciliator 1.

Case 16(4): Conciliator 12.
Case 3(2): Conciliator 11.
Case 5(1): Conciliator 11.
Case 22(5): Conciliator 3.
Case 2(2): Conciliator 11,
Case 4(7): Conciliator 10.
Case 22(1): Conciliator 3.
Case 16(1): Conciliator 12.
Case 3(1): Conciliator 11,
Case 1(3): Conciliator 1.
Case 23(2): Conciliator 20.
Case 22(4): Conciliator 3.
Case 6(1): Conciliator 8.
Case 7(3): Conciliator 10.
Case 2(2): Conciliator 17.
Case 12(9): Conciliator 1.
Case 1(3): Conciliator 6.
Case 2(8): .Conciliator 1.
Case 1(2): Conciliator 1.
Case 15(1): Conciliator 13.
Case 21(6): Conciliator 15.
Case 7.

Case 12(19): Conciliator 1.
Case 19(20): Conciliator 1.
Case 15(2): Conciliator 13.
Case 14(1): Conciliator 8.

Case 19(6): Conciliator 2.
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68. Case 20(2): Conciliator 12. Similarly Conciliator 12 in Case 16(4),
63. Cases 3 and 5: Conciliator 11.

70. Case 23(2,3,4): Conciliators 2 and 20.
71. Case 16(5,6): Conciliator 12.

72. Case 21(12): Conciliator 15.

73. Case 1(4): Conciliator 6.

74. Case 1(7): Conciliator 6.

75. Case 2(6): Conciliator 17,

76. Case 16(4): Conciliator 12.

77. Case 23(7): Conciliator 2.

78. Case 24(17): Conciliator 7.

79. Case 2(4): Conciliator 17 and enlarged on at 2(9).
80. Case 21(6): Conciliator 15.

8l. Case 2(5,11): Conciliator 17.

82. Case 3(22): Conciliator 17.

83. Case 23(5): Conciliator 2.

84, Case 23(7): Conciliator 2.

85. Case 20(4): Conciliator 12.

86. Case 12(2): Conciliator 1.

87. Case 2(4,5,7).

88. Case 6.

89. Case 10(2,8,9).

90. Case 24(5): Conciliator 7.

91. Case 12(18).

92, Case 22(5): Conciliator 3.

93. Case 1(2): Conciliator 1.

94, Case 24(9,20): Conciliator 7.

95. Case 6(2): Conciliator 3.
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96.
97.
98.
99.
100.
101.
102.
103.
104.
105.
106.
107.
108.

109.

Case 6(3): Conciliator 8.
Case 6(20): Conciliator 3.
Case 7(5): Conciliator 10.
Case 19(11): Conciliator 1.
Case 19(26): Conciliator 1.
Case 6(16): Conciliator 8.
Case 12(6): Conciliator 2.
Case 12(22): Conciliator 1.
Case 19(12): Conciliator 2.
Case 19(26): Conciliator 2.
Case 19(26): Conciliator 1.
Case 23(10): Conciliator 2.
Case 7(5): Conciliator 10.

Case 21(34): Conciliator 2.
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CHAPTER S : REALLOCATING RESPONSIBILITY

"While the notion of agreement is obviously crucial, conciliation is
more of a process of encouraging the parties to take up their
responsibilities as parents." (Shepherd,Howard and

Tonkinson,1984:21)

Chapter 4 has dealt with the way conciliators influence, by questions and
rephrasing, the subject area of the problem and the status of facts and
feelings within the problem. However, interventions directly to challenge,
endorse or replace a client's view of the problem are the means by which
particular problems are transformed in particular ways. In this process, as
the above quotation from a group of Divorce Court Welfare Officers
implies, the transformation also of the client's concept of parental
responsibility is crucial. To achieve these transformations, querying a
parental definition of the problem (or its explanation) is used more
frequently than conciliator suggestions or endorsing a parental
definition(1). Querying, or cross-questioning of parents, will therefore be
discussed first, followed by conciliator endorsing and suggesting of problem

definitions.

A. Querying.

These interventions are often more sustained than non-aligned questioning
and may lead onto, or be mixed in with, conciliator suggestions. They are

all attempting to modify, in some, way parental perceptions of the
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explanation of the problem though this often transforms the problem itself
because explanation and problem are inseparable. This altering of

perceptions is done in three main ways:

1. By constituting the problem as one for which parents are jointly
responsible.
2. By constituting as irrelevant past responsibility - both generally, and

specifically regarding children - and thereby constituting parental
responsibility as joint from the day of separation.
3. By modifying individually-held views of what parental responsibility

entails.

1. Joint responsibility for a problem.

The reallocation of responsibility so that it is held jointly is attempted in
two main problem areas: the breakdown of the marriage (including the

actual separation) and access difficulties.

(i) The Separation

In three cases the separation had not occurred and was not desired by the
father and in two further cases the separation is comparatively recent and
desired by only one parent, (one mother and one father). In all these cases
the conciliators try and reallocate responsibility for the end of the marital
relationship. This is shown most clearly in the second appointment of Mr.
and Mrs. Cann which was preceded by a conciliator discussion and resulting
decision to do more "work" on the feelings surrounding the divorce in order
to allay the mother's 'burden' of guilt. Therefore this topic was introduced
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very near the beginning of the second appointment.

"What I was left with last time were two things - one was the end of your
marriage and the feelings associated with that which obviously (inaudible)
and I think this has to be seen as a joint failure. [ don't think you can put it
on one or the other".(2)

However, Mr. Cann said he held his wife 95% responsible for the separation
as the mistakes he had made in the marriage had not been enough to justify
her leaving him. The other conciliator then stressed to the father that, "It
does take two. I mean there's responsibility on both sides and um I think in
your own circumstances it is very easy to say it's her fault because you can
see she's the one that's going"(3). The conciliators went on to ask questions
about the good years of the marriage, leading to suggestions as to why the

relationship had mutually failed.

In Mr. and Mrs. East's appointment there is a similar sustained attempt,
part of which is extracted below, to refute the husband's denial of
responsibility for their marriage difficulties and his referring to his wife's

decision to leave as a 'whim'.

Conciliator: "It's not a whim, she's saying it's gone on for years. Do you
think she's been happy in your marriage over the last ten years?"

(Long speech by Mr. East)

Conciliator: "Yes, but you haven't actually answered what I asked. Do you
think she's been happy over the last ten years?"

Mr. East: "Well I think she's not happy'cos she's not a housewife".
Conciliator: "Then you can't say that it's been a whim because if it's ten
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years of not being happy it's not a whim". (4)

Later in the appointment the wife explains that she feels she must leave
because,"The main thing I think is that I do not want to be subservient any
more. | do not want to be dominated."(5) The husband therefore
proceeded to refute that he dominated her, leading to further conciliator
interventions:

Mr. East: "... You shouldn't do something because I asked you to do it. You
should do it because you want to do it."

Conciliator 2: "As long as it's what you wanted her to do".

Mrs. East: "I have been doing that for 24 years to keep the peace".
Conciliator 2: "Perhaps that is one of the problems ... but that's a load of
water under the bridge isn't it?"

Mr, East: "What?"

Conciliator 2: "Your wife feels that she didn't stick up for herself in the
first place".

Mr. East: "Didn't stick up for herself. I am the most domesticated man
that you ever wished to meet ... My wife has never done any shopping in
her married life".

Conciliator 11: "I don't think that's what we're talking about ... Which of

you goes out with the other when they ask?"

This leads to further parental argument and querying of Mr, East's
attitudes, culminating in the following conciliator intervention: Conciliator
11: "So what is this about you saying you are not, you aren't, dominant?
She can like it and that's OK ... but actually if you are saying you want her
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to stay you've either got to say "You stay, carry on with doing what you
like and stay ‘cos that's what | want" or you say to her "You can't go" well

maybe saving the marriage is you saying to your wife "You have a right to

live your own life"."(6)

This is therefore another attempt to allocate responsibility by ‘pushing
back' the point at which marital difficulties appeared so that particular
recent events are to be seen as less important in the breakdown. Again the
reasons why the wife has been unhappy are at first played down - the 'fact'
of unhappiness is sufficient proof of non-satisfaction of needs which should
have been supplied by the other partner. This attempt to encourage the
husband to accept some responsibility for the relationship difficulties then
becomes an attempt to encourage acceptance of responsibility for saving
the marriage. In other words the father must change so that the wife will
stay. In this case the father remains convinced that the fault is not his and
said he had wanted Marriage Guidance to decide who was right or wrong
whereupon conciliator 2 pointed out that "there is no right and wrong" and
went on to ask him for ways "to facilitate her leaving" if he could not

change.

This is a long extract from Case 5 but conciliators make it clear that such
‘work' is considered very important and is a necessary foundation-laying
stage. Similar sustained interventions are found in other cases. For
example Mr. Parker, whose wife also wanted the marriage to end (and had
actually just left) for almost identical reasons, was similarly queried on the
effect of his actions and attitudes in contributing to marriage difficulties.
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The following short extract indicates the tone of such queries.

Conciliator 12: "She was saying she'd got a lack of intimate attention,
perhaps you hadn't sat next to her".

(Mr. Parker explains at length that his wife never said what she wanted)
Conciliator 5: "Because that's how it's got".

Mr. Parker: "That's how it's always been".

Conciliator 5: "OK ... but she is perhaps saying you didn't hear what she
said".

Mr. Parker: "She doesn't know how hard I've tried with her to open up".
Concilitor 5: "Has she said?" (Pause)

Conciliator 12: '"Perhaps what you are unable to feel is how hard it is for
her to get something out".

(Mr. Parker says he did understand but often ended up asking direct
questions).

Conciliator 12: "But you see very often the more direct things get,the
more difficult it is for people to feel they are worth making any comment,

they are able to make any comment"(7).

Again the husband in this case had difficulty in accepting this reallocated
responsibility for the breakdown of the marriage. The same was true of
The Norths who attended 8 appointments, in many of which there was a
return to the question of this allocation of responsibility, though initially
the groundwork was the conciliator comment that "the reality is that it
takes two to make a marriage."(8)

In the case of Mr. and Mrs. Quinn where the wife wanted the separation to
be temporary there is the same attempt to give her responsibility for the
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split and not allow her to blame her hushand and specifically her husband's
health.

"Because [ think it's very easy at a time like this to fall into a trap of
finding some reason, something else to blame, and which may or may not
be valid, and I think if you were taken off on that trail I think you wouldn't
be doing yourself any sort of justice. It would be difficult for you to

actually come to terms with the break-up"(9).

Later, after specific questions regarding their arguments, the other
conciliator again stresses how long-standing the difficulties are:

"So it's not - it hasn't been something that's come out of the blue out of a
perfectly rosy situation. It was cumulative ... his health does seem to be a
bit of a red herring in a sense, saying it's down to his health lays everything
very squarely down on his shoulders and it becomes an easy scapegoat ...
Only when you can accept it's a mutual thing can you go into arrangements
regarding the children".

Mrs. Quinn: "You mean I'm not being mutual enough?"

Conciliator: "Well my feeling is you're thinking it's all down to him ... and
yet 1 know it must be mutual responsibility for communication

difficulty"(10).

Here an earlier conciliator rephrasing of parental arguments as a
communication difficulty had facilitated the construction of the marital
problems as longstanding and mutually caused. This led Mrs. Quinn to
accept some responsibility but her use of the word 'blame' was then

queried.



"It's not about blame. [ think my colleague said responsibility and you took
that up as blame, but I think it's a different thing. It's actually only the bit
that's your responsibility and not taking the blame for what's happened
generally. I mean I think it's a question of maybe being able to come to
terms with the fact that the relationship or marriage or whatever you want
to call it is over."

Mrs. Quinn: "Oh I don't mind going along with that attitude, that's why I
came".

Conciliator: "It's not a question of 'going along with it', it's a question of

you being able to accept it in yourself which is much harder".

Mrs. Quinn is then queried on what she sees as accepting separation and the
post-separation relationship with her husband. The conciliator intervenes
with, "He's really in the wrong isn't he? (laughs)' and Mrs. Quinn replied,
"Well yes up to a point I think he is in the wrong and so am I. [ can't
believe what he's done is the right thing." The conciliator's response of
"Not the wrong thing?" was challenged by the mother's reply, "Well that's

the way you look at it"(11).

This is the only case where the conciliator distinction between blame and
responsibility is made explicit(12) and it is difficult here to be sure what
the conciliators are conveying or what the mother understands by the
distinction, especially as the word 'blame’ is later used. It also points up
the fact that the conciliator use of 'responsibility' is normally left
undefined and is sometimes introduced into situations where parents have
been talking about fault as for example in the previously quoted extract
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where Mr. Cann talked of 'mistakes'. Similarly Mrs. Berry's feeling of guilt
that, "It must have been me or he wouldn't have wanted somebody else in
the first place" is queried with the statement that, "There's something on
both sides. It isn't all totally your fault"(13). Clients and conciliators may

well be equating 'sharing responsibility' with 'reallocating fault'.

(ii) Access difficulties.

Just as the conciliator advised Mrs. Quinn not 'to fall into a trap of finding
some reason' for marriage breakdown other than mutual responsibility, so
conciliators encourage parents not to use a reason external to themselves
for access difficulties. In the following extract it is Mr. Gale's explanation
of transport and accommodation difficulties which are constituted as
excuses rather than as legitimate reasons.
Mr. Gale: "I haven't been to see the children because I haven't got my car
now, so I haven't been able to get over there. That's the reason, and where
would I take them, be fair".
Conciliator 10: "I see, so".
Conciliator 6: "What sort of distance. Is there public transport?"
Mr. Gale answers and then talks on another topic before the conciliator
returns to transport.
Conciliator 6: "If you've actually got problems about transport, how are
you going to plan to see the children?"
Mr. Gale: "... I can't afford it".
Conciliator 6: "Are you working?"
Mr. Gale: "Yes".
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Conciliator 6: "Obviously you've got lots of practical difficulties in seeing
the children, but whether or not you have a good relationship with them in
the future I suppose will depend on how much effort they're willing to make
so that you can see each other regularly, because you can't have a
relationship with them if you don't see them".

Mr. Gale: "Yea, but it's difficult".

Conciliator 6: "Well I'm not sure I actually go along with can't, um, it
sounds like it's difficult but I don't think that you can't. I mean you're not
living 250 miles away from them, and parents have access to children when
they're living hundreds of miles away".

Mr. Gale: "l will be in September anyway. I'm moving to X town in
September”.

Conciliator 6: "Are you saying that you don't actually want to have access
to the children?"

Mr. Gale: "No".

Conciliator 6: "It's just that's how it's coming over to me. I was wondering
whether you're finding it too difficult or too painful".

Conciliator 10: Yes I think if you're actually saying that it's too difficult
or too painful to have access, I think it would be better to say that rather

than to say it's the travelling"(14).

Not only are feelings - and responsibility for them - prioritised, but the
original explanation is actually replaced by the use of 'rather than to say
it's the travelling'. The travelling therefore becomes not one of two or

more reasons but irrelevant.

1:
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In a similar way parents are encouraged to take their share of
responsibility for a situation where the child is apparently not happy about
access. For example, when Mrs. Lloyd explains that staying access has not
been allowed because the daughter dislikes sleeping at anybody else's
house, the conciliators constitute the mother as responsible in two ways:
because of her own insecurity and because of her lack of firmness.
Conciliator 2: "But maybe she thinks you can't be left. It's maybe not that
she can't leave you but that she feels you can't be left".

Mr. and Mrs. L1loyd argue about their daughter's clinginess)

Conciliator 1: "That may mean that she feels It's your need not hers".
Later: Conciliator 1: "When she does want to come home to sleep do you
ever actually say to her "Oh nonsense,you're perfectly all right and it's

going to be inconvenient for me"?"(15)

In Case 21 both parents, though more specifically the caretaking mother,
are queried on their responsibility for the children's distress.

Conciliator 15:¢ '"How do you expect the children to be secure in their
outlooks if in fact the two parents are unable to agree about patterns ...
how do you expect them to be happy about the access arrangements with
the extent of feelings around?"

Mrs. Baker: "I am not there when they are handed over, so they are OK".,
Conciliator 2: "That's not actually true. I'm sorry but I would beg to differ
and disagree with that because the children are handed over in the home
and you are there ..."

Conciliator 15¢ "You're there emotionally. The emotional tension and
pressure that goes on between you two is very high ... To me that's placing
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the children in a very untenable position".

Conciliator 2: "And you're also giving them a very mixed message, because
effectively you don't want them to go".

Mrs. Baker: "I think they're better off without it".

Conciliator 2: "So effectively you don't actually want them to go".

Mrs. Baker: "If you want to put it in black and white I would agree with
that".

Conciliator 2: "So the message to them is 'You've got to go but I don't
want you to go', so they must be torn. There's a difference between what
you say and the feelings that go with it".

Mrs. Baker: "But my daughter has said to third parties 'l don't like daddy'."
Conciliator 2: "But mummy doesn't like him. In fact I'll put that at an
even higher level, mummy actually can't contain her feelings that she feels

towards this man"(16).

Again there is a similarity here with the interventions to share
responsibility for marital difficulties. Outwardly 'going along' with
separation or access is not enough, there must be a positive acceptance of
responsibility for the ending of a relationship, (signified by some form of
'confession'), and there must be positive acceptance of the benefits of
access. Feelings must not just be contained but changed. Responsibility
therefore includes the duty to change one's feelings as well as one's

practices.

In several cases one parent denied responsibility by pointing to the
'aggravation' -general or specifically at access time - of the other parent
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as the causative factor in access difficulties. This is queried in several
ways. For example Mrs. Spencer was queried on two counts: that she
ought to put up with it and that she in any case reads too much into Mr.
Spencer's action.

Mrs. Spencer: "If things were better between us I wouldn't mind him coming
to the house more often ... He does nothing to ease the situation ... I didn't
do nothing at all".

Conciliator 1: "You know if he'd done everything you wanted you'd still be
married to him. He didn't do what you wanted when you were married to
him. You couldn't get him to do what you wanted when you had him all the
time".

And later : Conciliator 1: "But one of the problems is that when he's with
his mates and laughing you immediately assume he's laughing at you. You

do read all sorts"(17).

The mother is therefore being constituted as responsible because of her
inability not to ignore her ex-partner and because even in marriage she
learned she could not make him ease the situation, so cannot expect him to
do so now. As with the initial setting out of positions at the beginning of
conciliation, there is no attempt to examine the facts of the situation

which is seen merely as an occasion for the display of feelings.

The responsibility to initiate change if the other is 'incapable' is also made
evident whem Mr. Upton is urged to accept that the mother has certain
attitudes and therefore he must do something to allay them. For example
he is told,
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"And I think if you are saying that you can see a future where access is
stopped and you cannot change to accommodate the possibility of it not
happening then you must take part of that destruction as being yours" and,
"[t's all right saying it shouldn't be necessary, but the fact of the matter is

that it is necessary."(18)

Responsibility in this instance is therefore constituted to include a duty to
ensure the other parent's attitudes are positive, which will entail more than
what would be seen as 'a fair share' of the change necessary for access to
take place. This is clearly a very wide definition of responsibility and one
which goes very much beyond fault. Nevertheless in this case fault is also
being reallocated -both parents are challenged when they place total blame
on the other. In one instance the challenge took the form of, "Can I say to
both of you that the destruction that I feel is in this room here around me
is what you two carry between you"(19) and Mrs. Baker's perception of Mr.
Upton's 'aggressive' attitudes is also qderied with, "But sometimes attitudes
are displayed but it's reaction".(20) Again responsibility for attitudes is

being transferred.

2. Joint responsibility after separation.

In almost half of the observed sample there are parental comments in the
course of conciliation which clearly show a lack of a sense of a joint
parental responsibility for the children post-separation. This is queried by
conciliators who constitute post-separation parenting as joint through
interventions to modify three main areas of perception - whether pre-
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separation responsibility is relevant, whether the other parent really cares
for the children and whether the burdens of responsibility are shared.

(i) Past respaonsibility

Past responsibility as parents is important to caretakers who query the
motivation of non-custodians in wanting to have access. In this sample
such caretakers are all mothers, angry at the father's access plans. Mrs.
Adams for instance queried her ex-husband's motivation in applying for
access after a two-year gap, and further instanced the 'fact' that he had
spent very little time with their child when they had been together as
evidence for her view. Here the conciliator query took the form of
suggesting this was quite normal for fathers and babies and the fact of
living in the household as a father is itself significant.

"That depends I suppose. With a small child fathers have less contact
sometimes, don't they, than when the children are older? But you were
actually living as a family? For almost two years and that's different isn't

it?"(21)

Mrs. Spencer with a similar view was queried with a different argument -
that the post-separation situation is not the same and the past is not
therefore relevant.

Mrs. Spencer: "He wants the children to a quarter to eight in the evening,
but when we were actually together he couldn't wait to get home of a
Saturday evening ‘cos he used to go out with his friends. I could guarantee
you those children, well we'd be back by at least well quarter to seven at
least, ‘cos he had more time for his friends than he did for us".

Conciliator: "But I think you've got to remember that when you do split up
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life is exceedingly different for both of you".

Later the mother is criticised by the father for spoiling the son in the
marriage, and therefore affecting the access relationship now. This is
rebutted again by a reference to the normal which therefore removes
individual responsibility.

"The reality is:in families little boys usually do go to their mother and
little girls tend to go to their dads. That's a fact in a family, but the other
side of it is that as little boys grow older they do need to have a
relationship with their fathers"(22).

Instead therefore post-separation responsibility is imposed - a joint one
because of children's needs. Another example of this is after Mrs. Lloyd
queried the father's motives because of his absences and his behaviour
towards her when they were together. Conciliator: "But you see we bath
feel strongly that unless a father is actually detrimental to his children in
so far that he was beating them up or sexually assaulting them or
something like that, we actually feel a father's influence or a mother's
influence is in the children's best interests".(23)

The type of parenting pre-separation and its lack of jointness is not

therefore relevant except for these two provisos.

The type of parenting at the time of separation is also constituted as
irrelevant. In the following case the complaint is by a father who has de
f acto custody.

Mr. Parker: "...... and | also think that was it very responsible the fact that
you wanted to do this (have care and control) at a later date and take off
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for another town which means that you take the children away from their
schooling, their hobbies and their immediate friends?"

Conciliator: "I think that you are asking questions which quite frankly there
are no answers to.."

Mr. Parker: Surely parents should be responsible? Did she consider
responsibility when she was planning to go? How much did she consider the

children's benefit when she walked out of the house?"(24)

In this extract the conciliator's attempt to remove responsibility for the
effects of changes in child arrangements following separation from a
concept of joint responsibility is not successful. With Mr. and Mrs. Adams
the attempt is to remove any individual responsibility for failure of access
immediately after separation.

"The situation was a bit different then wasn't it? There must have been a
lot of feelings around for both of you about seeing the other parent because

access in the home is quite difficult and uncomfortable."(25)

ii) Joint Parental Love

In other cases constituting joint responsibility entails constituting joint
caring.

This involves querying a mother's belief in the other's lack of love for the
children and the priority the father gives them over other commit .ments,

as the following excerpts show.

"Well he has made some during the summer hasn't he? He is seeing his
son".(26)
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"But she loves her Daddy and wants to see him and he wants to see

her".(27)

Conciliator: " ....... it is very important for any child especially of the age
she is coming up, to actually feel that daddy cares".

Mrs. Lloyd: "I would like to feel that".

Conciliator: "But he does care'.

Mr. Lloyd: "She doesn't believe that I do".

Conciliator: "But he does care and we hear that he cares ....... the children
could actually see something different if they were allowed to sit in the
middle and look in both directions. They could actually see a loving mum

and a loving dad".(28)

In case 21 however, the Conciliators do not assert that the father does care
-the fact of his fatherhood is takento mean that the mather should share
her parental responsibility in order to give the father a chance to share. In
this case, past responsibility and caring becomes totally irrelevant.
Conciliator: "They are his children".

Mrs. Baker: "Yes I know".

Conciliator: "Under the normal course of events, he would expect to see
them every day".

Mrs. Baker:"If he was a caring father - a man who really showed that he
cared".

Mr. Upton:"You have no concept".

Conciliator: "L.et me finish, he is their father".

Mrs. Baker: "Yes, O.K. he is their biological father, but if he was a caring
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father".

Conciliator: " He wasn't a caring husband - you are denying him his right to

attempt to be a caring father".(29)

3. Joint Parenting Burdens

Basicially conciliators are concerned that "unfair burdens." which present or
proposed child care and access arrangements create, or might create, are
not to be perceived as a problem. In this sample, most of the examples
were of mothers seeing the problem as children upset by access, and
therefore being more difficult to care for. For example Mrs. Berry saw
the problem as the "come back" after access visits in the form of angry,
upset and spoilt children.

"I think that's always the problem - on the one hand you have got mum who
usually has the children all the time saying exactly as you have said
eeesessesssesey DUt ON the other hand you have got dad who sees the kids once a
fortnight thinking "Oh what can | do with them when they come. ['ve only
got a few hours, how do I fill the time without making it seem strange?".
You know lucky old wife, she's got the children all the time ... it can work
both ways. I mean, dad can feel just as left out as much as you are feeling

right in the middle of it".(30)

Clearly definition and solution situations may often merge at this paint
because if such explanations are accepted then the solution of no access to
remove the upset is no longer a viable one. In this case, and almost
identically by another conciliator with Mr. Spencer(31), the mother's
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burden is equalised by the father's pain at not seeing the children every
day, and his spoiling of the children is likewise legitimated. This is
projected as " always" the problem and therefore not a problem for the

agenda.

In other cases, the mother's complaints about problems caused by the
burden or preparation for access and the results of it - not just in
emotional terms but in physical tasks of laundering, shopping and preparing
meals at awkward times(32) are also undermined by stressing the father's
inability to share these tasks within the confines of access times, and his
distress at the lack of opportunity. In one case however, it is the father's
perceived burden - restrictions on bringing back times - which is to be
reallocated. The conciliator concentrates on explaining that Mrs. Spencer
has the burden of getting them ready for school the next day, and will
assume the father's lack of thought for her is the cause.

"I think it's very difficult to be the custodial parent, and I can see lots of
problems arising when you expect children back at a certain time, and they

don't come".(33)

3. Modifying Individual Parental Responsibility

Conciliators also query parents' perceptions of the extent and character of
their parental responsibility. In general terms, Sections 1 and 2 above have
‘'shown how concepts of parental responsibility are broadened to constitute
what parents see as individual into joint responsibility. In a sense the sum
total responsibility is spread out over the parental unit. Examples in this
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section however, show how responsibility is sometimes confined. Joint
responsibility can mean that one parent does not have any responsibility
when the other does, and it can also mean a parent does not have total
responsibility even when care taking. This can therefore entail restricting

individual parental responsibility.

i) Responsibility during access

The most common conciliator interventions in this section were those to
query the custodial parents feeling some responsibility for what happened
to their children during access, especially how they were transported and
fed. For example, Mr. Adams has previously taken the two year old in the
front seat of a van, and Mrs. Adams therefore felt that the problem was
transport and wanted the solution to be concerned with arrangements about
transport. The Conciliators queried the inclusion of this on the agenda, and
Mrs. Adam's responsibility on four levels - that she could always say no on
the day if the father turned up with inadequate transport, that "it's only
happened once", that "nobody's perfect", and that "it's his responsibility to
provide adequate transport.(34) Here, the mother's responsibility is
restricted but not totally removed. In another case, the responsibility for
transport and excessive sweet- eating during access visits is totally
removed.

"] think this is always a difficult one this - it is hard to accept, but I think
that whenever the children are with the other parent, then the other parent
has to accept that they are responsible for them, and if you accept that
Mrs. Spencer, it's worrying. VYes, sure very worrying, but he has to trust
you when the children are with you most of the time."(35)
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Such placing of sole responsibility on the non care-taking parent even
applies if the 'culprit' is the new partner, in this case Mrs. West's:

"Can you not let go to the extent that you think she will make good
judgements about her children's safety? You see, I think you have really
got to leave it to her to handie her new partner. I don't doubt if he was

driving in a silly way, I think she is going to tell him. Aren't you?"(36)

Not only is responsibility placed, but the other parent is constituted as
being capable of responsibility. There is no investigation of past events
which might or might not prove this, nor are there to be guidelines to
ensure it. So, as with Case 1 when the Conciliators blocked discussion on
transport details, here discussion about what the new partner says or does
and his share in spoiling the children are also blocked.

"The access parent often falls into the role of 'treat parent' - they don't see
them that much. It is pretty natural, it's pretty common ..... I don't think
you can lay down guidelines".(37)

Indeed in Case 12, these differences about parenting are constituted as

benefits with, "At it 3 best what that does is actually give them a different

view of life which is good for them".

ii) Responsibility for the Parent/Child Relationship

In addition the care-taking parent must also perceive that joint
responsibility entails allowing the other parent to be totally responsible for
the type of relationship and the extent of the contact he or she has with
the children. In other words, joint responsibility does not imply certain
duties of joint parenting - each parent is to be solely responsible for
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working out the extent of his or her responsibility in practice - subject to

the constraints imposed by the concept of responsibility so far constituted.

So when Mrs. Kay, a care-taking mother, complains that "he doesn't help
maintain their bikes, or netball nets - I've been giving him opportunities to
do something constructive for them .... I have total responsibility. His
help has been non-existent and his demands excessive", this is constituted
partly as a result of the mother's difficulty in leading a separate life. The
father's chosen restricted parenting role is therefore legitimated with, "I
think the trouble is that when people first separate, that you have to
actually get used to having separate lives and it's terribly difficult, it's
terribly difficult for you because you are not having any help .... but it's
alsa difficult for the dads because you haven't got the children there all the
time, and it's a sort of finding a new balance, and going through all sorts of

problems that people do go through when they are trying to make their new

lives".(39)

The mother's complaint is also dealt with in terms of a burden to be
equalised and as a normal problem of adjustment. There is no norm of
more equal sharing of tasks conveyed. The problem is therefore not one of
the father's unequal share of care-taking, and the solution is not how to
persuade the father to joint care taking. Instead, the problem is the
mother's attitude and the solution will be that the mother is to adjust to
the perceived greater share of care-taking. Similarly, Mrs. Spencer
wanting the father to be more protective and constructive with their son,

1%b



was told:
"I think what you are saying is that you're wanting to make a relationship
between your son and his father, and what I would suggest to you is that

they have got to find their own relationship - either good, bad or

indifferent".(40)

3. Restrictions on responsibility

The above examples are ones of restrictions of individual parent's
determination of the content of joint parenting. There are however,
interventions to restrict individual determination of one's own parenting in
two areas - that of the concept of possession of children, and that of not
necessarily acting on children's verbalised wishes. Three cases provide

good examples of the querying of the concept of possession.

Mr. Lloyd: "l have not been the perfect father, but I have a right [ believe
to see the children".

Conciliator: "The girls have a right to see you".(41)

Mr. Owen: "She sent the baby away to stop me seeing her".
Conciliator: "Well, at the moment you couldn't see her unless there is an

agreement or a Court order".(42)

Conciliator: "But, when you say, Mr. Young, 'he is taking my kids out', he
is taking her kids out. A lot of this is to do with sharing isn't it, and

responsiblity".(43)

As regards childrens wishes, care-taking parents are reminded it is not part

of their responsibility to believe and act on these wishes if they run
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counter to their psychological needs regarding the absent parent. Several
examples are to be found in Case 12, where Mrs. Lloyd believed her
daughters when they told her they disliked access. She was queried on two
counts: that they might not be telling the truth and that even if they are,
such feelings should be discouraged. The first count was used on two
separate occasions in one appointment.

"Sometimes children have to tell separate parents two different things, I
mean sometimes they have to, sometimes thay feel that the parent they
live with can't take good things from the ex-husband or the ex-wife. Do

you feel that couldn't possibly be true?.(44)

The second count is used to show the damage the mother is allowing to
happen to her daughter.

"Have you ever thought what effect it has on the child to actually, I mean
if what you say is true about the way the older child thinks about her
father, have you ever thought what effects that actually has on her to feel
that way about her own father, because the father she knows is half of

herself".(45)

Similarly a father who had dropped an access request because his daughter
was hostile was asked "Do you feel it right that you should stop seeing

her72(46)

On the other hand, the conciliators queried Mrs. Field's belief that she
knew that her son wanted access. However, it is possibly significant that
this case and the Lloyd's were ones in which the Concilliators had, early in
the appointment, mooted the possibility of, and need for, the childrerls
attendance. In another case, where the child was present but not involved

in the appointment because of his age, the father was queried for stating

143



that he did not know his son.

Mr. James: "No, [ know he is my son, but I don't know much about him
(pause)."

Conciliator: "l think you could answer that actually. 1 think you need to

discuss it".(47)

D. Endorsing parental views

Endorsings are a difficult group of interventions to analyse. Numerically,
they do not appear as important as non-aligned questions or querying(48).
Indeed four cases have no endorsing of parents at all, and six more cases
have only one instance of one parent being endorsed in each(50). However,
in eight cases both parents are endorsed on between one and three
occasions each giving a total of thijr:tty four conciliator interventions which

in some way "took sides" and therefore cannot be ignored.

Endorsings are also difficult to assess because of the variety of ways in
which they are inserted. In approximately one quarter of all instances, the
endorsing immediately follows parental answers to initial or gap-filling
questions (51) so that there are instances of early conciliator support for a
particular view. A slightly larger group shows endorsement of one parent's
view immediately after the other parent has been criticised so the
conciliator, at that point, is partisan.(52) A smaller group shows
endorsements inserted after querying that parent's views. This can be seen
as a very powerful endorsement of a point which has been 'proved' by cross
questioning. Both these groups include instances of endorsing very late in
the appointment (53) so that it can be another method of enforcing a view

promoted by other forms of intervention.
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What does appear significant is how a conciliator's selection of views to

endorse is quite limited. Put simply, conciliators endorse a parent - either

parent -whenever the view they express fits in with the conciliator's

perception of what the problem is and the explanation for it. Concil iator

endorsements therefare cover the following range of views.

1. That the parents' care-taking is not a problem.

2. That the parents' motivation is worthy, legitimate and not a problem.

3. That the childrens behaviour can be explained by reference to parental
feelings and past or present conflicts.

4. That difficulties over access and care taking are 'genuine' difficulties,

and therefore part of the problem to be solved.

1 and 2 above therefore lead to an exclusion from the agenda of whether a
parent's child care is adequate, or whether a parent is properly motivated.
Views 3 and 4 may lead to the inclusion of a particular view of a problem
situation which therefore modifies the problem. 1, 2 and 4 have been

encountered in other types of intervention,(54) only 3 is somewhat unusual.

1. "Does that deal with that one”:(55)

One parent's good-care taking of the children is endorsed in only four
cases. In three of these cases the issue is related to access and the fourth
to care and control. In two cases the father's care of the child during
access is endorsed -either by not condemning the 'spoiling’ of the child, or
by believing the father's story that the children had a good time. In the
latter case, the father.'s story was used specifically to counter the mother's

belief that the daughter didn't like staying overnight anywhere.
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Mrs. L.loyd: "She has always been like that".
Conciliator: "But she has been to stay with her father before now, and

apparently according to him, had a very goad time down there".(56)

However this case had previously included an endorsement of the mother's
assertion that she had gone to a lot of trouble to prepare the children
physically and psychologically for earlier access visits, and the conciliator

had endorsed this with "you tried to make it easy for them".(57)

The Vaughans' appointment is unusual in that the conciliators endorse the
mother's statement that she has encouraged access and also endorse both
parents allowing the child to refuse access but they do go on to suggest
changes in the future. The care and control example is an endorsing of Mr.
Young's assertion that he does usually insist that the youngest child
distinguishes between her "real" and her "new" Mummy so undermining
some of the mothers case against the father. This intervention also ends
with the conciliators phrase "does that deal with that one" which seems to
sum up the status of all the interventions in this group -very much seen by

conciliators as "clearing the ground for more important points".

2. "You're asking us to help you get there". (58).

The second group of endorsing all concern parental motivation. In 7 cases
at least one parent is accusing the other of 'wrong' motivation and lack of
good faith in asking for a particular outcome. In 5 of these cases the
mother believes the reasons for father's access demands are therefore
problematic and need discussion. The conciliators however support the
fathers' views that they have positive genuine motivations. For example,

when Mr. Adams asks for access after a 2 year gap and Mrs. Adams
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believes this request is a tactical one concerned with pending ancillary
proceedings the conciliators first query and then endorse Mr. Adam-s'
position by a series of interventions including, "So you now feel more
secure and settled yourself; you feel you can offer him more" to support

the view that access only ceased because of particular difficulties.(59)

In another case where the parents are unmarried and the mother, Miss
Taylor, denies any significant family relationships ever existed the
conciliators endorsed the fathers belief that he and the mother had lived as
husband and wifewith the child to whom he wants access, as a pre-requisite
to supporting his request.

viz. "Yes that's quite a long time....s0 you had at one time a good
relationship?"(60)

This endorsing happened at the very beginning of the appointment after a
few initial gap-filling questions and only makes sense in terms of a very
early conciliator assumption that access was to be encouraged and that the
father did have a legitimate motivation for his demands. Likewise in cases
7, 12 and 21 the father's good faith is upheld against the mother's
accusations that the access demand was part of a campaign of

‘aggravation'. (61)

The rest of the examples in this group are somewhat varied. In 3 cases the
mother's actions are endorsed as legitimate and not, as claimed by the
father, as obstructive or destructive. One of these entails endorsing the
mother's decision to live at her mother's home (62), one supports the
mother's decision to leave the marriage by endorsing her view of not
feeling wanted as a sufficient reason (63), and another endorses the
mother's statement that her opposition to the proposed long term access

plans is due to a legitimate belief that the father cannot plan long
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term.(64) Finally, Mrs. West, contemplating applying for care and control
of the eldest child, is supported in her motivation of seeking the child's
best interests. The conciliators counter the father's belief that the
proposed application is because the mother wishes to assuage the guilt she
feels at her earlier neglect of the child and they end their intervention
with,

"At the moment it doesn't seem to me that he is much to hanker after. He

is going to be a rightheadache to somebody". (65)

3. "She's got considerable difficulties at the moment" (66)

This group of 5 cases in which there are instances of conciliators endorsing
practical difficulties as genuine, are interesting in that many of the
interventions discusssed in this chapter divert from the facts of the
situation to the feelings and conflicts causing the situation. The function
of the interventions is to constitute the parents' motives and actions as
good and therefore practical difficulties as legitimate not obstructive. The
clearest example is when Mr. Davies refuses to give guarantees to
implement monthly access but continues to press for flexible access which
Mrs. Smith sees as inconvenient and the result of the father's lack of
effort. One conciliator stops this argument implicitly to endorse that
public transport is too difficult and expensive and that the father's
transport difficulties are genuine.

"I'll tell you what I'm thinking, [ think that there must be a very important
reason why he actually can't give the guarantee of once a month because
he says he cares for the children and he understands about the anxiety so it
seems to me that what we're really about is this very important reason why
he can't actually give a guarantee".

Mr. Davies then explained that he had no car so that he had to borrow one
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off a friend. When he concluded "I can't always twist his arm bea se he
wants it himself" the Conciliator reiterated, "But you're telling us we're
right - there is an important reason."(67) This intervention proved to be
crucial in the development of this particular conciliation session and
outcome. Clearly if accepted such an endorsement shifts the problem from
the father's "failures" on to genuine difficulties, and the responsibility for

the solution is likewise shifted from the father to the parents jointly.

The example from Case 24 also centres on access difficulties but in this
instance the care-taking father is critical of the mother's sharing of access
with "so many different boyfriends". The conciliators endorse that Mrs.
West needs help with transport and accommodation from her boyfriends
when they intervene with, "It must be very hard having access to the
children living at the YWCA", and endorse the boyfriend's presence at
access times with, "But he is part of her mum's life in that your new
partner is part of your life .... the reality is you've both got new partners."

(68)

In a sense in these and similar instances (69) what the conciliators are
doing is helping to define what is capable of change and what cannot or
should not be changed because it is part of the reality. This function is
revealed in a very different case -the James- when the conciliators
support this as a genuine difficulty and query the father's view that the
mother can do something about it. In this case the implication is that

change on the part of the father as well may be necessary. (70)

4. "You're on to something aren't you". (71)

This group covers 8 cases in which one or both parents were endorsed when
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they offered particular explanations of problem situations concerning the
children. "You're on to something" also suggests again that conciliators
formulate their own explanations, even before clients have produced theirs,
against which clients' explanations can be evaluated and responded to
appropriately. This particular quotation is part of a series of interventions
to endorse Mrs, West's belief that Robert is manipulating them, not that
she is manipulating Robert as asserted by Mr. Young. Later in this
appointment Mr. Young's explanation of why Robert has been acting out is

also endorsed.

Mr. Young: - "I used to go off with him at the weekend when we were all
together and he did get my undivided attention. Now there is a stable
family ..ceeeeee and I now spread my attention equally."

Conciliator 5: "And to add insuit to injury you go and have a baby".

Mr. Young: - "He hates me, he hates me, he hates the baby".

Conciliator 5: "What sex is the baby".

Mr. Young: - "Boy" (pause).

Conciliator 7: "But you're saying he was deprived of his Dad when you and
your new wife got together. He didn't have all your attention so he got his
own back didn't he?"(72)

This combined explanation of putting responsibility onto the child but
finding a reason in the marriage which jointly failed is common in this
group. So Mrs. Vaughan is endorsed in her lack of responsibility for not
getting access going with, "It's not you that's stopping them". (73) but
parental bitterness is later introduced as a reason for Frances' hostility.
Similar instances can be found in the appointments of the Lloyds and the
James so that 'divided loyalties' in the children becomes the explanation,

and the responsibility becomes a joint parental one.(74)



The remaining four incidences of endorsing in this group all entail parental
concern that the separation and bitterness has or will cause the children to
suffer. For example at the very beginning of her appointment Mrs. Berry
had said regarding access difficulties:

"You know it was my fault; - [ found it very difficult for him to come and
visit the children without getting into great arguments and so it had a big
effect on the children ... really this last few weeks we've decided that, for
the children's sake, I should keep my mouth shut and just to be as pleasant
as possible." |

The conciliators had followed this with, "And is that working?" The
parents having agreed that it was now better, the conciliator responded
with, "So it's only in the last few months that you've found it possible to
actually change your attitude?" Therefore the mother's explanation that

the crucial factor was and is her attitude is implicitly endorsed.(75)

There is also one case - the Parkers - which is unusual in that both parents,
from different angles argue from the beginning of their appointment that
the root cause of their marital difficulties is inadequate communication.
Therefore in this case all conciliator endorsements support the father's
view of the problem as communication and the mother's explanation of the
communication difficulties, The first intervention in unit 2 is the clearest
example.

"So if I can interpret what you've been saying, you see the problem as one
of basically being unable to communicate, unable to talk to each other,
share yourburdens, share you anxieties or appreciate what each is putting
up with."(76)

The endorsement in this case, which on its own admission ("interpret")-
includes rephrasing, is more akin to the content of conciliator interventions

in the next session - suggesting - than the rest of this section.
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E. Conciliator Suggestions

Conciliator suggestions as to what the problem or its explanation is are
important, not only because of their use in most cases, on several
occasions(77), but also because their detailed explanations of what the
problem 'really' is, give a very clear picture of how and why responsibility

is being allocated within the parental unit.

As with endorsements, suggestions are inserted at various points but the
largest group is inserted during and after parental arguments or after
criticism of one parent by the other. The second group of suggestions
tends to be inserted later in the appointment after both definition and
solution work has been started whereas the third group covers suggestions
inserted early in the process after gap filling questions. The remaining

suggestions are inserted after endorsing or querying a parent.(78)

Though suggestions cover both problems and explanations of problems, in
practice the dividing line between the two usually disappears because a
particular explanation reconstitutes the problem itself.(79) It is also
necessary to realise that not all cases concentrate on single problems -
there are multiple, though related, problems.(80) Most suggestions imply
a reallocation of responsibility for the problem which again makes it a joint
one though a minority allocate responsibilities specifically to one
parent.(81)  All suggestions can however be catagorised into five main
types of suggestions, (to be dealt with separately):

1. Parenta!l lack of communication.

2. Parental lack of control or commit ment.

3. Parental conflict and tension.

4. Parental attitudes
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5. Manipulation by the child not by one parent.

1. "What you don't do is communicate about them"

Suggestions that the problem is parental communication involves
conciliator definitions of such communication. So for example, the above
suggestion was refuted by Mr. Davis', "Yeh I communicate, I ask on the
phone", but the conciliator went on to explain that, "What you don't do is
communicate about them in a way which says 'l bury my hatchet about the
past' ".(82)  Similarly Mr. Upton and Mrs Baker are told that, "It's much
easier to argue about what's gone in the past than make constructive plans
for the futuré / and that their arguments over maintenance and access
"occur because you two can't actually have a dialogue".(83).
Communication is therefore more than talking and must include no
references to the past but should facilitate adequate 'hearing' as is pointed
out to Mr. and Mrs. Parker.

"What you were saying just now suggested to me that you were feeling
small and put down. (Pause) I wonder if that message ever got through to
him? ‘Cos I'm suggesting that had it got through things might be a bit
different".(84)

This definition of communication again creates a situation for which both
parents are mutually responsible, contrary to the pre-conciliation beliefs of
the parents quoted, and one which enables particular practical disputes to
be subsumed under "mutual communication difficulties". For example a
dispute over Mr. Spencer's giving of sweets to a child who is having
expensive private dental treatment paid for by the mother is transformed
by, "I think it is a matter of not clear communication" which entails the

mother telling the father about the tooth problem until he understands.(85)
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Furthermore parents who believe that communication is not a problem are
warned that pre-separation difficulties will re-surface.
"In divorce the conflict between different communications is still there

even though it may appear that everything has sort of quitened down a

bit".(86)

The ground is therefore prepared for future, as well as present, problems to
be seen in terms of communication difficulties. = On the other hand the
communication difficulty is sometimes defined as less than is implied
above. For example a non-sequitur question to Mr. and Mrs. Ward, "...and
have you been able to talk together before?", led to the following complex
conversation which constituted the problem as a lack of meeting and
talking per se (and therefore in a sense the appointment was part of the

solution)

Conciliator 2: "How does it feel for you two to be sitting in this room
having shared a car I guess. How does it feel?"

Mr. Ward: "She feels sick".

Conciliator 2: (To Mother) "How do you feel?"

Mrs. Ward: "I don't know a bit of relief after years of resentment”.
Conciliator 20: "You now feel that you are not resentful?"

Mrs. Ward: "Yes."

Conciliator 20: "It's a nice feeling isn't it?"

Conciliator 2: (To Father) "And how about you, ' cos I guess you had more
to lose?"

Mr. Ward: "Its all past now."

Conciliator 2: "So the resentment for you has actually passed?"

Mr. Ward: "I don't have to hide in a shop doorway now".

Conciliator 2: Does it feel like you are not going to have to dodge in shop

209



doorways now?"

Mr. and Mrs. Ward: "Um' yes"

Conciliator 2: "How's that going to affect Stephen?"

Stephen: "I dunno it's all right I should think".

Conciliator 20: "Good - I think that both of your parents can now express
their care for you, they haven't got to hide from one another. @ They can

come out in the open and say they are still your parents even though they

are separated".(87)

This last statement also constitutes another communication-parenting
relationship. Not only is communication the problem which is causing
particular difficulties of parenting but post separation parenting is not
deemed complete unless it contains the ability to communicate with each
other and the children jointly. In some cases parental realisation that this
is the kind of parenting expected causes resentment which is countered
with a restatement of its necessity as in the following:-

"What [ am hearing is that you are both resenting the feeling that you are
actually not free of each other and so on and really this is the difficulty
you are in - that while you have children that you both still love you
actually are not free of each other and somehow you have got to co-

operate in something for these children".(88)

There are also three cases where the problem is defined more generally as
the parental relationship itself, but including its communication aspect -

again to stress the mutuality of the problem:

"Can I say again - you have actually found the key to it - and that is what
is happening between you two".(89)

"It's sad isnt it that it's four years and there is so much bitterness it's quite



hard to live with".(90)

"But I actually think that all your suggestions are not valid because the

same trouble between you - the same relationship - will be there".(91)

2."What we need to see is how you could hold your breath and count to ten"

This is obviously a suggestion for a solution but is a good way of summing
up all eight instances in this group which view the problem as a lack of
parental control or commitment, often to counter one parent's wish to
explain the problem as specific failings in the other. For example the
above quotation follows on from the conciliator having explained to Mr.
and Mrs. James, "I think Mum and Dad have got exactly the same problem
as their son. There comes a point at which it is too irresistable not to lose
your temper or lose control and that's when it happens".(92) Similarly, Mr.
and Mrs. Kay were told, "When people are in the grip of strong emotion, as
I guess you both are in your different ways, it will be quite easy for
arrangements to come unstuck".(93) The reason for this lack of control is
sometimes defined as parental commitment to do so, as for instance to Mr.

Upton and Mrs. Baker:

"] think that my feeling is that neither of you have got an enormous amount
of vested interest in coming to an agreement and yet its three children -
they are your children - you created them and they are living with feelings
and they are certainly carrying yours and it is my opinion that parenting is
about carrying your own feelings so that the children can grow up without

them".(94)

In two instances this lack of commitment is seen specifically in terms of

lack of trust so that responsibility for creating distrust is to be shared with
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the parent unwilling to trust as in this statement to Mrs. Adams:
"So it seems to me about trust - trusting that any commitment that's made

can be kept so that you feel safe about Simon having a relationship with his

dad." (95)

3."What is damaging the children is this tension"

Sometimes parents bringing to conciliation an agreed problem about the
child's behaviour are explicitly told that the problem lies in the parents not
the child. Sometimes the cause is again defined as divided loyalties, as for
example to Mr. and Mrs. Berry:

"[ think all children in this situation find themselves with terribly divided
loyalties and they really dont know quite - they fear that if they like their
father they might upset their mother and they fear that, you know, this

makes children angry and resentful".(96)

Indeed a conciliator comment to Mr. and Mrs. Cann suggests that such
divided loyalties are inevitable and must be considered as a future if not a
present problem.

"But I suppose although your son will cope with his relationship with both of
you he is obviously dependent on how you two relate to each other.
Obviously particularly as time goes on and it becomes obvious to him that
you are permanently separated then there will be some conflict of loyalty

at some stage".(97)

The very existence of feelings, without active parental conflict, is also
sometimes constituted as a problem.
"I think there must be a lot of pressure on your children because whatever

cover-up job you are doing they know something is wrong".(98)
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"l feel this has been going on so long now that your girls must have been in
the middle of it and I don't see how they could possibly be expected to be

comfortable in a situation with these feelings around".(99)

Such tension is also used to undermine the statements of children about the
situation which imply more blame in one parent.

"Its not surprising to me that what is happening is happening...because she
has obviously made up her mind that she is going to get off this bit and she

has jumped your way".(100)

Indeed in two cases where parents are seeking to locate the problem, and
therefore the solution, in one parent only conciliators suggest parents are
simply using the children to continue the parental conflict - there are no
real practical problems at all.

"I still would like to put it that there is a circular thing here".(101)

"I think that um..you know what 1 hear, very sadly is the fact that you are

actually between you using the children to get at each other".(102)

4,"We usually find children are very much barometers of what's happening

between parents"(103)

In a sense this quotation sums up not only this group of suggestions but also
the three groups so far discussed in that "What's happening between
parents" is always prioritised and has so far implied joint parental
responsibility for the problem. However the nine cases in this group have
been isolated because they contain suggestions which seem to show that if
the prioritisation of feelings and relationships conflicts with the
constructions of joint responsibility then the former takes precedence. In

five examples the relationship suggested as the root of the problem is the
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parent/child one, but this is linked to the parental relationship in those
cases where the mother is addressed, as in the suggestion to Mrs. Vaughan
that Frances will want access, "When she doesnt think it is going to upset

you so much um..l think that is probably the main reason that's stopping

her".(104)

However where the father is addressed this link is not made: "Richard is
desperately uncertain of his relationship with you and you with anybody
seems to be a barrier to him".(105)

"l am wondering whether perhaps the girls need time to rebuild the

relationship with their father".(106)

Therefore in these few instances the responsibility allocated to the mother
seems to imply fault but not so with the father's responsibility. In other
instances however, though parents are not constituted as jointly
responsible, allocation by conciliators of responsibility to one parent is
done in the context of that parent wishing to place full responsibility on
the other. Therefore both parents are to be seen as responsible for the
problem but severally. For example Mrs. Spencer constructed the problem
partly as the aggravation caused by the father living in close proximity by
choice but the conciliators stressed that this proximity was reality and the
mother's non acceptance of this fact would aggravate the access
problems.(107) Similarly Miss. Taylor's previous experience of men, not the
father's alleged shortcomings are constituted as the cause of the mother's

"difficulty" in agreeing to access.(108)

Lastly, Mr. Cann himself was constituted as part of the problem because of

his refusal to accept joint responsibility for the separation.
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"I think that actually if you look at what has happened its not 95%
responsibility....between you you've got there and I think it has to be

between you because the children themselves will pick up your attitude

that "it is not my fault"(109)

This whole group is very small but it is possibly significant that in two out
of the three father-responsible cases the problem is in a sense constituted
as the lack of feeling and in four out of the six mother-responsible cases

the problem is the existence or intensity of feelings.

5."He's manipulating isn't he?"(110)

This is only a small group but interesting because it is not so much
constituting parents as jointly responsible as removing all individual
responsibility so that parents are jointly not responsible except in so far as
past events have influenced the child's present behaviour. This is done in
all cases by defining the child's pro-active behaviour as the problem. In
Case 24 such suggestions reinforce endorsements already discussed in
constructing the problem as the son's manipulation of the parents and not
vice versa (111) and also one precipitated by Robert pushing his parents.
"You are both absolutely at your limits aren't you?"

Mrs. Berry's children are also constituted as powerful with: "So there is a

certain amount of playing one off against the other."(112)

With Mr. and Mrs. Lloyd conciliator suggestions focus responsibility on the
children by stating that parents are not lying but are passing on conflicting
stories given by the children who have been unable to express themselves
adequately to each parent separately and that the child's dislike of staying

access is a child initiated fear of insomnia and not therefore the fault of
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either mother or father.(113)

The other instances, though not so prominent in their particular cases, all

use elements of the above examples.(114)

.Conclusions

This chapter has detailed how conciliators challenge parental conceptions
of the problem on which conciliation is to proceed. In this process the role
of endorsing parents is small - the bulk of conciliator questions query
parents or provide them with different explanations of the problem area.
Parental responsibility for the construction of the problem to be solved is
therefore considerably diminished. Even more significant is that the
construction of a particular concept of parental responsibility is itself part
of the process of problem construction. The process of conciliating
solutions therefore depends on a large measure of conciliator responsibility

for the problem and the for the 'meaning' of responsibility itself.
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CHAPTER 5: NOTES

1. See Appendix 4.

2.  Case 3(22): Conciliator 11.

3.  Case 3(23): Conciliator 17.

4.  Case 5(9): Conciliator 11.

5.  Case 5(2).

6. Case 5(12-14).

7.  Case 16(8,9).

8.  Case 14(1): Conciliator 8.

9. Case 17(6): Conciliator 6.

10, Case 17(6): Conciliator 14.

11. Case 17(6-7): Conciliators 6 and 14.

12. Though in the extract from Case 16 above the conciliator does agree
it is not about 'fault’.

13. Case 2(5): Conciliator 1.

14, Case 7(12,13): Conciliator 6.

15. Case 12(18).

16. Case 21(26).

17. Case 19(28,29).

18. Case 21(10): Conciliator 2.

19. Case 21(11): Conciliator 2.

20. Case 21(24): Conciliator 2.

21, Case 1(6): Conciliator 6.

22. Case 19(7,12,13): Conciliator 1.

23, Case 12(10,11): Conciliator 1.

24, Case 16(13): Conciliator 12,

25. Case 1(8): Conciliator 6.
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26.
27.
28.
29.
30.
31.
32,
33.
34.
35.
36.
37.
38.
39.
40.
41.
42,
43,
44.
45,
46.
47.
48.

49,
50.

51.

Case 10(23): Conciliator 10.

Case 12(15): Conciliator 1.

Case 12(20): Conciliator 2.

Case 21(13): Conciliator 2.

Case 2(12): Conciliator 17.

Case 19(22): Conciliator 1.

Cases 4, 6, 10, 12 and 19.

Case 19(3): Conciliator 2.

Case 1(12): Conciliators 1 and 6.

Case 19(19): Conciliator 2.

Case 24(14): Conciliator 7.

Case 24(20): Conciliator 7.

Case 12(5): Conciliator 2.

Case 11(14): Conciliator 10.

Case 19(12): Conciliator 1.

Case 12(22): Conciliator 1.

Case 15(3): Conciliator 13.

Case 24(29): Conciliator 7.

Case 12(5): Conciliator 2 and also at 12(17).
Case 12(17): Conciliator 1.

Case 22(1): Conciliator 3.

Case 10(3): Conciliator 10.

There are 44 interventions to endorse, compared with 77 and 1t~
interventions to question or query respectively.
Cases 3, 5, 6 and 20.

Father only: Cases 1, 4, 7. Mother only: Cases 2, 17, 23.

There are 11 instances of endorsing within the first 7 units and they
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are usually in units 2-3,

52. There are 14 instances of such endorsing with 7 instances of
endorsing after queryng a parent's view.

53. For example in Case 21(29).

54. 1 is sometimes also constructed via a leading question and 2
via querying, for example.

55.  Case 24(9): Conciliator 7.

56. Case 12(9): Conciliator 1.

57.  Case 12(3): Conciliator 1.

58.  Case 21(24): Conciliator 2.

59. Case 1(3,5,9): Conciliator 6 and also 1.

60. Case 15(11): Conciliator 13.

61. Case 12(16) and Case 21(24): Conciliator 2 and Case 7(2): Conciliator
10.

62. Case 15(5,7): Conciliator 13.

63.  Case 16(5): Conciliator 12.

64. Case 19(7): Conciliator 2.

65. Case 24(17): Conciliator 7.

66. Case 24(20): Conciliator 7.

67. Case 4(10): Conciliator 10.

68. Case 24(7,20): Conciliator 7.

69. Case 19(2,3,4,24): Conciliator 1 and Case 21(17,29): Conciliators
2 and 15.

70.  Case 21(29): Conciliator 2.

71.  Case 24(4): Conciliator 7.

72.  Case 24(10): Conciliator 7.

73.  Case 22(7): Conciliator 1.

74. Case 12(6,12): Conciliator 2 and in Case 10(7): Conciliators
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75.

76.

71.

78.

79.

80.

81.

1 and 10.

Case 2(1): Conciliator 1 and similarly, in Case 23(11): Conciliators
2 and 20,

Case 16(2,3,10,11): Conciliator 12.

There are suggestions in all cases except 7 and 20, and in each

of cases 1 and 15 there is only one suggestion. Excluding these

4 cases the number of interventions range from 2-11, averaging
3-5 instances in an average length appointment.

The largest group of suggestions inserted after parental argument
cover instances from the following units in 10 cases: 2(10,13,14),
3(24,26), 4(4,12,24), 6(4), 10(7,22,25), 11(5), 12(16,20,22), 19(4,18,23,27),
21(18,20,27,32), 24(8,10,24). The second largest group, inserted
later in the process, covers the following instances in 11 cases:
2(7), 3(22,24), 12(13), 16(14), 17(6,9,10), 19(20), 20(4), 21(15,31,34),
22(8), 23(5,6,7), 24(14,15,18). The third group, inserted after
gap-filling questions cover the following instances in 8 cases:

2(6), 3(4), 5(4), 6(2), 11(2), 12(4), 23(2,3), 24(3,5).

In 11 cases the suggestion outlines the problem as the parental
relationship with its lack of communication, and in a further

6 cases the problem suggested is the lack of parental trust and
commit ment. The rest of the suggestions cover explanations

of the problem: in 8 cases that it is due to parental conflict

and in 6 cases that it is caused by the child's behaviour resulting
from a parentally-induced situation.

See notes 78-79 above for instances of cases appearing more

than once.

The minority of cases covers 9 instances: in 3 responsibility

is allocated to the father (Cases 3, 10 and 12) and in 6 cases
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to the mother (Cases 2, 11, 15, 19, 21 and 22).

82.  Case 4(12): Conciliator 15.

83. Case 21(18,27): Conciliators 15 and 2 respectively.

84.  Case 16(5): Conciliator 12,

85. Case 19(9): Conciliator 2.

86. Case 17(10): Conciliator 14.

87.  Case 23(7).

88. Case 19(20): Conciliator 1.

89. Case 10(25): Conciliator 1.

90. Case 22(7): Conciliator 3.

9]. Case 5(11): Conciliator 12.

92. Case 10(22): Conciliator 10.

93, Case 11(5): Conciliator 7.

94. Case 21(18): Conciliator 15.

95. Case 1(8): Conciliator 6.

96. Case 2(6): Conciliator 17. The quotation heading this section
comes from a similar comment, but stressing parental responsibility,
by Conciliator 15 in Case 21(31).

97. Case 17(6): Conciliator 6.

98. Case 3(26): Conciliator 17.

99. Case 12(4): Conciliator 2.

100. Case 12(20): Conciliator 1.

101. Case 21(34): Conciliator 2.

102, Case 19(27): Conciliator 2,

103. Case 2(15): Conciliator 1,

104, Case 22(8): Conciliator 3. A similar comment is made to Mrs,
Baker by Conciliator 2 in Case 21(26) and also to Mrs. Berry

in Case 2. In 2 further cases (10 and 12), it is suggested to the
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105.
106.
107.
108.
109.
110.

111.

112.
113.

114.

mothers that the problem is the lack of relationship with the
father.

Case 10(9): Conciliator 1.

Case 12(7): Conciliator 2.

Case 19(11): Conciliators 1 and 2.

Case 15(7): Conciliator 13.

Case 3(24): Conciliator 13.

Case 24(5): Conciliator 7. This group covers only 6 cases (2,
6, 12, 19, 23 and 24), though 2 of these cases (12 and 24) have
6 instances each.

In Case 24(5,18,22), with the following quotation by Conciliator
at 24(8).

Case 2(10): Conciliator 17.

Case 12(11,16,22).

For example Conciliator 1 in Case 19(23), Conciliator 10 in

Case 6(4) and Conciliators 2 and 20 in Case 23(2,5,6).



CHAPTER 6

"L_et's think of where you are, and what the alternatives are now."
"The real solution... is that the two of you reach some sort of

compromise." (1)

Chapters 4 and 5 have analysed the ways in which conciliators influence
the construction of parental views of 'where they are' and the problems
they are facing. This chapter seeks to show whether, and in what ways, the
range and content of 'alternatives' under discussion are also a focus of
conciliator interventions so that some understanding can be gained of what
counts as a 'real' solution and it what senses it is a compromise. It is useful
to look first at those solutions which parents propose and conciliators

endorse.

A. Endorsing

This is a good starting point for two reasons:
1. It reveals the extent to which parental solutions are to 